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REPORTS  OF  CASES 


THE  DISTRICT  COUETS    OF  APPEAL 

Of  THE 

STATE  OF  OALIFORNIA. 


[dim.  No.  175.    Third  Appellate  District.— Janaary  4,  1912.] 

In  Re  WILLIAM  HENLET  on  Habeas  Corpus. 

Grtminal  Law  —  Inkbribtt — ^AmDAviT  roB  Asbbst — Sufficienct— 
Habeas  Cobpus. — ^An  affidavit  for  arrest,  under  section  2185e  of 
the  Political  Code,  enacted  in  1911  (Stats.  1911,  p.  396),  which 
vtates  that  the  person  to  be  arrested  "is  so  far  addicted  to  the 
intemperate  nsa  of  stimnbnte  as  to  have  lost  the  power  of  self- 
eontrol;  that  bj  reason  thereof  said  person  is  a  fit  snbject  for 
commitment  to  a  state  hospital  for  the  care  and  treatment  of  the 
insane,  and  ought  to  be  confined  therein  as  an  inebriate,  under  the 
proyieions  of  section  2185c  of  the  Political  Code,"  corresponds  sub* 
stantially  with  the  language  of  the  statute,  and  cannot  be  held  so 
deficient  in  showing  that  he  belongs  to  a  class  contemplated  thereby 
as  to  entitle  him  to  be  discharged  on  haheoB  carpus,  • 

Id. — ^Loss  OF  Sblf-oontboIi — ^Faot  Infbbbkd  fbom  Facts  Obskbtb^— 
Mattbb  of  KNOWLBDei  OB  Obsxbvation. — The  loss  of  the  power 
of  self-control  and  the  Intemperate  use  of  stimulants  are  facts, 
though  the  knowledge  of  them  maj  be  the  result  of  inference  from 
other  known  facts;  but  they  are  so  intimately  connected  with  the 
observation  of  the  appearance  or  conduct  of  the  person  as  to  be 
properly  placed  within  the  category  of  knowledge  or  observation, 
rather  than  of  opinion.  They  do  not  require  the  exercise  of  judg- 
ment so  much  as  the  faculty  of  perception. 

Idl — Opinion  as  to  "Inebbixty"  Deduobd  fbom  Facts  Obsebved-* 
Ui/rniATB  Faot — Exception  as  to  "Matteb  of  Opinion." — If  the 
statement  in  the  affidavit  of  arrest  that  the  accused  is  an  "in- 
ebriate" is  to  be  regarded  as  the  statement  of  an  opinion,  it  la 
merely  the  statement  of  an  ultimate  fact,  deduced  from  facts 
observed  as  to  the  habits  of  the  accused  as  to  "intoxication/'  and 
18  OsL  App.— 1  (1) 


InrbHenlet.  [18  Cal.  A  pp. 


if  the  conelnBion  as  to  the  ultimate  fact  iiiTolvea  matter  of  opinkm, 
it  falls  within  an  exception  to  the  general  rule  aa  to  ''matter  of 
opinion"  aa  thoroughly  established  as  the  rule  itself. 

Id.— Right  of  Adkission  to  Bail  Pekdiko  Exakination — SHOwma 
OF  Dangeb  to  Safxtt  Requibxd. — Unless  there  is  an  affirmatiye 
showing  of  danger  to  the  safety  of  one  or  to  aocietj  in  allowing 
the  accused  to  be  admitted  to  bail,  he  Is  entitled,  under  section 
6  of  article  I  of  the  constitution,  to  be  admitted  to  bail  until  a 
hearing  and  examination  can  be  had. 

PETITION  for  writ  of  habeoi  corpus  to  the  aheriff  of  Sac- 
ramento Countj. 

The  facts  are  stated  in  the  opinion  of  the  court* 

B.  Platnauer,  for  Petitioner. 

J.  Q.  Brown,  Deputy  District  Attorney,  for  SherifF,  B«»> 

•pondent. 

BURNETT,  J.— Petitioner,  held  on  a  warrant  of  arrest  by 
the  sheriff  of  Sacramento  county,  claims  that  said  warrant  was 
issued  without  authority  of  law,  and  is  therefore  void.  The 
proceeding  against  petitioner  was  instituted  under  the  statute 
passed  by  the  legislature  of  1911  providing  for  the  "arrest, 
hearing  and  commitment  of  inebriates  and  drug  habitues.'' 
(Stats.  1911,  p.  396.)  The  affidavit  upon  which  the  warrant 
herein  was  predicated  set  forth:  ''That  there  is  now  in  the 
said  county  in  the  city  or  town  of  Sacramento  a  person  named 
William  Henley  who  is  so  far  addicted  to  the  intemperate  use 
of  stimulants  as  to  have  lost  the  power  of  self-control.  That 
by  reason  thereof  said  person  is  a  fit  subject  for  commitment 
to  a  state  hospital  for  the  care  and  treatment  of  the  insane 
and  ought  to  be  confined  therein  as  an  inebriate  under  the 
provisions  of  section  2185c  of  the  Political  Code  of  the  state 
of  California."  Said  section,  as  far  as  necessary  to  quote, 
provides  that  **  Whenever  it  appears  by  affidavit  to  the  satis- 
faction of  a  magistrate  of  a  county,  or  city  and  county,  that  a 
person  is  so  far  addicted  to  the  intemperate  use  of  narcotics 
or  stimulants  as  to  have  lost  the  power  of  self-control  or  is 
subject  to  dipsomania  or  inebriety,  he  must  issue  and  deliver 
to  some  peace  officer  for  service  a  warrant,'*  etc.  It  is  thus 
to  be  seen  that  the  affidavit  correspuuds  substantially  with 
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the  language  of  the  statute.  It  describes  the  defendant  so 
that  he  appears  as  a  suitable  subject  for  the  operation  of  this 
beneficent  law.  No  attack  is  made  upon  the  validity  of  the 
statute  itself.  The  competency  of  the  legislature  to  enact 
it  is  not  brought  into  question,  but  the  contention  is  made 
that  the  magistrate  had  no  jurisdiction  to  issue  the  warrant, 
for  the  reason  that  sufBlcient  facts  are  not  alleged  in  said  affi- 
davit from  which  the  magistrate  could  legally  infer  that  peti- 
tioner belongs  to  a  class  contemplated  by  said  law.  We 
think,  however,  it  should  not  be  held  that  said  affidavit  is 
so  deficient  in  that  respect  as  to  entitle  petitioner  to  be  dis- 
charged on  habetu  corpus.  The  affiant  expressed  more  than 
a  mere  opinion.  The  loss  of  the  power  of  self-control  and  the 
intemperate  use  of  stimulants  are  facts,  although,  of  course, 
the  knowledge  of  them  may  be  the  result  of  inference  from 
other  facts.  But  these  concepts  are  so  intimately  connected 
with  the  observation  of  the  appearance  or  of  the  conduct  of  a 
person  as  to  be  properly  placed  within  the  category  of  knowl- 
edge or  observation  rather  than  of  opinion.  They  do  not 
require  the  exercise  of  judgment  so  much  as  of  the  faculty 
of  perception.  But  if  we  regard  the  allegations  of  the  affi- 
davit as  the  expression  of  an  opinion  that  petitioner  is  an 
inebriate,  the  case  falls  within  the  principle  of  Holland  v. 
Zollner,  102  Cal.  633,  [36  Pac.  930,  37  Pac.  231].  Therein 
it  is  said  that,  as  a  general  rule,  witnesses  must  state  facts 
and  not  opinions  deduced  from  the  facts,  but  to  this  rule 
there  are  several  exceptions  as  thoroughly  established  as  the 
rule  itself.  One  of  these  exceptions  applies  to  questions 
''concerning  various  mental  and  moral  aspects  of  humanity, 
such  as  disposition  and  temper,  anger,  fear,  excitement,  in- 
toxication, veracity,  general  character,  etc.  (Note  to  Wharton 
on  Evidence,  sec.  573.)  The  reason  underlying  the  exception 
is,  that,  from  the  very  nature  of  the  subject  in  issue,  it  cannot 
be  stated  or  described  in  such  language  as  will  enable  per- 
sons not  eye-witnesses  to  form  an  accurate  judgment  in  regard 
to  it.  {De  Witt  v.  Barly,  17  N.  T.  340.) ''  As  further  stated 
therein:  "Various  mental  and  moral  operations  find  outward 
expression,  as  clear  to  the  observer  as  any  fact  coming  to 
his  observation,  but  he  can  only  give  expression  to  the  fact 
by  giving  what  to  him  is  the  ultimate  fact,  and  which,  for 
want  of  a  more  accurate  expression,  we  call  opinion/'    So 
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here»  affiant  states  what  to  her  is  an  ultimate  fact  deducible 
probably  from  other  facts  and  partaking  somewhat  of  the 
nature  of  an  opinion,  but  being  strictly  legal  eyidenee  of  the 
mental  condition  of  petitioner  superinduced  by  excessive  in- 
dulgence in  stimulants.  We  can  see  no  reason  why  this 
might  not,  within  the  meaning  of  the  law,  "satisfy"  the 
magistrate  that  petitioner  should  be  examined  as  to  whether 
he  is  subject  to  said  provision.  The  proceeding,  it  may  be 
remarked,  is  simply  preliminary  to  the  examination  of  the 
charge  to  be  had  after  the  notice  prescribed  by  the  statute, 
and  the  affidavit  sufficiently  informs  petitioner  of  the  nature 
of  the  accusation. 

We  do  not  consider  in  point  the  cases  cited  by  petitioner 
as  to  the  publication  of  summons.  Of  these,  Ricketsan  v. 
Bichardsofif  26  CaL  149,  is  the  pioneer  and  is  typical  of  the 
others.  Therein  it  is  said  that  ''It  is  not  sufficient  to  state 
generally  that  after  due  diligence  the  defendant  cannot  be 
found  within  the  state,  or  that  the  plaintiff  has  a  good  cause 
of  action  against  him,  or  that  he  is  a  necessary  party;  but 
the  acts  constituting  due  diligence,  or  the  facts  showing  that 
he  is  a  necessary  party,  should  be  stated."  The  propriety 
of  80  holding  is  apparent,  as  the  consideration  of  "due  dili- 
gence," "a  good  cause  of  action"  and  "a  necessary  party" 
involves  questions  of  law  to  be  determined  by  the  court  after 
an  examination  of  the  facts. 

Petitioner  also  urges  that  in  case  the  said  affidavit  is  consid- 
ered sufficient  to  authorize  the  magistrate  to  issue  the  war* 
rant,  then  he  should  be  admitted  to  bail  pending  the  exami- 
nation of  the  charge.  It  appears  that  bail  was  denied  by 
said  magistrate,  but  upon  what  ground  does  not  appear,  nor 
is  any  reason  advanced  here  for  the  order  except  that  it  is  a 
matter  of  right  under  the  provision  of  the  constitution  of  the 
state  that  "AH  persons  shall  be  bailable  by  sufficient  sureties, 
unless  for  capital  offenses  when  the  proof  is  evident  or  the 
presumption  great."  (Art.  I,  sec.  6.)  This  is  a  wise  and 
salutary  measure,  and  the  scope  of  it  is  sufficiently  compre- 
hensive to  include  a  person  charged  with  being  an  inebriate. 
His  right  as  to  bail  should  certainly  not  be  more  restricted 
than  that  of  a  person  accused  of  a  grave  crime.  In  the  latter 
contingency  no  question  would  be  raised  except  in  the  case 
of  a  capital  offense  as  provided  in  the  constitution. 
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There  might  be  instances  under  this  statute  where,  for  the 
safety  of  the  individual  or  of  society,  it  would  be  proper  to 
deny  bail,  but  unless  such  a  showing  is  made,  the  said  pro- 
vision of  the  constitution  should  be  held,  we  think,  to  apply. 
It  IB  provided  in  said  statute  that  the  o£Scer  to  whom  the 
warrant  of  arrest  is  delivered  must  ''arrest  and  detain  such 
person  until  a  hearing  and  examination  can  be  had."  This, 
of  course,  must  be  read  in  connection  with  said  constitutional 
provision,  as  no  one  would  contend  that  the  legislative  enact- 
ment could  operate  to  modify  or  repeal  any  portion  of  the 
constitution. 

It  is  ordered  that  petitioner  be  admitted  to  bail  in  the  sum 
of  $250  pending  the  examination,  the  bond  to  be  approved 
by  the  Honorable  J.  W.  Hughes,  judge  of  the  superior  court 
of  Sacramento  county. 

Hart,  J.»  and  Chipman,  P.  J.,  concurred. 


{dr.  No.  884.    Third  AppeUate  Di8triet.-^aniiary  8,  1918.] 

AABON  SIMINOPP,  Appellant,  v.  JAS.  H.  GOODMAN  ft 
CO.  BAJ^,  a  Corx>orationy  Bespondent. 

Banks — ^Dishonor  of  Tkadeb's  Chxoks — ^Measubb  of  Daicaoss — ^Oon- 
STBuciiON  of  OrriL  Godi — Daicaqks  Pboximatelt  Gausid.  —  A 
trader,  wbo  is  a  depositor  in  a  bank  incorporated  nndar  the  laws 
of  this  fltaifce,  whose  cheeks  have  been  wrongfully  dishonored,  is  not 
limited  to  damages  under  section  8802  of  the  Cvnl  Code,  to  the 
amount  dae  for  breach  of  contract,  ''with  interest  thereon,**  and 
which  has  no  further  application;  but  is  properly  entitled,  under 
section  8300  of  that  code,  to  the  measure  of  damages  "for  the 
breach  of  an  obligation  ariiing  from  contract,"  which  is  "the 
amount  which  will  compensate  the  party  aggrieTod  for  aU  the  detri- 
ment proximately  caused  thereby,  or  which,  in  the  nature  of  things, 
would  be  likely  to  result  therefrom,"  or  for  a  wrong  under  section 
8883  of  that  code,  the  measure  of  damages  for  which  is  the  same, 
"whether  it  could  have  been  anticipated  or  not." 

I]>. — COMIOBRCIAL  INTKBIST  INVOLVBD  IK   HONOB  OF  TaADERS'   ChKCKS — 

DiBBOMoa  A  Gbisvous  Wbomo. — The  whole  commercial  oommunitj 
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and  eTerj  interest  dependent  upon  eommeree  an  affected  by  the 
honor  of  traders'  cheeks;  and  the  eoarts  should  hold  banks  to  the 
proper  performance  of  their  duty  to  their  trader  depositors.  The 
consequences  to  a  trader  from  the  dishonor  of  his  checks  is  so 
notorious  that  no  bank  can  justly  affect  ignorance  of  what  the 
whole  commercial  world  is  Tividly  aliTC  to.  The  dishonor  of  a 
trader's  check  without  right  is  a  grievoiis  wrong,  since  the  drawer's 
credit  suffers,  and  a  single  wrongful  refusal  to  honor  his  cheek 
might  work  his  ruin  as  a  business  man. 

Id. — CoNBTBUCTioN  Of  CODi  IN  BsiATiON  TO  OoMHON  Law. — The  Civil 
Code,  establishes  the  law  of  this  state  in  so  far  as  it  departs  from 
the  common  law,  and  where  its  provisions  are  in  harmony  therewith, 
they  are  to  be  interpreted  in  the  light  of  the  common  law,  and  where 
the  code  is  silent  the  common  law  governs. 

Id. — Common-law  Buli  as  to  Dishonor  of  Bank  Chicks — Substan- 
tial Damaoxs  —  Casi  of  Tbadxb. — At  eonunon  law  substantisl 
damages  may  be  recovered  against  a  banker  for  dishonoring  the 
check  of  a  depositor  when  there  is  sufficient  money  in  the  banker's 
hands  at  the  time  to  meet  the  cheek.  Whenever  the  bank  fails  to 
fulfill  its  agreement  with  the  depositor  to  honor  his  check,  the  de- 
positor, by  proving  its  dishonor,  is  always  entitled  to  recover  sub- 
stantial damages.  In  the  case  of  a  trader,  from  the  fact  of  his 
dishonored  check,  injury  to  his  credit  may  be  inferred,  and  sub- 
stantial damages  may  be  given  on  proof  of  that  fket. 

Id. — Effect  of  Wbonqful  Act  of  Bank — Imputation  of  Dishonkstt 
— Felony. — The  wrongful  act  of  the  bank  in  rofusing  to  honor  a 
proper  check  not  only  imputes  insolvency,  dishonesty  or  bad  faith 
to  the  drawer,  and  has  the  effect  of  slandering  him  in  his  business, 
but,  in  this  state,  it  being  a  felony  to  draw  or  utter  to  another 
person  a  check  on  a  bank  knowing  at  the  time  that  he  has  not 
sufficient  funds  in  his  hands  to  meet  such  check,  its  dishonor  by 
falsely  indorsing  it  "no  funds"  suggests  a  possible  ease  of  felony 
under  the  law  of  this  state. 

Id. — ^Pleading  —  Special  Damages  not  Claimed  —  Sufficient  Com- 
plaint— ^Damages  Pboximatelt  Caused— Substantial  Damages. — 
Where  no  special  damages  are  claimed,  none  need  be  pleaded.  The 
oomplaint  shows  a  case  for  only  such  damages  as  may  be  shown 
to  have  been  proximately  caused  by  defendant's  breach  of  duty 
alleged.  It  is  immaterial  whether  the  facts  alleged  show  the  breach 
of  an  obligation  arising  from  oontract  under  section  3300  of  the 
Civil  Code,  or  from  a  wrong  under  section  3333  thereof,  sines  the 
rule  of  damage  is  substantially  the  same.  Substantial  damage  is 
the  natural  and  probable  consequence  of  the  act;  and  a  substantial 
recovery  may  be  had  therofor  without  pleading  or  proof  of  special 
injury.  If  the  depositor  is  a  merchant  or  trader,  substantial  dam- 
age will  be  presumed  from  dishonor,  without  further  proof. 
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I». — CoDi  PLiADnfO — FoBM  OF  AoKON  IiCMATKBiAL. — Under  our  tjBtem 
of  code  pleading,  the  form  of  the  action  is  immaterial.  The  pleader 
maj  make  a  plain  statement  of  the  facts,  and  may  recover  as 
damages  on  the  facts  stated  whatever  the  law  will  allow,  whether 
arising  from  contract  or  from  tort 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County,  and  from  an  order  denying  a  new  triaL  Henry  C. 
Gesf  ord.  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  J.  Dunne,  and  Chas.  E.  Trower,  for  Appellant. 

Frank  L.  Coombs,  and  Nathan  F.  Coombs,  for  Respondent 

CHIPMAN,  P.  J. — The  question  presented  in  this  case  is 
whether  the  complaint  states  a  cause  of  action.  The  com- 
plaint was  filed  on  September  27,  1909,  and  sets  forth  six 
causes  of  action.  In  the  first  cause  of  action,  it  alleges  that 
the  defendant  was  and  is  a  banking  corporation  organized  un- 
der the  laws  of  this  state,  and  conducting  a  general  banking 
business  and  acting  as  a  banking  corporation,  with  its  prin- 
cipal office  and  place  of  business  located  in  the  city  of  Napa  in 
Napa  county.  It  is  next  alleged  that,  at  all  the  times  in- 
volved, the  plaintiff  was  a  trader  in  good  financial  standing 
and  credit,  and  engaged  in  the  business  of  manufacturing, 
selling  and  dealing  in  ladies'  cloaks  and  suits  in  said  city  of 
Napa;  and  that  he  was  a  customer  of  and  depositor  with  the 
defendant,  and  had  and  kept  a  banking  account  with  defend- 
ant, subject  to  his,  said  plaintiff's,  checks.  It  is  then  alleged 
that,  from  June  16  to  June  19,  1909,  plaintiff  had  in  de- 
fendant bank  a  balance  due  and  owing  him  exceeding  the 
sum  of  $21.05,  subject  to  plaintiff's  checks;  that,  on  June 
16,  1909,  plaintiff  drew  his  check  number  627  on  defendant 
bank,  for  $21.05,  payable  to  the  order  of  Meyer  Cloak  Com- 
pany, in  payment  for  an  indebtedness  then  owing  by  plaintiff 
to  said  Meyer  Cloak  Company,  and  delivered  said  check  to 
said  Meyer  Cloak  Company  in  payment  for  said  indebtedness ; 
that  said  Meyer  Cloak  Company,  immediately  upon  receipt  of 
the  check,  caused  it  to  be  presented  to  defendant  bank  for  pay- 
ment, properly  indorsed,  during  business  hours,  and  in  the 
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usual  ooune  of  business;  but  that  defendant  bank,  notwith- 
standing that  it  then  had  sufficient  funds  belonging  to  plain- 
tiff on  deposit  with  it  wherewith  to  honor  said  check,  refused 
to  pay  said  check,  and  marked  the  same  ''no  funds/*  and  re- 
turned the  check  to  Meyer  Qoak  Company  dishonored.  It  is 
then  alleged  that,  by  reason  of  the  foregoing  acts  and  conduct 
of  defendant  bank,  plaintiff  has  suffered  and  sustained  dam- 
age in  the  sum  of  $75,000,  in  this,  that  is  to  say,  by  reason  of 
the  foregoing  acts  and  conduct  of  defendant  baiiJc,  plaintiff 
has  suffered  great  injury  in  his  name  and  credit  ¥rith  said 
Meyer  Cloak  Company  and  others,  and  his  standing  as  a 
reputable  merchant  has  been  lost,  and  his  credit  destroyed. 

The  remaining  five  causes  of  action  are  based  on  similar 
facts  as  to  five  other  checks,  drawn  in  favor  of  different 
firms,  in  sums  varying  from  $3.75  to  $287.45,  all  of  which 
were  returned  to  the  payees  dishonored.  Four  of  these 
checks  were  drawn  on  June  12,  1909,  and  two  of  them  on 
June  16,  1909,  and  all  shared  the  same  fate,  although  defend- 
ant, as  is  alleged,  had  funds  in  its  hands  to  the  credit  of 
plaintiff  sufficient  to  meet  the  same. 

The  question  of  importance  to  be  determined  is  whether 
section  3302  of  the  Civil  Code  prescribes  the  only  measure  of 
damages  in  cases  of  this  character,  or,  in  fact,  was  intended 
to  apply  to  such  cases  at  all.  It  reads:  "The  detriment 
caused  by  the  breach  of  an  obligation  to  pay  money  only,  is 
deemed  to  be  the  amount  due  by  the  terms  of  the  obligation, 
with  interest  thereon."  This  section  is  found,  among  others, 
in  chapter  II,  article  I  of  part  II,  and  is  designated  by  its 
subhead,  or  what  may  be  termed  its  syllabus,  to  pertain  to 
cases  for  ''breach  of  contract  to  pay  liquidated  sum.''  Sec- 
tion 3300  of  the  same  code  and  part  of  the  same  article  pro- 
vides: "For  the  breach  of  an  obligation  arising  from  contract, 
the  measure  of  damages,  except  where  otherwise  expressly 
provided  by  this  code,  is  the  amount  which  will  compensate 
the  party  aggrieved  for  all  the  detriment  proximately  caused 
thereby,  or  which,  in  the  ordinary  course  of  things,  would  be 
likely  to  result  therefrom.*' 

Article  II  of  the  same  part,  in  general,  relates  to  "damages 
for  wrongs.*'  Section  3333  is  as  follows:  "For  the  breach 
of  an  obligation  not  arising  from  contract,  the  measure  of 
damages,  except  where  otherwise  provided  by  this  code,  is  the 
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amount  which  will  eompensate  for  all  the  detriment  proxi- 
mately  caused  thereby,  whether  it  could  have  been  anticipated 
or  not." 

The  same  code  defines  an  obligation  to  be  "a  legal  duty,  by 
which  a  person  is  bound  to  do  or  not  to  do  a  certain  thing" 
(Civ.  Code,  sec  1427) ;  and  may  arise  *' either  from  the  con- 
tract of  the  parties,  or  by  operation  of  law,"  in  which  latter 
case  it  "may  be  enforced  in  the  manner  provided  by  law, 
or  by  civil  action  or  proceedings."  (Id.,  sec.  1428.)  It  will 
be  observed  that  the  code  furnishes  a  different  measure  of 
damages  for  breaches  of  obligations  "to  pay  money  only"  and 
breaches  of  obligations  arising  from  contracts  generally,  and 
from  obligations  not  arising  from  contract,  i.  e.,  from  wrongs. 

The  position  taken  by  respondent  is  that  "section  3302  con- 
trols the  measure  of  damages  to  the  exclusion  of  every  other 
section  of  the  code,  and  to  the  exclusion  of  every  other  prin- 
ciple of  law,"  and  this  results,  as  is  claimed,  from  "the  rela- 
tion of  debtor  and  creditor  existing  between  the  depositor  and 
the  bank."  Furthermore,  "that  there  is  no  other  obligation, 
the  breach  of  which  is  alleged,  and  no  other  is  anticipated 
by  the  contract;  that  if  there  is  an  element  of  tort  about  the 
act  of  refusal  to  pay  for  which  a  different  rule  may  apply 
as  to  the  measure  of  damages,  the  nature  and  character  of  the 
circumstances  must  be  alleged  and  shown,  and  special  danu 
ages  pleaded." 

Appellant  contends,  as  does  respondent,  that  the  cause  of 
action  rests  upon  the  duty  of  the  bank  toward  its  depositors, 
but  it  is  claimed  by  appellant  that  this  duty  is  not  alone  that 
of  debtor  and  creditor,  but  "that  upon  the  proper  presentsr 
tion  of  a  proper  check  by  a  proper  person,  there  being  suffi- 
cient funds  on  deposit  to  the  credit  of  the  drawer  of  the  check, 
it  is  the  duty  of  the  bank  promptly  to  honor  the  check,  sub- 
ject, of  course,  as  Mr.  Morse  points  out  (2  Banks  and  Bank- 
ing, sec  445),  to  the  right  of  the  bank  to  take  a  reasonable 
time  to  make  inquiries  in  cases  in  which  suspicious  circum- 
stances appear.  .  .  .  That  the  whole  commercial  conmiunity, 
and  every  interest  dependent  upon  commerce,  are  affected  by 
the  h<mor  of  traders'  checks,"  and  that  "the  courts  should 
bold  banks  to  the  proper  performance  of  their  duties  to  their 
trader  depositors. "  It  is  further  contended  by  appellant  that. 
Whether  the  alleged  cause  of  action  be  treated  as  upon  eon- 
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tract  or  in  tort  is,  in  this  state,  immaterial  upon  the  question 
of  damages;  because  we  have  but  a  single  form  of  action,  in 
which  nothing  more  is  necessary  than  to  state  the  facts  and 
pray  for  the  appropriate  relief;  **that  in  actions  for  dam- 
ages for  breach  of  contract,  the  parties  need  not  to  have  con- 
sciously anticipated  the  precise  damages  which  would  flow 
from  the  breach,  but,  as  our  supreme  court  points  out  {Hunt 
Bros.  Co.  V.  San  Lorenzo  Co.,  150  Cal.  61,  56,  57,  [7  L.  R.  A., 
N.  S.,  913,  87  Pac.  1093]),  will  be  taken  to  have  contem- 
plated all  damages  which  they  ought,  as  reasonable  persons 
exercising  their  faculties  with  reasonable  prudence  and  discre- 
tion, to  have  contemplated;  because  no  one  can  escape  lia- 
bility by  the  simple  expedient  of  closing  his  eyes  to  what  he 
would  have  seen  if  he  had  but  looked;  and  because  the  con- 
sequences to  a  trader  from  the  dishonor  of  his  checks  is  so 
notorious  that  no  bank  can  justly  affect  ignorance  of  what  the 
whole  commercial  world  is  vividly  alive  to ;  .  .  .  that  the  ob- 
ligation to  pay  a  trader's  check  involves  something  more  than 
the  mere  discharge  of  a  debt — ^involves  something  more  in  its 
aims  and  consequences  than  a  mere  'obligation  to  pay  money 
only';  and  that  section  3302  cannot  furnish  a  just  measure 
of  the  damages  suffered  by  a  trader  through  the  dishonor  of 
his  checks." 

An  examination  of  section  3302,  when  considered  in  its  rela- 
tion to  other  sections  of  the  same  title,  and  when  construed 
as  we  are  told  by  section  1858  of  the  Code  of  Civil  Procedure 
it  must  be  construed  (i.  e.,  that  ''the  office  of  the  judge  is 
simply  to  ascertain  and  declare  what  is  in  terms  or  in  sub- 
stance contained  therein"),  will  show  that  the  section  deals 
only  and  solely  with  contractual  relations,  and  is  intended 
to  define  the  detriment  caused  by  some  breach  of  a  contract 
to  pay  a  liquidated  amount.  It  does  not  attempt  to  provide 
a  measure  of  damages  in  the  large  number  of  cases  where 
the  cause  of  action  is  "for  the  breach  of  an  obligation  arising 
from  contract"  (Civ.  Code,  sec.  3300) ;  or  "for  the  breach 
of  an  obligation  not  arising  from  contract"  (sec.  3333) ,  i.  e., 
for  torts  or  wrongs  or  breaches  of  obligations  arising  by  opera^ 
tion  of  law,  or  implied  obligations.  And  it  is  not  to  be  for- 
gotten that,  although  the  code  establishes  the  law  of  this 
state  respecting  the  subjects  to  which  it  relates,  it  "does  not 
mean  that  there  is  no  law  with  respect  to  such  subjects  except 
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that  embodied  in  the  code.  .  •  .  Where  the  code  is  silent,  the 
common  law  governs."  {Estate  of  Apple,  66  Cal.  432,  434, 
[6  Pac.  7] ;  Peters  v.  Peters,  156  Cal.  32,  34,  [33  L.  E.  A.,  N. 
S.,  699,  108  Pac.  219] ;  Pol.  Code,  sec.  4468.) 

In  an  illuminating  article  by  Professor  Pomeroy,  published 
in  volumes  3  and  4  of  the  West  Coast  Reporter,  reprinted  in 
an  appendix  to  appellant's  reply  brief,  that  distinguished  au- 
thor says:  "Except  in  the  comparatively  few  instances  where 
the  language  is  so  clear  and  unequivocal  as  to  leave  no  doubt 
of  an  intention  to  depart  from,  alter,  or  abrogate  the  common- 
law  rule  concerning  the  subject  matter,  the  courts  should 
avowedly  adopt  and  follow  without  deviation  the  uniform 
principles  of  interpreting  all  the  definitions,  statements  of 
doctrines,  and  rules  contained  in  the  code  in  complete  con- 
formity with  the  common-law  definitions,  doctrines,  and  rules, 
and  as  to  all  subordinate  effects  resulting  from  such  inter- 
pretation."  This  view  is  urged  because  of  the  "peculiar  ex- 
cellencies, acknowledged  by  all  able  jurists  to  belong  to"  the 
common  law ;  because  "the  Civil  Code,  as  a  matter  of  fact,  was 
not  designed  to  make  any  general  alterations  in  the  estab- 
lished doctrines  and  rules  of  the  common  law";  and  because 
"the  Civil  Code  does  not  embody  the  whole  law  concerning 
private  and  civil  relations,  rights,  and  duties;  it  is  incom- 
plete, imperfect  and  partial." 

It  seems  to  be  conceded  by  respondent,  which  is  undoubtedly 
true,  that,  at  common  law,  substantial  damages  may  be  recov- 
ered against  a  banker  for  dishonoring  the  check  of  a  deposi- 
tor, there  being  sufficient  money  in  his  hands  at  the  time  to 
meet  it.  The  rule  prevailing  in  this  country,  in  states  where 
the  question  has  arisen,  is  given  in  volume  5,  American  and 
English  Encyclopedia  of  Law,  second  edition,  pages  1059, 1060, 
as  follows:  "The  relation  between  the  bank  and  the  depositor 
is  that  of  debtor  and  creditor.  The  bank,  in  consideration 
of  the  deposit  or  loan,  impliedly  agrees  with  the  depositor 
that  whenever  a  demand  is  made  by  the  presentation  of  a 
genuine  check  in  the  hands  of  a  person  entitled  to  receive 
the  amount,  the  check  will  be  honored  to  the  amount  of  funds 
on  deposit.  And  whenever  the  bank  fails  to  fulfill  this 
agreement  with  the  depositor,  by  a  failure  to  honor  the  check 
when  duly  presented,  a  right  of  action  at  once  accrues.  The 
depositor,  by  proving  such  loss,  is  always  entitled  to  recover 
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substantial  damages.  But,  if  unable  to  show  any  such  loss 
or  injury,  the  better  opinion  seems  to  be  that  he  would  still 
be  entitled  to  recover  such  moderate  damages  as  the  jury 
should  judge  to  be  a  fair  and  reasonable  compensation  for 
the  injury  which  he  must  have  sustained ;  for  it  is  almost  im- 
possible for  a  check  to  be  dishonored  without  reflecting  upon 
the  character  and  credit  of  the  drawer,  the  extent  of  the  in- 
jury  being  within  the  peculiar  province  of  the  jury  to  deters 
mine. ' ' 

Mr.  Morse  says:  "The  duty  of  the  bank  to  make  such  pay- 
ments (i.  e.,  payment  of  checks  on  presentation,  the  bank 
having  sufficient  funds  of  the  drawer),  and  the  reciprocal 
right  of  the  depositor  to  have  them  made,  arise  from  the  con- 
tract to  that  effect  which,  though  probably  never  definitely 
expressed,  will  always  be  considered  to  be  implied  from  the 
usual  course  of  the  banking  business.  This  duty  and  this 
right  are  so  far  substantial,  that,  if  the  bank  refuses,  without 
sufficient  justification,  to  pay  the  check  of  the  customer,  the 
customer  has  his  action  for  damages  against  the  bank."  (2 
Morse  on  Banks  and  Banking,  4th  ed.,  sec.  458.)  The  su- 
preme court  of  this  state,  in  Janin  v.  London  dk  S.  F.  Bank, 
92  Cal.  14,  22,  23,  [27  Am.  St.  Rep.  82,  14  L.  R.  A.  320,  27 
Pac.  1100],  said:  ''It  is  well  settled  that  a  bank,  in  receiving 
ordinary  deposits,  becomes  the  debtor  of  the  depositor,  and  its 
implied  contract  with  him  is  to  discharge  this  indebtedness 
by  honoring  such  checks  as  he  may  draw  upon  it."  This  im- 
plied obligation  or  duty  out  of  which  arises  an  action  for 
nonperformance,  is  that  payment  will  be  made  on  presentation 
and  is  an  obligation  different  from  and  in  addition  to  that 
existing  ordinarily  between  debtor  and  creditor.  ''These 
dealings  in  bank  checks  stand  upon  peculiar  grounds.  The 
exigencies  of  trade  do  not  admit  of  the  delays  attending  the 
process  of  acceptance,  or  arising  from  the  efflux  of  days  of 
grace.  If  the  drafts  are  delayed ;  if  the  bank,  being  in  funds, 
be  at  liberty  to  refuse  payment — ^the  inevitable  consequence 
to  the  parties  disappointed  can  be  none  other  than  such  as 
the  want  of  scrupulous  punctuality  always  inflicts.  The 
drawer's  credit  suffers;  and  it  is  well  known  that  for  this 
injury  a  depositor  is  entitled  to  his  action  against  the  bank.'' 
{Fogartics  v.  State  Bank,  12  Rich.  (S.  C.)  518,  [78  Am. 
Pec  4G8J.)     A  single  refusal  to  honor  a  check  might  work 
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the  ruin  of  a  business  man.  That  the  returning  of  a  check 
by  a  bank  to  the  payee,  indorsed  ''no  funds,"  would  neces- 
sarily tend  to  injure  the  credit  and  business  standing  of  the 
drawer  of  the  check  ia  a  proposition  so  obvious  as  to  need 
no  argument  to  establish  its  truth.  ''It  is  almost  impossible 
for  a  check  to  be  dishonored  without  reflecting  upon  the 
character  and  credit  of  the  drawer,  the  extent  of  the  injury 
being  within  the  peculiar  province  of  the  jury  to  determine." 
(5  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  1060;  2  Morse  on  Banks 
and  Banking,  sec.  458.)  And  it  is  equally  obvious  that  the 
rule  contended  for  by  respondent  would  furnish  no  adequate 
measure  of  the  damage  suffered  in  such  a  case.  (1  Sutherland 
on  Damages,  3d  ed.,  sec.  77.)  In  a  Pennsylvania  case,  where 
the  ruling  of  the  trial  court  was  held  to  be  correct,  in  re- 
fusing to  charge  the  jury  "that  the  mere  loss  of  credit  by 
the  plaintiff  is  not  a  ground  for  damages,  unless  it  be  imme* 
diately  connected  with  some  tangible  pecuniary  loss  of  which 
it  was  the  cause,"  the  court  said:  "A  bank  is  an  institution 
of  guo^public  character.  It  is  chartered  by  the  government 
for  the  purpose,  inter  alia,  of  holding  and  safely  keeping  the 
moneys  of  individuals  and  corporations.  It  receives  such 
moneys  upon  an  implied  contract  to  pay  the  depositor's  checks 
upon  demand.  Individual  and  corporate  business  could 
hardly  exist  for  a  day  without  banking  facilities.  At  the 
same  time,  the  business  of  the  community  would  be  at  the 
mercy  of  banks  if  they  could  at  their  pleasure  refuse  to  honor 
their  depositors'  checks  and  then  claim  that  such  action  was 
the  mere  breach  of  an  ordinary  contract  for  which  only  nomi- 
nal damages  could  be  recovered  unless  special  damages  were 
proven.  There  is  something  more  than  a  breach  of  contraet 
in  such  cases."  (Patterson  r.  Marine  National  Bank,  130 
Pa.  419,  [17  Am.  St.  Rep.  778,  18  Atl.  632,  633].) 

In  this  state  it  is  a  felony  for  a  person  to  willfully,  with 
intent  to  defraud,  make  or  draw  or  utter  to  another  person 
a  check  on  a  bank,  knowing  at  the  time  that  he  has  not  suffi- 
cient funds  in  such  bank  to  meet  such  check.  (Pen.  Code, 
sec.  476a.)  In  Svendsen  v.  State  Bank,  64  Minn.  46,  [58 
Am.  St.  Bep.  522,  31  L.  B.  A.  552,  65  N.  W.  1086],  the  su- 
preme court  placed  the  rule  "on  the  ground  that  the  wrong- 
ful act  of  the  banker  in  refusing  to  honor  the  check  imputes 
insolvency^  dishonesty,  or  bad  faith  to  th0  drawer  of  the  check 
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and  has  the  effect  of  slandering  him  in  his  business,"  and 
it  was  there  held  that  the  position  ''that  an  action  of  tort 
cannot  be  maintained  in  such  a  case  as  this,  and  that  plain- 
tiff's only  remedy  is  an  action  on  contract,  in  which  only 
nominal  damages  can  be  recovered,  is  not  sustained  by  the 
authorities."  When,  in  this  state,  a  bank  returns  to  the  payee 
a  check  with  the  indorsement  ''no  funds,"  the  act  at  once 
suggests  not  only  what  the  Minnesota  court  says  it  imports, 
but  it  suggests  a  possible  violation  of  a  penal  statute  punish- 
able as  a  felony.  And  yet,  as  respondent  contends,  the  only 
redress  is  in  an  action  in  assumpsit  for  money  had  and  re- 
ceived, with  interest.  The  Massachusetts  court  said:  "In  the 
case  of  a  trader,  injury  to  his  credit  may  be  inferred  from 
the  fact  he  is  a  trader,  and  substantial  damages  may  be  found 
and  given,  on  proof  of  that  fact,  without  anything  more." 
(WUey  V.  Bunker  HiU  Nat.  Bank,  183  Mass.  495,  [67  N.  B. 
655].) 

When  our  Civil  Code  says  that  "for  every  wrong  there  is  a 
remedy"  (section  3523),  it  means  a  remedy  in  some  degree 
commensurate  with  the  injury  inflicted.  The  books  abound 
in  decisions  holding  that  the  dishonor  of  a  trader's  check 
is  a  grievous  wrong.  Lame  and  impotent,  indeed,  must  be 
that  system  of  remedies  that  furnishes  no  adequate  relief 
in  such  cases.  We  cannot  bring  ourselves  to  believe  that 
section  3302  of  the  Civil  Code  was  intended  to  take  away 
a  right  of  action  universally  conceded  to  exist  elsewhere. 
No  reason  can  be  suggested  why  banks  in  this  state  should 
enjoy  such  immunity.  It  is  no  sufficient  answer  to  the  cases 
cited,  and  numerous  others  to  like  effect,  that  in  those  juris- 
dictions no  statutory  rule  of  damages,  as  we  have  in  section 
3302,  is  enacted.  That  the  rule  is  firmly  established,  though 
not  by  legislation,  in  the  states  alluded  to,  by  judicial  de- 
cisions coming  down  to  us  from  the  common  law  cannot  be 
questioned,  and  it  has  never  been  held  to  take  away  the  right 
of  action  contended  for  by  appellant.  The  rule,  prescribed 
by  our  code  as  a  measure  of  damages,  has  been  elsewhere  held 
to  apply  solely  to  the  limited  class  of  cases  referred  to  therein, 
namely,  for  breaches  of  obligations  to  pay  money  only,  i.  e., 
liquidated  demands.  Before  we  should  feel  authorized  to  hold 
that  the  rule  laid  down  in  section  3302  was  intended  to  fur- 
nish the  only  measure  of  damage  in  such  a  case  as  we  liav» 
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here,  it  should  be  made  to  appear  clearly  from  the  terms  of 
the  statute  that  such  was  its  intention,  which  we  do  not 
think  does  so  appear.     (Mr.  Pomeroy's  article,  supra,) 

Whether  the  facts  alleged  bring  the  case  within  section 
3300,  Civil  Code,  as  a  breach  of  an  obligation  arising  from 
contract,  or  within  section  3333,  Civil  Code,  for  a  wrong, 
i  e.,  a  breach  of  an  obligation  not  arising  from  contract,  is 
not  very  material.  The  measure  of  damage  is  substantially 
the  same  in  both  cases.  In  a  sense,  here  the  injury  arises 
from  contract,  and  in  a  sense  it  is  independent  of  contract 
and  sounds  in  tort.  But,  viewed  in  either  sense,  section  3302 
has  no  application  to  the  facts  alleged. 

It  has  been  sufBciently  shown,  contrary  to  respondent's  con- 
tention, that  the  relation  between  a  trader  depositor  and  a 
bank  is  something  more  than  that  of  debtor  and  creditor.  The 
complaint  alleges  the  breach  of  an  obligation  beyond  that 
arising  from  the  simple  relation  of  debtor  and  creditor — an 
obligation  implied  by  the  peculiar  circumstances  surrounding 
the  parties  in  that  relation,  and  an  obligation  which,  in  the 
nature  of  these  circumstances,  must  have  been  anticipated 
by  the  parties.  So  far  as  the  element  of  tort  is  involved  in 
the  conduct  of  the  defendant,  we  do  not  think,  as  is  claimed 
by  defendant,  that  'Hhe  nature  and  character  of  the  circum- 
stances must  be  alleged  and  shown  and  special  damages 
pleaded,"  in  order  to  maintain  the  action.  Special  damages 
are  not  claimed.  Only  such  damages  as  might  be  shown  to 
have  been  proximately  caused  by  defendant's  breach  of  duty 
are  claimed.  (Civ.  Code,  sees.  1427, 1428.)  The  averments  of 
the  complaint  are  sufScient  to  show  the  violation  of  defendant's 
obligation,  for  which  the  law  authorizes  substantial  damages. 
Actual  compensation  to  the  injured  party,  whether  caused 
by  tort  or  breach  of  contract,  is  the  first  object  of  the  law. 
''Every  invasion  of  a  legal  right  is  presumed  in  law  to  cause 
an  injury,  and,  though  none  is  shown,  there  may  nevertheless 
be  a  recovery  of  nominal  damages  with  costs  of  the  action. 
Such  recovery  is  a  judicial  recognition  of  the  right  and  an 
admonition  that  it  cannot  be  invaded  with  impunity.  The 
relation  between  banker  and  depositor  is  one  of  contract. 
The  right  of  the  latter  is  that,  to  the  extent  of  his  credit 
balance  subject  thereto,  his  checks  drawn  and  presented  ac- 
cording to  the  customs  and  usages  of  the  business,  shall  be 
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promptly  honored.  For  a  breach  of  this  right  an  action  for 
damages  will  lie.  If  the  depositor  is  a  merchant  or  trader, 
it  will  be  presumed,  without  further  proof,  that  substantial 
damages  have  been  sustained.  This  rule  proceeds  upon  the 
fact  commonly  recognized  that  the  credit  of  a  person  engaged 
in  such  a  calling  is  essential  to  the  prosperity  of  his  busi- 
ness, and  the  dishonoring  of  his  checks  is  plainly  calculated 
to  impair  it  and  to  inflict  a  most  serious  injury.  In  common 
opinion,  substantial  damage  is  the  natural  and  probable  con- 
sequence of  the  act,  and  therefore  a  substantial  recovery  may 
be  had,  without  pleading  or  proof  of  special  injury." 
(Third  National  Bank  y,  Ober,  178  Fed.  678,  [102  C.  C.  iu 
178].  See  authorities  in  note,  5  Cyc  535.)  In  Heisier  v. 
Loamis,  46  Mich.  6,  [10  N.  W.  60],  Mr.  Justice  Cooley  points 
out  a  distinction  sometimes  drawn  in  awarding  damages 
where  breaches  of  contract  are  involved  and  in  cases  of  tort 
In  the  former  the  damage  allowed  is  because  of  something 
which  could  have  been  foreseen  and  reasonably  expected;  in 
the  latter  ^'the  plaintiff  does  not  assist  in  making  the  case; 
it  is  made  for  him  against  his  will."  The  learned  jurist  then 
says:  ''To  deny  the  injured  party  the  right  to  recover  any 
actual  damages  in  such  cases  because  they  are  of  a  nature 
which  cannot  be  certainly  measured,  would  be  to  enable  par- 
ties to  profit  by  and  speculate  upon  their  own  wrongs,  en- 
courage violence,  and  invite  depredation."  He  adds  that 
^' Where  the  damages  are  such  as  do  not  follow  the  injury 
as  a  necessary  consequence,  they  should  be  specially  alleged 
in  the  declaration."  But  all  the  authorities  agree  that  more 
or  less  injury  necessarily  follows  the  dishonor  of  a  trader's 
check.  Besides,  Judge  Cooley  is  speaking  of  actions  gener* 
ally  and  not  particularly  of  the  dishonor  of  a  trader's  check. 
In  his  work  on  Torts,  the  author  says : ' '  The  refusal  of  a  bank 
to  pay  the  plaintiff's  check  to  a  third  party,  though  having 
sufScient  funds  of  the  plaintiff  to  meet  it,  is  in  the  nature  of 
a  slander  upon  the  plaintiff's  credit  and  business,  and  ren- 
ders the  bank  liable  for  substantial  damages,  though  no  actual 
damages  are  proven,  when  the  plaintiff  is  engaged  in  trade 
or  btAsiness."  (1  Cooley  on  Torts,  3d  ed.,  p.  396.)  Among 
the  cases  cited  in  the  note  and  in  the  text  is  Schaffner  v.  Ehr- 
man,  139  111.  109,  reported,  also,  in  32  Am.  St.  Bep.  192, 
28  N.  E.  917,  and  15  L.  B.  A.  134,  which  last  has  a  note  oa 
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the  question.  The  opinion  in  that  case  was  on  petition  for 
rehearing  and  is  a  careful  review  of  the  English  and  Ameri- 
can cases.  It  was  there  held  that  the  bank  was  liable  for 
more  than  nominal  damages,  without  any  proof  of  actual 
loss  or  damage,  although  the  refusal  to  pay  the  check  was 
the  result  of  a  clerk's  mistake.  Craig,  J.,  dissented,  holding 
that,  under  the  circumstances  appearing  at  the  trial,  only 
nominal  damage  were  recoverable.  No  dissenting  voice  is 
found  to  go  beyond  this,  and  even  in  that  view  the  complaint 
here  is  sufiScient.  Judge  Cooley  quotes  from  the  opinion, 
where  it  is  said:  ''It  is  well  understood  that  an  action  for 
slander  by  a  person  for  the  speaking  of  slanderous  words 
of  him  in  the  way  of  his  trade,  the  fact  that  he  is  a  trader, 
takes  the  place  of  special  damages.  To  return  a  check  marked 
*  refused  for  no  funds'  to  the  holder,  especially  through  a 
clearing-house,  certainly  tends  to  bring  the  drawer  of  that 
check  into  disrepute  as  a  person  engaged  in  mercantile  busi- 
ness, and  it  needs  no  argument  to  show  that  a  single  refusal 
might  often,  and  frequently  does,  bring  ruin  upon  a  business 
man ;  and  yet  it  is  no  more  possible  in  either  case  to  prove 
special  or  actual  damages  than  it  is  for  one  charged  with  the 
commission  of  a  crime  to  show  specially  in  what  manner  he 
has  been  injured."  It  was  said  in  Arzaga  v.  YUlalba,  85 
Cal.  Ill,  [24  Pac.  656],  ''Every  action  is  now,  in  effect,  a 
special  action  on  the  case.  .  •  .  Does  the  complaint  state 
in  ordinary  and  concise  language  facts  sufficient  to  con- 
stitute a  cause  of  action?  That  is  the  question,  and  not 
whether  it  is  sufficient  to  show  trespass  quare  daiisumy  trespass 
in  et  armis,  or  any  other  technical  form  of  action,  ex  delicto 
or  ex  contractu.  •  .  .Under  our  system,  if  the  facts  alleged 
and  proved  are  such  as  would  have  entitled  the  plaintiff  to 
relief  iinder  any  of  the  recognized  forms  of  action  at  com- 
mon law,  they  are  sufficient  as  the  basis  of  relief,  whatever 
it  may  be."  In  harmony  with  this  view,  universally  taken 
where  the  reformed  procedure  is  adopted,  the  supreme  court 
of  Iowa  said:  "The  pleader  simply  makes  a  plain  statement 
of  the  facts,  avoiding  legal  conclusions,  and  may  recover  as 
damages,  on  the  facts  stated,  whatever  the  law  will  allow, 
either  for  breach  of  contract  or  for  the  tort  pleaded. "  {Ment^ 
zer  V.  Western  Union  Tel,  Co,,  93  Iowa,  752,  [57  Am.  St. 
Eep.  294,  28  L.  R.  A.  72,  62  N.  W.  1].)     And  so  it  was  held, 

18  OiL  App.— a 


18    SiMiNOFF  V.  Jab.  H.  Goodman  ft  Co.  Bank.    [18  Cal.  App. 

in  Lorick  ▼.  PaliMtto  Bank  A  T.  Co.,  74  8.  C.  185,  [7  Ann. 
Cas.  818,  54  S.  E.  206]:  ''The  liability  of  a  bank  to  its 
depositor  for  substantial  damages,  temperate  in  amount,  for 
refusing  to  pay  his  cheek,  not  exceeding  his  credit,  is  generally 
if  not  universally  recognized.  And  it  is  not  necessary  to  re- 
covery that  there  should  be  proof  of  special  damages,  the  law 
presuming  that  the  result  is  injury  to  the  credit  of  the  de- 
positor from  the  general  experience  of  men  in  such  transac- 
tions."   The  cases  are  extensively  considered  in  the  opinion. 

In  the  case  here  it  seems  plain  that  the  cause  of  action  grew 
out  of  or  arose  from  contract,  in  the  sense  that  it  never  would 
have  arisen  but  for  the  original  contractual  relation;  still 
there  is  in  it  an  element  of  tort  or  wrong — a  violation  of 
duty;  and  we  have  seen  that  damages  are  idlowable  in  what- 
ever view  the  case  may  be  regarded;  hence  we  think  the  form 
of  the  action  is  immateriaL  The  case  is  analogous  to  the  fre- 
quently occurring  cases  arising  in  breaches  of  contract  for 
the  transportation  of  passengers  by  railroad  where  the  dam- 
ages are  recoverable  for  the  wrongful  acts  of  the  defendant 
committed  in  violation  of  its  contract. 

The  supreme  court,  in  Capital  Oas  Co.  t.  Young,  109  Cal. 
140,  [29  L.  E.  A.  463,  41  Pac.  869],  said:  "The  duty  to  fur- 
nish gas  to  the  dty  devolved  upon  the  respondent,  not  by 
virtue  of  any  contract,  but  by  operation  of  law,  and  hence 
the  laws  governing  ordinary  contracts  resting  in  the  volition 
of  the  parties  thereto  have  no  application.''  If  it  be  said  that 
that  was  the  case  of  a  public  service  corporation  and  hence 
the  reason  underlying  the  rule  there  laid  down  does  not  apply 
here,  it  may  be  answered  by  the  opinion  in  Meadowcroft  v. 
People,  163  lU.  56,  [54  Am.  St.  Rep.  447,  35  L.  R.  A.  176, 
45  N.  E.  991] :  "The  fundamental  error  in  the  contention  thus 
formulated  is  the  assumption  that  the  business  of  banking 
stands  upon  exactly  the  same  footing  that  the  ordinary  in- 
dustrial pursuits  of  farming,  merchandising,  manufacturing 
and  mining,  and  the  many  other  common  occupations  of  life, 
stand  upon.  The  business  of  a  banker  is  not  juris  privati 
only,  but,  like  that  of  an  innkeeper  or  common  carrier,  is 
affected  with  a  public  interest,  and  therefore  subject  to  public 
regulation."  (Fogarties  v.  State  Bank,  12  Rich,  (S.  C.) 
618,  [78  Am.  Dec.  468].)  Said  the  Pennsylvania  court:  "A 
bank  is  an  institution  of  gua^'-public  character."     {Patterson 
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T.  Marine  National  Bank,  130  Pa.  419,  [17  Am.  St.  Rep.  778, 
18  Atl.  632] ;  Ex  parte  Ptttman,  31  Nev.  43,  [20  Ann.  Cas. 
1319,  22  L.  E.  A.,  N.  S.,  266,  99  Pac.  700] ;  State  v.  Rich- 
creek,  167  Ind.  217,  [119  Am.  St.  Rep.  491,  10  Ann.  Cas.  899, 
5  L.  B.  A.,  N.  S.,  874,  77  N.  E.  1085].)  It  is  upon  the 
assumption  that  banking  institutions  are  affected  with  a  pub- 
lic interest  that  they  are  subject  to  regulation. 

Without  pursuing  the  argument  further,  our  conclusion  is 
that  section  3302  of  the  Civil  Code  does  not  apply  to  a  case 
of  this  character;  that  the  complaint  states  a  cause  of  action, 
and  that  the  court  erred  in  holding  otherwise  and  in  refusing 
to  allow  plaintiff  to  submit  evidence  in  its  support. 

The  judgment  and  order  are  reversed* 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  th^  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  8|  1912. 


[dr.  No.  969.    Hxit  Appellate  District.— Jairaaiy  10,  1912.] 

DORIS  BRADFORD,  by  RUTH  BRADFORD,  a  Feme  Sole, 
Her  Quardian  ad  Litem,  Petitioner,  Appellant,  v.  THE 
BOARD  OF  EDUCATION  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  T.  H.  BANNER. 
MAN,  MARY  KINCAID,  HENRY  PAYOT,  and  RICH- 
ARD  WHEELAN,  Respondents. 

Public  Schools  —  Act  Fokbiddins  Secrit  FsATESKmBS — ^Poweb  or 
Board  to  Expel  SoHOLAa — ^Policy  of  Law — Constitutionality. — 
Under  the  aot  of  1909  (Stats.  1909,  p.  332),  to  prevent  the  forma- 
tion and  prohibit  the  ezutenee  of  secret  fraternities  in  anj  ele- 
mentary or  seoondaiy  school  in  this  state,  and  requiring  boards  of 
school  trueteee  and  boards  of  educatioo  to  enforce  the  act,  with 
power  to  expel  any  scholar  who  violates  the  law,  upon  appeal  from 
a  Judgmen.t  refnaing  to  reinstate  an  expelled  scholar  who  has  vio- 
lated the  act,  the  policy  of  the  legrislature  in  enacting  it  cannot  be 
eonaideredj  but  the  only  question  to  be  detorminfid  is  whether  or 
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Dot  the  legislaUure,  in  passiDg  it,  aetcd  within  tha  limits  imposed 
upon  it  bj  the  eonstitution. 

Id. — Pbovisions  or  Oomstitutkni  wot  Violated— Spbciax*  iMMmnma 
— Local  or  Special  Laws. — ^The  set  of  1909  does  not  violate  or 
eontravene  the  provisions  of  section  21  of  article  I  of  the  eonstitu- 
tion  that  no  eitizen  or  class  of  eitixens  shall  be  granted  privileges 
•r  immunities  which  open  the  same  terms  are  not  granted  to  all 
citizens,  because  immnnitj  is  granted  to  normal  schools,  and  spedal 
immunity  to  all  pupils  who  join  certain  specified  fraternities  not 
connected  with  the  public  schools.  Nor  is  sach  act  local  or  special 
legislation  in  violating  section  25  of  article  IV,  forbidding  the 
legislature  to  pan  local  or  special  laws  ''granting  to  any  corpora- 
tion, association  or  individual  anj  special  or  exelnsive  right,  priv- 
ilege or  immunitj.** 

Id. — General  Law — ^Aor  Applyino  Unhoriclt  to  Persons  op  a  Par- 
ticular Class. — ^An  act  applying  nniformly  to  all  citizens  or  per- 
sons of  a  particular  clan  is  a  general  law,  and  not  special  or  local, 
either  in  violation  of  section  21  of  article  I  or  of  section  25  of 
article  IV  of  the  eonstitution,  if  such  particular  clan  is  founded 
npon  some  natural,  intrinsic,  or  constitutional  distinction  differen- 
tiating its  members  from  the  general  body  from  which  the  class  is 
selected.  It  is  held  that  the  younger  and  more  immature  pupils  of 
the  public  schools  may  quits  properly  form  a  particular  clan,  in 
distinction  from  normal  schools  or  coUegn,  and  that  the  act  ap- 
plies equally  to  all  of  such  particular  class. 

Id. — Question  for  Legislature — ^Presumption — ^Provingr  of  Courts. 
The  question  whether  the  individuals  affected  by  a  law  do  intrin- 
sically constitute  a  particular  elan  Is  primarily  one  for  the  legis- 
lative department  of  the  state^  and  when  such  legislative  danifica- 
tion  is  attacked  in  the  courts,  every  presumption  is  in  favor  of  the 
legislative  act;  and  if  sufficient  reasons  may  be  anumed  therefor, 
the  act  will  be  upheld;  and  to  warrant  a  court  in  adjudging  it  void, 
as  special  legishition,  it  must  clearly  appear  that  there  was  ns 
reason  sufficient  to  warrant  the  legislativs  department  in  finding 
a  difference  or  making  a  discrimination. 

Id. — Exception  Allowinq  Pupils  to  Jom  Odtsidi  Internal  Organ- 
izations NOT  AN  Invalid  Discrimination. — ^The  exception  in  the 
statute  allowing  pupils  in  the  pnblie  schools  to  become  members  of 
snch  outside  auociations,  not  connected  with  the  public  schools,  as 
the  Native  Sons  of  the  Golden  West,  Native  Daughters  of  the 
Golden  West,  or  other  kindied  outside  organizations,  is  not  an 
invalid  discrimination,  since  no  such  deleterious  effects  could  follow 
such  membership  as  in  the  case  of  secret  fratemitin  or  sororitin 
existing  wholly  among  the  pupils  as  forbidden  vj  law. 

Id. — Title  op  Act  —  PBOHiBmoN  op  "Secret  Oath-bound  Tuatemt 
NiTiES." — The  title  of  tho  act  as  "An  act  to  prohibit  the  formation 
and  existence  of  secret  oath  bound  fraternities  in  the  publie  schools* 
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ii  not  rendered  invalid  nnder  Metioa  24  of  artiele  IV  of  the  eon- 
ttitution,  becaoee  tlie  words  "sororities  or  elubs,"  used  in  the  bodj 
•f  the  act,  »re  not  expressed  in  lis  title.  The  word  "fraternities" 
used  in  the  title,  in  its  popnlar  sense,  inelndes  organisations  of  both 
sezes^  and  expresses  "sororities  or  elubSy"  and  the  body  of  the  aet 
is  not  broader  than  its  tiftla. 

Id. — ^AoT  NOT  VioLATiVB  OP  Fkdbbax*  GoNflTiTUTiON.— The  aet  of  1909 
does  not  violate  that  provision  of  the  federal  oonstitntion  whieh 
provides  that  "No  state  shall  make  or  enforce  any  law  whieh  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States."  That  eonstitutional  provision  does  not  indnde  rights  and 
privileges  granted  to  eitisens  whieh  depend  solely  upon  the  law  of 
a  state. 

Id. — Ststbm  or  Pubuo  Sohooui  ▲  Stats  iNSTirnnoN,  not  Within 
FiDBUii  Guakantt.— The  system  of  pablie  schools  of  this  state 
is  a  state  institution,  and  is  subject  to  the  exclusive  control  of  the 
constitutional  authorities  of  the  state,  and  the  right  of  attending  a 
pubUe  school,  though  capable  of  enforcement  at  law,  if  wrongfully 
infringed,  is  not  such  a  right  as  Is  guaranteed  by  such  provision  of 
the  federal  constitution. 

APPEAL  from  a  judgment  of  the  Saperior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Weinmann,  Wood  &  Cunha,  and  L.  S.  Weinmann,  for  Ap- 
pellant. 

Ferey  Y.  Long,  City  Attorney,  and  John  F.  English,  As- 
sistant City  Attorney,  for  Respondents, 

KERRIGAN,  J. — This  is  an  appeal  from  an  order  and 
judgment,  denying  the  petitioner  a  writ  of  mandate  to  compel 
the  respondents,  the  board  of  education  of  the  city  and  county 
of  San  Francisco  and  the  members  thereof,  to  admit  petitioner 
as  a  pupil  to  the  Oirls'  High  School  of  San  Francisco,  said 
board  having  theretofore  suspended  her  for  the  reason  that, 
while  enrolled  as  a  pupil  in  said  school,  she  joined  and  be- 
came a  member  of  a  secret,  oath-bound  Greek  letter  sorority 
existing  in  said  school  in  violation  of  a  recent  act  of  the 
legislature. 

In  the  year  1909  there  was  enacted  in  this  state  the  follow* 
ing  statute : 
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**An  Aet  to  prevent  the  formation  and  prohibit  the  existenct 
of  secret,  oath-bound  fraternities  in  the  PubUe  Schools. 

''The  People  of  the  State  of  Calif omia,  represented  in  Sen- 
ate and  Assembly,  do  enact  as  follows: 

''Section  1.  From  and  after  the  passage  of  this  Act,  it 
shall  be  unlawful  for  any  pupil,  enrolled  as  such  in  any 
elementary  or  secondary  school  of  this  State,  to  join  or  be- 
come a  member  of  any  secret  fraternity,  sorority  or  club, 
wholly  or  partly  formed  from  the  membership  of  pupils  at^ 
tending  such  public  schools,  or  to  take  part  in  the  organiza* 
tion  or  formation  of  any  such  fraternity,  sorority  or  secret 
club ;  provided  that  nothing  in  this  section  shall  be  construed 
to  prevent  anyone  subject  to  the  provisions  of  the  section 
from  joining  the  order  of  the  Native  Sons  of  the  Golden  West, 
Native  Daughters  of  the  Golden  West,  Foresters  of  America, 
or  other  kindred  organizations  not  directly  associated  with  the 
public  schools  of  the  state. 

"Section  2.  Boards  of  School  Trustees  and  Boards  of 
Education  shall  have  full  power  and  authority  to  enforce 
the  provisions  of  this  act  and  to  make  and  enforce  all  rules 
and  regulations  needful  for  the  government  and  discipline 
of  the  schools  under  their  charge.  They  are  hereby  required 
to  enforce  the  provisions  of  this  act  by  suspending,  or,  if 
necessary,  expelling  a  pupil  in  any  elementary  or  secondary 
school  who  refuses  or  neglects  to  obey  any  or  all  such  rules  or 
regulations."     (Stats.  1909,  p.  332.) 

Following  the  enactment  of  this  statute  the  board  of  educa* 
tion  of  the  city  and  county  of  San  Francisco  promulgated 
certain  rules  and  regulations  and  passed  resolutions  having 
for  their  object  the  enforcement  of  this  act. 

It  appears  from  the  respondents'  answer  (the  allegations  of 
which  are  admitted  to  be  true  by  petitioner's  demurrer  thereto 
and  by  a  subsequent  stipulation  of  the  parties),  "That  sub- 
sequent to  the  adoption  of  the  aforesaid  act  of  the  legislature 
Doris  Bradford,  petitioner  herein,  was  a  pupil  enrolled  as 
such  in  the  Girls'  High  School,  a  secondary  school  in  the 
state  of  California;  and  that  subsequent  to  the  said  adoption 
of  the  said  act  of  the  legislature  and  while  such  an  enrolled 
pupil  said  Doris  Bradford  joined  and  became  a  member  of  a 
secret,  oath-bound  Greek  letter  sorority  existing  in  said  Girls* 
High  School  and  known  as  Omega  Nu  (Gamma  Beta  Chapter), 
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partly  formed  from  the  membership  of  pupils  attending  the 
said  Girls'  High  School;  that  said  Omega  Nn  Sorority  was 
at  the  time  said  Doris  Bradford  became  a  member  of  the  said 
Omega  Nn  Sorority,  ever  since  has  been  and  now  is  directly 
associated  with  the  public  schools  of  the  state  of  California, 
and  that  Doris  Bradford  ever  since  so  joining  said  sorority  has 
been  and  still  is  a  member  of  said  Omega  Nu  Sorority/' 

The  said  answer  also  set  up  the  facts  as  to  the  adoption  of 
said  rules  by  said  board  after  the  passage  of  said  act,  and 
the  adoption  by  said  board  of  a  resolution  suspending  said 
petitioner  as  a  member  of  said  schooL 

To  this  answer  the  petitioner  demurred,  and  a  hearing  was 
had  upon  this  demurrer.  The  demurrer  being  overruled  and 
the  foregoing  facts  being  stipulated  by  the  parties,  the  court 
gave  judgment  dismissing  the  petition  and  denying  petitioner 
all  relief.    The  appeal  is  from  said  judgment. 

Before  proceeding  to  a  discussion  of  the  case  a  brief  refer* 
enoe  to  the  growth  and  effect  of  secret  societies  in  the  public 
schools  of  this  country  may  not  be  wholly  superfluous. 

The  first  Greek  letter  society  in  a  secondary  school  was 
Alpha  Phi,  a  literary  society,  which  became  a  part  of  a 
fraternity  in  1876.  Subsequently  secret  societies,  patterned 
after  college  and  university  fraternities,  sprang  into  existence 
in  the  high  schools  all  over  the  country,  until  now  they  have 
'* become  so  numerous,''  says  a  writer  on  the  subject,  "as  to 
make  it  necessary  to  manipulate  the  Greek  alphabet  in  an 
artful  way  in  order  to  make  the  necessary  distinctions."  In 
time  many  educators  came  to  believe  that  whatever  good 
might  be  claimed  for  college  fraternities  was  not  shared  by 
secret  fraternities  organized  among  boys  and  girls  attending 
the  preparatory  schools  whose  characters  are  yet  unformed. 
It  has  been  said  of  such  societies  that  they  tend  to  engender 
an  undemocratic  spirit  of  caste,  to  promote  cliques  and  to 
foster  a  contempt  for  school  authority.  Doubtless  these  or- 
ganizations have  many  redeeming  features,  and,  we  may  say, 
the  standard  of  excellence  of  some  of  them  is  such  that  they 
are  not  opposed  by  school  authorities.  (Report  of  Commis- 
sion of  Education,  Annual  Reports,  1907,  of  Interior  Depart- 
ment, voL  1,  pp.  437,  441 ;  Encyclopedia  Britannica,  11th  ed., 
vol.  XI,  p.  40.)  Nevertheless,  in  order  to  curb  what  is  said 
to  be  their  evil  effects  in  secondary  schools^  rules  and  regu- 
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lations  have  recently  been  adopted  by  boards  of  education  in 
many  of  the  cities  of  the  country;  laws  have  also  been  en- 
acted in  Ohio,  Indiana,  Minnesota,  Eansas  and  other  states, 
either  absolutely  forbidding  them  or  placing  them  under  con- 
trol. Cases  arising  under  these  laws  and  local  regulations 
have  come  before  the  courts  of  those  states,  and  such  courts 
have  uniformly  held  valid  reasonable  rules  adopted  by  school 
authorities  to  prevent  the  establishment  and  development  of 
these  secret  societies  in  preparatory  schools.  {Wayland  v. 
Board  of  School  Directors,  43  Wash.  441,  [7  L.  R.  A.,  N.  S., 
852,  86  Pac.  642] ;  Wilson  v.  Board  of  Education,  233  HI.  464, 
[13  Ann.  Cas.  830,  15  L.  B.  A.,  N.  S.,  1136,  84  N.  B.  697] ; 
Favorite  v.  Board  of  Education,  235  111.  814,  [85  N.  E.  402] ; 
People  V.  Wheat  on  College,  40  HI.  186.) 

Coming,  now,  to  a  consideration  of  the  case  at  bar,  it  is  the 
contention  of  appellant  that  the  statute  in  question  is  void 
in  that  it  contravenes  several  provisions  of  our  constitution. 
Much  is  said  in  the  interesting  and  instructive  briefs  of 
counsel  about  the  policy  of  the  legislature  in  enacting  laws  of 
this  character.  With  that,  however,  this  court  has  no  con- 
cern. We  are  simply  required  to  decide  whether  or  not,  in 
passing  the  law  in  question,  the  legislature  acted  within  the 
limits  imposed  upon  it  by  the  constitution.  As  was  said  in 
the  case  of  Wilson  v.  Board  of  Education,  137  111.  App.  192, 
where  this  very  question  of  secret  fraternities  among  school 
pupils  was  being  considered:  ''There  may  be  a  contrariety  of 
opinion  as  to  whether  secret  societies  in  schools  among  pupils 
are  beneficial  or  harmful  to  either  the  pupil  or  the  cause 
of  education.  In  such  condition,  who  shall  decide  whether 
the  pupils  should  be  encouraged  or  not  in  making  affiliation 
with  any  of  them — ^the  courts  or  the  board  f  It  makes  no 
difference  which  of  them  shall  control  so  far  as  affecting  the 
ultimate  conclusion  is  concerned,  for  the  courts  have  been 
quite  outspoken  in  their  condemnation  of  such  societies  in 
schools  as  hurtful  to  the  pupil  and  detrimental  to  his  educa- 
tional progress.  Even  if  it  were  otherwise,  if  the  rule  is 
reasonable  and  equal  in  its  operation,  the  courts  cannot  im- 
pose their  judgment  or  opinion  contrary  or  in  opposition  to 
that  of  the  board,  which,  in  the  promulgation  of  such  rules, 
acts  judicially." 
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In  support  of  her  contention  that  the  aet  is  void,  appellant 
first  claims  that  it  contravenes  section  21  of  article  I  of  the 
constitution,  providing,  ''Nor  shall  any  citizen  or  class  of 
citizens  be  granted  privileges  or  immunities  which  upon  the 
same  terms  shall  not  be  granted  to  all  citizens'';  and  also 
that  part  of  section  25  of  article  lY  providing  that  the  legis- 
lature shall  not  pass  local  or  special  laws,  ''granting  to  any 
corporation,  association  or  individual  any  special  or  exclusive 
right,  privilege  or  immunity. '  * 

It  is  argued  by  counsel  that  this  contravention  of  ccmsti* 
tutional  provisions  arises  because  the  act  grants  an  immunity 
to  certain  pupils  in  the  public  schools  of  the  state,  viz.,  those 
in  the  normal  schools,  in  that  only  the  elementary  and  sec- 
ondary schools  come  within  the  provisions  of  the  aet;  that 
it  grants  a  special  privilege  to  such  pupils  by  allowing  them 
to  join  fraternities,  sororities  and  secret  clubs  while  other 
students  in  the  public  schools  are  punished  for  doing  the 
same  thing;  that  it  grants  a  privilege  and  immunity  to  cer- 
tain fraternities,  viz.,  the  order  of  the  Native  Sons  of  the 
Golden  West,  the  Native  Daughters  of  the  Golden  West,  the 
Foresters  of  America,  and  other  kindred  organizations  not 
directly  associated  with  the  public  schools,  because  pupils  in 
said  schools  may  join  such  societies  and  not  come  within  the 
inhibition  of  the  act. 

The  question  of  the  construction  and  application  of  said 
section  21  of  article  I  has  come  before  the  supreme  court  of 
this  state  in  many  cases,  and  among  them  quite  recently  in 
the  case  of  Wheeler  v.  Herbert,  152  Gal.  233,  [92  Pac.  357], 
where  that  court  said  (speaking  through  Mr.  Justice  Shaw) : 
"A  law  applying  uniformly  to  all  citizens  of  a  particular 
class  does  not  violate  this  section  (Const.,  art.  I,  sec  21),  if 
the  dass  is  one  founded  upon  some  natural,  intrinsic  or  con- 
stitutional distinction  differentiating  its  members  from  the 
general  body  from  which  the  class  is  selected."  (Citing 
California  cases.) 

Again,  in  Ex  parte  King,  157  Cal.,  at  page  164,  [106  Phc. 
579] ,  the  supreme  court  had  the  same  question  before  it,  and 
said:  "  ...  a  law  is  general  and  constitutional  when  it 
applies  equally  to  all  persons  embraced  in  a  class  founded 
upon  some  natural  or  intrinsic  or  constitutional  distinction. 
•  •  •  If  the  individuals  to  whom  the  legislation  is  spplicable 
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constitute  a  class  characterized  by  some  snbstantial  qualities 
or  attributes  of  such  a  character  as  to  indicate  the  necessity 
or  propriety  of  certain  legislation  restricted  to  that  class, 
such  legislation,  if  applicable  to  all  members  of  that  class,  is 
not  violative  of  our  constitutional  provisions  against  special 
legislation.  .  .  .  The  question  whether  the  individuals  affected 
by  a  law  do  constitute  such  a  class  is  primarily  one  for  the 
legislative  department  of  the  state,  and  it  is  hardly  necessary 
to  cite  authorities  for  the  proposition  that  when  such  a  legis- 
lative classification  is  attacked  in  the  courts,  every  presump- 
tion is  in  favor  of  the  legislative  act.  When  upon  the  facts 
legitimately  before  a  court  it  is  reasonable  to  assume  that 
there  were  reasons,  good  and  sufficient  in  themselves,  actuat- 
ing the  legislature  in  creating  that  dass,  though  such  reasons 
may  not  clearly  appear  from  a  mere  reading  of  the  law,  such 
assumption  will  be  made,  and  the  legislation  upheld.  To 
warrant  a  court  in  adjudging  the  act  void  on  this  ground,  it 
must  clearly  appear  that  there  was  no  reason  sufficient  to 
warrant  the  legislative  department  in  finding  a  difference  and 
making  the  discrimination.'' 

Applying  this  construction  to  the  act  under  consideration, 
it  is  quite  apparent  to  us  that  the  younger  and  more  imma- 
ture pupils  of  the  public  schools  may  quite  properly  form 
a  class  and  be  made  the  subject  of  this  character  of  legis- 
lation. Normal  schools  and  colleges  are  attended  by  students 
who  are  preparing  for  the  serious  affairs  of  life;  and  being 
older  in  years  and  with  wider  experience  are  better  fortified 
to  withstand  any  possible  hurtful  influence  attendant  upon 
membership  in  secret  societies  and  clubs  than  the  younger 
pupils  attending  elementary  and  secondary  schools,  who  are 
less  experienced  and  more  impressionable. 

We  have  no  doubt  that  there  is  a  sufficient  difference  be- 
tween these  last-mentioned  schools  and  the  normal  to  con- 
stitute a  proper  basis  for  classification,  and  that  the  statute 
applies  equally  to  all  of  the  particular  class  mentioned. 

Neither  does  the  exception  in  the  statute  of  the  order  of 
the  Native  Sons  of  the  Golden  West  and  similar  fraternal 
societies  constitute,  in  our  opinion,  an  invalid  discrimination. 
The  act  itself  requires  that  they  be  not  **  directly  associated 
with  the  public  schools  of  the  state."  It  is  clear  that  the 
legislature  intended  to  discountenance  only  secret  societies 
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in  the  elementary  and  secondary  schooLi  which  are  formed 
almost  entirely  of  the  pupils  of  such  schools,  and  which,  in 
the  opinivU  of  the  legislature,  were  calculated  to  diminish  the 
efBciency  of  the  educational  system  of  the  state  and  exert  a 
harmful  influence  upon  the  yoimger  pupils  of  its  schools  as 
such.  No  such  deleterious  effect  has  been  or  could  be  attrib- 
uted to  the  occasional  membership  of  such  pupils  in  the 
fraternal  orders  excepted  in  the  statute,  and  such  exception, 
therefore,  cannot  be  said  to  be  arbitrary  or  invalid. 

We  hold,  therefore,  that  the  act  is  general  in  its  character 
and  not  special,  and  does  not  contravene  the  provisions  of  the 
constitution  referred  to. 

The  next  ground  of  attack  urged  by  appellant  is  that  the 
act  does  not  conform  to  that  portion  of  section  24  of  article 
IV  of  the  constitution  which  provides  that  ''Every  act  shall 
embrace  but  one  subject,  which  shall  be  expressed  in  its  title.'' 

It  will  be  observed  that  the  title  of  the  act  states  that  it 
is  an  act  to  prohibit  the  formation  and  existence  of  ''secret, 
oath-bound  fraternities  in  the  public  schools,''  while  the  body 
of  the  act  forbids  the  formation  and  existence  of  *' secret 
fraternities,  sororities  or  clubs."  Basing  her  argument  upon 
this  difference  of  language,  it  is  the  contention  of  appellant 
that  the  act  is  broader  in  its  scope  than  the  title,  for  the 
reasons,  first,  that  the  expression  "secret  fraternities"  is 
broader  than  "secret,  oath-bound  fraternities,"  and,  second, 
that  the  title  mentions  only  fraternities,  whereas  the  body 
of  the  act  deals  also  with  sororities  and  dubs. 

In  order  that  a  fraternity  may  be  secret,  a  promise  or  an 
agreement  must  be  made  by  its  members  not  to  reveal  its 
proceedings  or  secret  work,  and  as  to  various  other  matters, 
which  undertaking  is  doubtless  invariably  in  the  form  of  a 
pledge,  an  obligation,  or  of  a  nonjudicial  oath.  As  here  used, 
the  compound  word  "oath-bound"  is  synon3anous  with  the 
word  "secret."  We  have  no  doubt  that  this  is  the  sense 
in  which  the  term  was  employed  by  the  legislature.  Diction- 
ary definitions  warrant  this  interpretation  of  the  language, 
and  judicial  authority  for  the  same  may  be  found.  In  the 
case  of  State  v.  Guy,  59  Minn.  6,  [50  Am.  St.  Rep.  389,  60 
N.  W.  676]^  it  is  said  that  an  oath  "in  its  broadest  sense 
includes  any  form  of  attestation  by  which  a  party  signifies 
that  he  ia  bound  in  conscience  to  perform  an  act  faithfully 
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and  truthfully/'     (See,  also,  Comnumw^alih  t.  Jarboe,  89 
Ky.  143,  [12  S.  W.  138].) 

We  think  also  that  the  word  ''fraternities''  in  its  popular 
sense  and  as  here  used  includes  organizations  of  both  sexes, 
sororities  and  clubs.  In  this  state  our  codes  contain  sections 
declaring  that  ''words  used  in  the  masculine  gender  include 
the  feminine. '*  While  such  sections  apply  specifically  to  the 
codes  alone,  they  emphasize  the  fact  that  in  the  enactment 
of  laws  the  legislature  frequently  employs  the  masculine 
gender  in  matters  where  it  is  evident  that  the  feminine  is 
not  excluded.  Even  if  the  word  "fraternity"  oould  be  said 
to  mean  an  organization  of  males  only,  it  might  still  be  ap- 
parent from  the  context  that  it  was  used  in  a  sense  to  include 
the  opposite  sex  also.  But  without  resorting  to  any  such 
latitude  of  construction,  the  word  itself  has  a  broader  sig- 
nification. We  find  the  following  dictionary  definitions  of 
"fraternity'*: 

Standard  Dictionary:  "Brotherhood  or  sisterhood  in  gen- 
eral''; "a  body  of  persons  associated  or  hdd  to  be  associated 
together  by  common  interests  or  characteristics";  "a  brother- 
hood or  sisterhood."  "Oreek-letter  fraternities.  (U.  S.) 
College  literary  or  social  organizations  known  by  the  initial 
letter  of  a  Greek  motto  or  the  like,  and  oonsiBting  usually  of 
affiliated  chapters.  •  •  •  " 

Webster's  International  Dictionary:  "The  state  or  quality 
of  being  fraternal  or  brotherly;  brotherhood  •  •  •  oompany; 
a  brotherhood;  a  society." 

Thus  it  is  manifest  that  the  word  "fraternity"  in  the  title 
is  broad  enough  to  include  "sorority"  and  "club"  mentioned 
in  the  body  of  the  statute.  We  conclude,  therefore,  that  the 
body  of  the  act  is  not  broader  than  the  title. 

Finally,  we  are  unable  to  perceive  that  the  statute  is,  as 
claimed  by  appellant,  repugnant  to  the  fourteenth  amend- 
ment to  the  federal  constitution,  because  it  deprives  a  citizen 
of  the  right  to  attend  a  public  school  of  the  state.  The  part 
of  the  constitutional  provision  relied  upon  by  appellant  reads : 
"No  state  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of  the  United  States." 

It  has  been  held  that  rights  and  privileges  granted  to  cit- 
izens which  depend  solely  upon  the  laws  of  a  state  are  not 
within  this  constitutional  inhibition.     {Cory  v.  Carter^  48  Ind. 
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827,  [17  Am.  Bep.  738];  Marshall  r.  Donovan,  10  Bash 
(Ey.),  681;  People  ex  rel.  King  ▼.  OaUagher,  93  N.  T.  438, 
[45  Am.  Bep.  232].)  The  system  of  public  schools  of  this 
iitate  is  a  state  institution,  and  is  subject  to  the  exclusive 
control  of  the  constitutional  authorities  of  the  state.  It  is, 
of  course,  true  that  the  right  of  attending  a  public  school  is 
capable  of  enforcement  at  law,  but  it  is  not  such  a  right  as 
is  guaranteed  by  the  above-quoted  provision  of  the  federal 
constitution.  ''The  privilege  of  receiving  an  education  at 
the  expense  of  the  state  is  not  one  belonging  to  those  upon 
whom  it  is  conferred  as  citizens  of  the  United  States,  and, 
therefore,  so  far  as  the  'privileges  and  immunities'  clause  of 
the  fourteenth  amendment  is  concerned,  might  be  granted  or 
refused  to  any  individual  or  class  at  the  pleasure  of  the 
state.''  (6  Am.  ft  Eng.  Ency.  of  Law,  p.  77.)  In  Ward  v. 
Flood,  48  Cal.  36,  [17  Am.  Bep.  405],  it  was  said:  ''It  will 
indeed  be  readily  conceded  that  the  privilege  accorded  to 
the  youth  of  the  state  by  the  law  of  the  state,  of  attending 
the  public  schools  maintained  at  the  expense  of  the  state,  is 
not  a  privilege  or  immimity  appertaining  to  a  citizen  of  the 
United  States  as  such;  and  it  necessarily  follows,  therefore, 
that  no  person  can  lawfully  demand  admission  as  a  pupil  in 
any  such  school  because  of  the  mere  status  of  citizenship; 
and  it  is  perhaps  hardly  necessary  to  add  that  assuredly  no 
person  can  be  said  to  have  been  deprived  of  either  life,  liberty 
or  property  because  denied  the  right  to  attend  as  a  pupil  at 
such  schools,  however  obviously  insufficient  and  untenable  be 
the  groimd  upon  which  the  exclusion  is  put." 

We  are  of  the  opinion  that  the  statute  attacked  by  appel* 
lant  is  valid  and  constitutional,  and  that  the  judgment  ap* 
pealed  from  should  be  affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Hall,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  oourt  on  March  9,  1912. 
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[CSt.  No.  8S1«    Unfc  Appelkte  Diatriet.— Januaiy  IS,  1912.] 

HENEY  THOMPSON,  AppeUant,  t.   SAN  PEANCISCO 
GAS  AND  ELECTRIC  COMPANY,  Respondent. 

Action  los  Bktusal  to  Fubnish  Blsctbicit7 — ^Waiveb  or  OBjEcnoN 
TO  Demand — ^Waiybb  or  Bights  Undsb  Law. — ^In  an  action  for 
damages  for  the  wrongfol  refusal  of  the  defendant  to  furnisli 
electricitj  for  plaintiff's  usey  where  the  defendant  eompany  made 
no  objection  to  the  form  of  plaintiff's  demand,  but  presented 
an  appHcatioD  for  plaintiff's  signature,  which  was  in  effect  a 
contract  containing  several  conditions,  at  least  one  of  which  the 
company  conceded  it  was  not  entitled  to  require,  it  must  be  held  to 
have  waived  anj  objection  to  the  plaintiff's  demand,  and  also 
to  have  waived  any  matters  and  things  it  would  have  been  en* 
titled  to  under  the  law  applicable  to  sneh  proposed  contract. 

Id. — ^WAivxft  OP  BiOHT  TO  Insist  upon  Diftebsnt  Appuoation. — ^Where 
the  application  presented  for  signature  is  in  an  agreement  which 
contains  a  promise  to  abide  by  certain  unreasonable  and  illegal 
rules  and  regulations  adopted  by  the  company,  so  that  the  appli- 
cant could  not  sign  the  same  without  being  bound  by  the  promine, 
the  company,  by  presenting  the  application  in  that  shape,  waives 
the  right  to  insist  upon  the  application  in  any  other  form. 

tn. — ^Unconstitutional  Amendicent  to  Code  as  to  Penalty  Against 
Gobpobation  as  to  EijEctbicity — Penalty  not  an  Exclusive  Rem- 
B>Y. — Though  plaintiff's  action  appears  to  be  founded  on  section 
029  of  the  Civil  Code,  providing  for  penalties  against  a  corpora- 
tion for  its  refusal  to  furnish  electricity  as  therein  provided, 
and  that  section  as  originally  enacted  in  1872  applied  to  a  re- 
fusal of  a  corporation  to  furnish  gas,  and  was  then  constitutional, 
but  was  amended  in  1905,  by  repeal  and  re-enactment,  to  include 
the  same  penalty  for  refusal  of  the  corporation  to  furnish  elec- 
tricity, under  the  new  constitution^  which  provided  for  electrical 
transmission  lines  by  any  natural  person  or  corporation,  and 
that  section  as  amended  failed  by  oversight  to  include  penalties 
against  a  natural  person,  if  it  is  unconstitutional  for  that  reason, 
yet  an  action  to  recover  the  penalty  is  not  an  exclusive  remedy. 

lo. — Action  fob  Damages — Refusal  or  Electricity  by  Cokpobation — 
Cause  or  Action. — If  the  defendant  which  is  a  giMwi-public  cor- 
poration, enjoying  the  privilege  under  the  constitution  of  using 
the  public  streets  of  the  municipcdity  for  the  location  and  mainte- 
nance of  its  conduits  and  transmission  linesy  wrongfully  refused 
to  furnish  the  plaintiff  with  any  electricity,  the  plaintiff  had  a  good 
cause  of  action  against  the  defendant,  independent  of  section  629 
of  the  Civil  Code,  for  whatever  damages  he  may  have  suffered  as 
the  result  of  such  refusal. 
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Id. — Improper  Deuurrer  to  Ooicfiaxnt — Cause  op  Action  tor  Ordi- 
nary Damages. — Notwithstanding  the  plaintiff  has  stated  R  earn 
within  the  terms  of  section  029  of  the  Civil  Code,  and  if  no  canst 
of  action  is  set  forth  thereunder,  because  of  its  unconstitutionality, 
•till,  where  the  complaint  contains  facts  sufficient  to  state  a  canse 
of  action  for  civil  or  ordinary  damages  in  the  sum  of  $540,  by 
reasons  of  defendant's  failure  to  give  the  service  demanded,  a  de- 
murrer to  the  complaint  was  improperly  ■ustainedi  and  should 
have  been  overruled. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  aud  County  of  San  Francisco.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  tho  court 

Henry  Thompson,  Appellant,  in  pro.  per. 

William  B.  Bosley^  for  Respondent. 

LENNON,  P.  J. — ^Action  for  damages  for  wrongful  re- 
fusal to  furnish  electricity  to  light  plaintiff's  apartment. 

Plaintiff  alleges  in  his  complaint  that  the  defendant  is  a 
corporation  organized  and  existing  in  the  state  of  California 
for  the  purpose  of  supplying  for  public  use  gas  and  electric 
light;  that  the  plaintiff  was  at  all  times  mentioned  in  the 
complaint  the  occupant  of  a  certain  described  apartment  in 
the  city  and  county  of  San  Francisco,  which  apartment  was 
fitted  for  using  electricity,  and  was  situated  within  the  ter- 
ritory served  by  said  company  with  gas  and  electric  illu- 
mination. That  in  the  month  of  October,  1909,  the  plaintiff 
made  an  application  in  writing  to  the  defendant  to  be  sup- 
plied with  electricity  at  said  apartment,  but  the  defendant 
refused  to  furnish  electricity  for  said  apartment  unless  plain- 
tiff would  first  fill  out  and  sign  a  certain  form  of  application 
(a  copy  of  which  is  set  forth  in  the  complaint),  and  pay  to 
the  company  the  sum  of  $2.50  for  installing  a  meter  and 
making  service  connections.  Plaintiff  also  alleges  that  at  all 
times  mentioned  he  was  willing,  ready  and  able  to  pay  all 
reasonable  and  proper  charges  for  said  electricity,  but  that  he 
refused  to  sign  said  application,  and  that  defendant  declined 
to  furnish  him  with  the  requested  current,  and  has  failed  and 
neglected  to  do  mx    By  reason  of  all  of  which  the  plaiatiff 
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alleges  that  he  waa  damaged  in  the  aum  of  $540,  for  which 
he  prays  judgment,  together  with  costs. 

Defendant  filed  a  general  demurrer  to  the  complaint,  which, 
after  argument,  was  sustained  by  the  court,  and  the  plaintiff, 
declining  to  amend,  judgment  was  regularly  entered  thereon 
in  favor  of  defendant^  from  which  judgment  plaintiff  prose- 
cutes this  appeal. 

In  support  of  the  correctness  of  the  court's  ruling  sustain- 
ing the  demurrer,  defendant  claims  that  plaintiff's  applica- 
tion to  be  furnished  with  electricity  was  insufficient  to  impose 
upon  defendant  the  obligation  to  do  so,  in  that  plaintiff  did 
not  offer  to  pay  the  legal  rate  therefor  and  to  abide  by  all 
reasonable  regulations  of  the  company,  nor  did  he  therein 
or  at  all  specify  how  much  electricity  he  would  require. 

To  sustain  this  position  the  following  authorities  may  be 
cited :  20  Cyc.  1161 ;  Hieronymaus  t.  BienviUe  Water  8%pply 
Co,,  131  Ala.  447,  [31  South.  31] ;  Bobbins  y.  Bangor  Ry. 
&  Elec.  Co,,  100  Me.  496,  [1  L.  B.  A.,  N.  S.,  963,  62  AtL 
136] ;  Buffalo  County  Telephone  Co.  t.  Turner,  82  Neb.  841, 
[130  Am.  St.  Rep.  699,  19  L.  B.  A.,  N.  S.,  693,  118  N.  W. 
1064] ;  Waiiams  v.  Mutual  Oas  Co.,  52  Mich.  499,  [50  Am. 
Rep.  266,  18  N.  W.  236] ;  Stnith  v.  Capital  Gas  Co.,  132  Cal. 
209,  [54  L.  B.  A.  769,  64  Pac.  258] ;  Ives  and  Mason  on  the 
Control  of  Public  Utilities;  Andrews  t.  N.  R.  E.  L.  dk  P.  Co., 
23  Misc.  Rep.  512,  [51  N.  T.  Supp.  872] ;  Shspard  v.  Mil- 
waukee Oas  Light  Co.,  15  Wis.  318,  [82  Am.  Dec.  679]. 

The  company  also  contends  that  it  was  entitled  to  the 
amount  demanded  as  compensation  for  installing  an  electric 
meter  and  for  making  the  necessary  service  connections  with 
the  plaintiff's  apartment^  citing  soum  of  the  cases  just  ad- 
verted to.  The  company,  however,  made  no  objection  to  the 
form  of  plaintiff's  demand,  but  presented  the  plaintiff  with 
an  application  which  was  in  effect  a  contract,  and  told  him 
that  unless  he  signed  it  the  company  would  refuse  to  comply 
with  his  request  The  proposed  document  contained  a  great 
many  conditions,  one  of  which  at  least  the  company  now 
ooncedes  it  was  not  entitled  to  require.  It  must  therefore  be 
held  that  the  company  waived  any  objection  to  the  demand 
by  the  plaintiff,  or  to  the  matters  and  things  which,  under 
the  cases  cited,  the  company  may  have  been  entitled*  This 
conduaion  it  supported  by  authority,  and  seems  to  us  to  be 
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saund  and  logical.  In  the  ease  of  Shepard  v.  Milwaukee  Oa$ 
Light  Co,,  15  Wis.  318,  [82  Am.  Deo.  679],  the  qyllabua 
correctly  states  the  point  decided  as  follows:  ''Gas  company 
cannot  require  person  to  sign  written  application  for  gas, 
stating  the  number  of  burners,  etc.,  which  it  might  otherwise 
require  him  to  sign,  where  the  application  is  in  an  agreement, 
which  contains  a  promise  to  abide  by  certain  unreasonable 
and  illegal  rules  and  regulations  adopted  by  the  company,  so 
that  he  could  not  sign  the  application  without  being  bound 
by  the  promise;  and  the  company,  by  presenting  the  appli* 
cation  in  that  shape,  waives  its  right  to  insist  upon  the  appli* 
cation  in  any  other." 

Plaintiff's  action  appears  to  be  founded  on  section  629  of 
the  Civil  Code,  which  provides:  ''Upon  the  application  in 
writing  of  the  owner  or  occupant  of  any  building  or  premises 
distant  not  more  than  one  hundred  feet  from  any  main,  or 
direct  or  primary  wire,  of  the  corporation,  and  payment  by 
the  applicant  of  all  money  due  from  him,  the  corporation 
must  supply  gas  or  electricity  as  required  for  such  building 
or  premises,  and  cannot  refuse  on  the  ground  of  any  indebt- 
edness of  any  former  owner  or  occupant  thereof,  unless  the 
applicant  has  undertaken  to  pay  the  same.  If,  for  the  space 
of  ten  days  after  such  application  the  corporation  refuses  or 
aeglects  to  supply  the  gas  or  electricity  required,  it  must  pay 
to  the  applicant  the  sum  of  fifty  dollars  as  liquidated  dam- 
ages and  five  dollars  per  day  as  liquidated  damages  for  every 
day  such  refusal  or  neglect  continues  thereafter/' 

It  will  be  observed  that  this  section  imposes  a  penalty  for 
failure  to  comply  with  its  terms  on  corporations  furnishing 
gas  and  electricity,  and  leaves  free  from  such  penalty  natural 
persons  and  copartnerships  engaged  in  the  sam«  business  who 
may  be  guilty  of  a  like  omission.  Defendant  contends  that 
for  this  reason  the  statute  is  repugnant  to  section  11  of  article 
1  of  the  constitution,  which  reads:  "All  laws  of  a  general 
nature  shall  have  a  uniform  operation.'' 

The  section  of  the  Civil  Code  in  question  was  enacted  in 
the  year  1872  and  was  based  on  the  statute  of  1863  (Stats. 
1863,  p.  647),  at  both  of  which  times  a  discrimination  of  this 
nature  was  not  prohibited  by  the  constitution.  Much  litigar 
tion  grew  out  of  this  section,  and  it  was  regarded  of  course 
as  a  valid  piece  of  legislation.    But  in  the  year  1905,  in 

18  Cftl.  App. — • 
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amending  this  section  so  as  to  make  its  provisions  apply  to 
the  furnishing  of  electric  current  as  well  as  gas,  it  was  re- 
pealed and  immediately  re-enacted,  and  the  legislature  omit- 
ted, inadvertently  no  doubt,  to  preclude  all  question  as  to 
its  constitutionality  under  the  provision  of  the  new  constitu- 
tion of  1879  relied  on  here,  by  making  it  apply  not  only  to 
corporations,  but  also  to  individuals  and  copartnerships  en- 
gaged in  the  same  business.  Under  section  19  of  article  XI 
of  the  constitution,  any  natural  person  or  corporation  engaged 
in  the  business  of  furnishing  artificial  illumination  to  the 
public  may,  in  order  to  do  so,  use,  as  therein  prescribed,  the 
public  streets  in  any  municipal  corporation  for  the  purpose 
of  laying  or  erecting  its  gas  conduits  and  electrical  trans- 
mission lines.  And  it  would  seem,  as  argued  by  defendant, 
that  there  is  no  reason  in  law  or  in  the  nature  of  things  why 
a  natural  person  or  a  firm  engaged  in  the  business  of  supply- 
ing the  public  with  illumination  should  not  be  subject  to 
exactly  the  same  penalties  as  corporations  thus  engaged. 
{Johnson  v.  Ooody ear  Mining  Co.,  127  Cal.  4,  [78  Am.  St.  Rep. 
17,  47  L.  R.  A.  338,  59  Pac.  304] ;  0%af  etc.  R.  Co.  v.  Ellis, 
165  U.  S.  150,  [41  L.  Ed.  666, 17  Sup.  Ct.  Rep.  255],  Compare 
Western  Union  Tel.  Co.  v.  Hopkins,  160  Cal.  106,  [116  Pac 
557],  decided  June  5,  1911.)  But  the  view  we  have  reached 
on  another  phase  of  this  case  renders  a  decision  ^f  this  point 
unnecessary. 

It  will  be  conceded  that  if  the  defendant — a  guo^i-public 
corporation,  enjoying  the  privilege  under  the  constitution  of 
using  the  public  streets  of  the  municipality  for  the  location 
and  maintenance  of  its  conduits  and  transmission  lines — 
wrongfully  refused  to  furnish  the  plaintiff  with  electricity, 
the  plaintiff  had  a  good  cause  of  action  against  the  defendant, 
independent  of  section  629  of  the  Civil  Code,  for  whatever 
dama^res  he  may  have  suffered  as  the  result  of  such  refusal 
(20  Cyc.  1163b  and  1164) ;  in  other  words,  an  action  for  the 
penalty  provided  by  statute  is  not  exclusive.  (16  Ency.  of 
PI.  &  Pr.  244,  283;  20  Ency.  of  PI.  &  Pr.  603;  3  Sutherland 
on  Code  Pleading  and  Practice,  sec.  5027;  Pearkes  v.  Freer, 
9  Cal.  642.)  See,  also,  Indiana  Nat.  &  III,  Oas  Co.  v.  Anthony, 
26  Ind.  App.  307,  312,  [58  N.  E.  868],  where,  in  passing  on  a 
similar  point,  the  court  said  that  a  city  ordinance,  providing 
a  penalty  for  failure  of  a  gas  company  to  supply  gas  as  therein 
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prescribed,  did  not  interfere  with  the  right  of  a  person  to 
maintain  an  action  on  his  own  behalf  for  the  recovery  of  such 
damages  as  he  may  have  suffered.  In  the  case  at  bar  the 
plaintiff  by  appropriate  allegations  has  stated  a  case  within 
the  terms  of  section  629  of  the  Civil  Code,  but  if  no  cause  of 
action  is  set  forth  thereunder  because  of  the  unconstitution- 
ality of  the  section,  still  the  demurrer  should  have  been  over- 
ruled if  the  complaint  contains  facts  sufficient  to  constitute  a 
cause  of  action  for  what  we  may  call  civil  or  ordinary  damages. 
This  we  think  the  complaint  does.  If  section  629  is,  as 
claimed  in  effect  by  defendant,  to  be  regarded  as  though  non- 
existent, still  we  find  plaintiff  alleging  in  a  complaint — good, 
we  think,  as  against  a  general  demurrer — ^that  he  was  dam- 
aged generally  in  the  sum  of  $540  by  reason  of  defendant's 
failure  to  give  the  service  demanded.  The  demurrer,  there- 
fore, should  have  been  overruled. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  trial  court  to  overrule  the  demurrer  to  tfat 
complaint 

Kerrigan,  J.,  and  Hall,  J.,  ooncurredk 


[C^y.  No   S72.    Third  Appellate  Distriet.— January  15,  1912.] 

FRANK   A.    MACHADO,    Respondent,  v.  D.  J.    CANTT, 

Appellant. 

Action  to  Quixt  Title — ^Findings — Support  of  Judouemt — Titlb 
Undkb  United  States  Patent — Vom  Tax  Sale  or  Public  Do- 
main.— In  an  aetion  to  quiet  title  hj  a  plaintiff,  alleging  owner- 
ship in  fee  und'er  a  United  States  patent,  in  pursuance  of  a 
homestead  entry  made  June  1,  1897,  as  against  a  defendant  claim- 
ing a  tax  title  nnder  the  state,  hj  a  sale  of  the  public  domain 
for  taxes  of  the  jear  1895,  where  the  findings  cover  all  of  the 
issues  presented,  it  is  held  that  the  judgment  for  the  plaintiff 
follows  logically  and  necessarily  from  tho  facts  found;  that  the 
tax  sale  of  the  public  domain  is  void  under  the  law,  and  that  the 
finding  as  to  plaintiff's  ownership  in  fee  is  of  an  ultimate  fact, 
sufficient  to  support  the  judgment. 

Id. — Absence  op  CoNrLiOT  in  Findings — Construction  of  Uncebtaim 
Findings — Pbesumption  as  to  Absent  Finding. — It  is  held  that 
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there  it  bo  oonfliet  ia  the  flsdingt,  wbea  taken  together;  and  that 
anj  useertaintj  la  the  flndioge  is  to  be  eonetmed  io  as  to  enpport 
the  Judgment  rather  than  to  defeat  it;  and  that  if  it  were  the 
fact  that  the  finding!  do  not  eover  all  of  the  material  iaiuee,  in 
the  eondition  of  the  record,  it  would  be  presumed  that  anj  omission 
therein  was  without  prejudice;  though  it  is  held  that  the  findings 
do  eoTor  all  of  the  essential  allegations  of  the  pleadings. 

1^. — JuDOMXNT  QunriMe  Titlb  Aoaimst  Void  Tax  Titli— BEFUNOiNa 
OF  Tazss  Paid  mot  Bcquirxd. — It  is  held  that  it  was  not  error 
for  the  trial  court  to  render  a  Judgment  for  the  plaintiff  quieting 
his  title,  as  against  the  void  tax  title  held  bj  the  defendant,  with- 
out requiring  the  plaintiff  to  paj  to  the  defendant  the  amount  that 
•was  paid  for  the  property  at  the  tax  sale.  The  state  had  no  right 
to  assess  taxes  on  the  land  of  the  United  States,  and  a  tax  title 
thereunder  could  eonvej  no  title  to  the  state^  and  it  could  convej 
none  to  defendant.  The  taxes  paid  bj  him  were  voluntarj  and 
cannot  be  recovered;  and  he  can  claim  no  subsequent  taxes,  or  lien 
therefor,  which  has  not  been  acquired  bj  him. 

To. — JuDGKiNT  Bight  upon  Msbtts  not  Bivkrsiblb  foa  IifMATxaiAL 
Niw  EviDXNGB. — It  is  held  that  the  judgment  rendered  bj  the 
superior  court  should  be  affirmed,  and  cannot  be  rcTersed  and  re- 
manded for  a  new  trial,  upon  a  showing  of  evidence  newly  dis- 
covered pending  the  appeal  which  is  stated  to  be  upon  information 
of  a  witness  not  produced,  and  shows  that  the  evidence  stated 
would  be  immaterial,  upon  a  new  trial,  as  it  merelj  states  that  in 
1895,  when  the  public  domain  was  assessed,  a  homestead  claimant 
was  then  In  possession,  which  shows  a  title  then  in  the  United 
States,  which  was  not  subject  to  taxation  bj  the  state.  The  law 
in  force  at  the  time  of  the  assessment  must  govern. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    Qeorge  E.  Church,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Carter  &  Carter,  and  Royle  A.  Carter,  for  Appellanl 

Sutherland  &  Barbour,  for  Respondent 

BURNETT,  J.— The  action,  brought  in  the  usual  form  to 
quiet  title,  resulted  in  a  judgment  for  plaintifF,  from  which 
the  appeal  is  taken  on  the  judgment-roll. 

The  decisive  question  is  whether  the  findings  support  the 
judgment.  The  court  found:  "That  the  plaintiff  is  now,  and 
for  more  than  three  years  prior  to  the  commencement  of  this 
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action  has  been,  the  owner,  in  fee  and  entitled  to  tiie  possetk 
sion  of  that  certain  real  property  [describing  it].  That  the 
defendant,  D.  J.  Canty,  claims  some  right,  title  or  interest 
in  said  real  property  adverse  to  said  plaintiff;  that  the  said 
claim  of  defendant  is  based  npon  a  certain  assessment  of 
said  property  for  state  ant)  county  taxes  of  the  year  1895,  for 
which  taxes  said  property  was  purported  to  have  been  sold 
to  the  state  of  California  by  the  tax  collector  of  the  county 
of  Fresno,  state  aforesaid,  on  July  3,  1896,  said  tax  col- 
lector's certificate  of  such  purported  sale  being  thereupon 
issued  to  said  state,  also  upon  said  tax  collector's  deed  dated 
on  or  about  July  8,  1901,  purporting  to  convey  the  title  to 
said  premises  to  the  state  of  California,  and  also  upon  said 
tax  collector's  deed  to  defendant,  dated  May  81,  1905,  pur- 
porting to  convey  to  defendant  all  of  the  interest  of  the  state 
of  California  in  and  to  said  real  property.  That  at  the  time 
said  assessment  was  levied  upon  said  real  property,  and  during 
the  entire  year  1895,  said  land  was  a  part  of  the  public 
domain  of  the  United  States  of  Amerioa,  and  not  subject 
to  taxation  by  the  state  of  California.  That  on  or  about  the 
first  day  of  June,  1897,  plaintiff  made  application  to  enter 
upon  said  land  as  a  homestead  entryman,  said  application 
being  numbered  9596,  and  thereafter,  on  or  about  the  twenty- 
second  day  of  August,  1904,  final  certificate  No.  4641  was 
issued  by  the  general  land  ofiSce  of  the  United  States  of 
America  to  plaintiff,  and  on  March  8,  1905,  letters  patent  of 
said  land  were  issued  by  the  United  States  of  America  to 
plaintiff,  conveying  to  plaintiff  the  absolute  title  thereto.'* 
Then  follow  the  conclusions  of  law  that  said  assessment  and 
tax  deed  were  void,  that  defendant  has  no  interest  in  the 
property,  and  that  plaintiff  is  the  owner  in  fee  simple  and 
entitled  to  the  possession  thereof,  and  directing  a  decree  in 
accordance  with  the  prayer  of  the  complaint. 

That  the  judgment  in  favor  of  plaintiff  follows  logically 
and  necessarily  from  the  facts  found  seems  beyond  candid 
controversy.  The  only  pretense  of  an  argument  that  could 
be  made  to  the  contrary  is  based  upon  the  assumption  that 
the  purported  findings  of  fact  are  in  reality  but  a  statement 
of  legal  conclusions.  This  is,  however,  opposed  to  the  cor- 
rect view  of  the  situation.  The  finding  that  plaintiff  ''is  the 
owner  in  fee"  of  the  property  is  of  an  ultimate  fact  and  if 
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suiBcieDt  to  support  the  judgment.  (Smith  ▼.  Acker,  52 
Cal.  217 ;  Frazier  v.  Crowell,  52  Cal.  399 ;  Murphy  v.  Bennett, 
68  Cal.  531,   [9  Pac  638].) 

Nor  is  there  any  conflict  in  the  findings.  Appellant  con- 
tends that  ''Finding  5  expressly  declares  that,  from  and  in- 
cluding the  year  1895  [the  year  of  the  assessment],  the  prop- 
erty was  subject  to  the  rights  of  plaintiff  though  the  title 
was  in  the  United  States."  As  pointed  out  by  respondent, 
this  is  not  a  fair  inference  from  said  finding.  The  language 
is:  **That  during  said  period  from  and  including  the  year 
1895  to  March  8,  1905,  title  to  said  lands  was  in  the  United 
States  of  America  subject  only  to  the  rights  of  said  plaintiff 
as  a  homestead  entryman  thereon,  as  aforesaid.''  The  rights 
of  plaintiff  **a8  aforesaid"  are  determined  by  the  preceding 
finding.  Therein  it  is  disclosed  that  he  had  no  right  in  the 
premises  till  about  the  first  day  of  June,  1897,  when  he 
''made  application  to  enter  upon  said  land  as  a  homestead 
entryman."  Of  course,  any  uncertainty  in  the  findings  is  to 
be  construed  so  as  to  support  the  judgment  rather  than  de- 
feat it.     {Warren  v.  Eopkina,  110  Cal.  506,  [42  Pac.  986].) 

There  is  no  merit  in  the  contention  that  the  findings  do  not 
cover  all  the  material  issues.  If  such  were  the  fact,  in  the 
condition  of  the  record  the  presumption  would  be  that  it 
was  without  prejudice.  {Krasky  v.  Wollpert,  134  Cal.  338, 
[66  Pac.  309].)  We  deem  it  sufficient  to  say  that  not  only 
do  the  findings  support  the  judgment,  but  they  cover  all  the 
essential  allegations  of  the  pleadings. 

It  was  not  error  for  the  trial  court  to  render  judgment  for 
plaintiff  without  requiring  him  to  pay  defendant  the  amount 
that  defendant  paid  for  said  property  at  the  tax  sale.  The 
cases  cited  by  appellant  are  not  in  point  here,  as  the  land 
in  controversy  before  us  was  not  subject  to  taxation  by 
the  state  at  the  time  of  the  assessment.  In  the  case  of 
Brooks  V.  County  of  Tulare,  117  Cal.  468,  [49  Pac  470], 
it  is  said:  ''It  will  be  observed  that  there  is  a  plain  distinc- 
tion between  the  Hayes  case  and  this.  Here,  the  plaintiff 
knew,  or  might  have  known,  when  he  made  his  bid  and  paid 
his  money,  whether  the  land  was  vacant  public  land  or  xiot. 
It  may  be  that  someone  had  a  possessory  claim  on  the  land 
which  was  subject  to  assessment.  At  any  rate,  his  bid  waa 
voluntary  and  he  cannot  now  maintain  an  action  to  recover 
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back  the  money  paid/'  As  pointed  out  by  respondent,  the 
Brooks  case  involved  an  action  to  recover  from  the  county 
the  amount  paid  by  the  purchaser  of  a  tax  title,  based  upon 
an  assessment  of  land  which  was  at  the  time  of  said  assess- 
ment a  part  of  the  public  domain  of  the  United  States. 
Other  authorities  cited  by  respondent  are:  Preston  v.  Hirsch^ 
5  Cal.  App.  485,  [90  Pac.  965] ;  N orris  v.  Russell,  5  Cal 
24f9;  Harper  v.  Rowe^  53  CaL  233;  Loomis  v.  Los  Angeles 
County,  59  Cal.  456;  Pennock  v.  Douglas  County,  89  Neb. 
293,  [42  Am.  St.  Rep.  579,  27  L.  R.  A.  121,  58  N.  W.  117] ; 
Mitchell  V.  Minnequa  Town  Co.,  47  Colo.  367,  [92  Pac.  678]. 
The  situation  seems  to  be  substantially  covered  by  the  fol- 
lowing statement  made  by  respondent:  ''This  land  was  as- 
sessed for  taxes  in  the  year  1895  when  the  title  to  the  same 
was  in  the  United  States,  and  the  state  had  no  right  to  assess 
the  land.  Defendant  holds  a  tax  deed  based  upon  thisiUe* 
gal  assessment.  His  tax  deed  is  void  and  he  has  no  rights 
whatever  in  this  land  or  against  this  plaintiff.  He  is  not 
entitled  to  the  land  because  the  state  had  no  title  to  convey 
to  him.  He  is  not  entitled  to  a  refund  of  the  money  paid 
by  him  for  the  tax  title  for  the  reason  that  such  payment 
was  a  voluntary  payment  on  the  part  of  the  defendant.  He 
is  not  entitled  to  a  refund  of  the  taxes  for  the  years  1898 
to  1904  for  the  reason  that  a  void  sale  for  the  taxes  of  the 
year  1895  could  not  convey  title  for  the  years  1898  to  1904, 
and  any  lien  that  the  state  may  have  against  this  land  has 
not  been  acquired  by  defendant." 

When  the  case  was  called  here  for  oral  argument  appellant 
filed  a  petition  praying  that  the  cause  be  remanded  to  the 
superior  court  of  the  county  of  Fresno,  in  which  the  action 
was  tried,  for  a  new  trial  and  for  the  purpose  of  taking  new 
and  additional  testimony,  or  that  this  court  reopen  the  case 
and  allow  petitioner  to  make  the  additional  showing  here 
and  present  the  evidence  in  proper  form  as  the  court  may 
direct.  The  petition  was  based  upon  the  ground  of  evidence 
discovered  after  the  appeal  was  taken  herein  and  was  sup- 
ported by  an  affidavit  setting  out  said  newly  discovered 
evidence.  Our  attention  has  not  been  called  to  any  case 
where  auch  proceeding  has  been  taken  before  in  this  state. 
Appellant  has  cited  two  or  three  decisions  from  North  Caro- 
lina where  the  practice  seems  to  have  been  countenanced. 
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Id  one  of  these,  8ike$  ▼.  Parker,  95  N.  C.  232,  it  is  stated 
that  ''It  has  been  frequently  held  that  this  oonrt  will  always 
Entertain  such  a  motion  with  caution  and  scrutiny,  and 
will  not  grant  a  new  trial  except  in  a  clear  ease  coming 
within  the  settled  rules  of  practice  in  such  respect/'  We 
need'  not,  however,  consider  the  question  whether  in  this 
court  under  any  circumstances  such  a  motion  eould  be 
granted,  for  we  are  satisfied  that  for  two  reasons  stated  by 
respondent  the  application  must  be  denied.  In  the  first  place, 
appellant  relies  upon  statements  and  admissions  made  by  re- 
spondent in  a  conversation  with  a  man  by  the  name  of  Mc- 
Cord.  But  there  is  no  a£Sdavit  from  McCord,  and  all  the 
material  facts  and  circumstances  recited  in  appellant's  affi- 
davit are  based  upon  information  and  belief  growing  out  of 
statements  made  to  him  by  McCord  who  is  only  identified  "as 
a  man  by  the  name  of  McCord.*'  Such  showing  is  manifestly 
too  meager  and  uncertain  to  juatify  a  court  in  setting  aside 
a  solemn  judgment 

Again,  the  newly  discovered  evidence  would  be  immaterial 
if  a  new  trial  were  granted.  The  information  upon  which 
appellant  relies  is  that  one  "M.  F.  Johnson  entered  and 
located  the  land  involved  in  this  action  under  the  homestead 
entry  laws  of  the  United  States.  That  said  M.  F.  Johnson 
occupied  said  land,  and  held  possession  thereof  under  said 
entry,  with  intent  to  obtain  a  patent  to  said  land,  from  some 
time  previous  to  the  date  of  the  levy  of  said  assessment, 
until  after  said  levy  of  said  assessment  was  made  and  after 
said  property  was  sold  for  taxes  to  the  state  of  California, 
under  the  sale  under  which  your  petitioner  claims  title,  and 
that  said  M.  F.  Johnson  was  in  possession  of  said  property 
under  said  entiy  and  entitled  to  possession  of  the  same,  at 
the  time  said  assessment  was  levied,  and  said  property  was 
sold  for  taxes  on  said  property,  and  on  the  improvements 
thereon,  and  on  the  personal  property  of  said  M.  F.  John- 
son." We  agree  with  respondent  that  the  law  in  force  at 
the  time  of  the  assessment  of  the  taxes  in  question  was  that 
property  belonging  to  the  United  States  was  not  subject  to 
taxation  (Pol.  Code,  sec  3607} •  If  not  subject  to  taxation 
it  could  not  be  sold  to  satisfy  any  illegal  assessment.  And 
the  law  in  force  at  the  time  the  assessment  was  levied  is  the 
law  governing  the  case.    But,  by  the  affidavit  in  question,  it  is 
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made  to  appear  that  at  the  time  said  levy  was  made  the 
title  was  in  the  United  States.  '^It  is  therefore  apparent," 
as  respondent  states,  '^that  the  evidence  of  which  appellant 
now  seeks  to  have  the  court  take  cognizance  can  have  no 
possible  bearing  on  the  case  at  bar,  for  the  reason  that  if 
material  at  all,  it  could  only  be  material  under  the  statutes 
enacted  subsequent  to  the  assessment  in  question.'' 

We  think  the  judgment  of  the  court  below  is  right,  and 
should  be  affirmed,  and  the  motion  to  reopen  the  case  should 
be  denied.    It  is  so  ordered. 

Harty  J.y  and  Chipman,  P«  J.,  concurred. 


[dT.  No.  1048.    Seeond  Appellate  Bistriet. — ^Jannary  15,  1912.1 

MART  E.  S.  PURMAN,  Respondent,  v.  GEORGE  P. 
CRAINE  et  al..  Appellants;  JAMES  0.  CRAINE, 
JAMES  O.  CRAINE,  as  Administrator  of  the  Estate  of 
MARGARET  E.  CLEAVELAND,  Deceased,  Respondent. 

SnCIFIO  PiaFOBMANGE — CONTaACT  TO  ADOPT  ChUiD  AS  HXIB — EQUI- 
TABLE OwNEBSBir  or  Estatx. — ^Where  the  parents  of  a  daughter 
foar  jean  old  agreed  with  its  childless  widowed  aunt  to  surrender 
to  her  aU  control  of  the  child,  under  a  written  contract  that,  in 
consideration  thereof,  sbe  wxmld  adopt,  rear  and  educate  it  as  her 
own  child  and  make  it  her  heir  at  law,  so  that  it  would  inherit 
her  property  at  her  death,  and  the  parents  performed  aU  on  their 
part,  and  the  child  became  and  remained  in  her  aunt's  home  as 
her  daughter,  and  performed  aU  the  duties  of  a  daughter  in  her 
home  until  married,  after  which  she  stiU  held  her  relations  toward 
the  aunt  as  her  mother,  until  her  death,  about  twenty-four  years 
from  the  date  of  the  contract,  a  court  of  equity  wiU  enforoe 
specific  performance  of  the  contract,  as  against  collateral  heirs, 
and  decree  her  to  be  the  equitable  owner  ef  the  estate  as  againat 
them. 

Id. — &PICIAL  Ground  fob  Bxuxr  m  Equitt — Adbquats  Ck)MPBN8ATioN 
NOT  Estimable. — The  surrender  of  their  child  on  the  part  of  the 
parents,  the  preeumed  detriment  to  the  plaintiff  from  the  severing 
of  the  paternal  ties,  and  the  love,  obedience  and  companionship 
given  to  the  aunt,  followed  by  the  relationship  assumed  betweev 
them,  consisting  of  numerous  and  nameless  delicate  services  au& 
attention^  cannot  bi  measured  ia  gold.    The  law  furnishes  &% 
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fltandard  bj  whieli  the  Talua  of  «ueh  serriees  ean  b«  estimatedy 
and  eqnitj  can  onlj  make  an  approzimatian  in  that  direetion  bj 
decreeing  the  si>ecifie  ezeeation  of  the  eontraot. 

Id. — Pbbskntation  of  Claiu  Aoainst  Estatb  not  Required — Enfobcx- 
HKNT  or  EQUiTABLa  OwNKSSHip — ^Transfxb  OF  TiTLB. — It  was  not 
necessary  that  the  complaint  should  show  that,  before  the  filing 
thereof,  the  plaintiff  presented  a  demand  or  claim  for  the  property 
to  the  administrator.  Sections  1493  and  1500  of  the  Code  of  Civil 
Procedure,  as  to  the  presentation  of  elaims,  have  no  reference  to 
an  action  for  specific  performance,  in  which  it  is  not  claimed  that 
the  estate  is  indebted  to  plaintiff,  or  that  she  holds  anj  claim 
payable  out  of  the  estate  in  the  course  of  administration;  but  that 
plaintiff  is  the  equitable  owner  of  the  whole  residue  of  the  estate, 
and  as  such  entitled  to  a  conveyance  from  those  having  the  legal 
title. 

Id. — ^Aduinistbatob  as  ▲  Pastt  —  Obdikabt  Bulb  —  Injunction.— 
Ordinarily,  it  is  not  necessary  or  proper  that  the  administrator 
should  be  a  party  to  such  an  action;  but  it  is  held  that,  in  this 
ease,  the  administrator  was  a  proper  party  to  the  present  action, 
in  order  to  enjoin  him  from  paying  or  delivering  any  part  of  the 
estate  to  the  collateral  heirs,  who  are  defendants  to  the  action. 

Id. — Accrual  of  Causb  of  Action — Death  of  Aunt — Absencb  of 
LiAOHES. — The  cause  of  action,  iuTolved  in  the  action  for  specific 
performance  of  the  contract  of  heirship,  did  not  accrue  until  the 
date  of  the  death  of  the  adopting  aunt.  The  ado-ption  was  not 
the  cause  of  action,  but  merely  the  means  of  obtaining  the  prop- 
erty left  at  her  death.  Where  the  action  was  brought  within  two 
yean  from  the  date  of  her  death,  and  in  time  to  enforce  specific 
performance  of  the  contract  of  heirship  before  distribution  of  the 
estate,  the  action  is  not  barred  by  limitation  nor  by  laches.  Mere 
delay  for  a  period  of  time  less  than  thfi  statute  of  limitationa 
does  not  constitute  lachea. 

Id. — ^Loss  OF  Written  Contact — ^Mutilated  Copt — ^Parol  Evidencb 
of  Contents. — ^Where  the  agreement  between  the  aunt  and  plain- 
tiff's parents  was  executed  in  duplicate,  and  both  copies  were  left 
with  the  aunt,  and  at  the  time  of  her  death  only  one  mutilated 
eopy  was  found,  disclosing  the  signatures  of  the  parties  and  the 
names  of  the  witnesses,  but  containing  little  of  the  substance  of 
the  agreement,  and  the  other  copy  could  not  be  found  after  diligent 
search,  the  evidence  wae  sufficient  to  establish  the  loss  and  to  admit 
parol  evidence  of  its  contents. 

Id. — Competency  of  Witness  to  Contents — Parents  of  Plaintiff — 
Administrator  as  Party. — The  cause  of  action  not  being  upon  a 
claim  against  the  estate  of  a  deceased  person,  within  subdivision 
8  of  section  18^0  of  the  Code  of  Civil  Procedure,  the  parents 
of  the  plaintiff,  the  father  of  whom  was  the  administrator  of  the 
estats  of  tiio  deceased  vojuA,  not  a  aeceasai/  partj  to  tha  aotioSp 
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were  eompetent  to  iestifj  to  th«  eontenti  of  tbo  loit  and  mutilated 
inotrumant. 

Id. — Pbopee  Tsstimont  of  Plaintiff. — ^Tho  plaintiff  was  properly  por- 
mitted  to  show  that  oho  performed  the  obligations  and  duties  de- 
Tolling  upon  her  as  the  daughter  of  the  deceased,  not  as  a  mere 
stranger,  but  in  relianoe  upon  the  status  of  mother  and  daughter 
which  she  believed  to  exist,  and  that  her  belief  was  justified  bj 
the  conduct  and  representationa  made  to  her  bj  the  deceased. 

Id. — OlHXB     GOICFSTENT     TSSTIUONT  —  CONVSBSATIONSy     CONDUOT    AND 

AoTioNS  OF  Aunt — Constructiom  of  Contbjlot. — It  was  proper  to 
prove  hj  witnesses,  including  the  depositions  of  witnesses  properlj 
taken,  conversations,  conduct  and  actions  on  the  part  of  the  aunt, 
which  tended  to  show  that  she  construed  the  agreement  as  creating 
the  relation  between  her  and  the  plaintiff  of  mother  and  child  bj 
adoption. 

Id. — ^Answes  Pbopeblt  Stbickin  Oxrr — Aluegied  Fraud  of  Plaintiff 
AND  Heb  Father — Fabrication  of  Testimony. — ^Where  the  answer 
properlj  took  issue  upon  the  alleged  agreement,  an  averment  therein 
that  plaintiff  and  her  father  had  conspired  together  in  fabricating 
testimonj  to  prove  the  existence  of  the  alleged  contract,  knowing 
that  no  such  contract  had  been  made,  was  properlj  stricken  out. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County,  and  from  an  order  refusing  a  new  trial. 
M.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Murphy  &  Poplin,  Shankland  &  Chandler,  and  C.  White 
Mortimer,  for  Appellants^ 

John  H.  O'Connor,  and  Hunsaker  ft  Britt,  for  Plaintiff, 
Respondent. 

James  P.  Hogan,  and  M.  M.  Meyers,  for  Defendant,  Re- 
spondent. 

SHAW,  J. — ^It  appears  from  the  findings  that  on  June 
2,  1884,  when  plaintiff  was  four  years  of  age,  Margaret  E. 
Synnot,  who  at  the  time  of  her  death  was  known  as  Mar- 
garet E.  Cleaveland,  a  childless,  widowed  sister  of  defendant 
James  0.  Craine,  made  an  agreement  in  writing  with  the 
latter  and  his  then  wife,  Emma  Craine,  who  were  the  father 
and  mother  of  plaintiff,  whereby  they  forever  surrendered 
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to  Syonot  the  control,  custody  and  society  of  plaintiff,  and 
relinquished  to  her  all  claims  and  rights  which  thqr  had  to 
and  over  plaintiff  by  reason  of  being  her  parents,  in  con- 
sideration of  which  Synnot  agreed  to  take,  adopt,  rear  and 
educate  plaintiff  as  her  own  child,  and  give  her  all  the  rights 
of  a  child  in  and  to  her  estate  and  to  make  plaintiff  her  heir 
at  law  so  she  would  inherit  the  property  of  Synnot  upon  the 
latter's  death.  Plaintiff^s  parents  fully  performed  all  of  the 
conditions  on  their  part  agreed  to  be  performed,  and  Synnot 
upon  the  execution  of  the  agreement  took  chaise  of  plaintiff 
and  thenceforward,  until  plaintiff's  marriage  in  November, 
1900,  had  and  exercised  exclusive  control,  custody  and  care 
of  plaintiff  in  all  respects  as  her  adopted  daughter,  and 
during  all  of  said  time  plaintiff  lived  with  Margaret  E.  Syn- 
not as  a  member  of  her  family  and  performed  all  the  duties 
and  obligations  of  a  daughter  to  her  up  to  the  time  of  her 
said  marriage,  after  which,  though  occupying  a  residence 
of  her  own,  she  continued  to  discharge  her  duties  as  a 
daughter  of  Margaret  E.  Synnot,  until  the  latter  died,  in- 
testate, on  April  23,  1908,  leaving  neither  issue,  husband, 
father  nor  mother  surviving  her.  That  while  said  Margaret 
E.  Synnot  did  not  legally  adopt  plaintiff,  she  frequently 
stated  to  plaintiff,  and  to  others  in  her  presence,  that  she 
had  adopted  plaintiff,  and  that  plaintiff  was  her  heir  at  law 
and  upon  her  death  would  inherit  her  estate,  by  reason 
whereof  plaintiff  was  led  to  believe,  and  did  believe,  that 
she  was  the  legally  adopted  daughter  and  heir  at  law  of  said 
Synnot,  and  in  reliance  thereupon  after  she  came  to  years 
of  discretion  she  remained  with  said  Margaret  E.  Synnot 
as  a  member  of  her  family  and  gave  her  the  affection  and 
obedience  of  and  in  all  respects  conducted  herself  as  the 
daughter  of  said  Margaret  E.  Synnot.  That  plaintiff's  par- 
ents and  Margaret  E.  Synnot  believed  and  understood  that 
the  agreement  so  entered  into  between  them  had  the  legal 
effect  of  establishing  between  plaintiff  and  said  Margaret 
E.  Synnot  the  relation  of  child  and  parent,  and  conferred 
upon  plaintiff  the  statute  and  rights  of  an  adopted  child. 
At  the  time  of  the  commencement  of  the  suit,  all  of  the  claims 
agrainst  the  estate  and  all  costs  and  expenses  of  administra- 
tion had  been  paid,  and  the  estate  was  ready  for  distribu- 
tion. 
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The  defendants  appealing  are  nephews  and  nieces  of  two 
deceased  brothers  and  a  deceased  sister  of  Margaret  E.  Syn- 
not.  James  0.  Craine  was  the  administrator  of  the  estate 
of  said  Margaret  E.  Synnot,  deceased,  and  as  snch  was  made 
a  party  defendant  in  the  action  upon  an  allegation  therein 
to  the  efFect  that  he  would,  unless  restrained  by  the  process 
of  court,  pay  over  and  deliver  to  said  defendants  the  estate 
JO  remaining  in  his  hands  for  final  distribution.  The  court 
by  its  judgment  declared  plaintiff  to  be  the  equitable  owner 
of  all  the  estate  remaining  in  the  hands  of  the  administra- 
tor for  distribution,  and  adjudged  and  decreed  that  the  de- 
fendants, other  than  James  0.  Craine  as  administrator  of 
said  estate,  held  the  legal  title  to  all  said  property  in  trust  for 
the  benefit  of  plaintiff,  and  that  they,  or  in  default  of  so 
doing,  that  the  clerk  of  the  court  execute  to  plaintiff  a  con- 
veyance sufficient  in  law  to  transfer  said  property  to  her,  and 
enjoining  James  0.  Craine  from  the  payment  or  delivery  of 
any  of  said  property  to  any  of  said  defendants  in  pursuance 
of  any  decree  of  distribution  which  may  be  made  in  the  mat- 
ter of  said  estate. 

The  appeal  is  from  ths  judgment  and  from  an  order  of 
court  denying  defendants'  motion  for  a  new  trial. 

1.  The  right  of  plaintiff  to  have  specific  enforcement  of 
the  alleged  contract  upon  the  facts  found  is  supported  by 
overwhelming  authority.  (Van  Tine  v.  Van  Tine  (N.  J.), 
1  L.  R.  A.  155,  15  Atl.  249;  Healey  v.  Simpson,  113  Mo. 
340,  [20  S.  W.  881] ;  Sharkey  v.  McDermoit,  91  Mo.  647, 
[60  Am.  Eep.  270,  4  S.  W.  107] ;  Bums  v.  Smith,  21  Mont. 
251,  [69  Am.  St.  Rep.  658,  53  Pac.  742] ;  Johnson  v.  Hub- 
bell,  10  N.  J.  Eq.  332,  [66  Am.  Dec.  773].)  While  in  the 
ease  of  Owens  v.  McNally,  118  Cal.  444,  [33  L.  R.  A.  869,  45 
Pac.  710],  specific  performance  was  denied  as  against  the 
widow  of  deceased,  the  ground  therefor  clearly  distinguish- 
ing the  case  from  this,  it  was  there  said,  with  reference  to 
a  like  agreement,  that  ''a  court  of  equity  will  enforce  such 
an  agreement  specifically  by  treating  the  heirs  as  trustees 
and  compelling  them  to  convey  the  property  in  accordance 
with  the  terms  of  the  contract.''  That  there  was  an  ade- 
quate consideration  for  the  promise  fully  appears,  it  being 
shown  that  wh^i  plaintiff  was  four  years  of  age  the  relation 
existing  by  nature  between  plaintiff  and  her  parents  wis 
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levered,  and  in  lieu  thereof  an  artificial  relation  created  for 
the  purpose  of  satisfying  the  maternal  cravings  of  this  child- 
less aunt.  Plaintiff  entered  her  household  as  her  child  and 
she,  her  parents  and  her  aunt,  upon  sufficient  grounds, 
thought  and  believed  that  she  had  been  adopted  as  the  child 
of  Margaret  E.  Synnot,  and  thenceforward  for  nearly  twenty- 
four  years  she  was  so  recognized  by  Synnot.  The  surrender 
of  their  child  on  the  part  of  the  parents,  the  presumed 
detriment  to  plaintiff  due  to  the  severing  of  the  paternal 
ties,  and  the  love,  obedience  and  companionship  given  the 
aunt,  followed  by  the  establishment  of  the  artificial  relation, 
cannot  be  measured  in  gold.  **  There  are  things  which  money 
cannot  buy;  a  thousand  nameless  and  delicate  services  and 
attentions,  incapable  of  being  the  subject  of  explicit  con- 
tract, which  money,  with  all  its  peculiar  potency,  is  power- 
less to  purchase.  The  law  furnishes  no  standard  whereby 
the  value  of  such  services  can  be  estimated,  and  equity  can 
only  make  an  approximation  in  that  direction  by  decreeing 
the  specific  execution  of  the  contract."  {Sutton  ▼.  Hayden, 
62  Mo.  101;  Healey  v.  Simpson,  113  Mo.  340,  [20  S.  W. 
881].) 

2.  Defendants  appealing  demurred  to  the  complaint  upon 
the  ground,  that,  inasmuch  as  it  did  not  appear  therefrom 
that  plaintiff,  prior  to  filing  the  same,  had  presented  to  the 
administrator  any  demand  or  claim  for  the  property,  as 
provided  in  sections  1493  and  1500,  Code  of  Civil  Procedure, 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  action  of  the  court  in  overruling  the  demurrer  is  as- 
signed as  error.  These  sections  of  the  code  have  no  reference 
to  actions  of  the  character  here  presented.  Plaintiff  did  not 
claim  that  the  estate  was  indebted  to  her,  and  she  held  no 
claim  payable  out  of  the  estate  in  course  of  administration. 
Her  contention  is  that  she  is  the  sole  beneficiary  of  a  trust 
impressed  upon  the  property  remaining  after  the  payment 
of  costs  of  administration  and  all  claims  against  it,  and  as 
such  equitable  owner  entitled  to  a  conveyance  thereof  from 
those  holding  the  legal  title.  In  an  action  the  purpose  of 
which  is  merely  to  enforce  such  trust  by  way  of  specific  per- 
formance, and  in  the  absence  of  any  affirmative  relief  being 
asked  against  the  administrator,  he  is  not  a  necessary,  or 
even  proper,  party  defendant.    In  the  ease  at  bar  he  is  prop- 
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erly  made  a  party  defendant  becaiise  of  allegations  showing 
a  necessity  for  the  order  asked  restraining  him  from  paying 
or  delivering  the  property  to  the  defendants.  That  the  as- 
serted ownership  of  the  property,  based  upon  the  existence 
of  a  trust  created  by  the  owner  thereof  in  her  lifetime  for 
the  benefit  of  plaintiff,  is  not  a  claim  within  the  meaning 
of  sections  1403,  1495  and  1500,  Code  of  Civil  Procedure, 
is  sustained  by  numerous  authorities.  (See  Fallon  v.  BuU 
ler,  21  Cal.  24,  [81  Am.  Dec.  140] ;  Estate  of  Swain,  67  Cal. 
637,  [8  Pac.  497] ;  McCabe  v.  Hedly,  138  Cal.  81,  [70  Pac. 
1008] ;  Estate  of  Dutard,  147  Cal.  253,  [81  Pac.  519].)  An 
examination  of  the  authorities  cited  by  appellants  to  the 
contrary  discloses  that  they  were  all  cases  involving  claims 
properly  so  called,  against  an  estate  for  money,  and  wherein 
it  was  sought  to  establish  the  right  thereto  by  action  insti- 
tuted against  the  administrator  or  executor  of  decedent. 

3.  For  like  reasons,  the  court  did  not  err  in  sustaining  the 
demurrer  to  the  second  separate  defense  contained  in  the 
answer,  since  it  was  based  upon  the  failure  of  plaintiff  to 
present  the  claim  for  allowance  in  accordance  with  the  pro- 
visions of  said  sections  1493  and  1500,  Code  of  Civil  Proce- 
dure. 

4.  It  is  claimed  that  the  court  erred  in  sustaining  plaintiff's 
demurrer  to  the  fifth  separate  defense  set  up  in  the  answer, 
wherein  defendants  pleaded  laches  of  plaintiff  in  bringing 
the  suit.  The  cause  of  action  here  involved  is  based  upon 
plaintiff's  right  to  inherit  the  property  of  Margaret  E.  Syn- 
not  at  her  death.  Hence,  no  cause  of  action  accrued  until 
her  demise  on  April  23,  1908.  The  suit  was  brought  within 
less  than  two  years  from  that  date,  and  therefore  was  not 
barred  by  the  provisions  of  the  statute  limiting  the  time 
within  which  such  actions  may  be  brought.  As  said  by  re- 
spondent: ''Mere  delay  for  a  period  of  time  less  than  that 
prescribed  by  the  statute  of  limitations  does  not  constitute 
laches."  (Lux  v.  Hoggin,  69  Cal.  255,  [4  Pac.  919,  10  Pac. 
674] ;  Ex-Mission  L.  &  W.  Co.  v.  Flash,  97  Cal.  610,  [32 
Pac.  600].)  Moreover,  the  adoption  was  merely  the  means 
whereby  to  accomplish  an  end,  viz.,  the  transfer  to  plaintiff 
of  the  property  owned  by  Synnot  at  the  time  of  her  death. 
While  in  the  absence  of  other  disposition  by  will,  the  intended 
purpose  would  have  been  aecumplished  by  adoption,  as  a  re- 
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•alt  of  which  plaintiff  would  have  inherited  as  a  natural 
child,  nevertheleas,  had  there  been  an  adoption,  and  Synnot 
had  by  will  devised  the  property  to  another,  plaintiff  would, 
by  virtue  of  the  agreementi  have  been  entitled  to  maintain 
an  action  for  the  property  as  against  such  devise.  The  mat- 
ter thus  set  up  constituted  no  defense,  and  hence  the  court 
did  not  err  in  sustaining  the  demurrer. 

5.  The  agreement  between  Margaret  B.  Synnot  and  plain- 
tiff's parents  was  executed  in  duplicate,  and  Margaret  E. 
Synnot  took  charge  of  both  copies  thereof.  At  the  time  of 
her  death  a  mutilated  copy  containing  little  of  the  substance 
of  the  agreement,  but  disclosing  the  signatures  of  the  parties 
thereto,  together  with  those  of  the  witnesses  to  the  execution 
of  the  same,  was  found  among  her  papers.  A  diligent  search 
was  made  for  the  other  copy,  or  the  remainder  of  that  found, 
but  without  avail.  The  evidence  was  su£Scient  to  establish 
the  loss  and  destruction  of  the  instrument,  and  to  admit 
of  parol  testimony  in  proof  of  its  contents.  There  was  no 
error  in  the  line  of  evidence  admitted  for  the  purpose  of 
establishing  the  loss  nor  in  proof  of  the  contents  of  the  in- 
strument by  parol. 

6.  The  testimony  of  the  administrator,  since  he  was  not  a 
proper  party  defendant,  nor  the  action  prosecuted  upon  a 
claim  against  the  estate  of  Margaret  E.  Synnot,  was  compe- 
tent evidence  of  the  contents  of  the  instrument.  {Paulson 
V.  Stanley,  122  Cal.  658,  [68  Am.  St.  Rep.  73,  55  Pac.  605].) 

7.  Proof  alone  of  the  execution  of  the  written  instrument 
would  not  in  itself  have  entitled  plaintiff  to  recover.  Since 
she  had  not  been  legally  adopted  as  promised,  nor  otherwise 
given  the  immediate  right  of  inheritance  upon  the  death 
of  her  aunt,  it  was  necessary  and  proper,  when  invoking 
the  equitable  intervention  of  the  court,  to  show  that  she  per- 
formed the  obligations  and  duties  devolving  upon  her  as  the 
daughter  of  deceased,  not  as  a  mere  stranger,  but  in  reliance 
upon  a  status  which  she  believed  to  exist  and  which  belief 
was  justified  by  the  conduct  and  representations  made  by 
the  aunt.  We  perceive  no  error  in  admitting  the  plaintiff's 
testimony  for  such  purpose. 

8.  In  their  answer  defendants  alleged  that  plaintiff  and 
her  father  had  conspired  together  in  fabricating  testimony  to 
pirove  the  existence  of  the  alleged  contract^  knowing  that  no 
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sach  eontract  had  been  made.  This  was  properly  stricken 
out  by  the  court.  The  allegation  contained  no  affirmative 
matter,  and  hence  presented  no  issue  other  than  that  tendered 
by  the  answer  in  specifically  denying  the  execution  of  the 
agreement  alleged  in  the  complaint,  and  upon  which  the  cause 
of  action  was  based.  The  right  of  defendants  to  introduce 
evidence  was  in  no  wise  abridged  by  the  action  of  the  court. 

9.  The  claim  that  the  evidence  fails  to  support  the  findings 
as  to  the  execution  of  the  agreement  and  its  contents  is  based 
upon  the  contention  that  under  subdivision  3,  section  1880, 
Code  of  Civil  Procedure,  neither  the  father  nor  mother  of 
plaintiff  was  a  competent  witness  to  testify  touching  the 
subject.  As  we  have  seen,  the  action  was  not  prosecuted 
upon  a  claim  against  an  estate,  and  hence  the  admission  of 
the  testimony  did  not  contravene  the  provisions  of  this  sec- 
tion. 

A  number  of  alleged  errors  are  predicated  upon  the  rulings 
of  the  court  in  admitting  and  rejecting  evidence.  It  is  an- 
necessary  to  enter  upon  an  extended  discussion  of  these  rul- 
ings; suffice  it  to  say,  we  have  considered  all  of  them,  and, 
in  the  light  of  what  has  heretofore  been  said,  find  no  merit 
in  the  points  based  thereon.  It  was  not  improper  to  prove 
conversations,  conduct  and  actions  on  the  part  of  the  aunt 
which  tended  to  show  that  she  construed  the  agreement  as 
creating  the  relation  between  her  and  plaintiff  of  mother 
and  child  by  adoption.  {Van  Tine  v.  Van  Tine  (N.  J.), 
1  L.  B.  A.  155,  15  Atl.  249.)  We  perceive  no  error  in  the 
ruling  of  the  court  in  admitting  in  evidence  the  deposition 
of  Thomas  Eileman  and  Mrs.  Anna  Du^.  The  stipulation 
of  attorneys,  considered  with  the  evidence  of  the  clerk  and 
the  record,  sufficiently  identifies  it  as  a  deposition  taken  to 
be  used  in  the  trial  of  the  case  under  a  commission  duly 
issued  authorizing  the  taking  of  the  same. 

We  find  no  prejudicial  error  in  the  record,  and  the  judg- 
ment and  order  are,  therefore,  affirmed. 

AUen,  P.  J.,  and  James,  J.,  eoncurred. 

lS€tf.App.— 4 
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[dr.  No.  I126w    Seeond  Appellata  IMstriet.— Jamiary  19,  1912.] 

JOHN  LAPIQUE,  Petitioner,  v.  THE  SUPERIOR  COURT 
OF  ORANGE  COUNTY  and  Z.  B,  WEST,  Judge,  Re- 
spondents. 

Writ  op  Review  —  Cebtitication  of  Transcript  bt  Judgb — ^Appxaii 
Under  New  Method — Omission  op  Bequsstbd  Papers — Jurisdic- 
tion.— The  onlj  thing  which  a  judge  of  the  superior  eourt  is  re- 
quired to  oertif  J  as  a  transcript  on  appeal  under  the  new  practioe, 
in  lieu  of  a  bill  of  exceptions,  is  the  stenographer's  notes  of  the 
trial,  containing  the  proceedings  and  eyidenoe  which  would  form 
no  part  of  the  record  unless  authenticated  as  the  statute  requires. 
The  court  in  signing  such  a  transeript  does  sot  exceed  its  jurisr 
diction,  in  omitting  papers  requested  by  the  appellant  which  appear 
to  be  irrelevant;  but  if  the  fact  were  otherwise,  and  the  requested 
papers  should  have  been  inserted,  the  court  did  not  exceed  its 
jurisdiction  in  signing  such  transcript  as  in  its  opinion  is  correct; 
and  a  writ  of  review  wiU  not  lie  on  account  of  such  omission« 

Ix>. — Office  op  Writ  op  Review. — The  writ  of  review  only  lies  where 
an  inferior  court  or  tribunal  has  acted  without  jurisdiction;  and 
there  is  no  other  speedy  and  adequate  remedy. 

APPLICATION  for  writ  of  review  of  the  action  of  the 
Superior  Court  of  Orange  County.    Z.  B.  West,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lewis  Cruickshank,  for  Petitioner. 

D.  E.  Bowman,  for  Respondents. 

THE  COURT.— An  affidavit  filed  by  petitioner  discloses 
facts  tending  to  show  that  he  is  the  appellant  in  a  certain 
action  pending  in  this  court  on  appeal  from  the  superior 
court  of  Orange  county ;  that  the  appeal  was  regularly  taken, 
and  that  within  the  prescribed  time  he  filed  with  the  clerk 
a  notice  of  the  papers  which  he  desired  certified;  that  the 
clerk  in  preparing  the  transcript  of  such  papers  omitted 
therefrom  papers  specified  in  the  notice,  none  of  which  pa- 
pers appear  to  have  had  reference  to  or  connection  with  any 
transcript  required  to  be  signed  by  a  judge.    He  alleges  that 
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the  clerk's  transcript  was  presented  to  the  judge  and  that 
the  judge  made  certain  amendments  thereto  on  his  own  mo- 
tion, and  that  the  clerk  certified  the  transcript  as  amended. 
He  asks  this  court  to  review  the  action  of  the  superior 
court  and  to  compel  that  court  to  certify  the  omitted  papers. 

The  only  thing  a  judge  is  "required  to  correct,  approve 
and  certify  under  the  new  practice  in  lieu  of  a  bill  of  excep- 
tions is  the  stenographic  notes  of  the  trial  containing  the 
proceedings  and  evidence  which  would  form  no  part  of  the 
record  unless  authenticated  as  the  statute  provides."  {Chris- 
t&nson  Lumber  Co.  v.  Seawell,  157  Cal.  406,  [108  Pac.  276].) 
But  were  the  facts  otherwise  and  the  papers  such  as  should 
be  incorporated  in  a  transcript  to  be  authenticated  by  the 
judge,  nevertheless,  in  determining  the  correctness  of  a  tran- 
script, the  court  has  jurisdiction  and  authority  to  sign  such 
transcript  as  in  his  opinion  is  correct.  The  writ  of  review 
only  lies  where  the  court  acts  without  jurisdiction  and  there 
is  no  other  speedy  and  adequate  remedy.  The  court  in  sign- 
ing a  transcript,  which  by  the  statutes  is  to  be  authenticated 
by  it,  does  not  exceed  its  jurisdiction  if  it  omits  matters 
therefrom,  and  the  writ  of  review  would  not  lie  on  account 
of  such  omission. 

Writ  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  conrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  March  18,  1912, 
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[Crim.  No.  tatk    %eood  Appellate  DistTiet-^aniuy  19,  1911.] 

In  the  Matter  of  the  Application  of  MILTON  NORTHERN, 

for  a  Writ  of  Habeas  Corpus. 

Contempt  Out  of  Vikw  op  Coubt — ^Bifusal  to  Pat  Auvont  Am 
Counsel  Fees  Obdebe]>— Facts  Showing  Jueisdiction  Bequieed. — 
The  contempt  for  refusal  to  pay  temporary  alimony  and  counsel 
fees  ordered  by  the  court  is  one  not  committed  in  the  immediate 
▼iew  and  presence  of  the  court,  and  the  facts  essential  to  show  the 
jurisdiction  of  the  court  to  proceed  therewith  must  be  embodied 
in  an  affidavit  stating  the  facts  constituting  the  contempt,  presented 
to  the  court  or  Judge,  in  the  absence  of  any  other  showing  pro- 
vided for  in  section  1211  of  the  Code  of  dvil  Procedure. 

Id. — Proceedings  in  Contempt — Jurisdiction  Limited — Jueisdioiional 
Facts  in  Becobd. — In  proceedings  in  contempt,  the  jurisdiction  of 
the  superior  court  is  limited,  and  jurisdictional  facts  must  be  mads 
to  appear  in  the  judgment  and  order  of  commitment  for  eontempl 

Id. — Void  Commitment  to  County  Jail— Habeas  Coefus. — In  the  ab- 
sence of  any  affidavit  stating  the  facts  showing  the  contempt,  and 
there  being  nothing  in  the  record  to  show  the  jurisdiction  of  the 
court  to  commit  the  defendant  to  the  county  jail  for  contempt, 
the  order  so  made  by  the  court  was  without  jurisdiction,  and  he  is 
entitled  as  petitioner  to  be  discharged  upon  writ  of  habeas  corpus. 

APPLICATION  for  discharge  npon  writ  of  kaheoi  corpui. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lewis  Cniickshank,  for  Petitioner. 

D.  E.  Bowman,  for  Respondentt 

THE  COURT.— Petitioner  is  shown  by  the  return  to  lie  held 
nnd«r  a  commitment  specifying  that  a  certain  action  came  on 
regularly  for  hearing  on  an  order  to  show  cause  in  re  con- 
tempt, and  testimony  having  been  heard  on  the  part  of  both 
the  plaintiff  and  the  defendant,  and  it  appearing  to  the  satis- 
f.  ;tion  of  the  court  that  the  defendant  Northern  had*  been 
guilty  of  contempt  by  reason  of  his  refusal  to  obey  the  order 
of  the  court  to  pay  temporary  alimony  and  attorney's  fees, 
which  said  order  was  made  on  October  16,  1911,  and  it  fur- 
ther appearing  to  the  court  that  said  defendant  Northern  had 
ability  to  pay  the  saoney  it  was,  therefore,  ordered^  adjudged 
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and  decreed  that  he  be  committed  to  the  connty  jail  until  he 
shonld  pay  to  the  plaintiff  Mildred  Northern  the  sum  of  $40. 
The  contempt  for  a  refusal  to  pay  pursuant  to  an  order  is 
one  not  committed  in  the  immediate  view  and  presence  of  the 
court,  and  under  section  1211  of  the  Code  of  Civil  Procedure, 
an  affidavit  presented  to  the  court  or  judge  of  the  facts  consti- 
tuting the  contempt,  or  a  statement  of  the  facts  by  the  ref- 
erees, arbitrators,  or  other  judicial  officers,  is  essential  as  giving 
the  court  jurisdiction  to  hear  and  determine  the  proceedings 
in  contempt.  Assuming  that  the  case  of  Northern  v.  Northern 
was  one  in  which  a  judgment  for  alimony  could  be  rendered, 
which  fact  does  not  affirmatively  appear,  and  that  the  court 
made  an  order  requiring  him  to  pay  the  sum  of  $40,  which 
fact  also  does  not  affirmatively  appear,  and  that  said  Northern 
had  ability  to  pay  the  same,  nevertheless  the  court  was  with- 
out jurisdiction  to  punish  for  contempt,  in  the  absence  of  an 
affidavit  as  provided  by  the  section  of  the  code  above  cited: 
In  proceedings  in  contempt  the  jurisdiction  of  the  superior 
court  is  limited,  and  jurisdictional  facts  must  be  made  to  ap- 
pear in  the  judgment  and  the  order  of  commitment.  Consid- 
ering the  record,  then,  as  presented  in  this  case,  the  order 
made  by  the  court  was  without  jurisdiction,  and  the  petitioner 
u  entitled  to  his  discharge,  and  it  is  so  ordered. 


[Civ.  No.  880.    First  AppeUate  Di8trict.-^a]inar7  22,  1012.] 

GUY  HINTON,  Petitioner,  Appellant,  v.  GEORGE  H. 
BAHRS,  CHARLES  M.  LEAVY,  and  PRANK  C.  Mao- 
DONALD,  Civil  Service  Commissioners  of  the  City  and 
Counly  of  San  Francisco,  Respondents. 

Ban  Francisco  Chabtkr — CLAssincATioM  of  Clerical  Sebyicx — Duties 
OF  Office — Impkopeb  Basis  of  Salaries — Bescission — Mandamus. 
The  eharter  of  the  eity  and  countT*  of  8an  Francisco  requires  the' 
elerieal  aerriee  thereof  to  be  based  upon  the  duties  to  be  per- 
formed by  the  clerks  as  classified  bj  departments,  and  a  classift-, 
eation  bj  salaries  is  unauthorized  by  the  charter.  Where  the 
municipal  civU  service  commission  had  made  an  improper  classifica- 
tion of  the  clerical  servico,  bj  salaries,  they  were  justified  in 
ffjifindiiig  the  same  and  restoring  a  former  classification  ai  author- 
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iced  hj  the  eharter;  mnd  a  writ  of  mandate  wiH  not  lie  to  eompel 
the  commiBsioners  to  restore  the  lilt  of  eligiblee  haaed  npon  an 
examination  held  under  the  elaeeifieation  hj  lalariee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ouy  Hinton,  Appellant,  in  propria  persona. 

Tercj  y.  Long,  City  Attorney,  and  John  F.  English,  Assist- 
ant Cily  Attorney,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  respondents  entered  upon  an  order  sustaining  a  gen- 
eral demurrer  to  the  second  amended  petition  for  a  writ  of 
mandate. 

The  petition  alleges:  ''That  on  June  9,  1908,  the  said  com- 
mission created  'Class  XXII.  Clerks  (Class  b)'  within  'Di- 
vision A. — Clerical  service,'  of  the  classification  of  the  civil 
service  of  said  city  and  county.  That  subsequently,  on  March 
30,  1909,  said  commission  changed  the  designation  of  said 
class  to  'Class  lY— Clerks  (Class  b).'  On  said  March  30  said 
commission  for  the  first  time  defined  said  class  as  follows: 
'Resolved,  that  all  permanent  positions  as  timekeepers,  store- 
keepers, tabulators,  filing  clerks,  and  other  positions  having 
similar  duties,  and  all  permanent  clerkships  carrying  salaries 
of  $1,440  per  annum,  or  less,  be  and  are  hereby  classified  under 
the  designation  'Clerks  (Class  B).'  And  further  'That  appli- 
cants who  qualify  in  this  examination  be  eligible  only  for 
appointment  to  permanent  positions  carrying  salaries  of  $1,440 
or  less.'  That  prior  to  said  March  30,  1909,  there  had  been 
created  by  said  civil  service  commission  certain  classes  of  ex- 
perienced clerks  in  the  classified  civil  service  of  said  city  and 
county  of  San  Francisco,  to  wit:  Experienced  clerks,  auditor's 
office;  experienced  clerks,  board  of  public  works;  experienced 
clerks,  board  of  health;  and  experienced  clerks,  tax  collector's 
office.  That  on  said  March  30,  1909,  the  said  civil  service  oo^^. 
mission  did  strike  from  said  classified  civil  servios  list  said 
classes  of  experienced   clerks,   auditor's  office,   experienced 
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clerks,  board  of  public  works,  and  experienced  clerks,  board  of 
health.  And  further  said  civil  service  commission  did,  on 
said  March  30,  pass  a  resolution  to  the  effect  that  an  exam- 
ination for  applicants  for  positions  as  clerks,  class  B,  would 
be  held  on  April  24,  1909. 

^'That  said  commission  made  rules  to  carry  out  the  purposes 
of  Article  XIII  of  the  charter  of  said  city  and  county  and 
in  particular  for  examinations  to  be  held  thereunder;  that 
thereafter,  on  the  twenty-fourth  day  of  April,  1909,  it  gave 
an  examination  for  'Clerks,  Class  B'  under  the  above-men- 
tioned classification  .  .  .  ,"  resulting  in  the  making  up  of  a 
list  of  eligibles  for  this  class,  which  included  the  name  of 
the  petitioner  with  many  others,  all  of  whom  successfully 
passed  the  examination. 

Subsequently  on  March  7,  1910,  this  classification  ''Qerks 
(Class  B)"  was  abolished  by  the  commission,  the  resolution 
in  that  regard  reading:  ''Whereas,  the  classification  'Clerks 
(Class  B) '  and  'Clerks  (Class  C) '  have  been  made  to  depend 
upon  coneiderations  of  salary,  and  Whereas,  the  Charter  re- 
quires that  classifications  shall  be  based  upon  examination, 
such  examinations  to  be  practical;  therefore  be  it  resolved, 
that  the  following  classifications  of  'Division  A — Clerical  Ser- 
vice' of  the  Classification  of  the  classified  civil  service  of  San 
Francisco  be  and  hereby  are  abolished:  Class  IV.  Clerks 
(Class  B.)  .  .  .  "  And  on  the  same  day  the  commissioners 
restored  the  above-described  classes  of  experienced  clerks,  and 
added  a  new  class,  to  wit,  "Experienced  Clerks,  Department 
of  Electricity,''  and  the  class  designated  experienced  clerks, 
tax  collector's  office,  which  had  never  been  disturbed,  was  re- 
tained. 

Since  shortly  after  the  adoption  of  the  charter  there  has 
been  in  the  classified  civil  service  of  San  Francisco  a  general 
class  designated  as  division  A— -clerical  service,  from  which 
class  appointments  have  been  made  by  the  different  officers, 
under  the  civil  service  regulations  of  the  charter,  whenever 
employees  of  the  character  included  in  said  class  were  re- 
quired. Appointments  to  permanent  positions  have  always 
been  made  from  classes  known  as  experienced  clerks,  and  tem- 
porary places  have  been  filled  from  the  class  known  as  or- 
dinary  derka. 
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The  respondents  were  warranted  in  their  action  of  March 
7, 1910,  when  they  rescinded  the  resolution  of  March  30, 1909, 
abolishing  the  dasmfication  according  to  salaries  and  restoring 
the  former  classification  based  on  duties  to  be  performed. 
No  doubt  the  efSciency  of  the  difiFerent  departments  of  the 
city  and  county  government  of  San  Francisco  will  be  best 
promoted  when  applicants  for  employment  are  examined  not 
with  regard  to  their  qualifications  generally,  but  with  regard 
to  their  aptitude  to  fill  particular  positions.  The  duties  to  be 
performed  in  the  different  departments  are  quite  dissimilar. 
In  the  department  of  the  board  of  health,  for  example,  a 
clerk  should  be  informed  on  health  ordinances  and  regulations, 
with  regard  to  such  matters  as  the  abatement  of  nuisances, 
restrictions  as  to  contagious  diseases  and  regulations  as  to 
sanitation.  In  the  office  of  the  board  of  public  works,  on  the 
other  hand,  he  might  be  required  to  know  the  numerous  char* 
ter  and  ordinance  provisions  relative  to  sewers  and  street 
Work,  building  regulations  and  the  like,  while  in  the  tax  col- 
lector's  office,  or  any  other  department  of  the  municipal  gov- 
ernment, the  duties  involved  might  require  knowledge  and 
experience  of  an  entirely  different  character.  It  was  for  this 
reason,  it  is  safe  to  say,  that  the  charter  provides  that  the 
civil  service  examinations  ''shall  be  practical  in  their  char^ 
aeter,  and  shall  relate  to  the  duties  of  the  position"  (charter 
of  the  city  and  county  of  San  Francisco,  article  XIII,  sees. 
2  and  4).  Section  10  of  the  same  article  also  clearly  oou* 
templates  that  clerks  shall  be  classified  by  departments,  for 
in  providing  that  the  civil  service  commission  shall  fill  vacan- 
cies by  plromotion  it  reads  that  an  examination  therefor  ''shall 
be  competitive  among  such  members  of  the  next  lower  rank 
established  by  the  Commission  for  each  department." 

The  brief  filed  by  amicui  curiae,  like  those  filed  by  the  ap- 
pellant, is  interesting  and  instructive;  but  we  do  not  feel  that 
we  would  be  warranted  in  passing  upon  the  principal  points 
discussed  in  the  former,  they  not  being  involved  in  this  case. 

From  what  has  been  said  it  appears  plain  that  the  classifies^ 
tion  of  March  30,  1909,  as  to  salaries  was  not  in  accordance 
with  the  provisions  of  the  charter,  and  that  therefore  the 
commission  properly  abandoned  it,  and  cannot  be  compelled 
by  writ  of  mandate  to  restore  the  list  of  eligibles  based  upon 
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an  examination  held  under  said  classification  of  March  90, 
1909. 
The  judgment  appealed  from  is  affirmed. 

HaU,  J.f  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
tLe  supreme  court  on  March  25,  1912. 

Beatty,  C.  J.,  dissented  from  the  order  denying  a  rehear- 
ing in  the  supreme  court,  and  filed  the  fallowing  opinion  on 
March  25,  1912 : 

BBATTY,  C.  J. — ^I  dissent  from  the  order  denying  a  re- 
hearing of  this  cause.  The  question  presented  for  decision 
is  not  which  system  of  classification  of  eligibles  for  employ- 
micnt  in  the  clerical  service  of  San  Francisco  is  the  better,  but 
is  whether  the  resolution  of  June  9,  1908,  establishing  **  class 
B"  was  a  valid  exercise  of  the  discretion  of  the  commissioners. 
If  it  was,  the  petitioner,  upon  being  enrolled  in  that  class 
after  successfully  passing  the  prescribed  examination,  acquired 
a  vested  right,  of  which  he  could  not  be  deprived  short  of  two 
years,  to  be  recommended  in  his  turn  for  employment  in  any 
clerical  position  under  the  municipal  government  the  annual 
salary  of  which  was  not  in  excess  of  $1,440.  I  can  see  no 
reason  for  denying  the  power  of  the  commissioners  to  estab- 
lish the  class,  and  while  it  was  undoubtedly  the  right  of  their 
successors,  or  of  themselves  to  rearrange  the  classification,  they 
could  not  in  that  way  deprive  the  petitioner  and  other  eligi- 
bles of  their  right  during  the  two  year  term.  As  to  them 
the  change  could  not  take  effect  until  that  time  had  elapsed. 
(Charter,  art.  XIII,  sec.  10.)  It  is,  however,  the  misfortune 
of  petitioner  that  this  view,  even  if  it  had  prevailed,  would 
have  afforded  no  relief,  since  his  two  year  term  had  expired 
before  a  decision  here  could  have  been  reached  and  the  new 
and  equally  valid  regulation  has  now  displaced  the  resolution 
of  1908. 
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THE  PEOPLE,  Respondent,  v.  C.  HOWARD  MERRITT, 

Appellant. 

Criminal  Law — Obdeb  Dbntino  Abbest  of  Jttdoment — ^Rbtixw  upoh 
Appeal. — ^An  order  denying  a  motion  in  arrest  of  judgment  in  a 
criminal  ease  is  not  appealable,  but  it  may  be  reviewed  upon  appeal 
from  the  judgment. 

Id. — Cbims  Undeb  Act  fob  PBOTEcrnoN  of  Stockholders — Scope  of 
Title. — A  provision  for  the  punishment  as  a  erime  of  enumerated 
acts  that  may  result  in  deceiving  the  stockholders  of  a  corporation 
or  others  dealing  therewith  comes  within  the  general  scope  of  the 
title  of  "An  act  to  protect  stockholders  and  persons  dealing  with 
corporations  in  this  state.** 

Id. — Title  of  Ambndatoet  Aot — Gkbicanb  Ambndmbmt— Penal  Pro- 
visions.— ^An  amendment  to  a  valid  law  need  not  more  folly  state 
the  subject  of  the  amended  statute  than  it  is  stated  in  the  valid 
statute  amended.  The  title  of  the  act  of  March  22,  1905,  entitled, 
"An  act  to  amend  'An  act  to  protect  stockholders  and  persons  deal- 
ing with  corporations  in  this  state,'  approved  March  20,  1878," 
sufficiently  expresses  the  subject  matter  of  the  amendment  notwith- 
standing the  body  of  the  act  as  amended  is  wholly  penal  in  its 
provisions. 

Id. — Constitutionality  of  Amendatory  Act. — Though,  if  the  amenda- 
toiy  act  of  1905  would,  if  passed  as  a  new  act,  be  invalid  under 
the  present  constitution,  yet  it  is  nevertheless  valid,  since  the 
original  act  of  1878  was  valid  under  the  former  constitution,  and 
since  the  amendatory  act  recites  the  original  valid  act,  of  which 
It  is  amendatory,  and  re-enacts  the  act  as  amended  in  full.  This 
is  a  sufficient  eompliance  with  the  constitution,  both  as  to  the  title 
of  the  amendatory  act  and  as  to  the  manner  of  amending  the  origi- 
nal act. 

Id. — CoNviOTioN  OF  Gbiub  Charged — Fraudulent  Pbospeotus  of  Oil 
Company — Motion  to  Arrest  Judgment  Properly  Denied. — 
Where  the  crime  charged  under  the  amended  act  was  the  publica- 
tion by  the  defendant  as  secretary  and  manager  of  an  incor- 
porated oil  company  of  a  willfully  false  and  exaggerated  report, 
prospectus,  account  and  statement  of  the  operations,  values,  business 
and  expenditures,  and  prospects  of  said  oil  company,  with  the  intent 
to  defraud  the  public  and  persons  generally,  the  information  therefor 
is  sufficient,  and  after  a  verdict  of  guilty,  upon  sufficient  evi- 
dence, a  motion  in  arrest  of  judgment  was  properly  denied. 

Id. — Evidence — Admission  of  Entire  Prospectus — Appeal  to  Pubuo 
to  Take  Stock— Falsity — ^Fraudulent  Intent. — Where  the  pub- 
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lulled  proBpectuB  if  set  forth  in  full  in  the  information,  and  the 
intent  to  defraud  was  charged  in  accordance  with  the  statute, 
and  in  its  intent  it  was  well  calculated  to  induce  persons  who  might 
read  it  to  purchase  stock  in  the  company,  and  was  an  appeal  to  the 
public  to  purchase  stock  therein,  it  was  properly  admitted  in  evi- 
dence as  a  whole,  which,  when  taken  in  connection  with  evidence  of 
the  falsity  of  the  matters  therein  alleged  to  be  untrue,  tended  to 
show  that  the  false  portions  thereof  were  published  with  intent  to  de- 
fraud the  public,  and  persons  who  might  b«  induced  thereby  to 
invest  in  the  stock  of  the  company. 

Id. — Claim  of  Oil  Land — ^Pboop  of  Palsitt — Priob  Affidavits  as  to 
Grazing  Pukposes — Applications  feom  State. — ^Where  the  pros- 
pectus stated  that  "this  land  is  made  up  of  more  certain  indications 
of  oil  than  any  other  field  in  the  state,**  evidence  is  admissible 
as  tending  to  show  the  falsity  of  that  statement  that,  prior  to  the 
prospectus,  applications  were  made  to  purchase  lands  from  the 
state,  included  therein,  in  connection  with  which  defendant  swore 
that  the  lands  were  principally  adapted  to  grazing  purposes;  and 
the  applications  were  admissible  as  part  of  the  res  gestae  of  the 
making  of  the  affidavits,  in  order  to  show  that  the  affidavits  were 
statements  of  material  matters  made  upon  an  oath  authorized  as 
required  by  law. 

Id. — Cboss-examination  op  Defendant — Matters  not  Testified  to  in 
Chief — Error  Without  Prejudice. — ^Upon  cross-examination  of 
the  defendant  as  to  matters  not  testified  to  in  chief, — concerning 
prior  mineral  locations  which  were  fragmentary  evidence,  having 
BO  effect  on  the  case;  and  concerning  additional  development  work, 
which  could  only  be  of  service  to  the  defendant;  and  concerning 
his  signature  to  an  affidavit  of  grazing  lands  which  had  been  fully 
proved  in  the  case;  and  concerning  a  corrected  letter  admitted  on 
eroBS-examination  which  was  an  inmiaterial  substitute  for  the 
original  admitted  in  chief, — there  was  no  prejudicial  error  as  to 
any  of  such  matters. 

Id. — Effect  of  Amenduent  to  Constitution  Bequirino  Substantial 
Injury  to  Appear  from  Error. — The  recent  amendment  to  the 
constitution,  known  as  section  42  of  article  Yl  of  the  constitution, 
providing  that  no  judgment  shall  be  set  aside  or  new  trial  granted 
in  a  criminal  case  for  any  error,  ''unless  after  an  examination 
of  the  entire  cause,  including  the  evidence,  the  court  shall  be  of  the 
opinion  that  the  error  complained  of  has  resulted  in  a  miscarriage 
of  justice,"  requires  at  least  tnat  it  must  appear  to  the  court 
affirmatively  that  the  defendant  has  been  injured  in  a  subfttantial 
manner  by  the  error  complained  of. 

Id. — Injury  not  Presumed  from  Error. — ^Under  the  amendment  there 
can  be  no  presumption  of  injury  from  the  mere  fact  of  erroi^  but 
substantial  injury  aa  wfiU  as  the  error  must  be  mada  affirmat'vvjj 
to  appear. 
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Id. — Requisted  Inbtbugtion  as  to  Affzdatits  foe  Okazino  Purposes^- 

BlQHT    TO    PUBUSH    PE0RPECTU8    AB    TO    OiL — ^BEQUEST    PBOPEBLT 

Modified. — A  requested  instruetion  as  to  the  effect  of  defendant's 
affidavits  for  gnzing  pnrposea,  whieh  eoneluded  with  the  following 
sentence:  "If  the  defendant  did  in  fact  belieye  that  there  was  oil 
and  oil  formations  in  said  land,  but  there  had  been  no  mineral 
discoTery  actually  made  thereon,  he,  notwithstanding  such  belief, 
had  a  legal  right  to  make  an  affidavit  that  snch  land  was  prlneipallj 
adapted  for  grazing  purposes,  yet,  under  such  eireumstances,  he 
would  have  a  legal  right  to  subscribe,  verify  and  publish  a  pros- 
pectus containing  the  statement  that  such  lands  contained  oil  and 
formations  including  oil,"  was  properly  modified  by  striking  out 
such  sentence,  as  misleading,  in  reference  to  the  contents  of  the 
prospectus,  and  as  argumentativa  and  trenching  upon  the  province 
of  the  jury. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  AU- 
meda  County,  and  from  an  order  denying  a  new  triaL  Ev^v 
ett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

A.  L.  Frick,  and  W.  J.  Clark,  for  Appellantt 

U.  S.  Webb,  Attorney  General,  Chas.  Jones^  Deputy  Attor- 
ney Greneral,  and  Raymond  Benjamin,  Deputy  Attorney  Qen- 
eral,  for  Respondent. 

HALL,  J. — This  is  an  appeal  from  a  judgment  and  order 
denying  defendant's  motion  for  a  new  trial  Defendant  also, 
in  form,  took  an  appeal  from  the  order  of  the  court  denying 
his  motion  in  arrest  of  judgment.  Such  order  is  not  appeal- 
able (Pen.  Code,  sec.  1237),  but  may  be  reviewed  upon  the 
appeal  from  the  judgment. 

The  defendant  was  charged  with  violating  the  provisions 
of  an  act  of  the  legislature  of  this  state,  approved  March  22, 
1905,  entitled  "An  act  to  amend  an  act  entitled  'An  act  to 
protect  stockholders  and  persons  dealing  with  corporations  in 
this  state,'  approved  March  29,  1878,  and  all  acts  amendatory 
thereof,  and  to  repeal  all  acts  in  conflict  therewith," 

The  act  (of  1905)  consists  of  two  sections  as  follows: 

''Section  1.  Any  superintendent,  director,  secretary,  man- 
ager, agent  or  other  of&eer,  of  any  corporation  formed  or  exist- 
ing under  the  laws  of  this  state,  or  transacting  business  in 
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the  same,  and  any  person  pretending  or  holding  himself  out 
as  such  superintendent,  director,  aecretary,  manager  or  other 
officer,  who  shall  willfully  subscribe,  sign,  indorse,  verify,  or 
otherwise  assent  to  the  publication,  either  generally  or  pri- 
vately, to  the  stockholders  or  other  persons  dealing  with  such 
corporation,  or  its  stock,  any  untrue  or  willfully  and  fraudu- 
lently exaggerated  report,  prospectus,  account,  statement  of 
operations,  values,  business,  profits,  expenditures  or  prospects, 
or  other  paper  or  document  intended  to  produce  or  give,  or 
having  a  tendency  to  produce  or  give,  to  the  shares  of  stock 
in  such  corporation  a  greater  or  less  apparent  or  market  value 
than  they  really  possess,  or  with  the  intention  of  defrauding 
any  particular  person  or  persons,  or  the  public,  or  persons 
generally,  shall  be  deemed  guilty  of  a  felony,  and  on  convic- 
tion thereof  shall  be  punished  by  imprisonment  in  the  state 
prison  or  in  e  county  jail  not  exceeding  two  years,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both. 

'^Section  2.  All  acts  and  parts  of  acts  in  conflict  with  this 
act  are  hereby  repealed." 

It  is  claimed  that  the  statute  is  void  in  that  the  subject 
thereof  is  not  sufficiently  indicated  in  the  title  (Const.,  sec. 
24,  art.  IV)  in  that  the  body  of  the  act  is  wholly  penal  in 
its  provisions,  which  it  is  urged  are  not  germane  to  the  subject 
of  protecting  stockholders  and  persons  dealing  with  corpora- 
tions. 

If  the  statute  is  invalid  for  the  reason  assigned,  the  in- 
formation drawn  under  the  same  states  no  offense,  and  the 
court  should  have  granted  the  motion  in  arrest  of  judgment. 

We  do  not  think  that  the  statute  is  invalid  for  the  reason 
suggested  or  for  any  other. 

The  objection  miade  to  the  title  of  the  act  is  really  directed 
to  the  title  of  the  original  act  of  1878  [Stats.  1877-78,  p. 
695].  When  this  act  was  enacted  the  provision  of  our  then 
constitution  relating  to  the  title  of  acts  of  the  legislature 
was  held  to  be  directory  only.  In  other  words,  whether  or 
not  the  act  of  1878,  if  enacted  now,  would  be  invalid  because 
of  insufficiency  of  its  title  to  express  the  subject,  it  was  valid 
when  adopted,  and  remained  a  valid  law  until  amended  in 
1905.  The  title  of  the  amendatory  act  of  1905  recites  the 
title  of  the  act  of  which  it  is  amendatory,  and  re-enacts  the 
act  as  amended  in  fulL    This  is  a  sufficient  compliance  with 
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the  constitution,  both  as  to  the  title  of  the  amendatory  act 
and  as  to  the  manner  of  amending  the  original  act. 

In  People  v.  Parvin,  74  Cal.  549,  [16  Pac.  490],  the  valid- 
ity of  an  act  entitled,  "An  act  to  amend  section  3481  of  the 
Political  Code,''  was  attacked  for  the  reason  that  the  title 
of  the  act  did  not  indicate  the  subject  thereof.  It  was  there 
held  that  in  the  case  of  an  amendment  to  a  valid  law  it  was 
not  necessary  to  more  fully  state  the  subject  of  the  amenda- 
tory act  than  it  is  stated  in  the  valid  statute  amended.  The 
court  in  this  regard  said:  "If  it  be  said  that  the  title  of  the 
amendatory  act  of  April  15,  1880,  does  not  express  the  sub- 
ject, the  reply  is  that  the  constitution  does  not  require,  in 
case  of  an  amendment,  that  the  subject  shall  be  any  more 
fully  stated  than  it  is  stated  in  the  valid  statute  amended." 

This  case  upon  this  point  has  been  cited  and  approved  in 
Francais  v.  Somps,  92  Cal.  505,  [28  Pac.  592] ;  Beach  v.  Von 
Detten,  139  Cal.  462,  [73  Pac.  187] ;  People  v.  Oates,  142  Cal. 
12,  [75  Pac.  337].  It  is  decisive  of  the  point  raised  as  to  the 
validity  of  the  act  now  in  question. 

Furthermore,  we  think  that  an  act  that  provides  for  the 
punishment  as  a  crime  of  enumerated  acts  that  may  result  in 
deceiving  to  their  injury  stockholders  and  others  dealing  with 
the  corporation,  comes  within  the  general  scope  of  the  title, 
"An  act  to  protect  stockholders  and  persons  dealing  with  cor- 
porations in  this  state." 

In  this  respect  the  suflRciency  of  the  title  is  fully  supported 
by  the  case  of  Oieseke  v.  County  of  San  Joaquin,  109  Cal.  489, 
[42  Pac.  446] ;  see,  also.  Ex  parte  Kohler,  74  Cal.  38,  [15 
Pac.  436]. 

The  act  is  not  invalid  fof  any  defect  in  its  title  and  the 
court  did  not  err  in  denying  appellant's  motion  in  arrest  of 
judgment. 

We  now  come  to  the  consideration  of  alleged  errors  claimed 
to  have  been  committed  by  the  court  during  the  trial. 

The  defendant  was  charged  with  having,  on  or  about  Novem- 
ber 4,  1910,  as  secretary  and  manager  of  the  Haiwee  Pacific 
Oil  Company,  a  corporation,  with  the  intention  of  defraud- 
ing the  public  and  persons  generally,  willfully  subscribed,  in- 
dorsed, verified  and  assented  to  the  publication  of  a  certain 
untrue  and  willfully  exaggerated  report,  prospectus,  account 
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and  statement  of  the  operations,  values,  business,  profits,  ex- 
penditures and  prospects  of  said  Haiwee  Pacific  Oil  Company. 

The  prospectus  is  set  forth  in  full  in  the  information,  and, 
among  other  things,  it  contains  the  following  statements: 
''Five  years  ago  we  acquired  2,560  acres  of  land  in  Owens 
Valley,  Inyo  county,  California.  We  have  since  added  to  our 
holdings  until  we  now  own  6,080  acres  located  about  ten  miles 
south  of  Owens  Lake." 

''This  land  is  made  up  of  more  certain  indications  of  oil 
than  any  other  field  in  California,  comprising  geological  for- 
mations such  as  shale,  gypsum,  conglomerate  formations, 
chalk,  lime,  magnesia,  sulphur,  fossils  and  dark  green  oil 
sand." 

"We  struck  oil  in  well  No.  1  at  a  depth  of  1,503  feet." 

By  apt  and  appropriate  language  the  statements  above  set 
forth  are  alleged  to  be  false  and  untrue. 

No  point  is  made  that  the  verdict  is  not  supported  by  the 
evidence.  Appellant  relies  for  a  reversal  upon  alleged  errors 
committed  during  the  trial. 

The  court,  over  the  objection  of  defendant,  allowed  the 
entire  prospectus  to  be  introduced  in  evidence,  and  this  action 
of  the  court  is  claimed  by  defendant  to  be  error.  We  do  not 
think  so.  In  accordance  with  the  statute  it  was  charged  that 
the  false  prospectus  was  published  with  intent  to  defraud  the 
public  and  persons  generally.  The  prospectus  is  set  forth  in 
full  in  the  information,  and  covers  eleven  pages  of  the  record, 
and  contains  many  statements  that  are  not  alleged  to  be  false. 
But  in  its  intent  it  was  well  calculated  to  induce  persons  who 
might  read  it  to  purchase  stock  in  the  company.  In  attrac- 
tive form  it  presented  to  the  reader  the  advantages  and  large 
profits  to  be  realized  by  investors  in  the  stock  of  such  a  com- 
pany as  this  was  represented  to  be.  The  entire  prospectus 
was  an  appeal  to  the  public  to  purchase  stock  in  this  company. 
It  was  thus  clearly  evidence  which,  taken  in  connection  with 
evidence  of  the  falsity  of  the  matters  contained  therein  alleged 
to  be  untrue,  tended  to  show  that  the  false  portions  thereof 
were  published  with  intent  to  defraud  the  public  and  persona 
who  might  be  induced  thereby  to  invest  in  the  stock  of  the 
company. 

Complaint  is  made  of  the  action  of  the  court  in  permitting 
the  prosecution  to  introduce  in  evidence  certain  applications 
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made  by  two  witnesses  to  purchase  from  the  state  portions  of 
the  land  described  in  the  prospectus  as  belonging  to  said 
company,  and  in  connection  therewith  affidavits  made  by  de- 
fendant to  the  effect  that  the  lands  described  in  the  appli- 
cations were  principally  adapted  to  grazing  purposes.  These 
affidavits  were  made  by  defendant  prior  to  the  publication  of 
the  prospectus,  and  tended  to  prove  knowledge  on  the  part 
of  defendant  that  the  statement  in  the  prospectus  as  to  the 
indications  of  the  land  containing  oil  was  not  true.  It  was 
stated  in  the  prospectus  that  ''This  land  is  made  up  of 
more  certain  indications  of  oil  than  any  other  field  in  Cali- 
fornia." It  is  improbable  that  this  oould  be  true  if  the  land 
was  principally  adapted  to  grazing  purposes. 

The  rule  laid  down  in  Miller  v.  Chrisman,  140  Cal.  446,  [98 
Am.  St  Rep.  63,  73  Pac.  1083,  74  Pac.  444],  to  the  effect 
that  title  to  land  located  as  oil  land  is  not  perfected  until 
discovery  of  oil  in  paying  quantities  is  actually  made,  does 
not  affect  the  question  as  to  the  evidential  character  of  the 
affidavits  in  question.  The  statement  in  the  affidavits  that 
the  land  was  principally  adapted  to  grazing  purposes  was 
either  false  or  true.  If  true,  it  tended  to  contradict  a  vital 
statement  published  by  defendant  in  the  prospectus. 

The  affidavits  being  admissible  in  evidence,  we  think  it  fol- 
lows that  the  applications  in  support  of  which  they  were  made 
were  also  admissible.  The  applications  were  part  of  the  res 
gestae  of  the  making  of  the  affidavits.  They  gave  character  to 
the  affidavits,  and  showed  that  they  were  not  idle  and  vain 
things,  but  were  made  deliberately  in  support  of  a  claim  of 
lo<^al  right.  The  applications  showed  that  the  matters  stated 
by  defendant  in  the  affidavits  were  not  founded  upon  an  extra- 
judicial oath,  but  were  statements  of  material  matters  made 
upon  an  oath  authorized  and  required  by  law. 

It  cannot  be  doubted  that  any  statement  made  by  defend- 
ant contradictory  of  the  statement  made  by  him  in  the  pros- 
pectus would  be  admissible  as  evidence  against  him  upon  this 
charge.  If,  perchance,  such  statement  had  been  nmde  under 
outh  in  a  judicial  proceeding,  such  fact  would  likewise  be 
admissible  in  evidence.  The  same  principle  is  applicable  to 
the  affidavits  and  applications  to  purchase  land.  The  court 
therefore  did  not  err  in  admitting  the  evidence  in  question. 
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It  is  n^xt  urged  that  the  court,  over  the  objection  of  de- 
fendant, compelled  him  to  answer  questions  upon  cross-exam- 
ination concerning  matters  about  which  he  had  not  been 
examined  in  chief,  and  that  he  was  thus  compelled  to  be  a 
witness  against  himself,  in  yiolation  of  section  13  of  article  I 
of  the  constitution. 

In  this  connection  we  have  been  favored  by  very  able  argu- 
ments by  counsel  for  both  appellant  and  respondent  as  to 
the  meaning  and  effect  of  the  recently  adopted  amendment 
to  the  constitution  designated  as  section  4l^  of  article  YI, 
[Stats.  1911,  p.  1798],  and  which  is  as  follows: 

"'No  judgment  shall  be  set  aside  or  new  trial  granted  in 
any  criminal  case  on  the  ground  of  misdirection  of  the  jury, 
or  the  improper  admission  or  rejection  of  evidence,  or  for 
error  as  to  any  matter  of  pleading  or  procedure,  unless,  after 
an  examination  of  the  entire  cause,  including  the  evidence,  the 
court  shall  be  of  the  opinion  that  the  error  complained  of  has 
resulted  in  a  miscarriage  of  justice.'' 

That  amendment  certainly  requires  at  least  that  it  appear 
to  the  court  afBrmatively  that  defendant  has  been  injured  in 
a  substantial  manner  by  the  error  complained  of.  Under  the 
amendment  to  the  Constitution  in  question  no  presumption  of 
injury  can  arise  from  the  mere  fact  of  error.  Substantial 
injury  as  well  as  the  error  must  be  made  affirmatively  to  ap- 
pear.   The  amendment  certainly  goes  this  far. 

And  construing  it  as  requiring  an  affirmative  showing  both 
of  error  and  substantial  injury  resulting  therefrom,  we  do 
not  think  the  matters  complained  of  as  to  the  rulings  on  cross- 
examination  would  justify  a  reversal  of  the  judgment  or  order 
denying  the  motion  for  a  new  trial. 

It  was  stated  in  the  prospectus  that  the  Haiwee  Pacific  Oil 
Company  owned  6,080  acres  of  land  located  about  ten  miles 
south  of  Owens  Lake. 

It  was  admitted  that  the  title  to  all  this  land  remained  in 
the  United  States  government. 

In  order  to  justify  the  statement  in  the  prospectus  that 
the  company  owned  6,080  acres  of  said  land,  the  defendant 
upon  direct  examination  gave  evidence  of  the  making  of  vari- 
ous locations  under  the  mineral  land  laws  of  the  United  States. 
Some  of  these  locations  were  made  in  1907  and  some  in  1909, 
but  all  had  been  made  more  than  one  year  prior  to  the  pub- 
is Oil.  App.— • 
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lioatioB  of  the  prospectus.  Defendant  also  gave  testimony 
as  to  the  doing  of  certain  development  work,  consisting  of  the 
sinking  of  wells  1  and  2  upon  two  certain  locations.  The 
various  locators  had  conveyed  whatever  rights  they  had  ac- 
quired under  the  locations  testified  to  by  defendant  to  the 
said  company. 

Upon  cross-examination,  over  proper  objections  of  defend- 
ant, he  was  compelled  to  testify  that  in  1905  he  and  some 
associates  had  made  locations  ui>on  some  of  the  same  land 
located  in  1909.  He  had  not  been  questioned  in  chief  as  to 
any  such  locations,  and  the  questions  in  relation  thereto  were 
probably  not  proper  cross-examination.  But  the  matter  as  to 
these  prior  locations  was  pursued  no  further  than  to  show 
the  fact  that  he  had  made  such  locations.  This  was  but  a 
bit  of  isolated,  fragmentary  evidence  that  could  not  have  had 
any  effect  upon  the  case.  Unless  these  prior  locations  had 
been  followed  by  development  work  within  the  year,  all  rights 
thereunder  failed  at  the  expiration  of  the  first  year.  (Miller 
V.  Chrisman,  140  Cal.  440,  [98  Am.  St.  Rep.  63,  73  Pac.  1083. 
74  Pac.  444].)  No  evidence  of  any  such  work  was  given, 
and  the  claims  were  therefore  open  to  subsequent  location. 
(Miller  v.  Chrisman,  140  Cal.  440,  [98  Am.  St.  Rep.  63,  73 
Pac.  1083,  74  Pac.  444].)  The  evidence  as  to  the  prior  loca- 
tions was  in  no  way  discreditable  to  defendant,  and  was  as 
to  such  an  utterly  immaterial  and  harmless  matter  that  de- 
fendant could  not  have  been  injured  thereby. 

The  only  development  work  testified  to  in  chief  by  defend- 
ant was  as  to  the  sinking  of  the  two  wells.  Upon  cross-exam- 
ination he  was  asked  if  any  other  development  work  had  been 
done,  and  upon  objection  being  made  and  overruled,  he  tes- 
tified that  some  other  development  work  had  been  done  upon 
some  of  the  locations  consisting  of  the  sinking  or  digging  of 
pits  in  the  earth. 

It  is  impossible  for  us  to  see  how  defendant  could  have  been 
injured  by  this  evidence.  It  was  important  for  defendant 
to  show  the  doing  of  as  much  work  upon  the  various  claims  as 
possible.  Any  given  piece  of  work  can  protect  no  more  than 
one  claim,  which  cannot  in  any  case  exceed  160  acres.  (Miller 
V.  Chrisman,  140  Cal.  440,  [98  Am.  St.  Rep.  63,  73  Pac.  1083, 
74  Pac.  444].)  The  evidence  as  to  the  sinking  of  the  two 
wells  tended  to  show  some  justification  for  a  claim  of  owner- 
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ship  in  not  more  than  two  dainm  of  160  acres  each.  The 
evidence  brought  out  by  the  challenged  Gross-examination^  as 
to  the  doing  of  other  work,  was  favorable  to  defendant,  for 
it  showed  some  additional  effort  on  the  part  of  the  company 
to  perfect  its  claim  to  the  land.  This  was  important  in  view 
of  the  admission  that  title  to  all  the  land  was  in  the  United 
States.  It  is  urged  that  the  effect  of  the  evidence  as  to  the 
doing  of  this  additional  work  was  to  show  the  limit  of  such 
work,  which  was  wholly  inadequate  to  protect  the  claim  of 
the  company  to  any  considerable  portion  of  the  land  referred 
to  in  the  prospectus.  In  answer  to  this  it  must  be  said,  we 
think,  that  in  the  absence  of  evidence  of  this  additional  work 
it  would  have  been  inevitably  assumed  from  the  evidence  then 
before  the  court  that  the  only  work  done  in  protection  of  the 
various  locations  was  that  relating  to  the  sinking  of  the  two 
wells. 

It  is  clear,  we  think,  that  defendant  could  not  have  been 
injured  by  the  evidence  which  he  gave  over  objection  as  to 
the  additional  work. 

Over  the  objection  of  defendant  he  was  compelled  to  testify 
that  he  made  a  certain  affidavit,  about  which  he  had  not  been 
examined  in  chief.  But  this  affidavit  had  already  been  in- 
troduced in  evidence,  and  it  had  been  shown  beyond  contro- 
versy that  it  had  been  made  by  defendant.  It  was  one  of  the 
affidavits  in  which  he  made  oath  that  the  land  therein  re- 
ferred to  was  principally  adapted  to  grazing  purposes.  It  is 
impossible  to  see  what  additional  force  or  effect  could  be  given 
to  the  affidavit  by  defendant's  statement  that  he  made  it, 
which  was  a  fact  already  established  beyond  controversy.  The 
defendant  was  therefore  not  injured  by  the  ruling  of  the 
court  in  overruling  his  objection  to  the  question. 

Defendant  also  complains  of  the  action  of  the  court  in  over- 
ruling his  objection  to  the  introduction  as  part  of  his  cross- 
examination  of  a  letter  signed  by  one  Youle.  We  think  the 
introduction  of  this  letter  and  the  question  asked  in  relation 
thereto  were  proper  cross-examination. 

Defendant  had  testified  that  a  certain  letter,  written  and 
signed  by  said  Youle,  had  been  given  him  by  Youle.  It  was 
introduced  in  evidence.  Youle  had  knowledge  and  some  ex- 
perience as  to  oil  lands,  and  this  letter  was  commendatory  of 
the  oil  prospects  on  the  lands  referred  to  in  the  prospectus. 
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The  cross-examination  developed  that  immediately  after  sign- 
ing said  letter  Youle  stated  to  defendant  that  he  wished  to 
make  some  corrections  therein,  and  at  once  dictated  to  de- 
fendant such  letter  as  corrected.  Defendant  took  it  down  in 
typewriting  and  Youle  at  once  signed  it.  It  was  thus  a  part 
of  the  res  gestae  of  the  original  letter,  and  was  intended  as  a 
substitute  therefor.  Both  letters  were  commendatory  of  the 
lands  as  probably  oil-bearing,  and  were  substantially  to  the 
same  effect.  The  difference  in  their  contents  is  quite  insig- 
nificant. The  court  did  not  err  in  its  ruling  admitting  in 
evidence  the  letter  as  thus  corrected. 

This  disposes  of  all  the  points  made  as  to  the  cross-examina- 
tion of  defendant 

Complaint  is  also  made  that  the  district  attorney  was  guilty 
of  misconduct.  It  is  sufficient  upon  this  point  to  say  that 
we  have  examined  the  matters  called  to  our  attention  in  this 
connection,  but  find  nothing  that  would  justify  a  new  trial 
or  that  merits  any  detailed  discussion  of  the  point. 

Complaint  is  also  made  that  the  court  refused  to  give  an 
instruction  requested  by  defendant  as  to  the  presumption  of 
innocence  that  attends  a  person  on  trial  for  crime.  We  think, 
however,  the  subject  was  sufficiently  covered  in  instructions 
that  were  given  by  the  court. 

The  defendant  requested  an  instruction  as  to  the  purpose 
for  which  certain  affidavits  in  evidence,  and  made  by  defend- 
ant, might  be  considered.  These  affidavits  contained  the  state- 
ment  that  the  lands  referred  to  therein  were  principally 
adapted  for  grazing  purposes.  The  court  gave  the  instruction 
as  requested,  save  that  it  struck  out  the  concluding  sentence 
thereof,  which  was  as  follows:  ''If  the  defendant  did  in  fact 
believe  that  there  was  oil  and  oil  formations  in  said  land, 
but  there  had  been  no  mineral  discovery  actually  made 
thereon,  he,  notwithstanding  such  belief,  had  a  legal  right  to 
make  an  affidavit  that  such  land  was  principally  adapted  to 
grazing  purposes,  yet  under  such  circumstances  he  would  have 
a  legal  right  to  subscribe,  verify  and  publish  a  prospectus 
containing  the  statement  that  such  lands  contained  oil  and 
formations  indicating  oil." 

We  do  not  think  that  the  court  erred  in  striking  out  the 
above  sentence.  This  instruction  makes  the  right  to  make 
the  statement  of  fact  as  to  the  purpose  for  which  the  land 
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was  principally  adapted  depend  upon  whether  or  not  any 
mineral  discovery  had  been  actually  made  thereon.  The  right 
to  make  the  particular  statement  depended  upon  whether  or 
not  it  was  true  or  defendant  in  good  faith  believed  it  to  be 
true.  The  concluding  portion  of  the  sentence  is  misleading 
and  confusing,  as  indicating  that  the  prosecution  was  in  part 
at  least  founded  upon  a  statement  in  the  prospectus  simply 
to  the  effect  that  the  lands  contained  oil  and  formations  indi- 
cating oil.  The  statement  complained  of  went  much  further 
than  this.  It  was  that  ''this  land  is  made  up  of  more  certain 
indications  of  oil  than  any  other  field  in  California."  The 
portion  of  the  requested  instroction  stricken  out  was  argu- 
mentative,  and  trenched  upon  the  right  of  the  jury  to  de- 
termine all  questions  of  fact. 

The  court  did  not  err  in  refusing  the  rejected  portion  of 
the  instruction. 

We  have  considered  and  disposed  of  all  points  urged  for  a 
reversal. 

The  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Lennon,  P.  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  22,  1912,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— The  petition  for  rehearing  is  denied. 

We  do  not  think  the  case,  as  stated  in  the  opinion  of  the 
district  court  of  appeal,  required  any  discussion  or  statement 
of  the  effect  of  the  recently  adopted  section  4^  of  article 
VI  of  the  constitution.  The  errors  complained  of,  as  stated 
by  that  court  in  its  opinion,  were  not  of  a  character  to  work 
substantial  injury,  and  they  would  not  have  required  a  re- 
versal under  section  1258  of  the  Penal  Code  nor  under  the 
rules  of  this  court  established  long  prior  to  the  adoption  of 
said  section  of  the  constitution.  We  express  no  opinion  as  to 
that  part  of  the  opinion  referring  to  said  amendment 
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[Crim.  Noi.  in,  172.    Third  Appellate  Dietriet-^aiiiiajy  22,  1912.] 

THE  PEOPLE,  Respondent,  v.  CELESTINO  MARIO,  Ap- 
pellant  — No.  171.  THE  PEOPLE,  Respondent,  v. 
GUISEPPE  MARIO,  Appellant— No.  172. 

Criminal  Law — Appeal — ^Failure  or  Appellant  to  File  BEnsr— Dis- 
missal— Where  the  appellant  in  a  criminal  case  fails  to  file  a 
brief  or  anj  points  and  authorities  as  required  bj  rule  4  of  the 
supreme  oourt,  thi  appeal  must  be  dismissed  under  rule  6  of  that 
court. 

Id.— Reason  tor  Bulb  as  to  Dismissal. — The  reason  of  the  rule  re- 
quiring a  dismissal  in  such  case  is  that  the  appeal  presupposes  « 
debatable  ground  therefor,  and  it  is  the  duty  of  the  appellant  to 
point  out  the  specific  points  upon  which  he  seeks  to  support  his 
appeal;  and  it  is  not  contemplated  that  the  reviewing  court,  unaided 
hj  the  appellant,  shcdl  make  an  independent  investigation  to  as- 
certain whether  he  has  been  legally  convicted. 

Id. — Robbery — Support  o»  Verdicts — Correct  Charge. — Though  not 
required  to  examine  the  record,  it  is  held  from  a  careful  inspection 
thereof  that  the  verdict  of  conviction  for  robbery  against  each 
of  the  appellants  is  sustained  by  the  evidence,  and  that  the  instme- 
tions  in  both  oases  fully,  fairly,  clearly  and  correctly  covered  every 
phase  of  each  case,  as  disclosed  by  the  charge  and  the  evidence. 

APPEALS  from  judgments  of  the  Superior  CSourt  of 
Plumas  County  upon  separate  trials.    J.  0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Eellogg,  and  J.  D.  McLaughlin,  for  Appellants. 

IT.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  Dep- 
uty Attorney  General,  for  Respondent 

HART,  J. — The  defendants  above  named  were  jointly 
charged,  by  information,  filed  by  the  district  attorney  of 
Plumas  county,  with  the  crime  of  robbery.  They  were  given 
separate  trials,  and  each  was  convicted  of  the  crime  charged 
in  the  information. 

Each  of  the  defendants  appeals  from  the  judgment  under 
the  method  prescribed  by  section  1247  of  the  Penal  Code, 
and,  as  one  of  the  grounds  of  the  appeal  in  each  cause  is 
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the  alleged  insufSeieiicy  of  the  evidence  to  justify  the  verdict, 
the  court  below  ordered,  upon  the  application  of  the  defend- 
ants, all  the  testimony  in  each  case  to  be  transcribed  by  the 
phonographic  reporter,  and  said  testimony,  therefore,  consti- 
tutes a  part  of  the  record  on  appeal  in  each  case. 

But  counsel  for  the  appellants  have  not  filed  a  brief  or  points 
and  authorities  in  either  case.  The  transcript  in  each  case  was 
filed  in  this  court  on  October  28, 1911.  Rule  IV  [160  Cal.  xliii, 
119  Pac.  x]  of  the  supreme  court  provides  that,  ''in  criminal 
cases,  the  appellant  shall  file  his  points  and  authorities  (with 
proof  of  service  of  a  copy  thereof  on  the  attorney  general) 
within  ten  days  after  the  filing  of  the  transcript,"  and  rule  V 
[160  Cal.  xlvi,  119  Pac.  x]  authorizes  a  dismissal  of  the  appeal 
where  the  points  and  authorities  are  not  so  filed.  The  reason  of 
the  last-mentioned  rule  is  that,  since  an  appeal  presupposes  at 
least  some  debatable  ground  of  complaint  against  the  judgment 
and  the  manner  of  its  procurement,  it  is  the  duty  of  the  com- 
plaining party  (the  appellant)  to  point  out  the  specific  points 
upon  which  he  seeks  to  support  his  appeal,  and  that  it  is  not 
intended  or  contemplated  that  the  reviewing  court,  unaided 
by  appellant  himself,  shall  make  an  independent  investiga- 
tion for  the  purpose  of  ascertaining  whether  he  has  been 
legally  or  illegally  convicted  of  the  offense  charged  against 
him.  As  is  said  in  People  v.  Perry,  16  Cal.  App.  771,  [117 
Pac.  1036],  where  the  appellant  likewise  failed  to  file  points 
and  authorities,  *Hhis  court  is  not  required,  in  the  absence 
of  special  assignments,  in  some  form,  of  alleged  error,  to 
search  the  record  for  the  purpose  of  determining  whether  the 
trial  in  the  court  below  was  in  all  respects  conducted  without 
prejudice  to  the  substantial  rights  of  the  accused." 

We  have,  however,  notwithstanding  the  omission  to  file 
briefs  in  these  cases,  carefully  read  the  testimony  and  exam- 
ined the  instructions  in  each  case.  The  principal  testimony 
upon  which  the  verdicts  are  founded  came  from  the  prosecut- 
ing witness.  It  involves  a  direct  statement  that  the  defend- 
ants went  to  the  room  of  the  prosecuting  witness  shortly  after 
the  latter  had  retired  for  the  night  and,  while  one  held  a 
pistol  over  him,  the  other  abstracted  the  sum  of  ninety  dol- 
lars in  gold  from  a  ^pocket  in  the  shirt  in  which  he  retired 
and  which  was  on  his  body  at  the  time  of  the  robbery.    This 
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testimony  is  sufficient  to  support  the  yerdict  returned  in  each 
of  the  cases. 

The  instructions  given  in  both  cases  fully,  fairly*  clearly 
and  correctly  covered  every  phase  of  each  case  as  disclosed 
by  the  charge  and  the  evidence. 

For  the  reasons  stated  in  the  foregoing  the  appeal  in  both 
cases  will  have  to  be  dismissed. 

It  is  therefore  ordered  that  the  appeal  in  the  case  of 
People  V.  Mario  (No.  171)  be  dismissed,  and  that  the  appeal 
in  the  case  of  People  v.  Mario  (No.  172)  be  dismissed, 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Crim.   No.   158.    Third  Appellate  Distriet.— Janaaiy  M,   1912.] 

THE  PEOPLE,  Respondent,  v.  W.  P.  BURKE,  Appellant 

Cbiminal  Law — Explosion  or  Dtnamiti  at  Dwelling — Provingi  or 
JuBY — Support  or  Verdict. — ^Where  the  defendant  waa  charged 
with  the  ofifense  of  the  ezploeion  of  dynamite  at  a  dwelling  with 
intent  to  injure  and  kill  an  inmate,  and  was  convicted  thereof,  the 
jurj  is  the  sole  judge  of  all  questions  of  fact,  and  its  finding 
based  upon  evidence  upon  anj  controverted  question  is  conclusive  on 
this  court.  It  is  held,  upon  a  statement  of  the  evidence,  that  it  is 
not  only  sufficient  to  support  the  verdict,  but  that  it  is  persuasivs, 
satisfactory  and  oonvincing  as  to  the  guilt  of  the  defendant. 

Id. — SurriciENCT  or  Indictment  tor  Explosion  or  Dtnamitk  at 
Dwelling. — An  indictment  under  section  601  of  the  Penal  Code, 
charging  that  defendant,  on  a  specified  date  and  in  a  specified 
county,  "did  willfully,  unlawfully,  feloniously  and  maliciously  de- 
posit and  explode  at,  in  and  near  a  dwelling-house,  being  a  tent- 
house  and  place  where  human  beings  did  then  and  there  and  there- 
tofore usually  inhabit,  assemble  and  frequent,  pass  and  repass, 
dynamite,  Hercules  powder,  and  other  chemical  oompounds  and 
explosives,  with  the  intent  then  and  there  to  injure  Lu  Smith,  a 
human  being,  and  that  by  means  of  said  deposit  and  exploding  of 
said  explosives,  said  Lu  Smith  was  thereby  injured  and  endan- 
gered," sufficiently  states  the  offense,  and  meets  all  of  the  require- 
ments of  the  Penal  Code,  and  a  demurrer  thereto  was  properly  otsi- 
ruled. 

Id. — ^Location  or  Tbnt-house — Identitication  or  Grime — PROTBonoir 
raoM  Further  Prosecution — Proof  or  Particulars. — Though  the 
location  of  thfl  tent-house  might  have  been  mere  definitely  stated, 
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jety  in  BO  fBT  as  locality  !■  eoneerned,  it  was  taffieient  under  the 
indictment  to  aver  that  the  offense  was  eommitted  in  the  eonntj. 
This,  in  connection  with  the  name  of  the  person  injured,  and  the 
sabstantive  averments  of  the  crime,  makes  the  identifloation  thetreof 
complete,  which  not  onlj  answers  every  purpose  of  good  pleading, 
but  would  also  protect  the  defendant  from  anj  future  prosecution 
for  the  same  offense,  at  the  time  set  forth,  at  anj  place  within  the 
jurisdiction  of  the  superior  court  of  the  county,  upon  which,  under 
a  plea  of  "once  in  jeopardy,**  defendant  may  show  the  particulars 
of  the  former  offense  to  identify  the  same  by  extraneous  evidence. 

CVIDKNCB — Goon  BXFUTATION  OV  DKTBNDANT  FOB  PEACB  AND  CHASTITT 
— ^PSOPBB    CBOSS-BXAMINATION — HlABINO     Of     CONTRABT     PARTICU- 

LAB3. — ^Witnesses  offered  to  show  the  good  reputation  of  the  de» 
f endant  for  peace  and  chastity  were  properly  asked  by  the  district 
attorney  on  cross-examination  if  they  had  not  heard  that  the>  ds* 
f endant,  as  a  physician,  had  made  a  practice  of  committing  abor* 
tions,  and  as  to  his  having  improper  intercourse  with  women,  and 
taking  undue  liberties  with  female  patients.  Such  questions  were 
properly  permitted  by  the  court,  as  affecting  the  weight  of  the 
testimony  as  to  defendant's  reputation. 

Id. — TLvut  AS  TO  Scope  or  Cross-examination  ov  Graraotee  Wit- 
nesses.— ^The  rule  is  that  on  cross-examination  of  character  wit*, 
nesses,  they  may  be  asked  as  to  specific  reports  concerning  the 
trait  of  character  involved,  if  they  have  a  tendency  to  establish 
the  bad  reputation,  although  they  may  not  be  sufficient  for  that 
purpose. 

b. — Question  Disallowed — Indictment  or  Dependant  in  Anotheb 
Ck>UNTT — Misconduct  not  Estabusbbd — Presumption  upon  Ap* 
PEAL. — The  fact  that  the  court  disallowed  a  question  asked  by  the 
district  attorney  of  a  character  witness  for  defendant  whether  he 
had  not  heard  that  the  defendant  was  indicted  in  another  county 
does  not  establish  misconduct  of  the  district  attorney  in  asking 
it,  in  the  absence  of  any  showing  that  he  asked  it  in  bad  faith. 
It  must  be  presumed  upon  appeal  that  the  district  attorney  was 
conscientiously  discharging  his  dntj  as  he  understood  it. 

Id. — ^Limiting  Number  op  Character  Witnesses — ^Discretion  not 
Abused. — ^It  is  held  that  the  court  did  not  abuse  its  discretion  in 
limiting  the  number  of  character  witnesses  to  thirteen,  when  no 
evidence  was  offered  by  the  prosecution  to  impeach  that  reputation. 
There  must  necessarily  be  a  limit  to  such  inquiries,  and  it  is  for  the 
court  to  prescribe  it  in  such  manner  that  it  is  not  likely  that  any 
additional  witnesses  would  add  weight  to  the  large  number  of  uii- 
impeached   and   uncontradicted   witnesses   introduced. 

Id. — ^Datb  of  Ilucit  Relations  Between  Prosecutrix  and  Dependant 
-— Impeachment  on  Cross-examination — Explanation    on    Bedi- 
Examination. — ^Where  the  prosecutrix  had  statfid  on  direel 
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examination  that  her  eexnal  intercourae  with  defendant  began  at 
Oakland  in  June,  1906,  and  she  was  impeached  on  cross-ezami  nation 
l^  her  evidence  before  the  grand  jnrj  that  in  April,  1906,  defend- 
ant, at  hie  sanitarium,  "did  things  that  no  physician  should  do 
with  a  patient,"  she  was  properly  allowed  on  redirect  examination 
to  answer  the  question,  "What  were  these  things  f"  by  way  of  ex- 
planation, and  to  state  facts  and  drenmstanees  tending  to  correct 
or  repel  any  wrong  impressions  or  inferences  arising  from  the  mat- 
ter drawn  out  on  cross-examination,  though  defendant's  case  may 
be  prejudiced  thereby. 

Id. — ExpBEssED  Motive  in  PROCTTaiNO  Dtnaicitb  fboii  Mine — Propek 
Evidence  —  Puob  SELr-SEsviNa  Dbclabations  —  Hearsay.  —  The 
statement  made  by  the  defendant  at  the  time  when  he  procured 
the  dynamite  from  a  mine  in  Butte  county,  which  was  subsequently 
exploded  at  the  tent  of  the  prosecutrix,  as  to  hie  then  expressed 
purpose  and  motive  in  procuring  it,  it  was  admissible,  as  calculated 
to  elucidate  and  explain  the  character  and  quality  of  the  act,  and 
so  connected  with  it  as  to  constitute  one  transaction.  But  prior 
self-serving  declarations  to  third  persons  made  several  days  before 
the  visit  to  the  mine,  which  were  no  part  of  the  rM  ffestae,  were 
properly  excluded  as  inadmissible  hearsay. 

Id.~-Inducement  to  Prosecutrix  to  Leave  State — Payment  by  Agent 
FOB  Defendant — Circumstantial  Peooi* — Question  fob  Jttby — ^Ad- 
KONiTiON. — The  court  properly  admitted  evidence  that  a  woman 
named,  who  had  no  money  of  her  own,  paid  $750  to  the  prosecu- 
trix to  leave  the  state  before  the  trial  of  the  defendant,  and  it  is 
held  that  all  of  the  circumstances  proved  warranted  the  reasonable 
inference  that  she  was  the  agent  of  the  defendant  in  inducing  such 
departure  from  the  state,  and  that  the  court  properly  submitted 
the  whole  of  the  evidence  to  the  jury,  with  the  admonition,  "Un- 
less yon  are  satisfied  from  all  the  evidence  in  the  ease  that  the  de- 
fendant did  cause  or  authorize  the  persuasion  or  disappearance  of 
such  witness,  yon  cannot  consider  it  as  a  circumstance  against  the 
defendant." 

Id. — Proper  Evidence  or  Witness  Acquainted  With  Woman. — ^The 
evidence  of  a  witness  acquainted  with  such  woman  for  several 
years,  and  who  had  opportunity  to  know  the  facts,  was  properly 
admitted  to  show  her  movements  and  financial  condition,  which  were 
material  and  relevant  matters.  In  weighing  such  testimony,  the 
court  or  jury  should  consider  the  means  of  knowledge  of  the  wit- 
ness, and  aU  facta  tending  to  illustrate  bis  credibility  and  the 
weight  of  his  testimony. 

Id. — Conspiracy — Circumstantial  Evidence — Inferbnob  op  Jury. — In 
proving  a  conspiracy,  it  need  not  be  shown  that  the  parties  actually 
came  together  and  agreed  to  enter  into  and  pursue  a  common 
design.  The  existence  of  the  assent  of  minds  which  is  involved 
in  a  conspiracy  may  be,  and  from  the  secret  of  the  erime  usually 
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most  he,  inferred  bj  the  jnrj  from  proof  of  the  facts  and  eirenm- 
■taneee  which,  taken  together,  apparently  indicate  that  thej  are 
merely  parte  of  some  complete  whole. 

Id. — iLUdT  Relations  or  Prosxcutidc  With  Othib  Psssons — 
Paekntaob  or  Child. — Where  a  child  was  shown  to  have  been  bom 
from  the  prosecutrix,  which  she  testified  was  the  result  of  her 
illicit  relations  with  defendant,  who  as  a  physician  attended  its 
birth,  the  court  properly  confined  questions  as  to  her  illicit  rela- 
tioDS  with  other  men  to  a  period  of  time  bearing  solely  upon  the 
question  of  the  parentage  of  the  child,  as  to  which  there  was 
no  contrary  evidence.  She  could  not  be  impeached  by  evidence  of 
prior  particular  wrongful  acts,  not  bearing  upon  such  parentage 
nor  questioned  in  relation  thereto. 

Id. — Claim  bt  Dbtbndant  or  PossBsaiOM  or  Qbioinal  Dtnaiatb — Rb- 
BUTTAL — EviDBNCB  or  SUBSTITUTION. — Where  the  defendant  claimed 
to  have  kept  the  original  dynamite  purchased  at  the  mine  and  to 
have  it  on  the  premises,  it  is  held  that  there  was  sufficient  proof 
in  rebuttal  that  the  dynamite  upon  the  premises  was  purchased 
since  the  explosion  of  the  other  dynamite  at  the  tent  of  the  prose* 
eutrix,  and  was  substituted  therefor,  and  that  such  substitute  was 
procured  by  an  agent  of  the  defendant  acting  in  his  behalf. 

In. — ^Pbopeb  Exhibition  or  Chhj)  in  Coubt  bt  Pbosecittbix — Pbovincb 
or  JuBT — Question  or  Sucilabitt  to  DBrENDANT. — The  prosecu- 
trix had  the  right  to  bring  her  child  with  her  into  court,  and  to 
have  it  in  her  arms  when  testifying  to  its  paternity  by  the  defend- 
ant. In  view  of  the  question  as  to  its  paternity,  it  was  proper 
to  submit  the  child  to  the  inspection  of  the  jury,  who  were  the 
judges  as  to  whether  or  not  it  resembled  the  defendant,  and  unless 
such  resemblance  existed,  its  production  in  court  would  be  in  the 
defendant's  favor. 

Id. — Evidbng£->Genxbous  Disposition  or  DErBNDANT. — The  court  did 
not  err  in  rejecting  evidence  as  to  the  generous  disposition  of  the 
defendant.  Such  incidental  and  remote  traits  of  character  are  not 
involved  in  the  proper  evidence  of  character. 

lb. — Mental  Condition  or  Prosecutrix — Inquiry  not  Restbicted. — 
It  is  held  that  the  superior  court  did  not  improperly  restrict  the 
cross-examination  of  the  prosecutrix  as  to  her  mental  condition, 
and  that  there  was  no  restriction  or  denial  of  the  defendant's  right 
to  the  broadest  inquiry  of  witnesses  as  to  her  sanity. 

Id. — Evidence  or  Other  OrrENSES — Connection  With  OrrENSE 
Chaboed. — ^Whenever  there  is  a  clear  and  logical  connection  between 
two  or  more  offenses  and  the  offense  charged,  either  as  bearing  upon 
the  motive  for  that  offense  or  as  indicating  the  guilt  of  the  de- 
fendant in  committing  the  same,  the  evidence  of  such  other  offenses 
Is  admisaible  against  the  defendant. 
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elaniiiiation  that  her  sexual  intereourae  with  defendaiit  begmn  at 
Oakland  ia  Jiiae,  1906,  and  ahe  was  impeaebed  on  eroaa-ezami nation 
l^  her  erideaea  before  the  grand  jury  that  in  April,  1906,  defend- 
ant, at  hia  lanitarium,  "did  things  that  ao  physician  should  do 
with  a  patient,"  she  was  properly  allowed  oa  redireet  examination 
to  answer  the  question,  "What  were  these  things!"  by  way  of  ex- 
planation, and  to  state  faeta  and  eirenmatances  tending  to  eorreet 
or  repel  any  wrong  impressiona  or  inferences  arising  from  the  mat- 
ter drawn  out  on  cross-examination,  thoii|^  defendant's  eaae  may 
be  prejudiced  thereby. 

Id. — ExpaassED  Motivx  in  PaocraiNO  Dtmaicitb  raoii  Mini — Paopxa 
Evidence  —  Paioa  Selt-sebvino  DxcLAEAnoNa  —  Heabsat.  —  The 
statement  made  by  the  defendant  at  the  time  when  he  procured 
the  dynamite  from  a  mine  in  Butte  county,  which  was  subsequently 
exploded  at  the  tent  of  the  prosecutrix,  aa  to  hia  then  expressed 
purpose  and  motive  in  procuring  it,  it  was  admissible,  aa  calculated 
to  elucidate  and  explain  the  character  and  quality  of  the  aet,  and 
so  connected  with  it  as  to  constitute  one  transaction.  But  prior 
self-serving  declarations  to  third  persons  made  several  days  before 
the  visit  to  the  mine,  which  were  no  part  of  the  res  gestae,  were 
properly  excluded  as   inadmissible  hearsay. 

Id. — Inducement  to  Prosecutbix  to  Leave  State — Paticbnt  bt  Agent 
FOB  Defendant — Circumstantial  Pboof — Question  fob  Jubt — ^An- 
konition. — The  court  properly  admitted  evidence  that  a  woman 
named,  who  had  no  money  of  her  own,  paid  $750  to  the  prosecu- 
trix to  leave  the  state  before  the  trial  of  the  defendant,  and  it  is 
held  that  all  of  the  circumstances  proved  warranted  the  reaaonable 
inference  that  she  was  the  agent  of  the  defendant  in  inducing  such 
departure  from  the  state,  and  that  the  court  properly  submitted 
the  whole  of  the  evidenoe  to  the  jury,  with  the  admonition,  "Un- 
less yon  are  satisfied  from  all  the  evidenoe  in  the  caae  that  the  de- 
fendant did  cause  or  authorixe  the  persuasion  or  disappearance  of 
such  witness,  yon  cannot  consider  it  as  a  cireumatanco  againat  tha 
defendant." 

Id. — Pbopbb  Evidence  of  Witness  Acquainted  With  Woman. — ^The 
evidence  of  a  witnees  acquainted  with  such  woman  for  aeveral 
years,  and  who  had  opportunity  to  know  the  faeta,  was  properly 
admitted  to  show  her  movements  and  financial  condition,  which  were 
material  and  relevant  matters.  In  weighing  such  teatimony,  the 
court  or  jury  should  consider  the  means  of  knowledge  of  the  wit- 
ness, and  aU  facta  tending  to  illustrate  hia  eredibility  and  the 
weight  of  his  testimony. 

Id. — Consfibaot— Ciecumstantial  Evidence — Infebbngb  of  Jubt. — In 
proving  a  conspiracy,  it  need  not  be  shown  that  the  parties  actually 
came  together  and  agreed  to  enter  into  and  pursue  a  eonunon 
design.  The  existence  of  the  assent  of  minds  which  is  involved 
in  a  conspiracy  may  be,  and  from  tha  secrecy  of  the  crime  usually 
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must  he,  inferred  bj  the  jurj  from  proof  of  the  facts  and  eirenm- 
■taneee  whieh,  taken  together,  apparently  indicate  that  thej  are 
merelj  parte  of  tome  complete  whole. 

Id. — Iluoit  Relations  of  PsosscurnDC  With  Othbb  Pebsons — 
Pabbntage  or  Child. — Where  a  child  was  shown  to  have  been  bom 
from  the  prosecutrix,  which  she  testified  was  the  result  of  her 
illicit  relations  with  defendant,  who  as  a  physician  attended  its 
birth,  the  court  properly  confined  questions  as  to  her  illicit  rela- 
tions with  other  men  to  a  period  of  time  bearing  solely  upon  the 
question  of  the  parentage  of  the  child,  as  to  which  there  was 
no  contrary  eyidence.  She  conld  not  be  impeached  by  evidence  of 
prior  particular  wrongful  acts,  not  bearing  upon  such  parentage 
nor  questioned  in  relation  thereto. 

Id. — Claim  bt  Dbtendant  or  Possbssiom  or  Obioinal  Dtnamite->Rb- 
BUTTAL — EviDENCB  or  SUBSTITUTION. — Where  the  defendant  claimed 
to  have  kept  the  original  dynamite  purchased  at  the  mine  and  to 
have  it  on  the  premises,  it  is  held  that  there  was  sufficient  proof 
in  rebuttal  that  the  dynamite  upon  the  premises  was  purchased 
since  the  explosion  of  the  other  dynamite  at  the  tent  of  the  prose- 
cutrix, and  was  substituted  therefor,  and  that  such  substitute  was 
procured  by  an  agent  of  the  defendant  acting  in  his  behalf. 

IB. — ^Pbopxe  Exhibition  or  Chu^d  in  Coubt  by  Pbosxcutbix — Pbovincb 
or  JuBT — Question  or  Similaiutt  to  DErENDANT. — The  prosecu- 
trix had  the  right  to  bring  her  child  with  her  into  court,  and  to 
have  it  in  her  arms  when  testifying  to  its  paternity  by  the  defend- 
ant. In  view  of  the  question  as  to  its  paternity,  it  was  proper 
to  submit  the  child  to  the  inspection  of  the  jury,  who  were  the 
judges  as  to  whether  or  not  it  resembled  the  defendant,  and  unless 
such  resemblance  existed,  its  production  in  court  would  be  in  the 
defendant's  favor. 

Ed. — EviDBNGE — Genebous  Disposition  or  DErBNDANT. — The  court  did 
not  err  in  rejecting  evidence  as  to  the  generous  disposition  of  the 
defendant.  Such  incidental  and  remote  traits  of  character  are  not 
involved  in  the  proper  evidence  of  character. 

Ib. — Mental  Condition  or  Pbosecutrix — Inquibt  not  Bestbictei). — 
It  is  held  that  the  superior  court  did  not  Improperly  restrict  the 
cross-examination  of  the  prosecutrix  as  to  her  mental  condition, 
and  that  there  was  no  restriction  or  denial  of  the  defendant's  right 
to  the  broadest  inquiry  of  witnesses  as  to  her  sanity. 

Id.— Evidence  or  Othxb  OrFENSES — Connection  With  OrrENSE 
Chabged. — ^Whenever  there  is  a  clear  and  logical  connection  between 
two  or  more  offenses  and  the  offense  charged,  either  as  bearing  upon 
the  motive  for  that  offense  or  as  indicating  the  guilt  of  the  de- 
fendant in  committing  the  same,  the  evidence  of  such  other  offenses 
Is  admissible  against  the  defendant. 
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lA. — O1VIN8B8  Indioatiko  MonvB. — Sridenee  of  the  ilUcit  relatioiis  bo- 
tween  tlM  defendant  and  the  proeecntiiz  and  the  parentage  of  the 
ehild  were  elearlj  admiesible  ae  bearing  upon  the  motive  of  the 
defendant  to  eommit  the  effenae  eharged. 

Id. —  OWWESBEM     iNDIOATINa     OONSOIOUSinBSS     OV     OUILt     OT     OfTBHSB 

Chaboed. — The  offeneei  of  subornation  of  perjury,  and  the  prepara- 
tion of  false  and  sobstitute  evidenee  to  indicate  the  eontinnoos  pos- 
session of  the  dynamite  whieh  was  exploded  at  the  tent  of  the 
prosdentriz,  and  of  inducing  the  prosecutrix  to  leate  the  state,  and 
of  defendant's  attempt  to  poison  her  after  the  eommission  of  the 
offense  eharged,  all  indicate  the  defendant's  eonseiousness  of  hia 
guilt  of  that  offense. 

IB. — ^Wbittsn  Statbksnt  or  Pbosbgutbiz  fob  TJsb  on  Cboss-ezahima- 
TiON — Ebrob  not  ArPBABiNO. — No  prejudicial  error  appears  in  the 
action  of  the  court  in  declining  te  order  the  district  attomej  to 
deliver  to  defendant's  counsel  a  written  statement  of  the  proee- 
eutrix  prepared  to  be  used  on  the  district  attorney's  cross-examina- 
tion of  the  sheriff,  when  the  sheriff  was  not  asked  concerning  it, 
and  it  does  not  appear  that  he  had  seen  it,  nor  was  it  demanded 
on  the  examination  of  the  prosecutrix,  and  where,  without  refer- 
ence to  whether  it  could  be  used  on  cross-examination  or  not,  its 
contents  do  not  appear  in  the  record  on  appeal. 

Id. — Foundation  not  Laid  fob  Impbaohment. — Where  a  document,  in 
80  far  as  it  appears  material,  could  only  be  used  on  eroes-examina- 
tion  to  impeach  the  witness,  but  no  foundation  was  laid  for  sueh 
impeachment,  he  cannot  complain  of  the  court's  action  in  that 
regard. 

Id. — ^Dkfensb  ov  Aubi— Pbopxb  Evidsncb  not  Bbstbiotbd-— Opinion — 
Deglabationb  not  Past  op  Rbs  Gestae. — ^It  is  held  that  the  court 
did  not  restrict  any  proper  evidence  offered  in  support  of  the 
defense  of  alibi  of  the  defendant  when  the  explosion  took  plae^ 
but  it  properly  sustained  an  objection  to  certain  questions  ealling 
for  the  opinion  or  conclusion  of  the  witness,  and  also  properly 
excluded  his  declarations  which  were  not  part  of  the  re$  gutme  of 
the  explosion  which  caused  the  injury,  but  were  made  at  a  different 
time  and  place,  which  could  in  no  way  be  considered  a  part  of  the 
transaction. 

Id. — EzPEBT  EvEDBNOB — ^MosT  Pbaotioal  Wat  10  Bbmovb  Books— 
Question  fob  Jubt. — ^A  witness  qualiiied  as  a  mining  engineer  was 
properly  held  not  thereby  entitled  to  state  from  his  experience  ''what 
would  be  the  most  practical  way  to  remove  those  rocks"  from  de- 
fendant's ground,  for  the  reason  that  this  was  not  the  subject  of 
expert  testimony,  but  was  a  matter  for  the  jury  to  determine  from 
evidence  explaining  the  situation  as  to  the  rocks.. 

iB. — Becbecy  of  Defendant  in  Obtaining  Dtnaicitb  fbom  Mine — 
Pbovince  of  Juby. — It  is  held  that  a  question  as  to  whether  ther^ 
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WM  "any  leereej^  ab<mt  th«  defendanff  "gtatemenU  or  moyementi 
or  hii  actiona  in  eonnoction  with  the  getting  of  the  powder,**  whieh 
was  obtained  from  the  mine^  called  for  an  infeztnee  or  eonelueiuii 
within  the  ezelnaive  pioTiaoe  ef  the  Juj, 

In. — BMquatn  not  to  Tnx  ^at  Airr  Tiifx.*'— It  la  held  that  a  qaestioB 
as  to  whether  def Midant  said  anything  at  the  mine  "at  any  time 
while  he  was  there,  asking  you  not  to  tell  about  giving  the  powder/* 
wonld  not  be  admissible.  The  qnestion  should  haye  been  limited  to 
the  time  when  defendant  procured  the  dynamite. 

Id. — Aboumbnt  of  District  Attobnkt — ^Wiox  Bangs  to  bx  AujOwkd. — 
In  the  argument  of  the  district  attorney  before  the  jury,  the  range 
of  discussion,  iUustration  and  argument  Is  properly  very  wide. 
Hatters  of  common  knowledge  and  historical  facts  may  be  referred 
to  and  interwoven  In  such  argument;  and  allusion  may  be  made 
to  the  prevalenoe  of  crime  and  the  duty  of  the  Jury.  He  may 
express  his  belief  as  to  the  guilt  of  the  defendant,  and  that  the 
facts  are  sufficient  to  convince  anyone  of  his  guilt. 

Id.—Allubion  in  Aboumsnt  to  Pxoplb  of  State — Absxngb  of  Pujo- 
DiGx — Cobbxgtion  bt  Coubt. — ^Where  the  district  attorney  alluded 
in  his  argument  to  a  law  that  is  "equal  for  the  rich  and  the  poor," 
the  proper  administration  of  which  "will  enjoy  the  confidence  and 
deserve  the  reverence  of  the  people  of  our  state,"  and  then  stated: 
"To-night  the  people  of  the  state  look  here  to  you.  They  are  not 
looking  here  to  find  out  whether  or  not  the  defendant  is  guilty. 
They  have  conceded  that  he  is.  They  are  looking  here  to  find  out 
if  a  court  of  justice  is  to  declare  him  so," — ^it  is  held  that  if  such 
remarks  be  considered  improper,  it  must  be  presumed  that  any 
injurious  effect  was  forestalled  or  removed  by  the  ruling  of  the 
court  that  "that  statement  as  to  what  the  people  or  other  persons 
think  about  it  is  to  be  disregarded  by  the  jury." 

!]>.— Pbopbb  iNBTBuonoN — Oun/p  Baso)  upon  Personal  Act,  ob  tipon 
Being  Accbssoet. — ^The  court  properly  instructed  the  jury  that 
"if  you  are  satisfied  from  the  evidence  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  that  the  crime  charged  in  the  indictment 
was  directed  by  the  defendant,  it  would  be  your  duty  to  find  him 
guilty.  So,  too,  if  you  should  be  likewise  satisfied  from  the  evi- 
dence in  the  ease  that  the  explosive  was  deposited  and  exploded  by 
some  other  person  whose  identity  is  unknown,  and  you  should  also 
be  satisfied  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  was  concerned  in  the  commission  of  such  crime  as  above 
explained,  but  that  he  did  not  directly  commit  the  act  constituting 
the  offense,  but  aided  and  abetted  in  its  commission,  or  not  being 
present,  advised  and  encouraged  its  commission,  you  should  likewise 
return  a  verdict  of  guilty." 

£>. — ^District  Attornxt  not  Rkquibsd  to  Elbot— Pbopeb  Indioticxnt 
A«  Fbinqipal— Pboof  Of  EiTBEB  Belation^— The  distrist  attorney 


78  Pboplb  v.  Burkb.  [18  Cal.  App 

ii  not  required  to  eleet  whether  he  will  prosecote  or  ask  for  a  eon* 
miction  upon  the  g^und  that  the  defendant  ia  the  principal  or  an 
aeeessorj  before  the  faet;  but  he  maj  aak  for  a  Terdiet  if  the 
eridenee  satiefieB  the  Jurj  under  either  altematfye,  if  there  it  e?i- 
denee  that  the  erime  was  actually  eonunitted.  Sinee  the  defendant 
can  be  charged  in  the  indictment  aa  principal,  whether  he  actually 
committed  the  offense  or  was  an  accessory  thereto  before  the  fact, 
he  can  be  justly  convicted  thereunder  if  the  evidence  ahowa  that 
he  acted  in  either  relation. 

Id. — Absenck  of  Ebbob  in  Instbuotions  ob  Tbnabi^  Oboumd  of  Bs- 
▼BBSAL. — It  is  held  that  there  was  no  error  in  the  instructions  of 
the  court,  and  that  there  is  no  tenable  ground  for  interfering  with 
the  verdict  of  the  jury  or  with  the  judgment  of  the  trial  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  CJounty,  and  from  an  order  denying  a  new  triaL 
Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  Leppo,  W.  F.  Cowan,  and  J.  A.  Cooper,  for  Appellant 

IT.  S.  Webb,  Attorney  Qeneral,  J.  Charles  Jones,  Deputy 
Attorney  General,  and  Clarence  F.  Lea,  District  Attorney  of 
Sonoma  County,  for  Respondent. 

BURNETT,  J. — This  case  has  many  peculiar  features,  and 
it  has  excited  wide  public  interest  on  account  of  the  nature 
of  the  charge  and  the  prominence  of  appellant.  He  is  a 
physician  of  high  standing  in  his  profession,  a  man  of  afflu- 
ence and  of  many  friends,  and,  prior  to  the  unfortunate 
occurrence  which  gave  rise  to  his  prosecution,  he  bore  an 
enviable  reputation  in  the  community,  not  only  for  the  qual- 
ities involved  in  the  accusation  but — so  it  is  claimed — for 
prominence  in  the  manifestation  of  those  traits  of  character, 
generally,  that  distinguish  the  benevolent  and  upright  citizen. 
The  case  was  prosecuted  and  defended  with  great  pertinacity 
and  rare  ability.  The  trial  lasted  for  seven  weeks  and  a 
ir.nss  of  testimony  was  taken,  which,  in  six  volumes  of  over 
five  hundt'ed  pages  each,  has  been  submitted  to  this  court. 
The  printed  arguments  filed  herein  comprise  something  like 
a  thousand  pages,  in  which  every  possible  phase,  seemingly, 
of  the  propositions  of  law  involved  in  the  record  has  been 
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forcibly  and  persuasively  presented  by  distinguished  counsel, 
who  have  certainly  spared  no  effort  to  assist  the  court  in  the 
arduous  task  of  reaching  a  just  and  legal  determination  of 
this  appeal.  It  would  be  impossible,  within  reasonable  lim- 
its, to  discuss  fully  the  various  points  made  by  appellant. 
Indeed,  it  seems  hardly  practicable  or  requisite  to  notice 
specifically  all  of  the  grounds  of  attack  upon  the  judgment 
to  which  our  attention  has  been  invited.  The  author  of  an 
opinion  should,  of  course,  keep  in  mind  the  constitutional 
provision  requiring  an  appellate  court  to  give  the  reasons  for 
its  conclusion,  and  should  have  a  due  regard  for  the  gravity 
of  the  offense  and  the  possible  bearing  of  the  opinion  as  a 
precedent  in  the  future.  He  should  also  be  not  unmindful 
of  the  valuable  assistance  of  counsel,  but,  manifestly,  he  must 
follow  his  own  judgment  as  to  the  degree  of  elaboration  to 
be  accorded  to  the  treatment  of  any  proposition  and  as  to  the 
questions  which  are  worthy  of  notice  at  all. 

In  view  of  much  of  the  argument  of  appellant,  it  seems 
appropriate,  at  the  outset,  to  declare  that,  in  our  attention 
to  the  question  of  the  guilt  of  defendant  or  of  the  sufficiency 
of  the  evidence  to  establish  any  fact  in  issue,  we  have  been 
guided  by  the  familiar  and  oft-repeated  principle  so  forcibly 
stated  in  People  v.  Ruef,  14  Cal.  App.  583,  [114  Pac.  57], 
by  Judge  Cooper,  who  was  then  the  presiding  justice  of  the 
first  district  court  of  appeal,  as  follows:  ''In  the  discussion 
of  this  question  it  must  be  borne  in  mind  that  we  have  the 
power  only  as  a  matter  of  law  to  say  as  to  whether  or  not 
there  is  sufficient  evidence,  conceding  every  syllable  of  it  to 
be  true,  to  support  the  ultimate  finding  of  the  jury.  The 
jury  is  the  sole  judge  of  all  questions  of  fact,  and  its  finding, 
based  upon  evidence,  upon  any  controverted  question  is  con- 
clusive on  this  court.  It  has  the  right  to  believe  or  to  dis- 
believe any  witness,  and  draw  all  reasonable  inferences  from 
the  facts  proven.'*  And,  also,  in  People  v.  Durrani,  116  Cal. 
200,  [48  Pac.  79],  where  the  supreme  court,  through  Mr. 
Justice  Henshaw,  goes  so  far  as  to  say  that  where  a  witness 
has  absolutely  discredited  his  own  testimony  ''by  swearing  to 
opposite  statements  so  that  one  or  the  other  must  be  false, 
under  our  laws  his  testimony  is  not  of  necessity  to  be  re- 
jected," and  the  jury,  while  they  are  bound  to  look  upon  it 
with  suspicion,  may  accept  as  true  one  or  other  of  the  contra- 
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dictory  asseyerationa.  ''ThQa,''  aa  it  is  said,  ''npon  a  review 
of  the  evidence  by  thia  tribunal  we  may  not  examine  with 
minuteness  elaims  that  witnesses  are  discredited  or  thai  thair 
testimony  is  unworthy  of  belief,  or  lo(dc  to  see  whether  some 
other  conclusion  might  not  have  been  warranted  by  the  evi- 
dence." This  exclusive  function  of  the  jury  as  to  the  deter- 
mination of  the  facts  is  well  known,  of  course,  to  all  the 
profession,  but  it  is  surprising  that  in  so  many  instances  it 
seems  necessary  to  remind  even  leaders  of  the  bar  of  the 
existence  of  the  rule  and  of  ita  vital  importance  in  the  dd> 
termination  of  cases  on  appeal. 

Much  space  is  devoted  in  appellant's  brief  to  the  main- 
tenance of  his  contention  that  the  indictment  is  fatally  de- 
fective and  that  therefore  hia  demurrer  thereto  should  have 
been  sustained.  He  even  states  that  he  has  not  the  patience 
to  discuss  the  proposition,  and  that  it  seems  clear  to  him 
that  ''This  court  cannot,  without  setting  aside  all  rules  and 
precedents,  and  ignoring  all  learning  and  reverence  for  the 
law  of  our  ancestors,  hold  this  indictment  sufficient,  when  it 
fails  to  state  or  describe  in  any  manner  the  place  where  the 
explosion  occurred."  The  offense  is  defined  in  section  601 
of  the  Penal  Code.  Therein  is  penalized  the  use  of  explosives 
for  certain  enumerated  purposes.  The  charging  part  of  the 
indictment  here,  following  substantially  the  language  of  said 
section  describing  the  alleged  offense,  is  as  follows:  ''The  said 
W.  P.  Burke,  on  or  about  the  fifth  day  of  February,  A.  D. 
1910,  at  and  in  the  county  of  Sonoma,  State  of  California, 
did  willfully,  unlawfully,  feloniously  and  maliciously  deposit 
and  explode  at,  in  and  near  a  dwelling-house,  being  a  tent- 
house  and  place  where  human  beings  did  then  and  there 
and  theretofore  usually  inhabit,  assemble  and  frequent,  pass 
and  repass,  dynamite,  Hercules  powder  and  other  chemical 
compounds  and  explosives  with  the  intent  then  and  there  to 
feloniously  injure  Lu  Smith,  a  human  being,  and  that  by 
means  of  said  deposit  and  exploding  of  said  explosive  said 
Lu  Smith  was  thereby  injured  and  endangered."  It  cannot 
be  disputed  that  the  indictment  charges  an  offense  defined 
in  said  section  of  the  Penal  Code  and  that  said  offense  is 
shown  to  be  within  the  jurisdiction  of  the  court.  Neither 
can  there  be  any  doubt,  as  we  view  it,  that  the  indictment 
meets  the  requirement  of  sections  950,  951  and  952  of  the 
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Penal  Code.  The  act  is  identified  by  these  circumstances,  as 
pointed  out  bj  respondent:  1.  The  date  satisfies  the  demand 
of  section  955  of  the  Penal  Code;  2.  The  offense  was  com- 
mitted in  Sonoma  county;  3.  The  explosion  occurred  near  a 
dwelling-house,  being  a  tent-house;  4.  Said  tent-house  was 
occupied  by  human  beings  and  it  was  a  place  where  they 
assembled  and  passed  and  repassed;  5.  Dynamite  was  the  ex- 
plosive used;  6.  The  act  was  maliciously  done;  7.  The  intent 
of  the  defendant  was  then  and  there  to  feloniously  injure  one 
Lu  Smith ;  and  8.  By  means  of  said  explosive  said  Lu  Smith 
was  then  and  there  injured. 

The  location  of  the  tent-house  might  have  been  more  defi- 
nitely indicated,  but  it  is  clear  that  appellant  has  suffered 
no  injury  by  the  want  of  greater  particularity  in  the  aver-, 
ment.  In  this  respect  there  would  seem  to  be  no  difference 
in  principle  from  other  cases  of  personal  injury  or  of  felonious 
assault.  In  a  charge  of  assault  with  a  deadly  weapon  or  with 
.intent  to  commit  murder,  for  instance,  it  is  admitted  that 
it  is  sufficient,  so  far  as  the  locality  is  concerned,  to  aver  that 
the  offense  was  committed  in  the  county.  This,  in  connection 
with  the  name  of  the  person  sought  to  be  injured  and  the  sub- 
stantive averments  of  the  crime,  makes  the  identification  com- 
plete and  answers  every  purpose  of  a  good  pleading.  ''The 
facts  necessary  to  be  set  forth  are  provided  in  the  statute, 
and  whenever  it  is  substantially  followed,  so  as  to  put  the 
prisoner  upon  fair  notice  of  the  offense  charged  and  the  time, 
place  and  circumstances  necessary  to  constitute  the  crime,  it 
will  be  sufficient."  {People  v.  Thompson,  4  Cal.  240.)  Look- 
ing at  the  matter  in  its  practical  aspect,  it  is  manifest  that 
no  substantial  right  of  the  defendant  was  invaded  or  imperiled. 
He  knew  whether  the  offense  charged  was  committed  by  him 
in  any  part  of  Sonoma  county.  This  knowledge  would  enable 
him  to  prepare  and  present  his  defense.  And,  as  far  as  any 
future  prosecution  is  concerned,  the  indictment  would  protect 
him  in  his  answer  to  any  charge  of  the  same  offense  committed 
at  the  time  set  forth  at  any  place  within  the  jurisdiction  of 
said  superior  court.  If  there  should  be  any  doubt  as  to  this, 
his  plea  "of  once  in  jeopardy"  could  be  supported  by  ex- 
traneous evidence  to  identify  the  particular  offense  for  which 
he  has  been  tried  and  thus  he  would  be  amply  protected.  In 
the  light  of  the  trial  itself,  it  may  be  added,  it  is  made  per- 
is Oftl.  App.— • 
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f  ectly  clear  that  appellant  was  not  embarrassed  by  the  asserted 
infirmity  in  the  indictment  and  that  he  need  have  no  fear  of 
another  conviction  under  a  different  pleading  for  the  same 
offense.  The  following  authorities,  cited  by  respondent,  bear 
more  or  less  upon  the  sufficiency  of  the  indictment,  and  they 
lend  support  to  the  ruling  of  the  trial  court  upon  the  demur- 
rer :  People  V.  Avila,  43  CaL  199 ;  Ex  parte  Helbing,  66  Cal. 
215,  [5  Pac.  103] ;  People  v.  Piatt,  67  Cal.  23,  [7  Pac.  1] ; 
People  V.  Sheldon,  68  Cal.  435,  [9  Pac.  457] ;  People  v.  Ander- 
son,  80  Cal.  205,  [22  Pac.  139] ;  People  v.  Frigerio,  107  Cal. 
152,  [40  Pac.  107] ;  People  v.  Faust,  113  Cal.  172,  [45  Pac. 
261] ;  People  v.  Prather,  120  Cal.  660,  [53  Pac.  259] ;  People 
V.  Bamnovich,  16  Cal.  App.  427,  [117  Pac.  572] ;  State  v. 
Snead,  16  Lea  (Tenn.),  450,  [1  S.  W.  282] ;  State  v.  Shaw,  35 
Iowa,  575;  Spencer  v.  State,  13  Ohio,  407;  2  Bishop's  New 
Criminal  Procedure,  sec.  135. 

The  cases  cited  to  the  point  by  appellant  are  easily  distin* 
guished  from  the  one  at  bar  and  we  deem  it  unnecessary  to 
notice  all  of  them  specifically.  They  mostly  relate  to  injuries 
to  property  and  some  fact  essential  for  identification  was 
omitted.  The  two  following  citations,  however,  relate  to  per- 
sonal injuries:  In  People  v.  Perales,  141  Cal.  581,  [75  Pac 
171],  the  charge  was  of  an  assault  by  means  likely  to  produce 
great  bodily  injury.  The  supreme  court,  through  Mr.  Justice 
Lorigan,  held  that  a  more  particular  statement  of  facts  was 
necessary  to  charge  the  offense  definitely  and  certainly  since, 
under  the  statute,  the  terms  used  had  no  precise  or  technical 
meaning,  and  that  it  was  not  a  case  where  the  statute  desig- 
nates and  specifies  particular  acts  or  means  whereby  the  offense 
is  committed.  In  People  v.  Mdhoney,  145  Cal.  104,  [78  Pac. 
354],  the  indictment  was  for  the  presentation  of  a  false  and 
fraudulent  claim,  and  it  was  held,  in  accordance  with  the  well- 
established  rule  in  relation  to  fraud,  that  the  particular  acts 
and  facts  which  make  the  claim  fraudulent  should  be  averred. 
Here,  as  we  have  seen,  the  facts  constituting  the  offense  were 
alleged  substantially  in  the  language  of  the  statute,  those  facts 
need  no  definition  nor  explanation,  and  the  time  and  place 
were  sufficiently  designated. 

Appellant  has  displayed  no  lack  of  ingenuity  or  of  courage 
in  his  discussion  of  the  question  of  the  sufficiency  of  the  evi* 
dence  to  support  the  finding  of  the  jury.    The  method,  how- 
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ever,  adopted,  according  to  which  the  evidence  is  considered 
piecemeal  without  regard  to  the  cumulative  and  convincing 
effect  of  the  inculpatory  circumstances  in  the  aggregate,  is 
probably  the  only  course  that  could  be  pursued  with  any 
plausibility  or  hope  of  success  in  a  case  like  this.  We  do  not 
propose  to  argue  the  probative  value  of  the  various  circum- 
stances upon  which  the  people  relied  for  a  conviction.  We 
think  the  mere  statement  of  some  of  the  important  facts,  which 
we  must  accept  as  established  to  the  satisfaction  of  the  jury, 
carries  with  it  the  conclusion  that  the  verdict  represents  a 
rational  inference  from  the  evidence. 

For  many  years  appellant  had  been  at  the  head  of  an  in- 
stitution known  as  Burke's  Sanitarium,  located  about  five 
miles  from  Santa  Bosa,  in  Sonoma  county.  At  the  time  of 
the  offense  he  was  of  the  age  of  sixty  or  thereabout  and  one 
Lu  Smith  of  the  age  of  forty.  In  1901,  being  ill,  she  came 
to  the  sanitarium  and  she  was  g^ven  osteopathic  treatment  by 
appellant.  Subsequently  she  accepted  employment  from  him 
and  so  continued,  with  some  intermission,  till  the  spring  of 
1906.  She  then  went  away  for  a  short  time  but  returned  in 
June  and  remained  till  the  1st  of  September.  After  that  she 
resided  at  different  places  and  frequently  visited  appellant 
at  his  office  in  Oakland  or  San  Francisco.  In  the  summer  of 
1906  appellant  addressed  to  her  a  long  communication  on  the 
subject  of  the  proper  relation  of  the  sexes,  with  a  request  that 
she  read  and  return  to  him.  This  communication  was  read 
to  the  jury  on  the  request  of  the  defense.  His  opinions 
therein  advanced  seem  rather  startling  in  view  of  appellant's 
reputation  in  the  community.  He  declared  that  the  ''volun- 
tary family''  was  to  take  the  place  of  the  old-fashioned 
family;  that  while  a  '^ natural  marriage  may  not  be  legal, 
but  legal  is  not  as  high  an  authority  as  the  natural";  that  the 
''noble  woman"  is  the  one  who  has  the  courage  to  live 
"nature's  ways"  no  matter  what  the  result  and  regardless  of 
the  popular  standard  of  morals;  that  sex  is  not  enjoyed  to  the 
full  ''until  you  have  sublimized  it  to  the  fineness  of  the  rapture 
of  affinity";  that  "such  a  ceremony  is  lawless,  wordless  and 
thoughtless,"  and  that  Nature  says:  "Be  utterly  passionate 
where  there  is  affinity  and  then  it  will  be  pure."  Miss  Smith 
seems  to  have  been  duly  impressed  with  the  beauty  and  verity 
of  these  sentiments,  as  she  and  the  doctor  assumed  illicit  rela- 
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tiona  in  June,  1906,  and  their  meretricious  conduct  continued 
at  intervals  for  a  long  time  thereafter,  the  doctor  supporting 
her  in  the  meantime,  and  in  June,  1908,  while  appellant  was 
visiting  her  at  the  home  of  a  Mrs.  Macy  in  San  Francisco,  con- 
ception  took  place.  After  Miss  Smith  knew  she  was  to  be- 
come a  mother  she  told  the  defendant  and,  after  consultation, 
it  was  decided  that  she  should  go  to  the  Burke  Sanitarium. 
When  she  arrived  there  she  was  introduced  as  Mrs.  Smith  by 
appellant,  and,  according  to  his  directions  previously  given, 
she  so  signed  her  name  on  the  register.  She  had  no  money 
and  appellant  paid  for  her  maintenance  at  the  sanitarium  for 
some  time.  On  the  12th  of  March,  1909,  a  child  was  born  to 
her,  appellant  being  the  attending  physician.  About  the  1st 
of  August,  1909,  she  moved  into  the  tent-house  where  the  ex« 
plosion  occurred,  the  tent  being  located  near  some  cottages 
on  a  road  running  through  the  sanitarium  grounds.  The  first 
disturbance  between  appellant  and  Lu  Smith  occurred  some 
time  in  June,  1909,  when  she  said  to  him,  in  the  presence  of 
others:  ''You  have  time  to  see  everybody  else  except  your  own 
child."  This  was  the  first  time  she  had  publicly  accused  him 
of  being  the  father  of  the  child  and  it  become  noised  about. 
She  called  him  a  coward  and  said  he  was  afraid  to  face  the 
consequences  of  his  own  act.  On  another  occasion  she  had 
with  him  a  heated  controversy  over  his  neglect  of  the  child 
and,  in  great  anger,  he  seized  her  by  the  throat.  In  Novem- 
ber she  concluded  to  leave  the  sanitarium  but  appellant  dis- 
suaded her  from  doing  so.  On  the  seventeenth  day  of 
December  she  telephoned  to  an  attorney  in  San  Francisco  in 
reference  to  her  troubles  and  this  was  reported  to  appellant, 
who,  the  following  day,  left  for  his  mine  in  Butte  county 
and  there  obtained  four  sticks  of  dynamite.  The  mine  is 
located  about  twenty-four  miles  from  Oroville.  Appellant 
left  Oroville  on  the  morning  of  the  19th  of  December  and 
drove  to  the  mine  and  returned  that  evening.  At  the  mine 
he  asked  for  dynamite  "to  take  down  to  blow  a  rock  out  of 
the  ditch  or  grounds  around  the  sanitarium."  He  stated  he 
had  not  seen  any  dynamite  used  and  a  small  charge  was  pre- 
pared and  exploded  in  his  presence.  He  claimed  that  he  had 
''an  old  miner  down  there  around  the  sanitarium  that  knew 
how  to  use  it,  and  he  would  be  in  no  danger  with  it."  Na 
evidence  was  introduced  at  the  trial  that  there  was  any  such 
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miner  at  the  sanitarium.  There  waa  only  one  piece  of  fuse 
taken  by  appellant,  about  three  feet  long,  although  there  were 
several  rocks  that  the  defendant  claimed  he  wanted  to  remove. 
The  defendant  was  shown  at  the  mine  how  to  light  the  fuse, 
and  it  may  be  said  that  the  fuse  found  at  the  place  of  the  ex- 
plosion corresponded  in  appearance  with  that  which  appel- 
lant obtained.  He  took  the  dynamite  away  from  the  mine 
and  arrived  at  Fulton,  a  few  miles  from  Santa  Rosa,  on  the 
evening  of  December  20th,  where  he  was  met  by  Dr.  Hitt, 
of  the  sanitarium.  Appellant  carried  a  satchel  on  his  knees 
in  the  buggy  and  Dr.  Hitt  advised  him  to  set  it  down  between 
their  feet  but  he  continued  to  hold  it.  Appellant  did  not  tell 
Dr.  Hitt  or  anyone  else  that  he  had  any  dynamite.  No  other 
person  knew  anything  about  it  being  on  the  premises.  Ap- 
pellant had  it  in  his  possession  at  the  sanitarium  for  forty- 
six  days  preceding  the  explosion,  yet  no  attempt  was  made 
to  blow  the  rocks  from  the  ditch  and  they  were  still  there  at 
the  time  of  the  trial.  After  Lu  Smith,  in  the  presence  of 
others,  had  reminded  appellant  that  he  was  the  father  of  her 
ehild,  appellant  began  to  charge  her  with  insanity  and  falsely 
stated  to  different  persons  that  she  had  threatened  ''to  blow 
herself  up  and  he  feared  that  she  was  going  to  do  it"  Being 
aaked  how  he  thought  she  would  accomplish  it,  he  said:  ''It 
may  be  dynamite,  or  something  of  that  nature."  He  also 
declared  that  it  would  be  better  if  she  and  the  child  were  both 
dead.  Thursday  before  the  explosion  he  promised  to  give  the 
woman  money  in  a  few  days.  The  next  day  he  told  her  he 
had  a  check  and  he  would  have  it  cashed  when  he  would  give 
her  the  money.  He  asked  her  whether  the  baby's  crib  was 
''by  the  side  of  the  bed  or  at  the  foot"  in  the  tent.  Sometime 
before  that  he  went  to  the  front  of  the  tent,  stepped  on  to 
the  porch,  looked  in  at  the  open  door  where  he  had  a  view 
of  the  location  of  the  bed  and  baby's  crib,  and,  feeling  of  the 
canvas,  he  remarked  to  the  girl  who  was  caring  for  the  baby : 
•'This  is  a  nice  tent."  On  Saturday,  the  day  of  the  explo- 
sion,  he  again  excused  himself  for  not  furnishing  her  the 
money,  and  she  threatened  to  go  away  and  bring  suit  against 
him.  That  night,  February  5, 1910,  about  7  o'clock,  an  attor- 
ney connected  with  the  ofBlce  of  the  attorney  to  whom  she 
had  previously  telephoned  arrived  at  the  sanitarium  and  ap- 
pellant waa  informed  of  his  arrival    On  the  evening  of  the 
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explosion,  about  a  quarter  to  8,  a  Mr.  Dillard,  elerk  of  the 
sanitarium,  left  the  sanitarium  building  and  started  toward 
his  own  cottage,  which  was  westerly  from  the  Im  Smith  cot- 
tage. At  this  time  Miss  Smith  was  away  from  her  tent  and 
the  light  was  out.  Temporarily  stopping  in  the  road — ^not 
far  from  said  tent — ^he  saw  Dr.  Burke  approaching  him  from 
the  sanitarium,  walking  rapidly.  The  night  was  dark  and 
when  appellant  reached  a  point  within  ten  or  fifteen  feet  of 
the  witness  the  former  turned  and  practically  retraced  his 
steps.  No  word  was  spoken  between  them.  The  dynamite 
that  caused  the  explosion  was  attached  to  the  wall  of  the  tent 
above  the  wooden  wall  that  came  up  near  the  top  of  the  bed 
oc<;upied  by  Miss  Smith,  the  bed  being  immediately  against 
the  wall.  She  went  to  bed  about  8  o'clock.  She  had  put 
the  baby  in  its  crib  and  put  out  the  light  previous  to  that  time 
and  had  gone  to  the  bathroom  some  distance  away  to  take  a 
bath,  leaving  the  baby  alone,  asleep.  It  was  the  theory  of  the 
prosecution  that  this  was  the  time  when  Dillard  saw  appel- 
lant, and  that  the  latter  had  taken  advantage  of  the  absence 
of  Miss  Smith  to  attach  the  dynamite  to  the  outside  wall 
of  the  tent.  The  explosion  occurred  about  9:30  o'clock  and 
was  that  of  dynamite.  The  woman  was  burned  considerably 
and  her  flesh  was  torn  in  several  places,  especially  on  one 
of  her  arms.  Under  similar  conditions  as  those  existing  at  the 
tent,  the  prosecution  made  an  experiment  with  the  explosion 
of  the  same  amount  of  dynamite  as  that  secured  by  appellant 
as  aforesaid  and  obtained  similar  results  as  to  the  force  of 
the  explosion  and  the  marks  on  the  tent.  Shortly  after  the 
explosion  appellant,  standing  near  the  tent,  said:  ''I  guess 
that  girl  has  blown  herself  up,"  and  the  next  morning  he 
stated  that  it  was  too  bad  the  explosion  had  not  killed  her 
as  the  baby  would  be  better  off  without  her.  He  was  ad- 
vised that  the  explosion  should  be  investigated  by  the  authori- 
ties, and  he  declared  that  "the  matter  would  right  itself" 
and  that  he  **did  not  think  an  investigation  was  necessary." 
After  witness  Dillard  had  reported  the  explosion  to  the  au- 
thorities appellant  declared  to  him  that  he  was  too  officious 
and  that  he  had  directed  his  brother,  Alfred  Burke,  to  tele- 
phone to  the  officers  not  to  come  and  had  sent  to  them  a  letter 
to  that  effect.  The  explosion  was  reported  by  Mr.  Dillard 
to  the  sheriff  about  noon  on  the  6th  of  February,  and  Alfred 
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Burke  delivered  the  letter  about  4  o'clock  in  the  afternooa. 
In  this  letter  to  the  sheriff  appellant  stated  that  the  explo- 
sion occurred  "in  the  tent  of  a  patient  who  is  unbalanced  in 
mind"  and  that  she  ''will  probably  die  as  the  result  of  the 
explosion/'  and  ''We  do  not  know  that  she  did  it  but  think 
she  did  as  she  has  repeatedly  threatened  'to  blow  herself  up.' 
We  are  quite  able  to  cope  with  the  situation,  without  troubling 
you."  When  the  sheriff  talked  to  him  on  that  afternoon 
appellant  stated  that  he  had  not  known  of  any  explosives  being 
on  the  place.  One  week  later  two  other  peace  officers  inter- 
viewed him  at  the  sanitarium  and  he  was  asked  if  there  had 
been  any  dynamite  or  explosive  on  the  premises  and  he  re- 
plied that  he  "knew  of  no  reason  why  any  should  have  been 
used  on  the  place,  unless  at  the  time  of  building  a  water 
flume  there  several  years  ago/'  and,  on  being  further  ques- 
tioned, he  stated  positively  that  he  knew  of  "no  blasting 
powder  or  dynamite  ever  being  on  the  place."  Immediately 
after  the  explosion  one  Doctor  Dessau,  who  was  employed  by 
appellant  at  the  sanitarium,  treated  Miss  Smith.  He  did 
not  believe  she  was  going  to  die,  but  appellant  predicted  her 
death.  For  some  unexplained  reason.  Doctor  Dessau  was 
withdrawn  from  the  case  within  a  day  or  two  and  appellant 
took  charge.  He  applied  to  the  wound  on  the  arm  of  Miss 
Smith  a  preparation  contained  in  a  box  upon  which  was 
written,  in  appellant's  handwriting,  "Boracic  acid."  It  con- 
tained, however,  quite  a  percentage  of  arsenic,  and  it  was 
a  rational  inference,  from  the  surrounding  circumstances,  that 
appellant  contemplated  that  the  death  of  Miss  Smith  would  be 
the  result  of  the  continued  application  of  this  "slow  poison." 
His  plan,  however,  was  interfered  with  by  the  action  of  the 
district  attorney. 

The  foregoing  is  not  by  any  means  an  exhaustive  resumi  of 
the  case  for  the  people.  Other  circumstances  of  moment  ap- 
peared to  fortify  the  conclusion  reached  by  the  jury,  two  of 
which  will  be  noticed  in  connection  with  the  consideration  of 
the  question  as  to  the  admissibility  of  evidence.  As  to  the 
showing  made  by  the  prosecution,  it  is  sufficient  comment 
to  declare  that  seldom  is  such  a  case  of  circumstantial  evi* 
dence  made  out.  It  is  not  only  sufficient  to  support  the 
verdict,  but  it  is  persuasive,  satisfactory  and  convincing. 
Furthermore,  it  may  be  said  that  it  seems  difficult  to  under- 
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stand  how  anyone  can  read  the  cold  record,  dispassionately 
and  without  bias,  and  not  be  impressed  with  an  abiding  con- 
yiction  of  appellant's  guilty  participation  in  the  crime  charged 
against  him. 

Appellant  complains  bitterly  of  the  conduct  of  the  district 
attorney  in  his  cross-examination  of  the  character  witnesses 
for  the  defense.  Those  witnesses  testified  to  the  good  reputa- 
tion of  defendant  for  peace  and  quiet  and  also  for  chastity. 
On  cross-examination  they  were  asked  if  they  had  not  heard 
that  defendant  had  made  a  practice  of  committing  abor- 
tions, and  haying  improper  intercourse  with  women  and  of 
taking  undue  liberties  with  female  patients.  The  court  per- 
mitted these  questions  but  sustained  an  objection  to  the  ques- 
tion asked  of  one  witness  if  he  had  not  heard  of  the  defend- 
ant having  been  indicted  by  the  grand  jury  of  Lake  county. 
No  complaint  is  made  of  any  question  asked  of  the  defend- 
ant himself.  Under  the  authorities,  the  questions  allowed  by 
the  court  were  properly  permitted  as  affecting  the  weight  of 
the  testimony  in  relation  to  defendant's  reputation.  The  dis- 
trict attorney  did  not  claim  anything  as  to  the  verity  of  the 
matters  suggested  or  implied  in  his  questions.  The  rule  is 
that,  on  cross-examination  of  character  witnesses,  they  may 
be  asked  as  to  specific  reports  concerning  the  trait  of  char- 
acter involved,  if  they  have  a  tendency  to  establish  the  bad 
reputation,  although  they  may  not  be  sufficient  for  that  pur- 
pose. In  People  v.  Ah  Lee  Doon,  97  Cal.  179,  [31  Pac.  936], 
witnesses  to  the  good  disposition  of  defendant  were  permitted 
to  be  asked  if  they  had  heard  of  his  prior  conviction  of  mur- 
der and  of  his  having  drawn  his  pistol  on  different  persons. 
The  supreme  court  said:  "In  the  cross-examination  of  wit- 
nesses testifying  to  reputation  or  character,  such  questions  are 
permissible." 

In  People  v.  Moran,  144  Cal.  62,  [77  Pac  783],  on  cross- 
examination  of  a  witness  who  had  testified  to  defendant's 
good  reputation  for  peace  and  quiet,  it  was  held  proper  to 
ask  if  he  had  not  read  that  within  eighteen  months  defendant 
had  been  arrested  for  disturbing  the  peace — the  court,  through 
the  chief  justice,  stating  that  it  was  strictly  in  line  of  cross- 
examination,  and  that  "The  cases  cited  by  counsel  to  the 
proposition  that  it  was  misconduct  in  the  prosecuting  attor- 
ney to  ask  about  the  arrest  for  vagrancy  do  not  sustain  him. 
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the  one  nearest  in  point — People  y.  Crandall,  125  Cal.  134,  [57 
Pac  785] — ^being  distinctly  against  him/' 

In  People  v.  Perry,  144  CaL  750,  [78  Pao.  284],  the  ques- 
tions on  cross-examination  whether  the  witnesses  had  heard 
that  the  defendant  was  charged  with  burglary  and  convicted 
of  petit  larceny  were  held  admissible,  the  court  quoting  from 
People  y.  Gordon,  103  Cal.  574,  [37  Pac.  535],  to  the  effect  that 
the  opinion  of  the  witness  and  the  value  of  it  "  may  be  tested 
by  asking  him  whether  he  has  ever  heard  that  the  person  ip 
question  has  been  accused  of  doing  acts  wholly  inconsistent 
with  the  character  which  he  has  attributed  to  him.'*  (See, 
also,  People  v.  Weber,  149  CaL  342,  [86  Pac.  671].) 

Assuming  that  the  question  as  to  the  indictment  by  the 
grand  jury  of  Lake  county  was  improper,  it  is  sufficient  to 
say  that  this  is  not  a  case  where  the  mere  asking  of  such  a 
question  should  be  held  to  require  a  reversal  of  the  judgment 
Counsel  for  appellant  manifest  a  good  deal  of  heat  over  the 
contention  that  the  district  attorney  was  not  asking  these 
questions  in  good  faith.  But  how  would  counsel  have  the 
question  of  good  faith  determined  t  They  did  not  ask  the 
district  attorney  whether  he  was  acting  in  good  faith  or 
whether  he  had  any  ground  for  believing  that  the  witnesses 
had  heard  unfavorable  reports  concerning  the  conduct  of 
appellant.  And  if  he  had  volunteered  such  information  in  the 
presence  of  the  jury,  it  is  clear  that  it  would  have  been  pal- 
pable error.  The  fact  is  that,  under  the  circumstances,  we 
must  assume  that  he  was  conscientiously  discharging  his  duty 
as  he  understood  it,  and  we  can  see  nothing  in  his  conduct 
in  the  examination  of  witnesses  that  was  prejudicial  to  any 
substantial  right  of  appellant.  Besides,  the  answers  to  the 
questions  were  unfavorable  to  the  prosecution,  and  therefore 
appellant  suffered  no  harm.  (People  v.  Chin  Hane,  108  Cal. 
604,   [41  Pac.  697].) 

The  court  did  not  abuse  its  discretion  in  limiting  the  number 
of  character  witnesses  to  thirteen.  No  evidence  was  offered 
by  the  prosecution  to  impeach  that  reputation  and,  as  stated 
in  Bunnell  v.  Butler,  23  Conn.  68 : ' '  There  must  necessarily  be 
a  limit  to  such  inquiries,  and  it  is  for  the  court  to  prescribe 
if  {People  V.  Moan,  65  Cal.  532,  [4  Pac.  545] ;  People  v. 
Casselman,  10  Cal.  App.  241,  [101  Pac.  693].)  It  is  not  at 
all  likely  that  any  additional  witness  would  have  added  to  the 
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force  of  the  testimony  of  the  large  number  testifying,  none  of 
whom  was  impeached  or  contradicted. 

Miss  Smith  had  testified  on  direct  examination  that  she  had 
sexual  intercourse  with  appellant  for  the  first  time  at  Oak- 
land, in  June,  1906.  On  cross-examination  impeachment  was 
sought  by  showing  that,  before  the  grand  jury,  she  had  testi- 
fied that  in  April,  1906,  at  the  sanitarium,  appellant  ^'did 
things  that  no  physician  should  do  with  a  patient"  On  re- 
direct, she  was  allowed,  over  the  objection  of  appellant,  to 
answer  the  question:  "What  were  those  things?"  The  ques- 
tion was  equivalent  to  an  inquiry  for  an  explanation  of  her 
statement.  It  would  certainly  be  a  very  harsh  and  unjust 
rule  that  would  close  the  mouth  of  a  witness  under  such 
circumstances,  where  an  answer  is  capable  of  a  construction 
either  consistent  or  inconsistent  with  his  other  statements 
under  oath.  The  law,  on  the  contrary,  indulges  the  presump- 
tion that  a  witness  is  speaking  the  truth,  and  affords  him 
every  reasonable  opportunity  to  support  that  presumption  and 
to  appear  in  the  proper  light  before  the  jury.  On  redirect 
examination  it  is  proper  for  him  to  state  facts  and  circum- 
stances that  tend  to  correct  or  repel  any  wrong  impressions 
or  inferences  that  arise  from  a  matter  drawn  out  on  cross- 
examination,  notwithstanding  such  facts  and  circumstances 
may  prejudice  the  case  for  the  defendant  {People  v.  Corey, 
8  Cal.  App.  725,  [97  Pac.  907].) 

We  need  not  consider  the  contention  of  respondent  that 
"the  testimony  would  have  been  admissible  on  direct  examina- 
tion as  showing  the  relation  of  the  parties,  and  on  the  ques- 
tion of  motive  and  as  to  the  parentage  of  the  child,"  as  there 
can  be  no  doubt  that  it  was  admissible  in  view  of  the  cross- 
examination. 

It  is  claimed  that  the  court  erred  in  excluding  testimony 
as  to  the  purpose  and  motive  in  making  the  trip  to  Bills  mine. 
This  is,  of  course,  an  important  consideration,  and  relates  to 
the  time  when  the  dynamite  was  secured.  The  rule,  no  doubt, 
is  that  "When  the  act  of  a  party  may  be  given  in  evidence, 
his  declarations  made  at  the  time,  and  calculated  to  elucidate 
and  explain  the  character  and  quality  of  the  act,  and  so  con- 
nected with  it  as  to  constitute  one  transaction,  and  so  as 
to  derive  credit  from  the  act  itself  are  admissible  in  evidence 
{Lund  V.  Inhaiitants  of  Tyngsborough,  9  Cush.  (Mass.)  36). 
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•  •  .  The  existence  of  a  particular  intention  in  a  certain  per- 
son at  a  certain  time  being  a  material  fact  to  be  proved,  evi* 
dence  that  he  expressed  that  intention  at  that  time  is  as  direct 
evidence  of  the  fact  as  his  own  testimony  that  he  then  had 
that  intention  would  be."  {Mutual  Life  Ins  Co,  v.  Hillman, 
145  U.  S.  285,  [36  L.  Ed.  706,  12  Sup.  Ot.  Rep.  909] ;  Rogers 
v.  Manhattan  Life  Ins.  Co,,  138  Cal.  290,  [71  Pac.  848].)  In 
harmony  with  this  rule  the  court  allowed  the  neatest  latitude 
to  the  appellant  in  showing  what  was  said  and  done  at  the 
mine  at  the  time  he  secured  the  dynamite.  The  court  prop- 
erly excluded  evidence  as  to  conversations  between  appellant 
and  other  parties  that  occurred  days  before  the  said  visit 
to  the  mine.  These  conversations  were  no  part  of  the  res 
gestae  and  were  clearly  hearsay.  As  stated  in  Aguirre  v. 
Alexander^  58  Cal.  26,  the  verbal  declarations  of  a  party  to 
be  admissible  must  accompany  the  act,  the  nature,  object  or 
motive  of  which  is  the  subject  of  inquiry;  they  must  be 
contemporaneous  with  the  act  to  which  they  were  intended 
to  give  character.  People  v.  Huntington,  8  Cal.  App.  612, 
[97  Pac.  760),  is  a  case  directly  in  point.  Therein  it  was 
stated  by  the  court,  through  Presiding  Justice  Cooper,  that 
**The  law  would  not  permit  a  party  who  intended  to  perform 
an  act  that  was  criminal  to  make  statements  or  declarations 
a  day  or  two  before  the  act,  as  to  the  lawful  purpose  in  mind, 
and  then  introduce  siieh  declarations  to  justify  himself." 
They  are  classed  as  self-serving  declarations,  and  it  is  well 
settled  that  they  are  not  admissible.  {Barkly  v.  Copeland, 
86  Cal.  489,  [25  Pac.  1,405].) 

The  court  permitted  evidence  that  one  Marian  Derig  gave 
money  to  Lu  Smith  to  induce  her  to  depart  from  the  state 
prior  to  the  trial.  The  theory  of  the  prosecution  was  that  the 
said  Derig  was  acting  in  behalf  of  defendant.  Upon  this 
theory  alone  could  the  evidence  be  properly  received.  To  es- 
tablish the  co-operation,  the  people  relied  upon  circumstantial 
evidence.  Of  course,  it  would  be  rare  that  any  direct  evi- 
dence could  be  afforded  of  the  criminal  connection  in  such  a 
case.  These  are  the  circumstances  which  respondent  urges  as 
sufSci^nt  to  justify  or  at  least  to  render  rational  the  infer- 
ence that  Marian  Derig  was  acting  as  the  agent  of  appellant: 
She  had  been  a  friend  to  the  defendant  for  some  time,  having 
been  a  patient  at  his  institution  years  before  |  after  defendant 
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was  charged  with  this  crime  she  left  her  home  in  Los  Angeles 
and  came  to  the  sanitarium  under  a  fictitious  name  and  re- 
mained there  until  shortly  after  La  Smith  departed.  She 
went  to  the  private  residence  of  the  defendant  and  did  not 
register  as  guests  usually  do;  though  not  a  patient,  she  took 
part  of  her  meals  at  her  private  rooms,  especially  during  the 
last  of  her  stay,  when  the  negotiations  with  Lu  Smith  were 
begun;  she  and  the  defendant  conferred  in  her  private  room 
and  the  housemaid  was  told  to  come  back  later ;  she  stayed  at 
the  institution  at  his  expense.  After  Lu  Smith  wrote  the 
defendant  requesting  money  to  go  to  Japan,  Marian  Derig 
sought  Lu  Smith  in  Berkeley,  where  she  was  staying,  and, 
during  the  pendency  of  the  negotiations  for  the  departure  of 
Miss  Smith,  Marian  Derig  made  trips  to  the  sanitarium.  Lu 
Smith  had  not  seen  nor  corresponded  with  Marian  Derig  for 
four  years  prior  to  the  commission  of  the  offense;  there 
was  evidence  that  Marian  Derig  had  no  money  of  her  own; 
there  was  no  apparent  reason  why  she  should  make  a  present 
of  $750  to  Miss  Smith ;  there  was  evidence  that  Marian  Derig 
fabricated  a  letter  of  exoneration  of  appellant,  purporting 
to  have  been  written  by  Lu  Smith,  which  letter  was  offered 
by  appellant  at  the  trial  for  the  consideration  of  the  jury.  It 
is  insisted  that  it  is  a  legal  and,  in  fact,  the  only  reasonable 
inference  from  these  circumstances  that  the  act  of  Marian 
Derig  was  authorized  and  directed  by  appellant,  and  with 
this  contention  we  entirely  agree.  The  evidence  connecting 
appellant  with  the  transaction  is  more  persuasive  than  that 
imputing  participation  in  a  felonious  conspiracy  to  defendant 
in  the  case  of  People  v.  Donnelly,  14S  Cal.  394,  [77  Pac.  177], 
and  yet  in  that  case  a  conviction  of  murder  was  upheld  by  the 
supreme  court.  As  stated  in  Underbill  on  Evidence,  section 
491:  ''It  need  not  be  shown  that  the  parties  actually  came 
together  and  agreed  in  express  terms  to  enter  into  and  pursue 
a  common  design.  The  existence  of  the  assent  of  minds  which 
is  involved  in  a  conspiracy  may  be,  and  from  the  secrecy  of 
the  crime  usually  must  be,  inferred  by  the  jury  from  proof 
of  facts  and  circumstances  which,  taken  together,  apparently 
indicate  that  they  are  merely  parts  of  some  complete  whole." 
We  feel  no  doubt  that  the  court  was  justified  in  permitting 
the  jury  to  consider  the  testimony  with  the  following  ad- 
monition which  it  gave;  ''Unless  you  are  satisfied  from  all  the 
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evidence  in  the  case  that  the  defendant  did  cause  or  authorize 
the  persuasion  or  disappearance  of  such  witness,  you  cannot 
consider  it  as  a  circumstance  against  the  defendant.'* 

Other  instructive  cases  cited  by  respondent  in  this  connec- 
tion are :  Chicago  etc*  v.  ColUns,  56  HI.  212 ;  Clark  v.  State, 
28  Tex.  App.  189,  [19  Am.  St.  Eep.  817,  12  S.  W.  729] ; 
Fisher  v.  State,  73  Qa.  596 ;  Wilkerson  v.  State,  73  Ga.  799 ; 
People  V.  Pitcher,  15  Mich.  396;  McDovell  v.  Russell,  37  Pa. 
169;  State  v.  Prater,  52  W.  Va.  132,  [43  S.  E.  233] ;  Harmon 
V.  State,  5  Tex.  App.  549 ;  People  v.  Fehrenhach,  102  Cal.  396, 
[36  Pac.  678] ;  People  v.  Smith,  151  Cal.  625,  [91  Pac.  511]. 

It  is  claimed  that  it  was  error  for  the  court  to  allow  the 
prosecution  to  impeach  and  attack  the  character  of  the  said 
Marian  Derig,  who  was  not  a  witness  in  the  case.  Appellant 
has  placed  a  wrong  construction  upon  the  testimony.  The 
facts  of  which  complaint  is  made  were  developed  while  the 
witness  Pierce  was  upon  the  stand.  He  was  interrogated  as 
to  the  movements  and  financial  condition  of  said  Marian  Derig, 
which  were  material  and  relevant  matters.  His  opportunity 
to  know  the  facts  and  his  relation  to  her  were  legitimate  con- 
siderations for  the  jury.  The  substance  of  the  testimony  of 
Pierce  to  which  objection  is  made  is  stated  by  respondent  as 
follows :  That  he  had  lived  with  Marian  Derig  and  had  known 
her  for  four  years;  that  she  left  Los  Angeles  in  February  on 
the  train  for  San  Francisco,  and  that  she  returned  to  Los 
Angeles  about  the  1st  of  May,  stayed  a  short  while  and  re- 
turned to  San  Francisco;  that  he  had  not  seen  her  since,  ex- 
cept once  in  October;  that  her  maiden  name  was  Summerville; 
that  she  had  gone  by  his  name  for  about  four  years;  that 
he  had  known  of  her  having  no  employment  except  demon- 
strating for  him.  *'In  weighing  the  testimony  of  witnesses  a 
court  or  jury  should,  of  course,  take  into  consideration  evi- 
dence disclosing  their  means  of  knowledge  and  relation  to  the 
parties  and  issues."  (30  Am.  &  Eng.  Ency.  of  Law,  1069.) 
"The  law  regards  as  relevant  all  facts  which  tend  to  illus- 
trate the  credibility  of  the  witness  or  which  enable  the  jury 
to  determine  the  weight  of  his  testimony.''  (People  v.  Saun^ 
ders,  13  Cal.  App.  747,  [110  Pac.  825].)  ''The  life  and 
associations  of  a  witness,  whether  impeachable  or  the  reverse, 
are  all  relevant.''  (Underbill  on.  Criminal  Evidence,  sec. 
244.)     Of  course,  the  district  attorney  should  not  ask  a  ^'xi- 
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ness  a  question  merely  for  the  purpose  of  degn^ading^  him  or 
anyone  connected  with  the  case,  but  it  cannot  be  said  that  W6 
have  an  instance  here  of  such  misconduct 

Appellant  seems  to  think  that  it  waa  ''most  prejudicial 
error"  on  the  part  of  the  court  in  excluding  evidence  **of 
Lu  Smith's  illicit  relations  with  other  men  and  as  to  acts  of 
lewdness  on  her  part."  The  contention  is  made  upon  the 
ground  that  the  issue  was  tendered  by  respondent.  As  to  this 
appellant  is  in  error.  Besides,  unless  confined  to  the  period 
of  i)ossible  conception,  the  evidence  was  immaterial.  This  la 
not  one  of  the  methods  recognized  by  the  law  for  impeaching 
the  credit  or  character  of  a  witness.  She  was  asked  by  the 
district  attorney  whether,  during  the  months  of  May,  June, 
July  and  August  or  September,  1908,  she  had  the  company 
of  any  other  man  than  Doctor  Burke,  and  she  replied:  '^I 
did  not  or  any  other  month."  This  latter  part  of  the  answer 
was  manifestly  not  responsive  to  the  question  and  should 
have  been  stricken  out  if  a  motion  to  tiiat  effect  had  been 
made.  The  purpose  of  the  inquiry  was  clearly  to  eliminate 
the  consideration  of  other  than  the  defendant  as  the  father 
of  the  child.  On  cross-examination,  after  testifying  to  the 
first  act  of  intercourse  with  defendant,  she  was  asked:  ''Up 
to  that  time  had  you  never  maintained  any  illicit  relations 
with  any  manf "  The  district  attorney  objected  to  the  ques- 
tion and  the  court  erroneously  overruled  the  objection.  The 
error  was  in  favor  of  appellant,  but  it  did  not  preclude  the 
court  from  ruling  right  and  excluding  further  evidence  as  to 
the  morality  of  the  witness  at  a  time  long  prior  to  the  period 
already  mentioned.  The  court  stated  that  it  would  allow  the 
defendant  to  show  the  relations  of  Lu  Smith  and  any  man 
at  any  time  when  such  relation  might  have  any  bearing  upon 
the  question  of  the  parentage  of  the  child.  That  was  as  far 
as  the  court  was  required  to  go,  and  no  evidence  within  that 
limitation  was  offered  by  appellant.  ''A  witness  cannot  be 
impeached  by  evidence  of  particular  wrongful  acts,  nor  is  it 
proper  to  question  the  witness  with  reference  to  such  matters." 
{Sharon  v.  Sharon,  79  Oal.  673,  [22  Pac.  26,  131] ;  Barkly  v. 
Copeland,  86  Cal.  490,  [25  Pac.  1,  405] ;  Pyle  v.  Piercy,  122 
Cal.  386,  [55  Pac.  141] ;  Estate  of  James,  124  Cal.  657,  [57 
Pac.  57^  1008] 4  Code  Civ.  Proc,  sec  2051.) 
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In  People  v.  Benson,  6  Cal.  221,  [65  Am.  Dec.  506],  cited 
by  appellant,  evidence  of  intercourse  with  other  men  is  said 
to  be  admissible  in  that  class  of  cases,  as  tending  to  disprove 
the  allegation  of  force.  Here  the  act  was  voluntary  on  the 
part  of  each.  Of  course,  it  is  also  apparent  that  evidence 
of  the  character  sought  to  be  introduced  would  have  no 
tendency  to  decrease  the  probability  that  appellant  was  the 
father  of  the  child.  As  stated  by  respondent,  ''It  would  not 
legitimately  aid  the  defendant  to  show  that  she  was  a  prosti- 
tute instead  of  a  mistress." 

The  prosecution  offered  evidence  to  show  that,  after  the 
offense  was  committed,  an  attempt  was  made  to  substitute 
other  dynamite  for  that  which  it  is  claimed  was  exploded 
by  appellant  as  charged  in  the  indictment.  The  story  is  an 
interesting  one,  but  we  cannot  enter  fully  into  its  details. 
Appellant  testified,  in  his  own  behalf,  that  at  the  time  of 
the  explosion  when  Lu  Smith  was  injured,  he  had  in  his  pos- 
session the  dynamite  which  he  had  secured  at  the  mine  in 
December  preceding,  and  that  it  continued  to  remain  on  the 
premises.  He  also  offered  an  explanation  of  his  denial  to  the 
officers  that  he  ever  had  any  on  the  place.  He  produced 
in  court  what  he  claimed  to  be  the  original  package  of  dyna- 
mite. It  was  therefore  manifestly  proper  for  the  people,  in 
rebuttal,  to  impeach  the  genuineness  and  integrity  of  this 
dynamite.  The  only  possible  legal  objection  to  the  district 
attorney's  efforts  to  do  so  is  found  in  the  contention  that 
appellant's  connection  with  the  transaction  was  not  shown. 
In  this  respect  the  situation  is  similar  to  that  existing  in 
reference  to  Marian  Derig  as  aforesaid.  The  undertaking  to 
secure  the  additional  dynamite  originated  with  one  Golden, 
and  the  question  is  whether  he  was  the  agent  of  appellant  in 
the  premises.  As  with  Marian  Derig,  so  with  him,  we  think 
there  was  abundant  evidence  of  his  agency  to  authorize  th» 
ruling  of  the  court.  Appellant  argues  the  point  as  though 
respondent  relied  upon  the  fact  of  Golden 's  employment  as 
attorney  for  appellant  to  justify  the  inference  of  criminal 
agency,  but  we  do  not  understand  respondent  to  make  any 
such  absurd  claim.  Our  attention  is  called  to  many  facts 
and  circumstances,  which  we  deem  it  unnecessary  to  specify, 
that  can  leave  little,  if  any,  doubt  in  the  unprejudiced  mind 
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that  there  was  concert  and  collusion  between  Golden  and  the 
defendant  to  fabricate  this  evidence,  as  claimed  by  the  people. 

The  witness,  B.  F.  Greenwell,  was  called  hj  the  prosecution, 
and,  among  other  things,  he  testified  that  Golden  asked  him 
to  find  four  sticks  of  dynamite  and  that  Golden  said  he  had 
destroyed  evidence  that  was  necessary  to  keep  the  doctor  from 
the  penitentiary.  Over  the  objection  of  appellant,  the  wit- 
ness was  asked  if  he  had  not  told  certain  parties  that  Golden 
said  ''he  had  destroyed  that  dynamite,  which  was  the  only 
evidence  that  would  save  the  defendant  from  the  peniten- 
tiary." The  ruling  of  the  court  was  proper,  under  the  au- 
thorities. {People  V.  De  Witt,  68  Cal.  586,  [10  Pac.  212] ; 
People  V.  Cook,  148  Cal.  844,  [83  Pac.  43] ;  Zipperlen  v. 
Southern  Pac,  R.  Co.,  7  Cal.  App.  217,  [93  Pac.  1049].)  But 
at  any  rate,  the  ruling  was  without  prejudice,  since  the  answer 
was  favorable  to  appellant  and  no  impeaching  evidence  was 
offered  by  the  people.  (People  ▼.  Chrisman,  135  Cal.  287, 
[67  Pac.  136].) 

During  the  progress  of  the  trial  Miss  Smith,  while  on  the 
stand  one  day,  held  her  baby  in  her  arms,  and  she  was 
asked  by  the  district  attorney  whether  that  was  the  child  that 
she  referred  to  in  her  testimony,  and  she  answered  in  the 
affirmative.  It  is  claimed  that  it  was  *' gross  error  for  the 
district  attorney  to  bring  in  Lu  Smith's  illegitimate  child  and 
exhibit  it  to  the  jury."  We  know  of  no  rule  that  precludes 
a  woman  from  bringing  into  the  courtroom  her  own  child, 
whether  legitimate  or  otherwise,  and  as  to  the  said  questions 
asked  of  the  witness,  it  would  be  sufficient  to  say  that  no  ob* 
jection  was  made  until  they  were  answered.  But  in  view  of 
tiie  question  as  to  the  paternity  of  the  child,  it  was  altogether 
proper  to  exhibit  it  to  the  jury  that  they  might  observe  the 
resemblance,  if  any,  to  the  putative  father.  "Taken  by  it- 
self, proof  of  such  resemblance  would  be  insufficient  to  estab- 
lish paternity;  but  it  would  be  clearly  a  circumstance  to  be 
considered  in  connection  with  other  facts  tending  to  prove  the 
issue  oh  which  the  jury  are  to  pass."  {Grant  v.  State,  50  N. 
J.  L.  490,  [14  Atl.  600] ;  In  re  Jessup,  81  Cal.  417,  [6  L.  R.  A. 
594;  21  Pac.  976,  22  Pac.  742,  1028].)  The  later  decisions 
hold  such  evidence  admissible.  In  the  second  Biennial  Sup- 
plement to  Encyclopedia  of  Evidence,  page  195,  it  is  said: 
"Family  resemblan^^  being  nature's  own  identification  is  so 


Jan.  1912.]  Peopljb  v.  BukKJL  97 

common  and  well  known  that  there  is  no  practical  reason  why 
the  alleged  offspring  should  not  be  exhibited  to  the  jnrj  in 
any  case.  .  .  .  The  jury  are  the  best  judges  on  the  ques* 
tion  of  similarity,  and,  unless  it  exists,  a  production  of  the 
offspring  would  be  in  the  defendant's  favor."  (See,  also, 
People  V.  Richardson,  161  Cal.  552,  [120  Pac.  20].) 

It  is  equally  clear  that  the  court  did  not  err  in  rejecting 
teatimony  of  appellant's  generous  disposition.  The  rule  is 
well  settled  that  incidental  and  remote  traits  of  character 
are  not  involved.  {People  v.  Fair,  43  Cal.  137.)  The  court 
was  quite  liberal  in  allowing  character  evidence,  but  it  could 
not,  with  any  degree  of  propriety,  enter  upon  an  exploration 
of  this  illimitable  field  of  remote  and  speculative  inquiry. 

We  are  satisfied  also  that  the  court  did  not  improperly  re- 
strict the  cross-examination  as  to  the  mental  condition  of  La 
Smith.  Appellant  complains  that  he  was  not  permitted  to 
show  that  at  times  she  labored  under  delusions  and  hallucina- 
tions. But  it  is  pointed  out  by  resp6rident  that  she  was  cross^ 
examined  for  over  two  days  as  to  every  phase  of  her  life  and 
covering  a  period  of  over  thirty  years.  There  was  no  denial 
of  defendant's  right  to  the  broadest  inquiry  of  witnesses  as 
to  Lu  Smith's  sanity.  He  was  not  precluded  from  showing 
any  acts  or  declarations  of  hers  that  would  indicate  mental 
unsoundness,  and  it  is  admitted  that  the  opinions  of  witnesses 
upon  the  question  were  received  together  with  the'  statement 
of  the  facts  upon  which  they  based  their  conclusions.  The 
particular  questions  of  which  oomplaint  is  made  were  clearly 
not  proper  cross-examination,  and  it  is  at  least  doubtful 
whether  they  called  for  material  testimony.  The  peculiar 
hallucination  related  to  her  belief  that  a  certain  professor  in 
the  university  was  in  love  with  her  and  it  was  argued  that  she 
was  under  a  similar  delusion  as  to  defendant.  The  pertinency 
of  the  testimony  is  hardly  apparent.  But  at  any  rate,  the 
professor  was  called  by  defendant  and  an  objection  of  the  dis- 
trict attorney  was  sustained  to  this  queetion:  **Were  your  re- 
lations ever  anything  other  than  that  of  instructor  and  stu- 
dent f"  The  matter  is  too  inconsequential  for  further  com- 
ment, but  it  is  sufficient  to  say  that  the  objection  was  sus- 
tained with  ''leave  to  offer  the  testimony  later  on.''  Of  this 
privilege,  however,  appellant  failed  to  avail  bimseUL 
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It  is  earnestly  contended  that  prejudicial  error  was  com- 
mitted by  the  court  in  permitting  testimony  of  other  crimes 
of  appellant.  Of  the  thirteen  specifications,  eight  relate  to 
matters  concerning  which  the  character  witnesses  for  defend- 
ant were  cross-examined.  These  we  have  sufficiently  consid- 
ered. Of  the  others  one  relates  to  the  illicit  relations  with 
Lu  Smith  and  the  parentage  of  the  child,  one  to  suboruation 
of  perjury  and  preparation  of  false  evidence,  one  to  the  in- 
ducement offered  a  witness  to  leave  the  state,  one  to  lewd 
and  lascivious  conduct  with  the  prosecuting  witness,  and  the 
other  to  an  attempt  to  poison  her  in  the  treatment  of  the  in- 
jury she  received  at  the  time  of  the  explosion  of  the  dynamite. 
Evidence  of  the  parentage  of  the  child  was  clearly  admissible 
as  bearing  upon  the  subject  of  motive.  It  is  elementary 
that  efforts  to  manufacture  testimony  or  to  induce  adverse 
witnesses  to  leave  the  jurisdiction  of  the  court  is  properly  re- 
ceived as  indicating  a  consciousness  of  guilt.  The  lewd  and 
lascivious  conduct  was  a  circumstance  naturally  and  logically 
connected  with  its  expected  and  ordinary  culmination  to  which 
we  have  referred.  Appellant  having  been  charged  in  the 
indictment  with  an  intent  to  injure  Lu  Smith,  a  subsequent 
attempt  on  his  part  to  take  her  life  would  be  admissible  to 
identify  him  as  the  one  committing  the  original  act.  Besides, 
in  another  view,  it  would  be  properly  received  as  an  effort  to 
destroy  an  important  witness  against  appellant.  It  clearly 
does  not  come  under  the  operation  of  the  general  rule  that 
precludes  evidence  of  one  crime  upon  the  trial  of  a  charge  for 
another. 

It  is  held  by  all  the  authorities  that,  whenever  there  is 
a  clear  connection  between  two  offenses,  from  which  it  may 
be  logically  inferred  that,  if  guilty  of  one,  the  defendant 
is  also  guilty  of  the  other,  evidence  of  such  other  offense  is 
admissible.  {People  v.  Craig,  111  Cal.  460,  [44  Pac.  186] ; 
People  V.  Sanders,  114  Cal.  216,  [46  Pac.  153];  People  v. 
Wilson,  117  Cal.  691,  [49  Pac.  1054] ;  People  v.  Valliere,  123 
Cal.  576,  [56  Pac.  433] ;  People  v.  Cook,  148  Cal.  341,  [83  Pac. 
43] ;  People  v.  Zimmerman,  3  Cal.  App.  87,  [84  Pac.  446] ; 
People  V.  Crowley,  13  Cal.  App.  S24,  [109  Pac.  493] ;  PeopU 
V.  Arberry,  13  Cal.  App.  751,  [114  Pac.  411].) 

The  court  did  not  err  in  declining  to  direct  the  district  at- 
torney to  deliver  to  counsel  for  appellant  a  statement  reduced 
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to  writing  of  La  Smith  in  order  that  it  migrht  be  tiBed  in  the 
eross-examination  of  Sheriff  Smith.  He  was  not  interrogated 
concerning  it  in  his  direct  examination  and  only  incidentally 
referred  to  it  in  his  statement  of  a  conversation  with  appel- 
lant to  which  the  question  by  the  district  attorney  was  ad- 
dressed. The  statement  of  La  Smith  was  an  entirely  separate 
and  distinct  matter.  There  is  no  evidence  that  the  sheriff 
had  ever  seen  the  written  statement  nor  did  he  attempt  to 
give  its  contents.  He  was  permitted,  however,  on  cross-exami- 
nation to  declare  that  he  referred  to  her  statemeAt  that  Dr. 
Burke  was  the  father  of  the  child.  Anything  else  in  the 
writing  was  entirely  beyond  the  legitimate  scope  of  cross- 
examination.  If  it  could  be  used  at  all,  it  would  only  be  for 
the  purpose  of  impeaching  Lu  Smith  on  some  material  matter, 
but  it  was  not  demanded  in  connection  with  her  examination. 
(People  V.  Glaze,  139  Cal.  158,  [72  Pac.  965].) 

But  even  if  it  did  not  appear  that  it  was  not  proper  cross- 
examination,  the  refusal  of  the  court  to  order  the  paper  pro- 
duced could  not  be  held  prejudicial  error,  as  the  record  does 
not  show  the  contents  of  the  said  statement  {People  t. 
Ruef,  14  Cal.  App.  583,  [114  Pac.  57].) 

We  are  satisfied  the  court  did  not  unduly  restrict  the  cross- 
examination  of  witness  Dillard.  Indeed,  the  court  seems  to 
have  been  quite  indulgent  in  the  matter  of  the  examination 
of  witnesses.  The  cross-examination  of  this  particular  wit- 
ness covers  over  one  hundred  pages  of  the  transcript.  The 
principal  complaint  in  this  connection,  however,  is  directed 
to  the  court's  ruling  sustaining  the  district  attorney's  objec- 
tion to  the  offer  by  appellant  to  introduce  in  evidence  a  certain 
letter  written  by  the  witness.  We  deem  it  unnecessary  to  set 
out  the  letter.  It  is  manifest  that  portions  of  it  are  entirely 
immaterial.  The  material  part  of  it,  if  any,  could  be  prop- 
erly received  only  to  impeach  the  witness,  and,  in  order  to 
lay  the  basis  for  its  introduction  the  witness  must  have  been 
interrogated  concerning  it.  Appellant  appears  not  to  have 
pursued  the  course  that  the  law  requires,  and  he  cannot  now 
complain  of  the  court's  action. 

Appellant  contends  that  '^the  court  erred  in  excluding  evi- 
dence of  defendant's  whereabouts  on  night  of  explosion." 
We  find  no  error  in  this  respect.  The  defendant  testified 
fully  as  to  where  he  was,  and  neither  he  nor  any  other  wit- 
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nes8  was  precluded  from  testifying  to  any  relevant  fact  in 
the  attempt  to  establish  an  alibi.  The  court  properly  sus- 
tained an  objection  to  certain  questions  calling  for  the  con- 
clusion or  opinion  of  the  witness,  but  there  was  no  invasion 
of  the  right  of  appellant  to  the  fullest  inquiry  as  to  all  per- 
tinent facts.  The  declarations  of  appellant  as  to  where  he 
had  been  and  whither  he  was  going  constituted  hearsay,  and 
could  be  admissible  only  upon  the  theory  that  they  were  a 
part  of  the  res  gestae.  The  res  gestae  here  must  be  directly 
connected  with  the  explosion  of  the  dynamite  which  caused 
the  injury  to  the  prosecuting  witness.  Declarations  made  at 
a  different  place  and  at  a  different  time  neither  in  law,  logic 
nor  in  fact  can  be  considered  a  part  of  said  transaction.  The 
suibject  is  of  elementary  cognizance  and  need  not  be  discussed. 
People  V.  Kalkman,  72  Cal.  212,  [13  Pac  500],  is  directly  in 
point.  (See,  also.  People  v.  Chin  Hane,  108  Cal.  604,  [41 
Pac.  697] ;  People  v.  Prather,  120  CaL  664,  [53  Pac.  259] ; 
People  V.  Huntington,  8  Cal.  App.  621,  [97  Pac.  760].) 

B.  A.  Grigsby,  a  witness  for  defendant,  qualified  as  a  min- 
ing engineer,  and,  after  describing  the  appearance  of  the 
rocks  in  the  ditch  hereinbefore  referred  to,  he  was  asked  the 
question:  ''From  your  experience  as  an  engineer,  what  would 
be  the  most  practical  way  to  remove  those  rocks  t"  There 
was  no  error  in  the  court's  ruling  that  this  was  not  a  matter 
of  expert  testimony,  that  the  witness  was  ''in  no  better  posi- 
tion as  to  that  than  these  jurors,  whether  it  required  a  crow* 
bar  or  dynamite,  or  whether  it  required  black  powder,  or 
what  it  might  require.''  It  may  be  said  that  appellant's  wit- 
nesses were  permitted  to  fully  explain  the  situation  as  to 
the  rocks  so  that  there  would  and  could  be  no  doubt  con- 
cerning the  only  feasible  method  of  getting  rid  of  them. 

On  the  ground  that  it  called  for  the  conclusion  of  the  wit- 
ness, the  court  sustained  an  objection  to  the  question  asked 
of  a  Mr.  Hedge:  "Was  there  any  secrecy  about  Dr.  Burke's 
statements  or  movements  or  his  actions  in  connection  with 
the  getting  of  that  powder,  Mr.  Hedge  f  "  Appellant  was 
permitted  the  fullest  latitude  in  showing  his  manner  and  con- 
duct at  the  mine  when  he  obtained  the  dynamite.  What  he 
said  was  also  admitted  in  evidence.  In  fact,  there  was  no 
showing  of  any  secrecy  in  connection  with  his  actions  there, 
and  it  was  not  contended  by  the  prosecution  that  there  was 
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anything  clandestine  or  mysterious  about  his  movements  at 
the  mine.  Hence  the  ruling  could  not  have  been  prejudicial 
if  erroneous.  But  it  is  clear  that  the  question  called  for  an 
inference  within  the  exclusive  province  of  the  jury,  and  the 
court  was  right  in  so  holding. 

If  there  had  been  any  contention  or  evidence  to  the  con* 
trary  there  might  be  some  ground  for  the  claim  that  the  court 
erred  in  sustaining  an  objection  to  the  question:  ''Did  Dr. 
Burke  say  anything  to  you  or  to  any  person  there  at  any 
time  while  he  was  there,  asking  you  not  to  tell  about  giving 
the  powder  f ''  But  as  already  appears,  this  would  not  have 
been  in  rebuttal  of  anything  introduced  by  the  people.  Be- 
sides, evidence  of  the  declarations  of  appellant  ''at  any  time'' 
while  at  the  mine  would  not  be  admissible.  At  most,  his  state- 
ments made  at  the  time  he  procured  the  d3mamite  could  prop- 
erly be  and  it  may  be  said  they  were  received  in  evidence. 

The  district  attorney's  closing  argument  is  made  the  sub- 
ject of  animadversion  by  appellant.  It  is  declared  that  he 
"threw  aside  all  discretion  and  all  pretense  of  fairness  and 
loudly  declared  to  the  jury  in  substance  and  effect  that  the 
people  of  the  state  of  California  had  already  found  the  de- 
fendant guilty  and  further  threatened  that  the  citizens  of 
the  state  were  watching  and  that  the  jury  would  not  dare 
to  do  anything  but  so  declare  by  their  verdict.''  It  is  as- 
serted that  "the  books  do  not  record  a  more  flagrant  instance 
of  gross  violation  of  a  defendant's  rights,  or  more  far-reach- 
ing in  its  prejudicial  effect."  It  is  apparent,  though,  that 
appellant,  in  characterizing  and  condemning  the  utterances  of 
the  district  attorney,  has  manifested  far  more  heat  than  did 
that  ofScer,  in  his  address  to  the  jury.  Here  is  what  he  said: 
"Let  us  have  a  law  that  is  equal  for  rich  and  poor,  for  those 
in  high  estate  and  those  in  low  estate,  and  a  law  like  that  if 
so  administered  will  enjoy  the  confidence,  deserve  the  rever- 
ence and  support  of  the  people  of  our  state.  To-night  the 
people  of  our  state  look  here  to  you.  They  are  not  looking 
here — ^those  who  are  familiar  with  the  facts  of  the  case — to  find 
out  whether  or  not  the  defendant  is  guilty.  They  have  con- 
ceded that  he  is.  They  are  looking  here  to  find  out  if  a  court 
of  justice  is  going  to  declare  him  so."  An  exception  was 
taken  to  the  statements  and  the  court  said:  "That  statement 
as  to  what  the  public  or  other  people  think  about  it  is  to  be 
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disregarded  by  the  jury.  It  is  not  proper  matter  for  their 
consideration  at  all."  The  first  part  of  the  above  extract 
from  the  address  sounds  like  a  quotation  from  the  Declara- 
tion of  Independence  and  the  latter  part  means  simply  that 
the  people  who  are  familiar  with  the  facts  of  the  case  have 
already  conceded  that  the  defendant  is  guilty  and  they  ex- 
pect justice  to  be  meted  out  to  him.  It  contains  nothing 
like  a  threat,  and  it  could  be  considered  by  the  jury  only  as 
an  expression  of  the  opinion  of  the  district  attorney  that  the 
facts  of  the  case  were  sufficient  to  convince  anyone  of  the 
guilt  of  defendant.  The  whole  argument  of  the  district  at- 
torney necessarily  implied  that  he  believed  the  defendant 
to  be  guilty,  and  that  any  fair-minded  man  familiar  with 
the  facts  must  reach  the  same  conclusion.  Of  course,  as  held 
in  many  decisions,  the  range  of  discussion,  illustration  and 
argumentation  of  counsel  is  very  wide;  matters  of  common 
knowledge  and  historical  facts  may  be  referred  to  and  inter- 
woven in  the  argument,  and  allusion  may  be  made  to  the 
prevalence  of  crime  and  the  duty  of  the  jury.  (People  v. 
Molina,  126  Cal.  507,  [59  Pac.  34] ;  People  v.  Qlaze,  139  Cal. 
159,  [72  Pac.  965] ;  People  v,  Boeder,  150  Cal.  12,  [87  Pac. 
1016] ;  People  v.  Craig,  152  Cal.  50,  [91  Pac.  997] ;  People  v. 
McRoberts,  1  Cal.  App.  25,  [81  Pac.  734] ;  People  v.  Ye  Foo, 
4  Cal.  App.  740,  [89  Pac.  450] ;  People  v.  Amer,  8  Cal.  App. 
139,  [96  Pao.  401] ;  People  v.  Buef,  14  CaL  App.  583,  [114 
Pac.  57].) 

But  if  the  remarks  should  be  considered  improper,  we  must 
presume  that  any  injurious  effect  was  forestalled  or  removed 
by  the  direction  of  the  court.  (People  v.  Putnam,  129  CaL 
262,  [61  Pac.  961] ;  People  v.  Bene,  130  Cal.  165,  [62  Pac. 
404] ;  People  v.  Shears,  133  Cal.  159,  [65  Pao.  295].) 

Manifestly,  some  allowance  must  be  made  for  the  zeal  of 
attorneys  and  some  confidence  reposed  in  the  intelligence  and 
fairness  of  the  jury,  and  it  may  be  said,  generally,  that  every 
statement  of  the  district  attorney  criticised  by  appellant  is 
less  objectionable  than  what  has  been  held  by  the  supreme 
court  to  be  insufficient  to  warrant  a  reversal  of  the  judgment. 

There  is  a  controversy  between  counsel  as  to  whether  the 
** substituted"  dynamite  was  received  in  evidence,  the  con- 
tention of  the  district  attorney  being  that  it  was,  while,  on 
the  other  side  it  is  insisted  that  it  was  a  piece  of  metal 
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connected  with  it  rather  than  the  dynamite  itself  which  was 
introduced.  The  matter  is  too  trivial  for  extended  considera^ 
tion,  but  there  can  be  no  doubt  that  such  dynamite  was  ex- 
hibited to  the  jury  by  appellant,  and,  therefore,  it  became 
the  subject  of  legitimate  argument.  Moreover,  it  is  a  fair 
inference  from  the  record  that  it  was  actually  received  in 
evidence. 

We  find  no  error  of  the  court  in  giving  or  refusing  pro- 
posed instructions.  One  of  the  directions  to  the  jury  to  which 
exception  is  taken  is  the  following:  ''Therefore,  if  you  are 
satisfied  from  the  evidence  in  the  case  beyond  a  reasonable 
doubt  and  to  a  moral  certainty  that  the  crime  charged  in 
the  indictment  was  directly  committed  by  the  defendant,  as 
therein  set  forth,  it  would  be  your  duty  to  find  him  guilty. 
So,  too,  if  you  should  be  likewise  satisfied  from  the  evidence 
in  the  case  that  the  explosive  referred  to  in  said  indictment 
was  deposited  and  exploded  by  some  other  person  than  the 
defendant,  whose  identity  is  unknown,  and  you  should  be 
also  satisfied  from  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  was  concerned  in  the  commission  of  such 
crime,  as  above  explained,  but  that  he  did  not  directly  com- 
mit the  act  constituting  the  offense,  but  aided  and  abetted 
in  its  commission,  or  not  being  present,  advised  and  encour- 
aged its  commission,  you  should  likewise  return  a  verdict 
of  guilty."  The  contention  of  appellant  was  expressed  in 
the  following  proposed  instruction  which  was  refused  by  the 
court:  ''There  is  no  evidence  showing  or  tending  to  show  that 
the  defendant  caused  or  procured  any  other  person  to  de- 
posit or  explode  such  explosives.  Therefore,  if  you  believe 
from  the  evidence  that  the  defendant  did  not  personally  at 
the  time  and  place  alleged  in  the  indictment,  deposit  and 
explode  the  explosive  as  in  said  indictment  alleged,  you  must 
acquit  him."  In  his  brief  appellant  goes  a  little  further 
and  contends  that  "if  the  evidence  does  not  show  who  com- 
mitted the  act,  the  defendant  should  have  been  acquitted." 
We  think  appellant  haa  taken  an  entirely  erroneous  view  of 
the  situation.  In  the  first  place,  from  the  evidence  intro- 
duced by  the  prosecution,  it  would  be  a  fair  inference  either 
that  the  defendant  personally  exploded  the  dynamite  or  that 
it  was  done  by  someone  else  with  his  knowledge  and  co- 
operation.   Hence,  appellant's  proposed  instruction  was  prop- 
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erly  refused.  But  it  cannot  be  the  law  under  our  practice 
that  a  defendant  must  necessarily  be  acquitted  of  the  crime 
charged,  for  the  reason  that  it  may  be  uncertain  as  to  who 
committed  the  final  act.  Of  course,  it  must  be  shown  that 
the  crime  was  actually  committed.  Of  this  there  could  be 
no  doubt  in  the  case  at  bar.  And,  since  he  can  be  charged 
in  the  indictment  as  a  principal  whether  he  actually  com- 
mitted the  offense  or  aided  and  abetted  or  encouraged  its 
commission,  he  can  be  justly  convicted  if  the  evidence  shows 
that  he  Was  connected  with  the  crime  in  either  relation.  The 
district  attorney  is  not  required  to  elect  whether  he  will  prose- 
cute or  ask  for  a  conviction  upon  the  ground  that  the  de- 
fendant was  the  principal  or  an  accessory  before  the  fact, 
but  he  may  ask  for  a  verdict  if  the  evidence  satisfies  the  jury 
of  either  iJternative.  It  appears  to  follow  that  the  addi- 
tional burden  is  not  cast  upon  the  people  to  identify  some- 
one else  as  having  guilty  connection  with  the  crime.  The 
rule  seems  to  be  correctly  stated  by  the  supreme  court  of 
Colorado,  in  Ooldberger  v.  People,  45  Colo.  335,  [101  Pac. 
409].  There,  on  a  charge  of  arson,  a  similar  instruction  was 
given  by  the  lower  court,  and  in  the  opinion  it  is  said:  ''We 
are  unable  to  see  how  a  more  succinct  and  accurate  statement 
of  the  facts  and  circumstances  necessary  for  the  jury  to 
find  in  order  to  warrant  a  verdict  of  guilty  could  well  have 
been  formulated.  The  information  charges  the  defendant 
Goldberger  directly  and  personally  with  the  ofFense  of  arson. 
The  state  was  not  committed  by  this  charge  to  any  one 
theory  or  to  any  single  line  of  proof  as  is  contended  for  de> 
fendant  by  his  attorney.  If  upon  the  whole  testimony  ad- 
duced the  jury  could  find,  beyond  a  reasonable  doubt,  that 
Goldberger,  either  personally  or  in  conjunction  with  any 
other  person  or  persons  whomsoever,  feloniously  burned  the 
buildings,  or  if  it  could  find  that  he,  by  aiding,  advising  or 
abetting  any  other  person  or  persons  whomsoever,  procured 
the  felonious,  willful  and  malicious  burning  of  them,  or 
either  of  them,  then  he  was  guilty,  and  it  was  the  sole 
province  of  the  jury,  upon  all  the  testimony,  to  determine 
that  precise  question.  This  instruction  is  clearly  right,  under 
the  peculiar  circumstances  here  shown.  There  was  testimony 
to  support,  and  the  jury  was  warranted  in  returning  a  verdict 
of  guilty,  upon  the  theoiy  that  the  defendant  personally 
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set  out  the  fire,  or  apon  the  theory  that  he  eonspired  with 
Hathaway  and  ao  procured  it  to  be  set  out,  or  that  the  de» 
fendant  Hathaway  and  the  witness  Freund  eombiaed  together 
to  perpetrate  the  offense,  or  that  he  and  Freund  were  the 
guilty  co-conspirators.  It  would  indeed  be  a  novel  doctrine 
if,  under  these  conditions,  the  defendant  by  motion  could  have 
compelled  the  state  to  elect  upon  which  theory  it  would  pro- 
ceed. Under  our  practice  and  the  charge  made,  in  view  of 
the  circumstances  of  this  case  as  disclosed  by  the  testimony, 
the  state  had  a  right  to  an  instruction,  which  permitted  the 
jury,  upon  all  of  the  evidence,  to  determine  the  ultimate  fact, 
of  guilt,  without  a  limitation  confining  it  to  a  consideration 
of  any  specific  theory  or  aspect  of  the  case."  We  do  not 
see  how  any  other  sensible  view  can  be  taken  of  the  subject, 
and  we  feel  satisfied  that  in  this  respect  there  was  no  viola^ 
tion  here  of  any  legal  principle.  In  People  v.  Schoedde,  126 
CaL  S73,  [58  Pac.  859],  cited  by  appellant,  it  was  decided 
that  the  principle  which  we  have  stated  is  sound,  but  it  was 
held  that  it  had  no  application,  the  supreme  court  stating 
that  ''under  the  evidence  there  is  not  disclosed  that  aiding 
and  abetting  by  defendant  which  would  make  him  a  prin- 
cipal in  the  crime.'' 

All  proper  instructions  requested  by  appellant  were  either 
given  or  included  in  the  charge  of  the  court.  No  fact  was. 
assumed  against  appellant,  and  every  principle  of  law  neces- 
sary for  the  proper  understanding  of  the  case  was  set  forth 
in  apt  terms.  An  examination  of  the  charge  is  a  sufScient 
refutation  of  the  criticism  of  appellant,  and  we  deem  fur- 
ther specific  notice  unnecessary. 

Counsel  for  appellant  have  severely  criticised  the  conduct 
of  the  trial  and  they  have  unsparingly  denounced  the  atti- 
tude of  the  district  attorney  and  of  the  trial  judge.  They 
seem  to  think  that  the  constitutional  rights  of  the  defendant 
were  ruthlessly  trampled  under  foot,  and  that  he  was  ''hur- 
ried against  the  law  and  the  evidence''  to  an  unwarranted 
conviction.  It  was  even  asserted  in  oral  argument  that 
scarcely  any  case  could  be  found  furnishing  a  more  striking 
illustration  of  unfair  treatment  accorded  to  a  defendant. 
The  intemperate  language  of  counsel  is  surprising,  and  it  is 
not  justified  by  the  record.  It  simply  illustrates,  however,  the 
partisanship  and  zeal  for  a  client's  cause  that  often  unwit- 
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tingly  lead  able  and  upright  advocates  to  indulge  in  extrava* 
gant  utterances  and  to  assume  positions  that  cannot  be  sus- 
tained. After  an  earnest  consideration  of  the  case  we  are 
unable  to  find  evidence  of  any  disposition  on  the  part  of  the 
district  attorney  or  of  the  trial  judge  to  violate  any  of  the 
rights  of  the  accused.  The  representative  of  the  people,  it 
is  true,  conducted  the  prosecution  with  a  good  deal  of  vigor. 
Without  it,  however,  he  could  not  hope  to  prevail  against  the 
alert,  aggressive  and  able  counsel  for  appellant  who  stub- 
bornly contested  every  inch  of  the  way.  His  good  faith  was 
aspersed,  his  witnesses  were  impugned  and  his  contentions 
ridiculed,  and  it  is  not  surprising  that  he  at  times  manifested 
some  degree  of  asperity,  but  upon  the  whole  his  conduct  of 
the  case  was  admirable,  and  it  cannot  fairly  be  said  that  he 
departed  in  any  substantial  respect  from  the  strict  line  of 
his  duty.  The  intensity  of  the  struggle  and  the  persistence 
of  counsel,  it  may  be  said  also,  tried  the  patience  of  the 
trial  judge,  but  he  presided  with  that  decorum  and  unfail- 
ing sense  of  justice  that  should  characterize  an  important 
judicial  officer.  Little  that  he  said  during  the  long  trial  calls 
for  criticism  or  invites  retraction,  and  nothing  could  have 
prejudiced  the  interests  of  defendant.  In  what  we  have 
stated  we  intend  nothing  in  derogation  of  the  character,  abil- 
ity or  sincerity  of  counsel  for  defendant,  but,  as  we  under- 
stand it,  most  of  their  contentions  merit  scant  attention  and 
none  of  them  should  prevail  to  overthrow  the  verdict  of  the ' 
jury. 

In  a  word,  appellant  was  fairly  tried  and  justly  convicted. 
The  record  is  unusually  free  from  error,  considering  the 
length  of  the  trial  and  the  vehemence  of  the  contest,  and  we 
are  convinced  that  no  appellate  court  would  be  justified  in 
interfering  with  the  judgment  of  the  trial  court.  The  judg- 
ment and  order  are,  therefore,  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  March  25,  1912. 
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[Gir.  No.  886.    Third  AppellaU  DSitriet.»Jannai7  27,  1912.] 

L,    W.    HOPiSaNS,  Appellant,  v.    MART    B.    LEWIS, 

Respondent. 

QpBcnno  Pbrtobmanoi — GbNAAor  fob  Lanv  With  Ycmdob's  Aobnt— 
Abstbact — ^Absbncb  or  Ezpbiss  Pboiosb — ^Inactiom  fob  Six 
Ybabs — Cattsb  of  Action  mot  Statxd. — Whero  a  eontraet  to  por- 
chaM  land  was  made  with  a  eorporation,  whieh  was  the  ▼endor'f 
agent,  which  referred  to  an  abatraet,  with  right  to  search  title  after 
its  delireiy,  but  contained  no  express  promise  to  furnish  an  abstract, 
after  an  inaction  of  six  years,  during  which  no  abstract  was  de- 
manded, and  during  whieh  the  yendor  had  no  knowledge  of  the 
eodstence  of  the  contract,  the  rights  of  the  purchaser  must  be  deter- 
mined hy  the  contract  with  the  agent,  and  a  complaint  for  specific 
performance  against  the  original  vendor,  after  such  inaction,  which 
does  not  allege  that  the  contract  of  purchase  was  intended  to  in* 
elude  a  eontraet  with  the  agent  to  furnish  an  abstract,  states  no 
cause  of  action. 

Id. — ^Bbtubn  of  Deposit  not  Nboativbd— Fazb  Infbbbncb  fbom  Facts 
— Gk)NCLU8iON  NOT  TO  PuBCHASB. — Where  the  contract  provided  for 
a  release  of  the  contract  and  a  return  of  the  deposit  if  title  was 
not  shown  bj  an  abstract  and  was  not  made  good,  and  the  com- 
plaint does  not  allege  what  became  of  the  deposit,  and  if  the  agent 
did  its  dutj,  the  deposit  was  long  ago  returned  and  the  transaction 
ended;  and  in  view  of  all  the  facts  appearing,  it  seems  a  fair 
inference  therefrom  that  the  plaintiff  made  up  her  mind  not  to 
purchase  the  property,  or  she  would  not  have  waited  six  years  for 
an  abstract  without  anj  demand  therefor. 

Xi>, — Effxct  of  IicPLixD  Obuoation  to  Fubnish  Abstbact — Bbason* 
ABLB  TiMB— Bight  to  Withdbaw — ^Bunnino  of  Statuiv. — If  it 
may  be  said  that  there  was  an  implied  obligation  on  the  part  of  the 
vendor  defendant  to  furnish  the  abstract,  there  being  no  time 
stated  in  which  to  perform  this  duty,  the  law  would  have  given 
the  defendant  but  a  reasonable  time  therefor,  and  at  its  expiration 
the  plaintiff  would  have  the  right  to  withdraw  from  the  contract, 
and  the  statute  of  limitations  would  also,  at  the  same  time,  begin 
to  run  against  the  enforcement  of  the  contract. 

tD. — ^BaB  of   StATUTI — ^ACQUIBSCENGB   IN   DkFAUIVT  OF   DEFENDANT. — In 

view  of  such  implied  obligation,  the  action  would  be  barred  by 
limitation.  The  plaintiff  could  not  keep  silent  for  six  years,  as- 
serting no  right  whatever,  making  no  demand  for  an  abstract,  ex- 
pressing no  willingness  to  complete  the  purchase,  and  doing  no  act 
Im  furtherance  of  her  original  purpose,  without  giving  riss  ts  the 
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preiomptioa  that  dw  had  aeqnieteed  In  dufendanfi  datealt,  and 
jnitifTiiif  defendant  in  lo  treatiag  her  eontraal. 

» 

In. — GlNXEAL  BULI  AM  TO  AcqUIXSCINOB  DT  BlS^GK  OW  OONTBAOT  OF 
PUSOHASI — PBBSUIIPTION  OF  A^ANDONICSNT  OF  SPICIFIC  PlEFOaii* 

▲NOB. — ^Notwithstanding  defendant's  Tiolation  or  express  repudiation 
of  his  eontraet  to  sell  land  to  the  plaintiff,  where  the  plaintiff  delays 
to  proeeed  for  such  length  of  time  as  to  eonstitnto  aeqnieoeenee  in  de- 
fendant's breaehy  or  a  presumption  of  abandonment  of  his  right  to  a 
speeifle  porf ormanee,  roUof  in  equity  for  ita  enforeemeat  will  be  de- 
nied. 

Ibb — ^Laches — Gbnsbjju  Dimvbub.— The  question  of  the  plaintiff's  laeheo 
maj  be  raised  by  general  demnrrer  to  the  tomplaint  ia  equitj, 
without  speeifTing  therein  the  laches  of  the  plaintiff.  It  maj  be 
raised  on  the  ground  that  the  eomplaint  does  not  show  ai^  ground 
for  relief  in  equltj,  or,  under  the  statute^  does  not  state  f aets  snffl- 
oient  to  constitute  a  cause  of  aetion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  Coanty.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourL 

Lippitt  ft  Lippitt,  for  Appellant. 

Wm.  B.  Haskell,  for  Respondent 

CHIPMAN,  P.  J. — Action  to  enforce  the  speeifle  perform- 
ance of  a  contract  for  the  sale  and  purchase  of  land.  A  de- 
murrer to  the  second  amended  complaint  for  want  of  sufficient 
facts  and  that  the  action  is  barred  by  sections  337  and  343  of 
the  Code  of  Civil  Procedure  was  sustained,  and,  plaintiff  de- 
clining further  to  amend  her  complaint,  defendant  had  judg- 
ment, from  which  plaintiff  appeals. 

It  appears  from  the  amended  complaint  that  on  April  8, 
1904,  defendant  executed  and  dnly  acknowledged  an  instru- 
ment in  writing  whereby  she  authorized  and  empowered 
Horn-Sinclair  Co.,  a  corporation,  as  her  agent  to  sell  certain 
described  lots  situated  in  Petaluma,  **for  the  period  of  until 
sold  from  the  date  hereof,  and  thereafter,  until  said  agency 
is  withdrawn  in  writing,  for  the  sum  of  $300  net  ($300)  dol- 
lars." The  contract  further  provides  that  defendant  will  pay 
said  company  ''upon  finding  a  bona  fide  purchaser  for  said 
property per  cent  of  the  selling  price. ' '   There  is  a  further 
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provision  relating  to  the  compensation  of  said  compaDy,  not 
now  important,  which  closes  as  follows:  ''Undersigned  agrees 
to  furnish  abstract  of  and  give  perfect  title  to  said  property. 
Should  title  to  said  property  be  defective,  undersigned  shall, 
with  all  reasonable  diligence,  perfect  the  same."  Duly  re- 
corded April  18,  1904.  It  is  then  averred  that,  acting  for 
and  on  behalf  of  defendant,  as  her  agent  as  aforesaid,  the  said 
company,  by  an  instrument  in  writing,  sold  said  land  to  plain- 
tiff on  April  8,  1901^  and  plaintiff  agreed  to  buy  the  same, 
as  follows:  *' Received  from  L.  W.  Hopkins  the  sum  of  one 
hundred  dollars  in  gold  coin,  on  account  of  and  as  a  deposit, 
to  secure  the  sale  to  her  at  the  price  of  $600— dollars  in  gold 
coin  the  following  described  property,  vis.:"  (the  land  in 
question)  on  the  ''following  terms,  to  which  both  parties  are 
mutually  bound :  $100— cash  deposit  paid  to-day  and  the  bal- 
ance of  $500 — ^to  be  paid  in  cash  upon  receipt  of  a  deed  and 
perfect  title.  10  days  are  to  be  allowed  for  legal  search  of 
title  after  the  delivery  of  complete  abstract  If  title  is  not 
found  perfect,  thirty  days  are  then  to  be  allowed  to  make  it 
perfect;  and  if  it  is  not  made  i>erfect  in  that  time,  the  deposit 
for  which  this  is  a  receipt  is  to  be  immediately  returned.  Time 
is  of  the  essence  of  this  contract.  If  the  title  is  found  perfect 
and  the  sale  is  not  closed  in  accordance  with  above  terms,  the 
deposit  is  to  be  forfeited,  as  fixed  and  settled  damages,  and  not 
as  a  penalty."  This  memorandum  is  signed  by  J.  W.  Horn, 
and  there  is  an  averment  that  he  was  the  president  of  said 
corporation  and  executed  the  contract  for  the  corporation,  and 
as  part  of  said  instrument  the  following  appears : 

^'Petaluma,  Gal.,  April  8,  1904. 
"I  hereby  bind  myself  to  buy  the  within-described  property 
at  the  price  and  on  the  terms  named  herein ;  hereby  agreeing 
to  pay  the  balance  of  the  purchase-money  as  specified  above, 
but  only  if  the  title  is  found  perfect.  If  the  title  is  not  found 
perfect,  the  seller  then  is  to  be  allowed  thirty  days  to  make 
the  title  perfect  and  if  it  is  not  made  perfect  within  that  time 
I  am  released  from  this  contract,  and  my  deposit  ia  to  be  at 
once  returned.  L.  W.  Hopkins."  It  is  then  averred  that 
''defendant  has  never  at  any  time  since  the  8th  day  of  April, 
1904,  furnished  an  abstract  of  title  to  the  property  described 
in  the  agi^ement,  set  forth  in  paragraph  II  (the  first  of  the 
foregoing  doeoments)  and,  on  the  16th  day  of  December,  1909, 
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the  plaintiff  made  a  written  demand  upon  the  defendant  r&* 
quiring  the  defendant  to  procure  and  furnish  to  the  plaintifE 
for  her  use,  an  abstract  of  title  of  the  lands  and  premises 
described,  and  the  defendant  has  failed,  refused  and  neglected 
to  furnish  the  abstract  of  title,  as  agreed  upon  by  her  by  the 
terms  of  said'  written  agreement''  (the  agreement  first  above 
referred  to).  It  is  then  averred  that,  on  March  15, 1910,  the 
said  corporation,  on  behalf  of  plaintiff,  served  a  written  notice 
on  defendant  (which  is  set  out  in  the  complaint)  informing 
defendant  of  the  sale  and  its  terms,  made  to  Hopkins  on  April 
8,  1904,  and  further  informing  her  that  said  Hopkins  ''has 
this  day  [March  15,  1909]  paid  to  via  the  balance  of  $500, 
and  has  waived  the  furnishing  of  the  abstract  of  title  which 
she  heretofore  and  on  the  16th  day  of  December,  1909,  de- 
manded of  you."  Then  follow  averments  of  tender  of  $600 
and  a  deed  conveying  the  property  to  Hopkins  and  a  demand 
that  defendant  execute  and  deliver  said  deed  to  said  Hopkins. 
Plaintiff,  Hopkins,  in  writing,  as  part  of  the  foregoing  paper, 
joins  in  the  tender  of  the  $600  and  demand  for  a  deed.  It  is 
further  averred  that,  on  April  2,  1910,  plaintiff  tendered  to 
defendant  $600  and  a  deed  duly  prepared  and  demanded  its 
execution  by  defendant,  and  that  defendant  refused  to  execute 
the  same.  Ability  and  willingness  to  pay  the  purchase  price 
is  averred  and  that  a  deposit  of  said  amount  has  been  made  in 
a  bank  at  Petaluma  for  the  purpose  of  paying  said  purchase 
price.  It  is  also  averred  that  the  price  agreed  to  be  paid  for 
said  lands  was  just  and  reasonable  and  the  value  of  said 
lands ;  that  the  said  contract,  first  above  referred  to,  was  en- 
tered into  by  defendant  without  any  misrepresentation  or  un- 
fair practice  of  any  person,  and  that  ever  since  said  April 
8,  1904,  defendant  has  been,  and  now  is,  the  owner  of  said 
land,  and  has  been  and  is  able  to  make  and  deliver  plaintiff  a 
deed  thereto. 

It  seems  to  be  conceded  by  both  parties  that  the  demurrer 
was  sustained  because  the  action  was  barred  either  by  laches 
or  by  the  provisions  of  the  code  sections  referred  to,  or  both. 
No  other  ground  for  the  decision  is  discussed  i:i  the  briefs. 

Plaintiff's  position  is  that  there  was  an  obligation  on  de- 
fendant to  furnish  an  abstract  of  title  as  a  condition  precedent 
to  any  act  of  plaintiff  by  way  of  tender  or  demand  of  deed 
^d,  until  such  abstract  was  furnished,  the  statute  of  limita- 
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tions  was  not  set  in  motion ;  that  plaintiff  might  have  waived 
the  condition  precedent,  as  she  did  in  March,  1910,  thus  set- 
ting the  statute  in  motion,  but  that  until  such  waiver  or  until 
defendant  had  complied  with  the  condition  of  the  contract 
and  furnished  the  abstract,  the  time  within  which  an  action 
for  specific  performance  should  be  commenced  did  not  run. 
The  principle  relied  upon  is  thus  stated  in  25  Cyc.  1067: 
''Generally  speaking,  where  a  party's  right  depends  upon  the 
happening  of  a  certain  event  in  the  future,  the  cause  of  action 
accrues,  and  the  statute  begins  to  run  only  from  the  time." 

The  corporation  was  the  agent  of  defendant  and  as  such 
made  the  contract  with  plaintiff,  but  the  contract  of  defend* 
ant  with  her  agent  is  distinct  from  that  made  with  plaintiff. 
In  the  contract  of  agency  there  was  a  provision  that  defendant 
would  furnish  an  abstract,  but  no  such  promise  was  made  by 
the  agent  in  its  contract  with  plaintiff,  and  it  is  not  alleged 
in  the  complaint  that  its  agreement  with  plaintiff  was  in- 
tended to  include  such  promise.  The  language  is:  ''10  days 
are  allowed  for  legal  search  of  title  after  the  delivery  of 
complete  abstract,"  but  by  whom  this  abstract  was  to  be  made 
and  at  whose  cost,  or  when,  does  not  appear  by  the  contract 
nor  by  any  averments  of  the  complaint.  The  plaintiff,  in 
her  complaint,  refers  to  the  agency  contract,  but  it  formed 
no  part  of  her  contract  or  of  the  terms  on  which  she  agreed  to 
make  the  purchase.  The  agent  could  have  agreed  to  furnish 
an  abstract,  for  it  was  so  authorized,  but  it  did  not  do  so. 
It  nowhere  appears  in  the  contract  with  plaintiff  or  in  the 
complaint  that  she  knew  anything  about  the  terms  of  the 
agency  contract  or  acted  with  reference  thereto.  So  far  as 
we  can  see,  plaintiff's  rights  must  be  determined  upon  her 
contract  with  defendant's  agent.  It  does  not  appear  that 
either  the  agent  or  plaintiff  took  any  steps  toward  consum- 
mating the  sale,  after  the  contract  was  entered  into,  for  nearly 
six  years.  It  does  not  appear  that  defendant  knew,  until 
in  1910,  that  the  agent  had  made  a  sale  to  plaintiff,  nor  does 
it  appear  that  either  the  agent  or  plaintiff  made  any  demand 
on  defendant  for  an  abstract,  or  that  plaintiff  made  any 
such  demand  on  the  agent,  until  after  this  long  lapse  of  time* 
It  may  be  true,  as  alleged  in  the  complaint,  that  the  price 
agreed  upon  "was  an  adequate  consideration  for  the  land"  at 
the  time  the  agreement  was  entered  into,  and  that  the  land 
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was  not  then  of  ralne  ''greater  than  the  amount  set  forth  in 
said  agreement/'  but  that  does  not  throw  much  light  on  its 
▼alue  six  yean  later.  This  f act,  however,  might  not  be  ma- 
terial if  defendant  had  failed  to  perform  her  part  of  the 
agreement  and  plaintiff  had  fully  i>erformed  her  part.  But 
we  have  here  the  contention  of  plaintiff  that  under  the  agree- 
ment she  could  remain  inactive  for  an  indefinite  period  and 
could  come  forward  twenty  years  after  the  contract  was  en- 
tered into  and  demand  a  deed  if  defendant  had  failed  to  fur- 
nish an  abstract.  We  cannot  believe  she  had  any  such  right. 
Under  her  contract  she  was  given  ''ten  days  for  legal  search 
of  title  after  the  delivery  of  complete  abstract''  This  prob- 
ably means  that  after  an  abstract  had  been  made  by  someone 
ten  days  were  given  to  have  it  passed  upon  by  some  competent 
lawyer.  If  the  title  was  not  found  perfect,  thirty  days  were 
"allowed  to  make  it  perfect;  and  if  it  is  not  made  perfect  in 
that  time,  the  deposit  for  which  this  is  a  receipt  is  to  be  im- 
mediately returned/'  or,  as  plaintiff  expressed  it  in  her  in- 
dorsement: "I  am  released  from  this  contract,  and  my  de- 
posit is  to  be  at  once  returned."  It  does  not  appear  in  the 
complaint  what  became  of  this  deposit.  If  plaintiff  insisted 
on  her  rights  and  if  the  agent  did  its  duty,  this  deposit  was 
long  ago  returned  to  plaintiff  and  the  transaction  ended. 

It  seems  to  us  a  fair  inference  from  all  the  facts,  so  far  as 
disclosed,  that  plaintiff  made  up  her  mind  not  to  purchase 
the  property  or  she  would  not  have  waited  six  years  for  an 
abstract  which  she  now  says  it  was  defendant's  duty  to  have 
furnished  at  least  within  a  reasonable  time,  there  having  been 
no  stated  time  named  for  its  delivery.  The  equities  of  the 
case  may  be  seen  if  we  reverse  the  parties  and  suppose  the 
defendant  (having  knowledge  of  the  contract,  whidi  she  did 
not),  after  six  years  of  inaction,  had,  without  any  explana- 
tion or  cause  for  her  delay,  come  forward  with  an  abstract 
showing  perfect  title.  No  court  would  have  enforced  the 
eontract  against  plaintiff.  But  if  it  may  be  said  that  there 
was  an  implied  obligation  on  defendant's  part  to  furnish  the 
abstract,  there  being  no  time  stated  in  which  to  perform  this 
duty,  the  law  would  have  given  defendant  but  a  reasonable 
time  and,  at  its  expiration,  plaintiff  would  have  had  the  right 
to  withdraw  from  the  contract    The  statute  would  also  at 
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that  time  luiYe  begoo  to  ran  against  the  enforcement  of  the 
oontract 

In  that  view  we  think  the  aetion  wonld  be  barred.  Plain- 
tiif  could  not  keep  ailent  for  six  years,  asserting  no  right 
whatever,  making  no  demand  for  an  abstract,  expressing  no 
willingness  to  complete  the  purchase,  doing  no  act  in  further- 
ance of  her  original  purpose,  without  giving  rise  to  the  pre- 
sumption that  she  had  acquiesced  in  defendant's  default  and 
justifying  defendant  in  so  treating  her  contract  In  Marsh 
y.  Lott,  156  Oal.  643,  648,  [106  Pac  968],  the  court  states  the 
rule  to  be,  as  given  in  26  American  and  English  Encyclopedia 
of  Law,  page  80,  that  where,  after  defeudant's  violation  or  an 
express  repudiation  of  his  oontract,  the  plaintiff  delays  to 
proceed  for  such  length  of  time  as  to  constitute  acquiescence 
in  defendant's  breach,  or  a  presumption  of  abandonment  of 
his  right  to  specific  performance,  relief  in  equity  will  be 
denied.  We  think  the  facts  here  bring  the  case  within  this 
nxle. 

The  question  of  plaintiff's  laches  could  be  raised  by  the 
general  demurrer  without  specifically  alleging  laches.  It  was 
said  in  KleincUms  v.  Duiard,  147  Oal.  245,  250,  [81  Pac.  516, 
517] :  '''It  is  settled  in  this  state  by  the  two  California  cases 
last  cited  that  the  defense  of  laches  may  be  raised  by  de- 
murrer, the  defense  being  in  substance,  as  said  in  one  of  the 
easeS)  that  the  bill  does  not  show  equity,  or,  in  the  language 
of  our  statute,  that  the  complaint  does  not  state  facts  suffi-; 
dent  to  constitute  a  cause  of  action."  It  would  seem  to  be 
logical  that,  if  laches  shows  want  of  sufficient  facts,  an  aver- 
ment  of  want  of  facts  could  be  supported  by  showing  laches. 
(See,  also,  Marsh  v.  Loti,  156  Cal.  643,  [105  Pac  968].)  We 
are  unable  to  discover  any  ground  on  which  the  oomplaint 
may  be  held  sufficient. 

The  judgment  is  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

IS  Otf.  App. 
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DAVID    B.    JAQUES,    Appellant,    ▼.    0.    N.    OWENS, 

Respondent. 

VsNux — Chanoi  or  Place  of  TaiAir— Bxsidince  of  DnrENDANT— Ih- 
BXjrwiciEST  ArriDAYiT — ^Pbopib  Amskdicint. — ^Where  the  defendant 
made  a  proper  demand  to  change  the  place  of  trial  of  an  action  to 
the  tojmtj  of  his  residence,  bat  the  aiBdavit  ma  insaffieient  In 
merelj  stating  hia  residence  as  of  the  time  of  making  the  affidayit, 
the  court  did  not  abuse  its  discretion  in  allowing  him  to  amend  the 
affidavit  bj  stating  his  residence  at  the  time  of  the  eommeneement 
of  the  action  and  eyer  since. 

Id. — Power  of  CJoubt  to  Allow  AioNDiaNT  Undie  Sbction  47^— 
Liberal  Construction — Bblation  Back  to  Original. — The  court 
had  the  power  to  allow  the  amendment  to  the  affidavit  under  section 
473  of  the  Code  of  Civil  Procedure,  which  is  to  be  liberallj  con- 
strued, with  a  view  to  promote  justice.  The  amended  affidavit  when 
allowed,  related  back  to  the  time  of  the  fiUng  of  the  original  affi- 
davit; and  it  then  furnished  information  upon  the  ground  of  the 
motion  for  a  change  of  the  place  of  trial,  and  supplied  sufficient 
evidence  to  warrant  the  order  granting  it. 

In. — ^Presengb  of  Parties  in  Court  at  Tims  of  Motion  upon  Akendd 
Affidavit — Amended  Notice  not  Bcquired. — ^The  parties  being  in 
court  when  the  amended  affidavit  was  allowed,  and  the  motion  there- 
upon was  heard,  no  amended  or  additional  notice  of  the  motion  was 
required. 

In. — Formal  Notici  of  Motion  not  Nboessart— Regulation  Under 
BuLES  OF  Court. — ^The  statute  does  not  require  formal  notice  of  the 
motion  to  change  the  place  of  trial.  When  the  demand  and  applica- 
tion with  demurrer  were  served  and  ffied,  the  plaintiff  had  due  notice 
of  the  application.  Any  additional  notice  would  be  regulated  or  de- 
termined bj  the  rules  of  the  court.  The  "motion**  is  the  formal 
application  in  court  for  the  order,  in  its  regular  course  of  procedure; 
and  the  court,  in  such  regular  course,  has  jurisdiction  to  hear  and 
determine  the  motion* 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Joaquin  Ounty,  changing  the  place  of  trial.  Frank  H. 
Smith,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  oonrt 
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C.  W.  Eaatin,  for  Appellant 
John  F.  DaviSy  for  Bespondenl 

BURNETT,  J. — This  ia  an  appeal  from  an  order  changing 
the  place  of  trial  At  the  time  of  serving  and  filing  his  de- 
murrer to  the  complaint,  the  defendant  served  upon  plaintiff 
and  filed  a  notice  of  motion  for  a  change  of  venue,  on  the 
ground  of  his  residence,  together  with  an  affidavit  of  merits 
and  a  demand  in  writing  that  the  trial  be  had  in  the  proper 
county.  At  the  time  and  place  specified  in  the  notice  the 
plaintiff  appeared  and  opposed  the  demand  and  motion.  The 
original  affidavit  of  the  defendant  contained  the  clause:  ''I 
am  the  defendant  in  said  action,  and  I  reside  in  the  city  and 
county  of  San  Francisco. ' '  At  the  beginning  of  the  hearing 
the  court,  over  the  objection  of  plaintiff,  permitted  the  de- 
fendant to  serve  upon  plaintiff  and  file  an  amended  affidavit 
containing,  in  place  of  the  last-quoted  clause,  the  following: 
''I  am  the  defendant  in  said  action,  and  at  the  commoncement 
of  this  action  resided,  ever  since  have  resided,  and  I  now 
reside  in  the  city  and  county  of  San  Francisco,  State  of  Cali- 
fornia." It  is  apparent  that  the  first  affidavit  was  defective 
in  its  failure  to  aver  that  defendant  resided  in  San  Fran- 
cisco at  the  time  of  the  commencement  of  the  action.  By  the 
amendment  this  omission  was  supplied,  and  the  sole  question 
is  whether  the  court  rightly  exercised  its  authority  in  permitr 
ting  said  amended  affidavit  to  be  filed. 

Section  396  of  the  Code  of  Civil  Procedure  provides  that 
''if  the  county  in  which  the  action  is  commenced  ia  not  tha 
proper  county  for  the  trial  thereof,  the  action  may,  notwith- 
standing, be  tried  therein  unless  the  defendant,  at  the  time 
he  answers  or  demurs,  files  an  affidavit  of  merits  and  de- 
mands in  writing  that  the  trial  be  had  in  the  proper  county." 
As  pointed  out  by  respondent,  two  jurisdictional  pleadings 
are  therefore  required  to  secure  a  change  of  the  place  of  trial, 
to  wit :  A  dem4ind  in  turiting  and  an  affidavit  of  merits.  The 
demand  was  in  proper  form  and  no  objection  was  made  to  it. 
That  the  court  has  the  discretion  to  allow  the  affidavit  of 
merits  to  be  amended  has  been  directly  determined  in  Palmer 
dt  B0y  ▼.  Barclay,  92  Cal.  199,  [28  Fac  226],  and  Pittman 
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▼.  Carstenbrook,  11  GaL  App.  224,  [104  Pac.  699].  In  the 
former  it  is  said  that,  ''Under  section  473  of  the  Code  of 
Civil  Procedure,  which  is  to  be  liberally  construed,  with  a 
view  to  promote  justice,  the  trial  court  has  power,  in  the  ex- 
ercise of  its  discretion,  to  allow  an  insuflScient  afSdavit  of 
merits,  which  has  been  filed  in  due  time  upon  a  motion  to 
change  the  place  of  trial  of  an  action,  to  be  amended  after 
the  time  for  filing  the  original  affidavit  has  expired,  and  the 
filing  of  the  amended  affidavit  relates  back  to  the  time  of  the 
filing  of  the  original  affidavit.''  There  can  be  no  contention 
here  that  the  court  abused  its  discretion  in  any  way  in  allow- 
ing the  amendment.  The  amendment  simply  supplied  what 
was  manifestly  omitted  from  the  original  affidavit  by  inad- 
vertence and  no  injury  was  done  to  appellant.  There  was 
no  counter-affidavit  and  no  attempt  made  by  plaintiflF  to  show 
that  the  residence  of  defendant  was  otherwise  than  as  claimed 
by  him. 

As  far  as  the  notice  of  the  motion  is  concerned,  the  amended 
affidavit,  as  held  in  the  Barclay  case,  supra,  related  back  to 
the  time  of  filing  the  original  affidavit  and  thus  furnished 
information  of  the  ground  of  the  motion  and  supplied  suffi- 
cient evidence  to  warrant  the  order  granting  it.  Since  the 
parties  were  in  court,  it  would,  of  course,  have  been  idle  to 
require  an  amended  or  additional  notice  to  be  given  of  the 
motion.  Indeed,  the  statute  requires  no  formal  notice  beyond 
the  demand  and  the  affidavit  of  merits.  The  only  purpose 
to  be  subserved  by  any  other  notice  would  be,  to  give  in- 
formation of  the  time  when  the  application  would  be  heard. 
This  would  be  regulated  or  determined  according  to  the  rules 
of  the  court.  When  the  said  demand  and  affidavit  with  the 
demurrer  were  served  and  filed,  the  plaintiff  had  due  notice 
of  the  application  and  the  court  acquired  jurisdiction  to  hear, 
in  the  regular  course  of  procedure,  the  demand  of  defendant 
to  have  the  place  of  trial  changed.  It  is  true  that  section  397 
of  the  Code  of  Civil  Procedure  contemplates  that  the  order 
of  the  court  shall  be  made  ''on  motion, *'  but  the  basis  for 
the  motion,  as  we  have  seen,  is  the  demand  and  affidavit  of 
merits.  The  ' '  motion ' '  is  obviously  the  formal  application  in 
court  for  the  order. 
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We  find  nothing  in  any  of  the  caaes  cited  by  appellant  op* 
poeed  to  the  foregoing  view  of  the  situation.  There  seema  to 
be  no  consideration  of  substantial  justice  that  requires  a  re- 
▼ersal  of  the  order,  and  it  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[dr.  No.  OOe.    Third  AppaOato  Dirtriet.— Janaaiy  27,  1012.] 

CARL  A.  MITCHELL,  Appellant,  ▼.  WALTER  ELMER 
BROWN,  as  Executor  of  the  Last  Will  of  ELIZABETH 
M.  HAFFNER,  Deceased,  Respondent 

▲onoN  BT  BacoMD  HusEAMV  ow  Child's  Moma  AoiiirsT  Estatb  ov 
ADomie  PijniiT— AoBKBifXNT  foa  Compensation — ^Peima  Faoie 
Cass — IjinoPBa  Nonsuit. — ^In  an  aetioa  bj  the  leeond  husbaiid  of 
the  mother  of  a  ehild  which  had  been  legallj  adopted  bj  the  de- 
eessedy  after  the  mother's  divorce  from  its  father,  aad  which  lim4l 
been  committed  to  the  care  of  the  mother  and  eiich  second  husband 
andcr  an  agreement  for  compensation,  which  action  was  brought  for 
sneh  compensation  upon  a  rejected  claim  against  the  adopting 
parents'  estate,  and  in  which  the  evidence  for  the  plaintiff  was 
soffident  to  make  a  prima  fade  case  for  recovery,  it  was  error  to 
grant  a  nonsuit  therein  at  the  dose  of  the  plaintiff's  evidence. 

In. — ^Emor  or  Jjeoxl  Adophon — Tkemination  or  Pauntal  Obuoa- 
noNa— IiieAL  Contbaot  With  PAaiNTs. — After  the  legal  adoption 
of  a  minor  child  by  another  person  the  parental  obligations  of  its 
natnral  parents  cease  to  exist,  and  thej  are  no  more  legally  liable 
for  the  maintenance,  support  and  education  of  such  child  than  would 
be  a  perfect  stranger.  It  foUows  that  an  adopting  parent  may 
eontraet  with  the  natural  parents,  or  with  its  mother  and  her  second 
husband,  to  take  care  of,  support  and  educate  the  child  for  compen- 
sation, as  freely  and  legally  as  such  a  contract  could  be  made  by  the 
adopting  parent  with  a  stranger  to  the  blood  of  such  child. 

Idw — ErrsoT  or  Motion  roa  Nonsuit — ^Lcoal  Vixw  or  Evidkncx. — A 
motion  for  a  nonsuit  at  the  close  of  the  plaintiff's  evidence  pre- 
sents to  the  decision  of  the  court  to  which  it  is  addressed  a  question 
of  law,  pure  and  simple.  It  should  be  denied  when  there  is  any 
•fidsnee  to  sustain  plaintiff's  case,  without  passing  upon  the  ques- 
tioa  of  its  sufficiency,  or  as  to  whether  the  eonrt  believes  it  or  not. 
Upon  such  motion,  the  material  facts  which  the  evidence  tends  to 
prove  must  be  assumed  to  be  true;  and  if  the  evidence  is  fairly  sua- 
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eeptibld  of  two  eoDBtruetioofl,  the  eonrt  mnBt  take  the  view  most 
favorable  to  the  plaintiff;  and  if  eontradictoiy  eyidenoe  has  been 
given,  it  must  be  disregarded. 

Id. — Application  of  Peinciplis  of  Eyidinck  to  Nonsuit. — ^It  is  held 
tiiat,  applying  the  principles  of  evidence  to  the  motion  for  a  nonsuit, 
the  evidence  for  the  plaintiff  must  be  taken  as  showing  that  the 
agreement  for  compensation  was  with  the  plaintiff's  husband  as 
well  as  with  his  wife,  the  child's  mother;  that  the  care  of  the 
adopted  child  cannot  bs  presumed  gratuitous;  that  an  explanation 
of  a  payment  of  $1,100  made  to  the  mother  after  receiving  the 
adopted  child,  not  connected  with  compensation  therefor,  but  in 
eonsideration  of  her  relinquishment  of  a  claim  against  a  different 
estate,  in  which  her  mother  and  the  adopting  parent  were  interested^ 
must  be  assumed  as  true ;  and  that  every  favorable  inference  and  pre- 
sumption from  the  evidence  must  be  taken  as  true;  and  that  the  non* 
suit  cannot  be  sustained. 

Id. — ^Bxvisw  OF  Erbors  in  Evidknob. — ^Errors  in  evidence  cannot  be  re- 
viewed upon  an  appeal  from  the  judgment  involving  only  the  motion 
for  a  nonsuit,  but  may  be  reviewed  upon  appeal  from  an  order 
granting  a  new  triaL 

Id. — ^EviDBNCB  OF  Payment  of  Monxt  Affeb  Cabi  op  Child  Admissisu 
ON  Cboss-examination. — ^The  court  properly  allowed  evidence  on  the 
cross-examination  of  the  plaintiff  to  show  that  the  $1,100  had  been 
received  from  the  adopting  parent  by  the  mother  after  she  received 
the  care  of  the  child  for  the  purpose  of  an  inference  that  it  was 
received  in  payment  therefor,  though  the  answer  may  show  a  purpose 
foreign  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County,  entered  upon  an  order  granting  a  nonsuit,  and  from 
an  order  denying  a  new  trial.    Thos.  J.  Lennon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  J.  Castelhun,  for  Appellant 

Clinton  G.  Dodge,  and  J.  M.  Inman,  for  Respondent 

HART,  J. — On  the  sixteenth  day  of  December,  1909,  the 
plaintiff  presented  to  the  defendant,  as  the  executor  of  the 
estate  of  Elizabeth  M.  Haffner,  deceased,  a  claim  for  the  sum 
of  $1,200  for  the  support,  maintenance  and  education  of  one 
Alphia  W.  Mitchell^  the  minor  adopted  daughter  of  the  de- 


Jan.  1912.]  Mitchell  i;.  Brown.  119 

ceased,  for  the  period  of  four  years,  from  the  twentieth  day 
of  September,  1905,  at  the  monthly  rate  of  $25. 

On  the  twenty-third  day  of  December,  1909,  the  defendant 
rejected  said  claim,  and  thereupon  the  plaintiff  instituted  thia 
action  to  recover  upon  the  same. 

This  appeal  is  from  the  judgment  entered  upon  an  order 
granting  a  nonsuit  on  the  motion  of  the  defendant  and  from 
the  order  denying  plaintiff  a  new  trial. 

The  facts  are,  briefly,  these :  Daisy  Mitchell  was  the  grand- 
daughter  of  the  deceased  and  the  mother  of  Alphia  W,  Mit- 
chell by  her  first  husband,  Walter  Mitchell.  Daisy  Mitchell 
was  divorced  from  Walter  Mitchell  and  thereafter  the  former 
went  to  the  home  of  the  deceased  and  there  lived  a  consid« 
erable  portion  of  the  time  until  the  date  of  her  marriage  to 
plaintiff  (also  Mitchell  by  name),  on  the  ninth  day  of  Sep- 
tember,  1905.  On  the  twenty-eighth  day  of  March,  1905, 
and  subsequently  to  the  entry  of  the  decree  granting  Daisy 
Mitchell  a  divorce  from  her  first  husband,  the  deceased,  by 
legal  proceedings,  instituted  in  the  Marin  county  superior  court 
for  that  purpose,  adopted  Alphia  W.  Mitchell,  who,  at  that 
time,  was  not  quite  five  years  of  age,  as  her  own  child.  The 
latter  remained  and  lived  with  deceased  until  the  intermar- 
riage of  her  natural  mother,  Daisy  Mitchell,  with  the  plaintiff, 
on  the  ninth  day  of  September,  1905,  at  which  time  she  left 
the  home  of  her  adopted  mother  and  took  up  her  residence 
with  her  natural  mother  and  the  latter 's  husband.  The  cir- 
cumstances under  which  the  last-mentioned  event  occurred  are 
detailed  by  Daisy  Mitchell  as  follows; 

**At  the  time  of  my  marriage  [to  plaintiff]  Mrs.  Haffner 
was  living  in  Sausalito.  Alphia  was  there  from  the  time  of 
her  adoption  up  to  the  time  of  my  marriage;  I  was  there 
off  and  on ;  on  the  evening  when  I  expected  to  be  married  I 
was  packing  up  my  things  to  ship  them  to  Mill  Valley ;  Mrs. 
Haffner  said  she  didn't  know  what  she  was  going  to  do,  she 
said  she  felt  that  she  was  not  in  a  position  to  take  care  of  the 
girl ;  that  she  was  getting  old  and  was  sick  and  was  worried ; 
she  wanted  me  to  take  her  with  me;  we  were  married  the 
same  evening  and  came  back  to  the  house ;  Mrs.  Haffner,  Mr. 
Mitchell,  Alphia  and  myself  were  sitting  at  the  supper  table ; 
I  went  in  to  take  my  hat;  when  I  came  out  Mrs.  Haffner 
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wanted  tx>  know  if  I  was  not  going  to  take  Alphia  with  me ; 
she  said,  'I  cannot  take  care  of  her  any  more;  I  am  getting 
old,  sick  and  worried;  it  is  too  much  trouble  for  me.  You 
take  her.    I  will  make  it  all  right  with  yon.' 

''Q.  What  did  she  say  to  Mr.  Mitchell,  if  anything?  A. 
She  said  for  him  to  take  her  and  be  good  to  her. 

' '  Q.  That  is  the  language  t  A.  That  is  the  language.  She 
said  'Take  her  and  be  good  to  her.'  She  said  'I  will  fix  it 
all  right  with  you.'  The  same  night  we  took  the  child  with 
us  to  our  home  and  she  has  been  there  ever  since.  I  clothed 
her,  sewed  for  her,  did  everything  that  was  to  be  done  for  a 
child  of  her  age,  sent  her  to  school,  bought  her  books  and 
everything  like  that.'* 

The  testimony  of  Daisy  Mitchell  constituted  all  the  evidence 
that  was  offered  and  received  on  behalf  of  plaintiff.  It  was  at 
the  conclusion  of  her  testimony  that  the  court  granted  defend- 
ant's  motion  for  a  nonsuit. 

We  think  that  the  order  granting  the  nonsuit  was  erroneous 
and  that  the  judgment  must,  therefore,  be  reversed. 

The  legality  of  the  proceedings  culminating  in  the  adoption 
of  Alphia  Mitchell  by  the  deceased  is  not  questioned  here. 

The  legal  effect  of  the  proceedings  by  whieh  Alphia  became 
the  adopted  child  of  the  deceased  was  to  disrobe  the  natural 
parents  of  all  parental  or  any  authority  over  the  minor.  The 
child,  by  virtue  of  those  proceedings  and  the  order  of  the  court 
therein,  became,  in  all  respects,  legally  the  child  of  the  de- 
ceased (Civ.  Code,  sec.  227),  and  from  the  time  of  the 
adoption  thenceforward  the  deceased  and  the  child  sustained 
toward  each  other  the  legal  relation  of  parent  and  child  and 
had  all  the  rights  and  were  subject  to  all  the  duties  of  that 
relation.  (Civ.  Code,  sec.  228.)  Furthermore,  the  natural 
parents  of  the  child,  from  the  time  of  her  adoption,  were  re- 
lieved of  all  parental  duties  toward,  and  all  responsibility  for, 
the  child,  and,  as  before  stated,  can  legally  exercise  no  right 
over  her.     (Civ.  Code,  sec.  229.) 

It  follows  from  the  foregoing  rules  of  the  law  of  this  state 
that,  after  the  adoption  of  a  minor  child  by  another,  the 
parental  obligations  of  the  natural  parents  to  such  child  cease 
to  exist,  and  that  the  former,  after  such  adoption,  are  no 
more  legally  liable  for  the  maintenance,  support  and  educa- 
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tion  of  the  child  than  a  perfeet  stranger  would  be.  And  it 
furthermore  follows  that  an  adopted  parent  may  contract  with 
tiie  natural  parents  to  take  oare  of,  lupport  and  educate  the 
adopted  child  for  compensation  as  frtelj  and  legally  as  such 
a  contract  could  be  made  by  the  adopted  parent  with  a 
stranger  to  the  blood  of  such  child. 

With  the  law  as  thus  stated  in  yiew,  we  shall  proceed  to 
eonsider  whether,  under  the  evidence,  the  court  was  justified 
in  making  the  order  granting  the  nonsuit. 

That  a  motion  for  a  nonsuit  presents  for  the  decision  of  the 
court  to  which  it  is  addressed  a  question  of  law,  pure  and 
simple,  is  a  proposition  so  well  settled  in  this  state  that  it 
might  well  be  regarded  as  a  work  of  supererogation  to  cite 
authorities  in  its  support.  The  proposition  is,  however,  af- 
firmed  by  many  cases,  of  which  the  following  may  be  men- 
tioned :  FeUon  v.  Millard,  81  Cal.  540,  [21  Pac,  533,  22  Pac. 
750]  J  Higgins  v.  Ragsddle,  83  Cal.  219,  [23  Pac.  316] ;  War^ 
ren  v.  McOiU,  103  Cal.  153,  [37  Pac.  144] ;  ZtT^mer  v.  Oetich. 
ten,  111  Cal.  73,  [43  Pac.  408] ;  Goldstone  v.  Merchants^  Ice 
A  Cold  St.  Co.,  123  Cal.  625,  [56  Pac.  776] ;  Hanley  v.  Cali- 
fornia etc.  Co.,  127  Cal.  232,  [47  L.  R.  A.  597,  59  Pac.  577] ; 
Estate  of  Arnold,  147  Cal.  583,  [82  Pac.  252] ;  Estate  of 
Welch,  6  Cal.  App.  45,  [91  Pac.  336] ;  Archibald's  Estate  v. 
Matteson,  5  Cal.  App.  441,  [90  Pac.  723] ;  Nonrefillable  Sot- 
He  Co.  V.  Robertson,  8  Cal.  App.  103,  [96  Pac.  324] ;  Bush 
v.  Wood,  8  Cal.  App.  650,  [97  Pac.  709] ;  In  re  Daly's  Estate, 
15  Cal.  App.  329,  [114  Pac  787]. 

In  Goldstone  v.  Merchants'  Ice  i&  Cold  Storage  Co.,  123  Cal. 
625,  [56  Pac.  776],  it  is  said:  "A  nonsuit  should  be  denie<? 
where  the  evidence  and  the  presumptions  reasonably  arising 
therefrom  are  legally  sufficient  to  prove  the  material  allega- 
tions of  the  complaint.'' 

''A  nonsuit  should  be  denied, '*  says  the  court  in  Ziliner 
v.  Oerichten,  111  Cal.  73,  [43  Pac.  408],  ''when  there  is  any 
evidence  to  sustain  plaintiff's  case,  without  passing  upon  the 
question  as  to  the  sufficiency  of  such  evidence.'' 

In  Hanley  y.  California  etc.  Co.,  127  Cal.  232,  [47  L.  R.  A. 
597,  59  Pac.  577],  the  court  said:  "This  rule  must  be  applied 
to  all  the  evidence  submitted  by  the  plaintiff." 

In  Bush  v.  Wood,  8  Cal.  App.  650,  [97  Pac.  709],  the  rule 
is  thus  stated:  "It  is  clear  that  it  makes  no  difference^  where 
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the  motion  for  a  nonsuit  is  made  on  the  close  of  plaintiff's 
case,  whether  the  court  itself  believes  the  testimony  or  not, 
for,  as  is  obvious,  the  material  facts  which  the  evidence  tends 
to  prove  must  be  assumed  to  be  true  for  the  purpose  of  the 
motion,  just  the  same  as  the  material  facts  alleged  in  a  plead- 
ing must  be  so  treated  in  the  consideration  of  a  demurrer  to 
such  pleading." 

Following  the  contention  of  counsel  for  defendant  that,  if 
the  evidence  showed  that  the  services  of  which  the  claim  for 
compensation  is  predicated  were  actually  performed  by  the 
plaintiff,  such  services  were  disclosed  by  said  evidence  to  be 
purely  gratuitous,  the  court  granted  the  motion  for  nonsuit 
upon  the  ground  that  the  testimony  failed  to  establish  either 
an  express  or  implied  contract  between  the  deceased  and  the 
plaintiff  for  the  care  and  support  of  the  child. 

But  does  the  evidence,  considered,  as  it  must  be  on  such  a 
motion,  in  a  light  most  favorable  to  the  plaintiff,  fail  to  dis- 
close an  agreement!  In  answering  this  question,  we  shall 
confine  ourselves  to  a  consideration  of  the  testimony  bearing 
upon  the  actual  occurrences  attending  the  transaction  by 
which  plaintiff  took  the  custody  and  charge  of  the  child,  and 
will  not  consider  the  effect,  ordinarily,  in  legal  contemplation, 
of  a  request  by  one  to  another  that  the  latter  perform  some 
service  for  him  without  any  reference  to  the  matter  of  com- 
pensation for  such  service. 

Mrs.  Daisy  Mitchell  testified  and  repeatedly  declared  that 
Mrs.  Haffner  said,  not  only  to  her  but  to  her  husband,  the 
plaintiff  herein,  **Take  her  and  be  good  to  her,"  referring  to 
the  child;  **I  wiU  fix  it  all  right  with  you,"  or,  *'I  wiU  make 
it  all  right  with  you."  She  testified  that  on  the  very  day  on 
which  Mrs.  Haffner  thus  addressed  them  they  took  the  child 
and  for  four  years  from  that  time  they  **  clothed  her,  sewed  for 
her,  did  everything  that  was  to  be  done  for  a  child  of  her  age, 
sent  her  to  school,  bought  her  books  and  everything  like  that." 
lliere  is  nothing  so  vague  in  the  language  of  the  deceased, 
''I  will  make  [or  fix]  it  all  right  with  you,"  as  to  make  it 
doubtful  as  to  its  meaning.  It  seems  to  us  that  but  one  mean- 
ing can  rationally  be  ascribed  to  that  language,  and  that  is 
that,  if  the  plaintiff  and  his  wife  would  take  charge  of  and 
provide  for  the  child,  she  (deceased)  would  reasonably  com- 
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pensate  them  for  the  services  so  rendered.  The  language  is 
at  least  capable  of  ibst  interpretation,  and  on  a  motion  of 
this  character  it  is  the  dnty  of  the  court  to  which  such  motion 
is  submitted  to  view  the  testimony  most  favorably  to  the 
plaintiff,  and,  therefore,  to  so  construe  said  language.  As  is 
said  in  the  Estate  of  Arnold,  147  Cal.  583,  [82  Pac.  252] : 
"Where  evidence  is  fairly  susceptible  of  two  constructions,  or 
if  either  of  several  inferences  may  reasonably  be  made,  the 
court  must  take  the  view  most  favorable  to  the  contestants," 
or,  as  here,  the  plaintiff. 

But  counsel  insist  that  the  language  of  the  deceased  above 
quoted  was  addressed  to  Mrs.  Mitchell  and  not  to  the  plaintiff. 
We  do  not  so  read  the  record.  On  page  18  of  the  transcript, 
it  appears,  as  shown,  that  Mrs.  Mitchell  was  asked  the  fol- 
lowing questions  and  made  the  following  answers:  ''Q.  What 
did  she  [meaning  deceased]  say  to  Mr.  Mitchell,  if  anything f 
A.  She  said  for  him  to  take  her  and  be  good  to  her.  Q.  That 
is  the  language  f  A.  That  is  the  language.  She  said :  '  Take 
her  and  be  good  to  her.'  She  said,  'I  will  fix  it  all  right 
with  you.'  "  The  answers  thus  returned  were  to  questions 
specifically  directed  to  the  ascertainment  of  what  deceased 
said  to  the  plaintiff  when  she  requested  him  to  take  the  child. 
That  witness  was  thus  referring  to  the  language  addressed 
by  the  deceased  to  plaintiff  on  the  subject,  we  think  can  ad- 
mit of  no  room  for  doubt. 

Emphasis  is  also  laid  upon  the  fact,  developed  on  the  cross- 
examination  of  Mrs.  Mitchell,  that  the  deceased  gave  her  the 
sum  of  $1,100  after  her  intermarriage  with  plaintiff  and 
within  the  period  during  which  she  had  the  custody  of  Alphia. 
But  we  cannot  see  that  that  fact  can  in  any  manner  or  degree 
support  the  order  granting  the  nonsuit  Assuming  that  that 
circumstance,  on  the  trial  on  the  merits,  might  properly  be 
regarded  as  contradictory  to  the  claim  declared  upon  by 
plaintiff,  still,  as  so  viewed,  it  cannot  be  considered  on  a  mo- 
tion for  a  nonsuit  presented  on  the  close  of  plaintiff's  case. 
"AU  the  evidence  in  favor  of  the  contestants  [plaintiff]  must 
be  taken  as  true,  and  if  contradictory  evidence  has  been  given, 
it  must  be  disregarded.''  (Estate  of  Arnold,  147  CaL  583, 
[82  Pac.  262].) 
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Moreover,  assuming  that  the  fact  was  brought  out  for  the 
purpose  of  disclosing  that  the  plaintifF  and  his  wife  had  thus 
been  partly  or  fully  compensated  for  their  services  in  caring 
for  the  little  girl,  then  the  natural  inference  therefrom,  which 
it  would  be  the  duty  of  the  court  to  draw  and  consider  in 
favor  of  plaintiff  on  the  motion,  is  that  the  deceased  recog- 
nized the  existence  of  an  agreement  on  her  part,  whether 
express  or  implied  is  immaterial,  to  reimburse  or  compensate 
either  the  plaintiff  or  his  wife,  or  both,  for  the  expenses  and 
services  incident  to  the  maintenance,  support  and  education 
of  the  child.  In  this  view  of  the  testimony  with  regard  to 
the  $1,100,  the  case  of  plaintiff  would,  obviously,  be  materially 
strengthened  and  would  render  more  apparent  the  error  of 
the  order. 

Mrs.  Mitchell,  however,  explained  the  gift  to  her  of  the  sum 
of  money  named  as  follows :  That,  her  own  mother  (daughter 
of  deceased)  being  dead  at  the  time  of  the  death  of  Mrs. 
Haffner's  husband,  she,  after  the  latter 's  death,  relinquished 
to  deceased  all  the  right  to  and  interest  in  the  estate  of  her 
grandfather  to  which  her  mother,  as  heir  of  the  last  named, 
would  have  been  entitled  had  she  been  living  at  the  time  of 
the  death  of  her  father,  and  that  in  consideration  of  such 
relinquishment,  Mrs.  Haffner  gave  to  Mrs.  Mitchell  the  said 
sum  of  $1,100.  It  was,  of  course,  the  duty  of  the  court,  on 
the  motion,  to  view  the  testimony  of  Mrs.  Mitchell  on  this 
point  most  favorably  to  the  plaintiff,  and,  therefore,  to  that 
end  to  accept  as  verity,  or  at  least  to  assume  as  true,  her 
explanation  of  the  reason  or  purpose  for  which  that  money 
was  given  her  by  the  deceased* 

Counsel  further  lay  much  stress  upon  the  fact,  admitted 
by  Mrs.  Mitchell,  that  neither  she  nor  plaintiff  ever  made  any 
demand  on  the  deceased  during  her  lifetime  for  compensation 
for  taking  care  of  the  child.  Undoubtedly  that  fact,  not  sat- 
isfactorily explained,  would  be  entitled  to  much  considera- 
tion and  perhaps  considerable  weight  in  the  determination  of 
the  issue  upon  its  merits,  but  upon  a  motion?  for  a  nonsuit  it 
is  entitled  to  no  consideration  whatever  against  the  right  of 
the  plaintiff  to  have  the  cause  determined  upon  its  merits. 

Nor  will  it  do  to  argue,  in  reply  to  our  views  of  the  record 
as  it  is  presented  here,  that,  it  being  a  natural  or  moral  duty 
resting  on  plaintiff's  wife  to  care  for  the  child,  the  court 
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was,  therefore,  jnstified  in  inferring  from  that  proposition 
that  the  services  of  plaintiff  in  that  respect  were  gratuitous. 
There  can,  of  course,  be  no  doubt  that  the  care  and  mainte> 
nance  of  a  minor  by  its  natural  parents  under  any  circum- 
stances would  be  a  most  humane  and  proper  thing  to  do,  and, 
where  necessary,  any  parent  made  of  the  right  sort  of  ma- 
terial would  do  80,  even  if  the  law  did  not  place  that  duty 
upon  him.  But  we  are  here  dealing  with  legal  obligations 
and  duties.  The  natural  mother  of  the  child,  as  we  have 
seen,  lost  all  legal  authority  over  and  was  relieved  from  all 
legal  obligations  to  maintain  and  support  the  child  immedi- 
ately upon  the  latter 's  adoption  by  the  deceased.  The  rela- 
tion of  parent  and  child  between  Mrs.  Mitchell  and  Alpbia 
Ivgally  ceased  to  exist,  upon  the  adoption,  as  completely  as 
if  that  relation  between  them  had  never  existed.  As  to  the 
plaintiff  himself,  the  adoption  having  taken  place  prior  to  his 
intermarriage  with  the  natural  mother  of  the  child,  the  latter 
never,  at  any  time,  either  subsequently  to  or  (much  less)  be- 
fore the  adoption,  bore  any  relation  of  whatsoever  nature 
to  him.  On  a  trial  on  the  merits  of  the  controversy,  in  a 
case  of  this  character,  where  the  main  facts  adduced  are 
irreconcilably  contradictory,  the  fact  of  the  natural,  as  contra- 
distinguished from  the  legal,  duty  of  a  party  in  the  premises 
might  be  entitled  to  considerable  weight,  and,  indeed,  might 
throw  the  scales  against  the  claimant  or  plaintiff.  But  on 
a  motion  for  a  nonsuit,  submitted  on  the  close  of  plaintiff's 
case,  it  is  the  duty  of  the  court  to  draw  all  inferences  that 
are  deducible  from  the  testimony  in  view  of  the  legal  obliga- 
tions, duties  and  responsibilities  of  the  parties,  and  not  in 
view  of  what  one  of  the  parties  ought  to  and  would  perhaps 
naturally  do  under  certain  circumstances. 

If  the  case  had  been  submitted  on  the  merits  of  the  issue 
upon  the  testimony  presented  by  the  plaintiff,  we  doubt  not, 
judging  from  the  ruling  on  the  motion,  that  the  court  would 
have  rendered  judgment  for  the  defendant,  in  which  case  it 
is  very  probable  that  the  action  of  the  court  would  stand 
immune  from  disturbance  on  appeal,  so  far  as  the  evidence 
was  concerned.  And  we  may  with  propriety  suggest  here 
that,  if  counsel  for  the  defendant  had  rested  their  case  on 
the  testimony  of  plaintiff  prior  to  the  presentation  of  their 
motion  for  a  nonsuit,  a  much  different  proposition  might. 
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perhaps,  be  submitted  here  for  review.  (Estate  of  Marey, 
147  Cal.  507,  [82  Pac.  57].)  It  is  said  in  that  case:  "But 
with  regard  to  the  granting  of  a  motion  for  nonsuit  made  at 
the  close  of  the  evidence  for  plaintiff  and  defendant,  the  rule 
seems  to  be  well  established  that  the  trial  court  has  discretion, 
and  that  it  is  not  error  to  grant  the  motion  where,  upon  all 
the  evidence,  it  is  clear  that  if  the  jury  should  bring  in  a  ver- 
dict against  the  defendant  it  would  be  the  duty  of  the  court 
to  set  it  aside  and  order  a  new  trial,"  citing  a  number  of 
cases.  Of  course,  the  rule  as  thus  stated  does  not  mean  that 
the  motion,  if  made  after  both  parties  rest  their  case,  should 
be  granted  in  every  case  where  the  trial  court  might  grant 
a  new  trial  for  insufficiency  of  evidence  for  plaintiff,  but 
only  that  the  court  may  do  so  in  very  clear  cases. 

But,  on  a  motion  for  a  nonsuit  on  the  close  of  plaintiff's 
case,  the  court  is  compelled  to  assume  the  truth  of  all  the 
testimony  produced  by  plaintiff.  The  question  of  the  credi- 
bility of  witnesses  or  the  weight  of  evidence  cannot  under 
such  circumstances  arise.  In  fine,  as  we  have  in  effect  already 
pointed  out,  the  line  of  distinction  between  the  power  of  the 
court  when  considering  the  evidence  on  a  motion  for  a  non- 
suit on  the  close  of  plaintiff's  case  and  the  power  vested  in 
it  when  considering  the  evidence  upon  the  merits  is  that,  in 
the  former  case,  a  pure  question  of  law  is  submitted  for  the 
court's  decision,  and  there  is  therefore  no  discretion  in  the 
court  to  pass  upon  the  credibility  of  the  witnesses  for  plain- 
tiff or  the  probative  value  of  the  testimony  produced  by  plain- 
tiff;  while,  in  the  latter  case,  a  question  of  fact  is  submitted 
to  the  court,  it  then  being  called  upon  to  determine  whether 
the  issue  has  been  established  by  the  proofs,  and  the  court, 
like  a  jury  where  the  issues  of  fact  are  so  tried,  may  then 
weigh  the  testimony  and  to  that  end  pass  upon  the  credibility 
of  the  witnesses  and,  finally,  conclusively  determine  the  truth 
as  to  the  ultimate  fact. 

The  defendant  in  this  action  did  not  rest  his  case  on  the 
close  of  plaintiff's  case,  but,  upon  the  conclusion  of  the  ad- 
duction of  evidence  by  the  plaintiff,  made  a  motion  for  a 
nonsuit.  Upon  this  motion,  under  such  circumstances,  it  was 
therefore,  as  we  have  shown,  imperatively  incumbent  on  the 
court  to  view  plaintiff's  testimony  in  the  light  of  a  truthful 
narration  of  the  facts,  considering,  indeed,  as  facts  proved. 
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*' every  favorable  inference  deducible,  and  every  favorable 
presumption  arising,  from  the  evidence  so  produced/*  and 
to  disregard  all  contradictory  evidence  or  facts  inconsistent 
with  plaintiff's  evidence  or  with  the  theory  of  his  case. 

Under  the  evidence  upon  which  the  motion  was  submitted 
and  granted,  viewed  by  the  light  of  the  rules  governing  the 
consideration  and  disposition  of  motions  for  nonsuit  on  the 
close  of  the  case  for  plaintiff,  we  can  see  no  possible  escape 
from  the  conclusion  that  the  court  erred  in  its  ruling  on  the 
motion  in  this  case. 

As  we  have  seen,  the  defendant  has  also  appealed  from  an 
order  denying  his  motion  for  a  new  trial.  The  basis  of  the 
motion  was  an  alleged  error  of  the  court  in  the  admission  of 
certain  testimony.  It  is  thoroughly  settled  that  errors  in 
the  rulings  of  the  court  admitting  or  rejecting  evidence  may 
not  be  considered  or  reviewed  on  a  motion  for  a  nonsuit.  But, 
as  the  case  is  to  be  retried  and  the  order  appealed  from  should 
be  disposed  of,  we  will  express  our  views  as  to  the  propriety 
of  the  testimony  thus  complained  of. 

The  order  appealed  from  is  objected  to  on  the  ground  that 
the  court  committed  prejudicial  error  in  allowing,  over  ob- 
jection by  counsel  for  plaintiff,  Mrs.  Mitchell  to  be  asked 
and  answer  the  question,  on  her  cross-examination,  whether, 
after  she  took  charge  of  the  child,  Mrs.  Haffner  had  given  her 
any  money.  The  answer  brought  the  reply  that  the  deceased 
had  given  her  the  sum  of  $1,100,  to  which  reference  has  hith- 
erto been  made.  The  argument  is  that,  since  the  action  is 
by  the  husband  of  Mrs.  Mitchell  for  services  alleged  to  have 
been  performed  by  him,  it  was  immaterial  whether  the  witness 
had  been  gjiYen  or  paid  any  money  by  Mrs.  Haffner.  The 
specific  purpose  for  the  disclosure  by  the  defendant  of  the 
gift  or  payment  of  the  sum  of  $1,100  by  Mrs.  Haffner  seems 
to  have  been  to  show  that  a  payment  had  been  made  ''on  this 
claim,"  and  for  that  purpose  the  question  and  the  testimony 
elicited  thereby  were  perfectly  proper.  It  would  manifestly 
be  immaterial,  so  far  as  the  question  of  the  propriety  of  such 
testimony  is  affected,  whether  the  money  was  paid  to  Mrs. 
Mitchell  or  her  husband  if,  in  point  of  fact,  the  purpose  for 
which  the  money  was  so  paid  or  given  was  to  compensate  the 
plaintiff  and  his  wife  for  their  services  in  taking  care  of  the 
child.    And  it  is  equally  manifest  that  the  defendant  had 
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the  right  to  inquire  into  that  transaction  for  the  purpose  sug- 
gestedy  although  the  answer  might,  as  it  did,  indicate  that  it 
was  given  for  a  different  purpose  or  a  purpose  altogether 
foreign  to  the  arrangement  for  the  care  of  the  child. 

For  the  reasons  herewith  given,  the  judgment  entered  upon 
the  order  granting  the  nonsuit  is  reversed  and  the  order  de- 
nying plaintiff's  motion  for  a  new  trial  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[dr.  No.  1115.    Second  Appellate  District. — January  29,  1912.] 

Z.  H.  RUBENSTINE,  Petitioner,  v.  THE  SUPERIOR 
COURT  OP  THE  STATE  OP  CALIFORNIA  IN  AND 
POR  THE  COUNTY  OP  LOS  ANGELES,  and  Hon. 
W.  M.  CONLEY,  Judge  Thereof,  Respondents. 

Justice's  Coubt— Appeait— Exciption  to  Subkties — Sebviob  or  Nonci 
BT  Mail — iNsumoiiNT  Ajtibavit. — ^Wbere  the  notice  of  exception 
to  the  sureties  upon  appeal  from  the  juatice's  court  was  served  bj 
nudl,  and  the  affidsvit  of  senrice  thereof  does  not  show  that  the 
attorneys  for  the  plaintiff  and  the  defendant  resided  in  different 
places,  or  that  there  was  any  communication  bj  mail  between  them, 
such  affidavit  is  insufficient  to  establish  the  fact  of  substituted  ser- 
vice bj  mail,  under  section  1012  of  the  Code  of  Civil  Procedure. 

Id. — Refusal  or  Super iob  Court  to  Dismiss  Appeal — ^Writ  or  Review 
•—-Assumed  Right  to  Show  Personal  Service — Error  in  Exercise 
or  Jurisdiction. — ^Assuming  the  right  of  the  petitioner  for  a  writ  of 
review  to  annul  the  action  of  the  superior  court  in  refusing  to  dis- 
miss the  appeal  for  nonjustifieation  of  the  sureties  after  insufficient 
proof  of  service  of  notice  thereof  bj  mail,  to  adduce  other  evidence 
touching  the  acts  of  the  parties,  tending  to  show  personal  service 
of  the  notice  of  exception  to  the  sureties ,  jet,,  nevertheless,  it  was 
within  the  jurisdiction  of  the  superior  court  to  determine  the  suffi- 
dencj  of  such  proof,  if  anj  was  o^ered;  and  the  writ  of  review 
will  not  lie  for  anj  error  in  the  exercise  of  jurisdiction. 

PETITION  for  Writ  of  Review  to  annul  the  action  of  the 
Superior  Court  of  Los  Angeles  County,    W.  M.  Conley,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Fette,  Potter  &  Bearman,  for  Petitioner. 
Denio  &  Hart,  for  Respondents. 

THB  COURT. — It  appears  from  the  record  that  in  an  ac- 
tion pending  in  a  justice's  court  of  Long  Beach  township,  Los 
Angeles  county,  wherein  petitioner  was  plaintiff  and  one  M. 
A.  Dyer  was  defendant,  judgment  was  rendered  against  de- 
fendant; that  within  due  time  notice  of  appeal  was  served 
upon  petitioner  by  defendant,  and  an  undertaking  on  appeal 
filed  on  the  fourteenth  day  of  October,  1911;  that  on  the 
sixteen<th  day  of  October,  1911,  petitioner  filed  with  the  said 
justice  written  exception  to  the  sureties,  and  on  the  same 
day  deposited  in  the  United  States  mail  at  the  city  of  Los 
Angeles  a  notice  of  such  exception,  addressed  to  the  attorneys 
of  defendant  at  Long  Beach,  California,  in  which  notice  the 
petitioner  assumed  the  duty  of  fixing  the  date  for  justifica- 
tion of  the  sureties,  and  fixed  the  eighteenth  day  of  October, 
1911,  as  the  date  for  the  appearance  and  justification ;  that 
on  said  date  all  parties  appeared  at  the  office  of  the  magis- 
trate, who  was  absent  from  the  city  of  Long  Beach  and  was 
not  present  at  his  office  during  the  entire  day,  and  the  sure- 
ties did  not  justify,  although  being  in  attendance  for  that  pur- 
pose. The  justice  transmitted  all  of  the  papers  to  the  clerk 
of  the  superior  court,  and  thereafter  the  petitioner  moved 
the  court  to  dismiss  the  appeal,  because  the  sureties  did  not 
justify  after  exception  filed.  This  motion  to  dismiss  was 
heard  by  the  superior  court  and  denied,  and  this  court  is  asked 
to  annul  and  adjudge  void  such  order  denying  the  motion  to 
dismiss  the  appeal. 

It  does  not  appear  from  the  record  that  service  of  the  no- 
tice of  exception  to  the  sureties  was  had  upon  counsel  for  ap- 
pellant, which  notice  is  said  to  be  necessary  in  Raush  v.  Van 
Hctgen,  17  Cal.  122.  The  affidavit  attached  to  the  notice 
merely  states  that  the  same  was  placed  in  a  sealed  envelope, 
addressed  to  Denio  &  Hart  at  their  offices  in  the  city  of  Long 
Beach,  county  of  Los  Angeles,  state  of  California,  postage  pre- 
paid. It  nowhere  appears  in  the  record  that  the  attorneys 
of  plaintiff  and  defendant  resided  or  had  their  offices  in  differ- 
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ent  places,  or  that  there  was  any  communication  by  mail  be- 
tween Long  Beach  and  the  city  of  Los  Angeles.  The  service 
of  notice  of  the  exception  upon  appellant's  counsel  was  sub- 
stituted service,  attempted  to  be  made  under  section  1012, 
Code  of  Civil  Procedure.  This  section  provides  that  service 
by  mail  may  be  made  when  the  person  making  the  service 
and  the  person  on  whom  it  is  made  reside  or  have  their  offices 
in  different  places,  between  which  there  is  a  regular  communi- 
cation by  mail.  '*  Service  by  mail  is  good  only  where  the 
person  making  the  service  and  the  person  on  whom  it  is  to 
be  made  reside  in  different  places,  between  which  there  is 
regular  mail  communication ;  and  the  affidavit  of  service  must 
show  a  strict  compliance  with  these  provisions  of  the  statute, 
or  otherwise  the  evidence  is  insufficient  to  establish  the  fact 
of  service."  {lAnforth  v.  White,  129  Cal.  191,  [61  Pac. 
910].)  Assuming  the  right  of  petitioner  herein,  notwith- 
standing the  insufficiency  of  the  proof  of  service  of  notice, 
to  establish  the  facts  amounting  to  the  same  by  other  evidence, 
and  assuming  the  right  of  the  court  upon  the  motion  to  hear 
evidence  touching  the  acts  of  the  parties  in  connection  with 
the  attempted  justification  as  tending  to  show  personal  ser- 
vice, nevertheless  it  was  within  the  jurisdiction  of  the  superior 
court  to  determine  the  sufficiency  of  such  proof,  if  any  was 
offered;  and  having  jurisdiction  to  hear  the  motion,  and 
;>roof  in  support  thereof,  this  writ  will  not  lie,  even  though 
the  court  was  in  error  in  its  judgment.  We  are  of  opinion 
that  the  rule  laid  down  in  Buckley  v.  Superior  Court,  96  CaL 
121,  [31  Pac.  8],  and  Sherer  v.  Superior  Court,  96  Cal.  653, 
[31  Pac.  565],  may  be  properly  invoked  in  this  proceeding. 
Application  for  writ  denied* 
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[Crim.  No.  170.    Third  Appellate  Diitriot.— Febniarj  1,  1912.] 

THE   PEOPLE,   Reapondent,   ▼.   HARET  PALUMA, 

Appellant. 

CBnciNAL  Law — Attempt  to  Goicmit  Grand  Larceny — Nature  and 
Proof  or  Crime  Charged. — ^Under  a  charge  of  an  attempt  to  com- 
mit grand  larceny,  when  the  animus  furandi  exists,  followed  bj  acta 
apparently  affording  a  prospect  of  success,  and  tending  to  render 
the  commission  of  the  crime  effectual,  the  accused  brings  himself 
within  the  letter  and  intent  of  the  statute.  When  there  is  a  person 
from  whom  the  property  may  be  taken,  an  intent  to  take  it  against 
the  will  of  the  owner,  and  some  act  performed  tending  to  accom- 
plish it,  the  crime  is  committed,  whether  the  property  could  in  fact 
be  taken  or  not. 

Id. — Nature  or  Attempt  to  Commit  Crime. — An  attempt  to  commit 
a  crime,  in  general,  involves  an  intent  and  endeavor  to  accomplish 
a  crime,  carried  beyond  mere  preparation,  and  combined  with  an 
act  which  falls  short  of  the  thing  intended.  Mere  intention  to  com- 
mit a  specific  crime  does  not  of  itself  amount  to  an  attempt  to 
commit  it;  but  there  must  be,  in  addition  to  the  wicked  intent, 
some  act  done  toward  its  ultimate  accomplishment. 

Id. — Support  or  Verdict  roR  OrrENSs  Charoed. — ^It  is  held,  upon  a  re- 
view of  the  evidence,  that  it  is  sufficient  to  support  the  verdict  of 
eonvietion  of  the  defendant  of  the  crime  of  an  attempt  to  commit 
grand  larceny  as  charged  in  the  information. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Joaquin  County,  and  from  an  order  denying  a  new  trial. 
J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carlton  C.  Case,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones,  Dep- 
uty Attorney  General,  for  Respondent. 

BURNETT,  J. — Appellant,  jointly  charged  with  one  Louis 
Forrester  with  an  attempt  to  commit  grand  larceny,  was  con- 
victed on  a  separate  trial  and  sentenced  to  the  penitentiary 
for  four  years,  and  he  appeals  from  the  judgment  and  the 
order  denying  his  motion  for  a  new  triaL    The  only  poi::t 
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ooncerning  which  there  can  be  any  controversy — in  fact,  the 
only  contention  seriously  urged  by  appellant — is  that  the 
evidence  is  insuiBcient  to  warrant  the  verdict.  In  this  re- 
spect it  is  not  claimed  that  there  was  a  failure  to  show  the  pur- 
pose or  preparation  on  the  part  of  defendant  to  commit  the 
crime  of  en^nd  larceny,  but  it  is  argued  that  there  was  no 
overt  act  sufficient  to  constitute  an  attempt  within  the  con- 
templation of  law.  The  statute  does  not  prescribe  what  steps 
shall  be  construed  as  an  attempt  to  conmiit  a  crime,  yet  it 
makes  provision  for  its  punishment.  There  is  no  difficulty, 
however,  in  determining  the  meaning  of  the  expression,  al- 
though its  application  to  the  particular  facts  of  each  case  may 
not  be  so  easy. 

As  stated  by  Bouvier,  in  criminal  law  an  attempt  is  ''an 
endeavor  to  accomplish  a  crime  carried  beyond  mere  prepara- 
tion, but  falling  short  of  execution  of  the  ultimate  design  in 
any  part  of  it.''  ''An  intent  to  do  a  particular  criminal 
thing  combined  with  an  act  which  falls  short  of  the  thing 
intended.'*  "An  act  immediately  and  directly  tending  to  the 
execution  of  the  principal  crime,  and  committed  by  the  pris- 
oner under  such  circumstances  that  he  has  the  power  of  carry- 
ing his  intention  into  execution,  including  solicitations  of  an- 
other." 

In  People  v.  Moran,  123  N.  Y.  257,  [20  Am.  St.  Rep.  732, 
10  L.  B.  A.  109,  25  N.  E.  412],  it  is  said:  "Whenever  the 
animo  furandi  exists,  followed  by  acts  apparently  affording 
a  prospect  of  success  and  tending  to  render  the  commission 
of  the  crime  effectual,  the  accused  brings  himself  within  the 
letter  and  intent  of  the  statute.  To  constitute  the  crime 
charged  there  must  be  a  person  from  whom  the  property  may 
be  taken;  an  intent  to  take  it  against  the  will  of  the  owner 
and  some  act  performed  tending  to  accomplish  it,  and  when 
these  things  concur,  the  crime  has,  we  think,  been  committed 
whether  property  could,  in  fact,  have  been  taken  or  not." 

The  question  of  what  constitutes  an  attempt  is  elaborately 
considered  in  People  v.  Stites,  75  Cal.  570,  [17  Pac.  693]. 
Therein  it  is  said  that  "Mere  intention  to  commit  a  specific 
crime  does  not  itself  amount  to  an  attempt  as  that  word  is 
employed  in  the  criminal  law.  There  must,  in  addition  to 
the  wicked  intent — ^the  mens  rea — ^be  some  act  done  toward 
the  ultimate  accomplishment  of  the  proposed  crime."    In  as- 
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eertaining  whether  such  act  ha3  been  accomplished,  it  is  fur- 
ther declared  that  ''the  proximity  or  remoteness  of  the  per- 
son or  thing  intended  to  be  injured  is  generally  an  important 
element,  as  the  adjudicated  cases  will  show/'  and  quotation 
ia  made  from  Blackburn,  J.,  in  Regina  ▼.  Cheeseman,  Leigh 
&  C,  140,  that  ''If  the  actual  transaction  has  commenced 
which  would  have  ended  in  the  crime  if  not  interrupted,  there 
18  clearly  an  attempt  to  commit  the  crime." 

We  are  entirely  satisfied  that,  within  the  purview  and  spirit 
of  the  foregoing,  the  defendant  was  justly  convicted  as  charged 
in  the  information.  A  brief  statement  of  the  evidence  will 
make  this  apparent. 

Appellant  and  his  codefendant  eame  to  Stockton  on  the 
same  train  and  stopped  at  the  same  hotel.  Two  or  three  da\'B 
later  appellant  took  a  pair  of  shoes  to  one  De  Martini,  who 
was  engaged  in  the  shoe  business  on  California  street  in  said 
city,  and  left  them  to  be  half-soled.  He  engaged  Mr.  De 
Martini  in  conversation,  speaking  in  the  Italian  language.  He 
asked  about  the  business  and  suggested  that  De  Martini  ought 
to  have  a  larger  stock  and  take  a  partner  to  put  in  more 
money,  that  the  business  might  be  enlarged.  The  proprietor 
replied  that  he  didn't  care  about  a  partner,  that  he  was  do- 
ing very  well  as  it  waa.  Paluma  then  took  a  paper  out  of 
his  pocket  and,  reading  about  a  man  that  played  the  valise 
game  and  secured  some  money,  he  said:  "I  don't  know  what 
the  valise  game  is,"  and  he  adced  De  Martini  what  it  was. 
The  latter  replied  that  he  didn't  know,  but  he  proceeded  to 
explain  the  game  as  he  understood  it.  Appellant  then  left 
the  store  and  did  not  return  until  the  next  day.  He  re» 
mained  then  only  a  short  time.  He  was  asked  if  he  wanted 
the  shoes,  but  he  said  no,  that  he  would  get  them  the  next 
day.  He  came  back  the  next  morning  and  had  been  there 
a  few  minutes  when  the  codefendant,  Forrester,  arrived  and 
tried  to  get  in  at  the  wrong  door  and  appellant  let  him  in 
at  the  proper  entrance.  Forrester  inquired  if  they  spoke 
Italian,  and,  being  answered  in  the  afSrmative,  he  asked  to 
be  directed  to  the  "Imperial  Hotel,"  stating  that  he  had 
just  come  in  on  the  train  and  had  missed  his  way.  De  Mar- 
tini gave  him  the  information.  Forrester  then  told  Palum?^ 
an  interesting  story,  whose  details  we  need  not  recite,  and 
he  then  produced  a  twenty-dollar  gold  piece  and  said  to  Dc 
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Martini,  ''I  will  give  you  twenty  dollars  to  show  me  where 
the  hotel  is,"  but  appellant  responded  that  he  would  show 
him  as  a  favor.  They  then  went  out,  but  they  did  not  go  to 
the  hotel.  In  about  fifteen  minutes  Paluma  returned  and, 
after  waiting  for  the  departure  of  a  Mr.  Orsi,  who  was  in 
the  store,  he  said  to  De  Martini:  ^'I  had  good  luck  this 
morning.  I  made  twenty  dollars  to  go  from  here  over  to  the 
Imperial  Hotel/'  and  he  unfolded  a  plan  of  Forrester  to 
distribute  $10,000  among  the  poor  of  Stockton  and  to  employ 
two  men  for  the  purpoBe  and  appellant  said  that  he  was  to 
be  one,  and  furthermore,  "if  you  want  to  you  can  make  the 
other  party.  He  will  give  us  twenty  dollars  a  day  for  every 
day  we  spend  in  that  pursuit  and  besides  he  will  double  all 
the  money  you  got.  He  wants  to  know  the  men*  are  re- 
sponsible, and  in  order  to  show  responsibility  you  got  to 
show  him  some  money.  If  you  can  show  $500,  why  besides 
giving  you  twenty  dollars  a  day  for  the  time  you  lose  he  will 
double  your  money,  he  will  make  you  a  present  of  $500.** 
De  Martini  said  he  had  no  mon«y  that  morning,  but  would 
try  to  get  some  from  his  friends  if  they  would  wait  till 
the  next  day,  but  he  was  ur^i^ed  by  appellant  to  get  it  that 
afternoon  as  someone  else  might  get  in.  De  Martini  said 
he  would  try.  Appellant  said  they  would  be  back  that  after- 
noon. He  then  went  out  and,  shortly  after  12  o'clock,  both 
returned  and  Forrester  submitted  the  same  proposition  and 
then,  or  on  a  previous  occasion,  he  pulled  out  a  package 
from  his  pocket  wrapped  in  manila  wrapping  paper,  about 
the  size  of  a  greenback  and  two  inches  thick,  and  showed 
a  greenback  or  two  and  said  that  the  package  was  full  of 
that  kind.  Paluma  asked  De  Martini  if  he  had  any  money 
in  the  bank,  and  the  latter  said  "Yes."  About  this  time 
a  police  officer  came  in  and  asked  what  appellant  and  his 
confederate  were  doing.  No  reply  was  made,  and  he  then 
asked  Paluma  if  he  intended  to  get  his  shoes,  and  the  reply 
was:  "I  guess  not."  The  two  were  then  placed  under  ar- 
rest. Forrester  thereafter  undid  this  package  while  it  was 
in  his  pocket  and  took  the  paper  out  and  threw  it  in  the 
waste  basket.  Two  handkerchiefs  were  found  in  his  pocket. 
One  of  them  he  took  out  and  unfolded,  but  the  other  waa 
found  folded  about  the  size  of  a  greenback.  Each  of  the 
defendants  was  found  to  have  in  his  possession  a  big,  long» 
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blue,  cloth-lined  envelope  and  an  empty  black  bag  just  alike. 
It  aeema  very  clear  that  the  defendants  were  acting  accord- 
ing to  a  prearranged  plan  and,  as  said  in  People  y.  Mann, 
113  Cal.  79,  [45  Pac.  183],  they  were  ** playing  a  confidence 
C^ame,  and  'bunco'  is  its  name."  That  Mr.  De  Martini  was 
not  "buncoed"  out  of  his  money  was  not  due  to  any  peni- 
tence or  abandonment  of  their  plan  by  defendants,  or  either 
of  them.  They  did  everything  they  could  toward  the  accom- 
plishment of  their  felonious  purpose.  The  visit  to  the  store 
of  the  prosecuting  witness  under  the  circumstances  detailed, 
the  false  and  alluring  representations  that  were  submitted 
to  him  and  the  efforts  made  to  induce  him  to  exhibit  his 
money  and  to  fall  into  the  snare  so  deliberately  and  cun- 
ningly devised  for  him,  constitute  an  attempt  within  any 
reasonable  view  of  that  term.  Appellant  says  the  whole 
thing  was  a  "joke,"  but  such  jokes  are  rather  too  frequent 
to  be  encouraged  by  adopting  the  exceedingly  technical  con- 
struction of  the  law  which  has  been  urged  upon  us.  The 
manifest  rascality  of  appellant  certainly  does  not  invite 
ovemice  distinctions  in  his  favor. 
The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CIt.  No.  871.    Third  Appellate  District.— Februarj  1,  1912.] 

W.  F.  EBVING,  Respondent,  v.  NAPA  VALLEY  BREW- 
ING  COMPANY,  a  Corporation,  Defendant;  E.  W. 
CHURCHILL,  Intervener  and  Appellant,  and  JAS. 
H.  GOODMAN  &  COMPANY  BANK,  Intervener. 

Keplevin — Findings  Supporting  Judgment — Mortgage  Rights  of  Ap- 
pealing Intervenor — Conclusion  or  Law — Speoul  Finding  not 
Essential. — ^Where  in  an  action  for  the  claim  and  delivery  of  per- 
sonal property  the  findingrs  were  for  the  plaintiff  and  against  de- 
fendant and  the  bank,  intervener,  and  supported  the  judgment 
against  them,  and  was  also  against  the  appealing  intenrenor,  who 
claimed  as  the  assignee  of  a  mortgage  made  on  the  property  by  a 
former  owner,  and  who  claimed  the  same  rights  in  thft  personal 
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property  as  aflized  to  tbe  realtj  that  were  aaeerted  by  the  bank,  and 
who  alleged  that  the  bank  ia  now  the  owner  of  the  property,  and 
the  eonrt  merely  found,  aa  a  eoneluaioa  of  law,  that  such  intervener 
'la  not  entitled  to  take  anything  by  teaaon  of  hia  complaint  in 
interyention/'  and  he  appealed  from  the  judgment  on  the  judgment* 
roll,  it  ia  held  that  hia  claim  that  the  judgment  muat  be  reversed 
for  want  of  a  special  finding  ia  without  merit 

L). — Peesumption  on  Appeal  or  Intbbwnob — ^Absenoe  op  Evidence — 
Waiveb  op  Findings — ^Desertion  op  Issxte. — It  win  be  presumed 
on  the  appeal  of  the  intervener  from  the  judgment,  on  the  judgment- 
roll  alone,  that  either  the  intervener  offered  no  evidence  in  support  of 
the  averments  of  his  complaint  in  intervention,  or  if  he  did,  that 
findings  thereon  were  waived,  or  that  the  issue  was  deserted  and 
required  no  finding. 

Id. — General  Bule  as  to  Intendments  on  Appeal  in  Support  op 
Judgment. — The  settled  rule  in  this  state  is  that  where  the  appeal 
la  from  the  judgment  on  the  judgment-roll  alone,  and  where  the  find- 
ings support  the  judgment,  all  intendments  will  be  made  in  support 
of  the  judgment,  and  all  proceedings  necessary  to  its  validity  will 
be  presumed  to  have  been  regularly  taken,  and  any  matters  which 
might  have  been  presented  to  the  court  below  which  could  have 
authorized  the  judgment  will  be  presumed  to  have  been  thua  pre- 
sented, if  the  record  shows  nothing  to  the  contrary. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Napa  County.    H.  C.  Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Prank  L.  Coombs,  for  E.  W.  Churchill,  Intervenor-Appd- 
lant. 

F.  E.  Johnston,  H.  L.  Johnston,  and  L.  E.  Johnston,  for 
Plaintiff-Respondent 

Nathan  P.  Coombs,  and  John  T.  York,  for  Napa  Valley 
Brewing  Company,  Defendant. 

Prank  L.  Coombs,  for  Jas.  H.  Qoodman  &  Co.  Bank,  Inter- 

venor. 

HART,  J. — The  plaintiff  instituted  this  action  in  claim 
and  delivery  against  the  defendant  for  the  recovery  of  the 
possession  of  certain  personal  property,  described  in  the  com- 
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plaint,  and  alleged  to  be  of  the  value  of  $6,000.  Said  prop- 
erty was  situated  in  a  certain  building  in  the  city  of  Napa, 
and  consists  of  certain  machinery  and  mechanical  equipments 
which  were  used  by  the  defendant  in  the  manufacture  of 
beer.  The  complaint  alleges  that,  on  the  seventeenth  day 
of  September,  1910,  and  at  the  time  of  the  filing  of  the  com- 
plaint, the  plaintiff  was  the  owner  and  entitled  to  the  pos- 
session of  said  personal  property;  alleges  the  wrongful  poe* 
session  and  the  wrongful  withholding  of  the  possession  of 
said  property  by  defendant  from  plaintiff;  that,  prior  to 
the  commencement  of  this  action,  the  plaintiff  demanded  the 
return  of  the  possession  of  said  property,  but  that  said  ''de- 
fendant refused,  and  still  refuses,  to  deliver  said  personal 
property,  or  any  part  thereof,  to  this  plaintiff."  Plaintiff 
asks  that  he  be  awarded  judgment  restoring  to  him  the  pos- 
session of  said  property,  or  for  the  sum  of  $6,000,  the  alleged 
value  thereof,  in  case  delivery  cannot  be  had. 

The  defendant,  by  its  answer,  denies  that  the  personal 
property  described  in  the  complaint  is  of  the  value  of  $6,000, 
but  alleges  that  the  value  of  said  property  did  not,  at  the 
times  mentioned  in  the  complaint,  or  at  any  other  time,  ex- 
ceed the  sum  of  $500;  denies  that  it  ''unlawfully  withholds 
and  detains,"  etc.,  said  property  from  the  possession  of  the 
plaintiff;  alleges,  on  information  and  belief,  that  the  prop- 
erty referred  to  in  the  complaint  "does  not  belong,  did  not 
at  the  time  of  the  commencement  of  the  action  belong,  and 
never  has  belonged,  to  plaintiff,  and  that  plaintiff  has  never 
been  the  owner  thereof;  that  the  rightful  and  lawful  owner 
of  said  property  is  the  Jas.  H.  Qoodman  &  Co.  Bank,  a  bank- 
ing corporation,  .  .  .  having  its  principal  place  of  business 
in  the  city  of  Napa,  said  state." 

Churchill,  by  permission  of  the  court,  filed  a  complaint  in 
intervention,  wherein  he  alleges  that  the  building  in  which 
the  personal  property  described  in  the  complaint  is  situated 
was,  together  with  the  land  upon  which  it  is  located,  the 
property  of  the  Napa  Ice  and  Cold  Storage  Company,  a  cor- 
poration; that,  on  the  sixteenth  day  of  January,  1906,  said 
corporation  executed  its  promissory  note  for  the  sum  of 
$12,500  in  favor  of  and  payable  to  one  E.  H.  Tryon,  and 
that,  contemporaneously  with  the  execution  and  delivery 
of  said  note,  made  and  executed,  in  favor  of  said  Tryon, 
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and  as  security  for  the  payment  of  said  note,  a  mortgage 
upon  said  real  property — ^the  land  and  the  building  in  which 
the  alleged  personal  property  sued  for  is  situated;  that  said 
mortgage  was  duly  recorded,  and  that  no  part  of  said  prom- 
issory note  has  been  paid;  that  on  the  sixteenth  day  of  Jan- 
uary, 1908 — ^the  date  of  the  maturity  of  said  note,  it  having 
been  made  payable  on  or  before  two  years  after  its  date — 
said  note  and  mortgage  were  regularly  assigned  by  said 
Tryon  to  Churchill.  It  is  further  alleged  by  this  intervenor, 
upon  information  and  belief,  that,  at  the  time  of  the  execu- 
tion of  said  note  and  mortgage  to  said  Tryon,  the  property 
described  in  the  complaint  was  owned  by  the  said  Napa  Ice 
and  Cold  Storage  Company;  that  it  was,  and  **ever  since 
has  been,  and  now  is,  attached  to  and  made  a  part  of  the 
said  real  property,"  and  that  said  mortgage  **wa»,  ever 
since  has  been,  and  now  is,  a  valid  and  subsisting  lien  upon 
said  property,  described  as  personal  property"  in  said  com- 
plaint. It  is  averred,  on  information  and  belief,  that  the 
property  described  as  ** personal  property"  in  the  complaint, 
**  cannot  be  detached  from  said  premises,  or  taken  away, 
without  injury  to  the  freehold,  and  without  decreasing  the 
value  of  the  said  lands  against  which  intervenor  has  his  lien, 
as  aforesaid."  The  tenth  paragraph  of  Churchill's  com- 
plaint in  intervention  declares,  upon  information  and  belief, 
that  the  property  mentioned  in  the  complaint  ''belongs  to 
and  is  owned  by  the  Jas.  H.  Goodman  &  Co.  Bank,  .  .  .  and 
does  not  belong  to  plaintiff,  and  that  plaintiff  has  no  interest 
in  the  same." 

The  Jas.  H.  Goodman  &  Co.  Bank,  a  corporation,  also  filed 
a  complaint  in  intervention,  in  which  it  sets  up  ownership 
of  the  property  described  in  plaintiff's  complaint,  and  denies 
plaintiff's  alleged  ownership  thereof  and  his  alleged  right  to 
the  possession  of  the  same,  and  alleges  that  the  ''defendant 
is  in  lawful  possession  and  entitled  to  the  possession  thereof." 

The  court  found  that  the  plaintiff  "was,  on  the  seventeenth 
day  of  September,  1910,  ever  since  then  continuously  has 
been,  and  is  now,  the  owner  and  entitled  to  the  possession  of 
all  that  certain  personal  property,"  describing  the  property 
mentioned  in  the  complaint;  that  the  value  of  said  property 
was  and  is  $1,750;  that  the  defendant,  Napa  Valley  Brewing 
Company,  unlawfully  withholds  and  detains  the  possession 
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of  said  property  from  the  plaintiff;  that  said  Jas.  H.  Good- 
man &  Co.  Bank,  intervenor,  is  not  and  was  neyer  the  owner 
or  entitled  to  the  possession  of  said  personal  property.  As 
conclusions  of  law,  the  court  finds  that  the  plaintiff  is  en- 
titled to  the  possession  of  said  personal  property,  or  in  de- 
fault of  delivery  thereof  to  plaintiff  by  defendant,  that  the 
former  recover  from  the  latter  the  sum  of  $1,750,  the  value 
of  said  property;  that  **the  intervenor,  E.  W.  Churchill,  is 
not  entitled  to  take  anything  by  reason  of  his  complaint  in 
intervention  herein." 

Judgment  was  given  and  entered  accordingly. 

The  appeal  now  before  us  is  by  the  intervenor,  Churchill, 
from  the  judgment  on  the  judgment-roll  alone. 

The  defendant,  Napa  Valley  Brewing  Company,  appealed 
from  said  judgment,  but  said  appeal  was,  on  motion,  dis- 
missed by  this  court  on  the  eighteenth  day  of  April,  1911. 
(Erving  v.  Napa  Valley  Brewing  Co.,  16  Cal.  App.  41,  [116 
Pac.  331].) 

The  court  made  no  finding  of  fact  based  upon  the  allega- 
tions of  appellant's  complaint  in  intervention.  The  only 
reference  to  the  allegations  of  said  complaint  is  to  be  found 
in  the  conclusions  of  law  as  above  noted  and  in  the  judgment, 
as  follows:  ''That  the  relief  sought  by  the  complaint  in  in- 
tervention filed  herein  by  E.  W.  Churchill  be,  and  the  same  is 
hereby,  denied  and  that  said  intervenor  take  nothing  by  his 
said  complaint  in  intervention.'' 

The  contention  of  appellant  is  that  he  is  entitled  to  have  his 
** claim  disposed  of  one  way  or  the  other,"  and  that  the  fail- 
ure of  the  court  to  make  a  finding  in  relation  thereto  con- 
stitutes a  defect  in  the  findings  fatal  to  the  judgment.  This 
contention  presents  the  single  question  submitted  for  de- 
cision by  this  appeal. 

We  think  that  the  point  advanced  by  appellant  is  destitute 
of  merit. 

The  rule  in  this  state,  as  announced  and  aiBrmed  and  con- 
firmed by  a  long  and  unbroken  line  of  decisions,  is  that,  where 
the  appeal  is  from  the  judgment  on  the  judgment-roll  alone, 
and  where  the  findings  support  the  judgment,  ''all  intend- 
ments will  be  made  in  support  of  the  judgment,  and  all  pro- 
ceedings necessary  to  its  validity  will  be  presumed  to  have 
been  regularly  taken;  and  any  matters  which  might  have 
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been  presented  to  the  court  below  which  would  have  author- 
ized the  judgment  will  be  presumed  to  have  been  thus  pre- 
sented, if  the  record  shows  nothing  to  the  contrary/'  (Van 
Schmidt  v.  Von  Schmidt,  104  Cal.  550,  [38  Pac.  361] ;  John- 
ston V.  CaUahan,  146  Cal.  214,  [79  Pac.  870] ;  CMvin  v. 
Palmer,  134  Cal.  427,  [66  Pac.  572] ;  Butler  v.  Sotde,  124 
Cal.  73,  [56  Pac.  601] ;  In  re  Eichhoff,  101  Cal.  605,  [36  Pac. 
11] ;  Eichhoff  ▼.  Eichhoff,  107  Cal.  42,  [48  Am.  St.  Rep.  110, 
40  Pac.  24] ;  SucfUer  y.  Look,  93  Cal.  601,  [29  Pac.  34] ; 
Segerstrom  v.  Scott,  16  Cal.  App.  256,  [116  Pac.  690].) 

There  can,  of  course,  be  no  doubt,  and,  indeed,  none  is  ex* 
pressed,  that  the  findings  support  the  judgment.  The  sole 
complaint  is,  as  stated,  that  the  appellant  was  entitled  to  a 
finding  or  to  findings  upon  the  issues  presented  by  his  plead* 
ing. 

But  there  is  no  showing  by  the  record  that  the  appellant 
offered  any  evidence  in  support  of  the  averments  of  his  com- 
plaint, and  the  presumption  is  and  must  be  indulged,  in  the 
absence  of  such  a  showing,  that  none  was  presented  at  the 
trial.  (Himmelman  v.  Henry,  84  Cal.  104,  [23  Pac.  1098] ; 
Kaiser  v.  Dalto,  140  Cal.  170,  [73  Pac.  828] ;  Gregory  v. 
Gregory,  102  Cal.  52,  [36  Pac.  364].)  If,  however,  appel- 
lant claims  that  whether  evidence  was  or  was  not  presented 
in  support  of  the  averments  of  his  complaint,  it  was,  never- 
theless, the  duty  of  the  court  to  make  findings  upon  the  issue 
submitted  by  his  pleading,  the  reply  is  that  the  presumption 
is,  in  the  absence  of  a  contradictory  showing,  that  he  waived 
findings  as  to  that  issue.  (MuLcaJiy  v.  Olazier  et  al.,  51  Cal. 
626 ;  Campbell  v.  Cobum,  77  Cal.  36,  [18  Pac.  860] ;  Kritzer 
V.  Tracy  Engineering  Co.,  16  Cal.  App.  287,  [116  Pac.  700].) 
There  is  nothing  in  the  record  indicating  or  lowing  that  the 
appellant  did  not  waive  findings. 

But  counsel  for  the  appellant  seems  to  contend  that,  since 
findings  of  fact  were  filed,  it  must  be  inferred  that  findings 
as  to  the  issues  submitted  by  the  complaint  in  intervention 
were  not  waived.  We  do  not  see  how  we  can  so  infer  or  pre- 
sume without  destroying  or  rendering  nugatory  that  other 
presumption  to  which  we  have  referred,  and  which  must  be 
indulged  where  there  is  no  bill  of  exceptions  or  other  properly 
authenticated  record  of  the  evidence,  that  all  intendments 
must  be  made  in  support  of  the  judgment  and  all  proceed- 
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ings  necessary  to  its  validity  be  deemed  to  have  been  regu- 
larly taken.  For  aught  that  we  can  know  to  the  contrary, 
the  appellant  might,  ex  indusiria,  have  abandoned  his  af- 
firmative resistance  to  plaintiff's  action.  Indeed,  upon  the 
presumption  that  he  offered  no  evidence  in  support  of  the 
claims  of  his  complaint,  we  have  a  right  to  so  assume.  And, 
so  assuming,  why  should  the  court  be  required  to  make  a 
finding  upon  a  deserted  issue,  even  if  it  could  justly  be  con- 
cluded that  findings  are  not,  under  the  circumstances,  to  be 
deemed  to  have  been  waived  by  appellant  t  We  think  that 
the  disposition  by  the  court  of  appellant's  case,  as  made 
solely  by  his  complaint,  in  its  conclusions  of  law  was  sufficient 
under  the  circumstances.  In  other  words,  the  conclusion  of 
the  court,  as  a  matter  of  law,  as  to  the  point  raised  by  ap- 
pellant's complaint,  could  have  been  neither  more  nor  less  than 
as  it  here  appears  from  a  finding  which,  presumptively,  the 
court  must  have  made,  had  it  made  any  at  all,  in  relation  to 
the  issue  submitted  by  his  pleading. 

The  cases  of  Emeric  v.  Alvarado,  64  Cal.  603,  [2  Pac. 
418] ,  Kirman  v.  Hunneimll,  93  Cal.  519,  [29  Pac.  124] ,  and 
Savings  dk  L.  8oc.  v.  Burnett,  106  Cal.  539,  [39  Pac.  922], 
cited  by  appellant,  are  not  in  point  here.  In  each  of  those 
cases,  the  appeal  was  supported  by  a  bill  of  exceptions  or  a 
statement,  and,  of  course,  under  such  circumstances,  a  court 
of  review  is  able  to  determine  whether  all  the  proceedings 
culminating  in  the  findings  and  conclusions  of  law  are  regular 
and  support  the  judgment,  or  whether  the  court  was  justified 
in  making  its  findings,  or  whether  it  omitted  to  make  a  find- 
ing upon  a  material  issue  which  the  evidence  warranted  and 
required  it  to  make. 

For  the  reasons  herein  given  the  judgment  is  affirmed. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 
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ISAAC    OSTROM,    ReBpondent,    v.   L.    P.    WOODBURY, 

Appellant. 

Action  on  Notes — Eyidknck-^pecial  Dktxnsb — Conditions  Indobsbd 
— ^Immaterial  Yabiancx — ^Defendant  not  Misled. — Where  two 
notes  sued  apon  were  on  their  face  aneonditioiial  promises  of  the 
defendant  to  paj  the  principal  sum,  six  months  after  date  with 
interest,  and  their  execution  and  deliverj  were  not  denied,  but 
defendant  had  pleaded  as  a  defense  that  each  of  them  "was  a  con- 
ditional note,  with  certain  conditions  indorsed  on  the  back  thereof, 
whioh  conditions  have  not  been  complied  with,"  and  the  face  of 
such  note  was  introduced  in  evidence,  the  defendant  cannot  insist 
that  there  was  a  material  variance  on  plaintiff's  part  in  not  offering 
in  evidence  the  indorsements,  since  the  defendant  was  not  misled 
thereby  to  his  prejudice,  in  maintaining  his  defense. 

Id. — Effect  of  Special  Defense — Aider  of  Complaint. — The  effect 
of  the  pleading  of  the  special  defenses  to  each  of  such  notes  was 
to  aid  the  complaint  in  those  particulars  in  which  it  is  claimed  that 
the  complaint  was  defective  in  not  pleading  the  notes  in  full,  and  to 
supplj  the  omissions  objected  to. 

Id. — Indorsements  of  Conditions  of  Pubchass  of  Mining  Stock — ^Pboof 
of  Nonacceptancb — Support  of  Finding  of  Surplusage. — ^Where 
the  indorsements  on  each  of  the  two  notes  signed  bj  the  defendant 
were  to  the  effect  that,  "this  note  is  given  to  protect"  the  pajee  named 
"from  loss  on  account  of  the  purchase  of  1,000  shares  of  Bed  Star 
Gold  Mining  Co.'s  Stock/' and  the  payee  "has  the  option  during  the 
life  of  this  note  of  surrendering  this  note  and  keeping  the  1,000 
shares  of  stock  or  surrendering  the  stock  and  receiving  payment  on 
the  note,"  it  is  held  that  a  finding  that  such  indorsements  were  "sor* 
plusage"  is  sustained  bj  proof  that  the  pajee  did  not  purchase  or 
accept  the  shares  of  stock  mentioned  in  payment  of  either  of  the 
notes. 

Id. — Legal  Effect  of  Indorsements — Offer  or  Option  to  Accept 
Shares  in  Payment  in  Lieu  of  Coin — Effect  of  Notbs  not 
Changed. — Viewing  the  indorsements  as  having  been  assented  to 
by  the  payees,  the  same  can  only  be  considered  as  constituting  in 
legal  effect  a  mere  offer  or  option  tendered  by  the  maker  to  the 
payees  to  accept  the  number  of  shares  of  mining  stock  mentioned 
therein  in  payment  of  the  notes  in  lieu  of  their  payment  in  gold 
coin  as  called  for  by  the  notes.  The  writing  indorsed  could  no 
more  affect  or  change  the  nature  of  the  face  of  th«  notes  than  if  it 
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had  been  eommitted  to  different  pieces  of  paper  uneonneeted  with 
the  notes. 

Id. — ^Election  of  Patxb  to  Bnvobob  Nona — ^IUbjbctiok  or  Option-* 
NuoATOBT  Effect  upon  Indobsbmsnts. — The  eleetion  of  the  payees 
to  enforce  payment  of  the  notes  according  to  the  face  thereof  would, 
without  regard  to  the  position  of  the  writing,  amount  to  a  rejection 
of  the  option,  and  if  the  note  and  indorsements  are  taken  together, 
upon  the  refusal  of  the  payees  to  take  the  stock,  the  notes  would 
immediately  become  unconditional  promises  according  to  their  tenor, 
and  the  written  indorsements  became  nugatory  and  of  no  effect  as 
ioon  as  the  action  upon  the  notes  was  commenced. 

Id. — Absence  of  Condition  Precedent  to  Action  on  Notes. — Where  the 
undisputed  testimony  shows  that  the  payees  had  never  received  any 
shares  of  stock  in  the  mining  corporation,  it  appears  that  they  had 
nothing  to  surrender  as  a  condition  precedent  to  their  action  upon 
the  notes,  which  action  of  itself  operated  to  surrender  the  bare  right 
of  option  to  take  or  acquire  the  stock. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sierra 
County  denying  a  new  trial.     Stanley  A.  Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wehe  &  Bedding,  for  Appellant. 

James  F.  Hunt,  and  Nilon  &  Arbogast,  for  Respondent. 

HART,  J. — ^The  complaint  in  this  action  is  in  three  counts: 
1.  For  the  sum  of  $267,  alleged  to  have  been  loaned  by  plain- 
tiff to  the  defendant;  2.  On  a  promissory  note  for  the  sum  of 
$500  and  interest,  said  note  having  been,  it  is  alleged,  exe- 
cuted in  favor  of  and  delivered  to  plaintiff  by  the  defendant; 
and  3.  On  a  promissory  note  executed  by  defendant  in  the  sum 
of  $500  iu  favor  of  one  Richard  Lindvall,  the  latter  having 
assigned  said  note  to  the  plaintiff. 

The  court  found  in  favor  of  plaintiff  on  all  the  counts  of 
the  complaint,  and  thereupon  caused  to  be  entered  in  favor 
of  plaintiff  judgment  for  the  sum  of  $1,459.41. 

This  appeal  is  by  the  defendant  from  the  order  denying 
him  a  new  trial. 

The  general  contention  of  the  appellant  is  that  the  evi- 
dence does  not  support  the  decision  of  the  court,  the  action 
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having  been  tried  by  the  court  without  a  jury,  and  that 
errors  were  committed  in  the  admission  of  certain  evidence. 

The  note,  as  pleaded  in  the  second  count  of  the  c<Mnplaint, 
reads  as  follows: 

''Alleghany,  Nov.  9th,  1908. 

**Six  months  after  date  I  promise  to  pay  to  the  order  of 
Isaac  Ostrom,  Fiv«  Hundred  Dollars  for  value  received, 
with  interest  at  7  per  cent  per  annum,  from  date  until  paid, 
both  principal  and  interest  payable  only  in  United  States 
gold  coin,  and  in  case  suit  is  instituted  to  coUect  this  note 
or  any  portion  thereof  —  promise  to  pay  such  additional  sum 
as  the  court  may  adjudge  reasonable  as  attorney's  fees  in  said 
suit.  L.  P.  WOODBURY. ' ' 

The  note  executed  by  Woodbury  to  Lindvall  and  as  pleaded 
in  the  third  count  of  the  complaint  is  in  words  and  figpires 
precisely  the  same  as  those  of  the  foregoing  note,  the  only 
difference  being  in  the  name  of  the  payee. 

The  answer  traverses  the  averments  of  the  first  count  of  the 
complaint  and,  besides,  sets  up  a  special  defense  thereto 
which  need  not  be  further  noticed,  since  the  sole  complaint 
of  appellant  against  the  order  is  involved  in  the  attack  upon 
the  rulings  of  the  court  with  respect  to  the  second  and  third 
counts. 

As  to  the  last-mentioned  counts,  the  answer  denies  that  the 
defendant  executed  the  notes  as  therein  declared  upon  and 
described,  but  alleges  that  each  of  the  notes  that  he  did  exe- 
cute and  deliver  to  the  respective  payees  named  in  said  notes 
''was  a  conditional  note,  with  certain  conditions  indorsed  on 
the  back  thereof,  which  conditions  have  not  been  complied 
with,''  and  that  he  is  not  indebted  to  the  plaintiff  on  ac- 
count of  said  notes  ''in  any  sum  of  money  whatever,  or  at 
all." 

The  real  point  of  objection  to  the  soundness  of  the  order 
denying  the  defendant  a  new  trial  lies  in  the  contention, 
(1)  that  there  is  a  material  variance  between  the  allegations 
of  the  second  and  third  counts  of  the  complaint  and  the 
proof  offered  and  received  in  their  support,  and  (2)  that, 
in  allowing  said  evidence,  the  court  conmiitted  prejudicial 
error. 

The  note  made  in  favor  of  and  delivered  to  the  plaintiff  by 
the  defendant  contained,  upon  the  back  thereof,  the  follow- 
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ing:  ^'This  note  is  given  to  protect  Isaac  Ostrom  from  loss 
on  account  of  the  purchase  of  1000  shares  of  Red  Star  Gold 
Mining  Co.'s  stock.  Said  Ostrom  has  the  option  daring  the 
life  of  this  note  of  surrendering  this  note  and  keeping  the 
1000  shares  of  stock  or  surrendering  the  stock  and  receiving 
payment  on  the  note.'*  This  indorsement  is  signed  by  the 
maker  of  the  note,  defendant  herein. 

The  note  from  Woodbury  to  Lindvall,  and  which  is  the 
subject  of  the  third  count  of  the  complaint,  bears  upon  its 
back,  mutatis  mutandis,  a  similar  indorsement. 

At  the  trial,  the  defendant  objected  to  the  admission  of  the 
notes  in  evidence  on  the  ground  that  the  notes  offered  as 
evidence  were  not  the  notes  pleaded.  Thereupon  the  plaintiff 
offered  the  face  of  the  notes  in  evidence,  to  which  defendant 
objected  on  the  first-mentioned  ground  and  on  the  additional 
ground  that  "counsel  could  not  offer  half  of  a  note,"  and 
"that  plaintiff  must  recover  on  the  notes  pleaded  and  not 
upon"  other  contracts.  The  court  reserved  its  rulings  on  all 
these  objections  until  a  later  period  in  the  progress  of  the 
trial.  At  the  conclusion  of  plaintiff's  testimony,  the  court 
made  an  order  overruling  the  objections  to  the  evidence  re- 
ferred to,  and  counsel  for  defendant  thereupon  moved  to 
strike  said  testimony  from  ibe  record  upon  the  grounds 
upon  which  the  original  objections  thereto  were  urged.  The 
court  denied  this  motion  and  the  defendant  thereupon  rested 
his  case  without  offering  proof  in  support  of  the  allegations 
of  his  answer  or  upon  the  merits  of  his  special  defenses  to 
the  second  and  third  counts  of  the  complaint. 

It  is  clearly  manifest,  from  the  averments  of  the  answer 
and  the  course  pursued  by  the  defendant  in  the  trial,  that 
the  variance  complained  of  did  not  actually  mislead  him  to 
his  prejudice  in  maintaining  his  defense  upon  the  merits, 
had  he  chosen  to  press  the  special  defenses  set  up  in  his 
answer  upon  their  merits,  and  it  is  the  rule  in  this  state  that 
where  the  variance  is  not  so  misleading  as  to  prejudice  a  party 
in  maintaining  his  action  or  defense  upon  the  merits,  such 
variance  is  immaterial.  (Code  Civ.  Proc,  sec.  469;  31  Cyc, 
p.  703,  and  California  cases  cited  in  the  footnote.) 

The  defendant  does  not  deny,  but  admits,  the  execution 
and  delivery  of  certain  notes  to  the  plaintiff  and  his  as- 
signor, and  merely  den  its  that  the  notes  pleaded  in  the  com- 
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plaint  are  the  notes  so  executed  and  delivered.  He  is, 
theref ore^  to  be  deemed  to  have  known  of  any  defense,  if  any, 
which  he  might  have  interposed  against  recovery  upon  the 
counts  setting  up  the  notes.  Indeed,  the  averments  of  his 
answer,  wherein  he  sets  up  an  alleged  special  defense  against 
the  validity  of  the  claims  of  the  second  and  third  counts  of 
the  complaint,  are  plainly  affirmative  of  the  possession  of 
actual  knowledge  by  him  of  the  defense  that  he  could,  and, 
in  fact,  did  by  his  pleading,  interpose  to  a  recovery  upon 
the  notes  as  pleaded  in  the  complaint.  The  answer,  reply- 
ing to  the  second  and  third  counts  of  the  complaint,  alley's 
as  we  have  seen,  that  the  notes  made  by  the  defendant  in 
favor  of  Ostrom  and  Lindvall  were  "conditional  notes,  with 
certain  conditions  indorsed  on  the  backs  thereof,  which  con- 
ditions have  not  been  complied  with.''  The  notes  which 
were  offered  and  received  in  evidence  in  support  of  plain- 
tiff's case,  bore  upon  their  backs  the  indorsements  referred 
to  by  the  answer.  How  could  the  defendant  have  been  misled 
to  his  prejudice  in  maintaining  his  defense,  when  he  set  up 
what  appears  to  be,  and  evidently  is,  the  only  defense  that 
he  could  plead  against  recovery  upon  the  notes  t 

Obviously,  there  does  not  and  cannot  exist  any  ground  for 
a  diversity  of  opinion  as  to  the  elementary  rule  that  the 
probata  and  allegata  must  correspond.  And  if  the  defend- 
ant had  rested  upon  a  mere  denial  of  the  execution  of  the 
pleaded  notes,  and  the  writing  on  the  back  of  the  notes 
actually  made  and  delivered  by  him  might  be  held  to  be  map 
terial  or  as  vitally  affecting  the  nature  of  the  instruments, 
he  would  now  be  in  a  position  to  claim  a  want  of  correspond- 
ence between  the  averments  of  plaintiff's  complaint  and  the 
proof.  But,  in  the  place  of  such  a  course,  he,  as  we  have 
shown,  preferred  to  set  forth  in  his  answer  the  nature  of  the 
contracts  to  which  he  really  bound  himself,  and  in  so  doing 
betrayed  evidence  of  the  only  defense,  if  defense  at  all,  which 
it  was  within  his  power  to  advance  against  the  second  and 
third  counts  of  the  complaint 

We  are  unable  to  perceive  an  analogy,  as  appellant  insisti 
exists,  between  the  case  at  bar  and  the  cases  of  Owen  v. 
Meade,  104  Cal.  179,  [37  Pac.  923] ,  Bailey  v.  Brown,  4  Cal. 
App.  515,  [88  Pac.  518],  and  Edinger  v.  Sigwart,  13  Cal. 
App.  667,  [110  Pac.  521].    In  none  of  those  cases  does  the 
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question  arise  whether  the  answer  to  the  complaint  is  such 
as  to  disclose  that  the  defendant  was  or  was  not  misled  by 
the  variance  between  the  complaint  and  the  evidence.  In 
each  of  those  cases  it  ia  merely  held  that  the  evidence  failed 
to  establish  the  contract  as  pleaded,  and,  of  course,  a  judg- 
ment obtained  under  such  circumstances  would  be  without  a 
prop  to  support  it. 

Moreover,  the  effect  of  the  pleading  of  the  special  defenses 
in  the  answer  was  to  aid  the  complaint  in  those  particulars 
in  which  it  is  claimed  that  plaintiff's  pleading  is  defective 
and  to  supply  the  omissions  objected  to.  {Herman  v.  Ilecht, 
116  Cal.  553,  559,  [48  Pac.  611] ;  Herd  v.  Tuoky,  133  Cal. 
55.  60,  [65  Pac.  139] ;  Lyles  v.  Perrin,  134  Cal.  417,  [66  Pac. 
472] ;  Daggett  v.  Gray,  110  Cal.  169,  [42  Pac.  568] ;  Pome- 
roy's  Remedies  and  Remedial  Rights,  sec.  579).  The  answer 
is  verified,  and,  as  seen,  the  defendant  therein,  in  effect,  al- 
leges that  the  notes  as  pleaded  in  the  complaint  were  not  the 
notes  executed  by  him,  in  that  it  did  not  appear  from  the 
complaint  that  they  bore  upon  their  backs  the  written  mat- 
ter referred  to.  The  averments  of  the  answer  with  regard 
to  the  notes  were  sufficient  to  and  did  tender  a  clear  issue 
upon  the  proposition  whether  the  notes  upon  which  the  plain- 
tiff declared  were  the  notes  made  and  delivered  by  the  de- 
fendant. 

Manifestly,  under  our  view  of  the  issues  which  were  ten- 
dered by  the  pleadings,  the  rulings  of  the  court  admitting 
the  notes  in  evidence  were  perfectly  proper.  But  it  is  fur- 
ther objected  that  the  court  erred  in  permitting  plaintiff  and 
his  assignor  to  explain  the  writing  on  the  backs  of  the  notes. 
If  there  was  error  in  allowing  some  of  the  testimony  concern- 
ing said  writing,  we  think  it  was  without  prejudice. 

The  court  found  that  the  written  matter  on  the  backs  of 
the  notes  was  ''surplusage."  The  finding  was  based  upon 
the  testimony  of  Ostrom  and  Lindvall,  payees  of  the  notes, 
to  the  following  effect :  That  when  the  defendant,  having  pre- 
viously secured  a  promise  by  Ostrom  and  Lindvall  for  a 
loan  of  $500  from  each,  delivered  the  notes  to  the  payees, 
he  explained  that  he  desired  them  to  have  some  of  the  stock 
in  the  Bed  Star  Oold  Mining  Company,  and  that  his  purpose 
in  putting  the  writing  on  the  backs  of  said  notes  was  merely 
to  thus  guaraatee  the  right  to  Ostrom  and  Lindvall  to  pur- 
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chase  and  acquire  1,000  shares  of  stock  each  in  the  corporap 
tion  io  the  event  that  said  mining  corporation  "struck  it 
rich**;  that  the  payees  never  agreed  to  buy  stock  in  said 
corporation,  never  intended  to  do  so^  and  never  authorized 
the  defendant  to  put  the  writing  referred  to  on  the  backs 
of  the  notes;  that  they  merely  made  a  straight  loan  of  the 
money  evidenced  by  the  notes  and  expected  payment  of  the 
same  strictly  according  to  the  terms  of  the  face  thereof.  It 
may  be  conceded  that  some  of  this  testimony  was  incompe- 
tent, still  it  was  without  prejudice,  for  we  think  the  court 
would  have  been  justified  in  making  the  finding  referred  to 
upon  the  instruments  themselves  and  proof  that  the  payees 
did  not  accept  the  shares  of  stock  mentioned  in  the  writing 
in  payment  of  the  notes.  Disregarding  that  portion  of  the 
testimony  of  Ostrom  and  Lindvall  wherein  they  declare  that 
they  did  not  consent  to  the  writing  on  the  backs  of  the  notes 
and  did  not  at  any  time  consider  the  proposition  of  accept- 
ing the  shares  of  stock  in  payment  of  the  notes,  and  viewing 
said  writing  as  having  been  assented  to  by  the  payees,  the 
most  that  can  be  said  of  it  is  that,  if  anything  at  all,  it  con- 
stituted, in  legal  effect,  only  a  mere  offer  or  option  tendered 
by  the  defendant  to  Ostrom  and  Lindvall  to  accept  the  num- 
ber of  shares  of  stock  in  said  mining  corporation  mentioned 
in  the  writing  in  payment  of  the  notes  in  lieu  of  their  pay- 
ment in  gold  coin,  as  called  for  by  the  notes.  This  writing 
could  no  more  affect  or  change  the  nature  or  effect  of  the 
face  of  the  instruments  than  if  it  had  been  committed  to 
different  pieces  of  paper,  unconnected  with  the  notes  them- 
selves. The  election  of  the  payees  to  enforce  payment  of  the 
notes  according  to  the  tenor  of  the  face  thereof  would  in 
either  case  amount  to  a  rejection  of  the  option  to  take  the 
stock  or  a  refusal  by  the  payees  to  exercise  their  right  to  do 
so.  And,  in  this  case,  even  viewing  the  writings  on  both 
sides  of  the  instruments  as  constituting  one  entire  contract, 
said  instruments,  upon  the  refusal  of  the  payees  to  take  the 
stock,  would  at  once  become  what,  upon  their  face,  they 
purport  to  be  and  are — ^unconditional  promises  to  pay  the 
sums  of  money  specified  therein  in  gold  coin. 

According  to  the  undisputed  testimony,  the  payees  had 
never  received  any  shares  of  stock  in  the  mining  corpora- 
tion, andy  therefore,  they  had  nothing  to  surrender,  as  a 
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eondition  precedent  to  their  right  to  enforce  payment  of  the 
notes  in  gold  coin,  except  the  bare  right  or  option  to  take 
or  acquire  the  stock.  This  right  they  surrendered  the  mo- 
ment they  instituted  an  action  for  a  recovery  upon  the  notes. 
In  other  words,  the  commencement  of  the  action  amounted 
to  an  election  to  reject  the  option  and  to  require  the  payment 
of  the  notes  according  to  the  terms  of  the  face  thereof.  And 
it  was  undoubtedly  upon  the  theory  as  thus  stated  that  the 
court  found  that  the  written  matter  on  the  backs  of  the 
notes  was  ** surplusage'* — that  is,  immaterial — ^which  finding, 
under  the  view  we  take  of  the  legal  effect  and  scope  of  said 
written  matter,  is  strictly  true,  since,  upon  the  election  of 
the  payees  to  reject  the  offer  thereby  tendered  by  the  defend- 
ant, said  writing  became,  ipso  facto,  nugatory  or  of  no  effect. 
We  can  perceive  no  reason  for  disturbing  the  order,  and 
it  is,  therefore,  afSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[C!v.  No.  908.    Third  AppeHate  Wstrict.— February  7,  1M2.] 

A.  BONSLETT,  Respondent,  v.  BUTTE  COUNTY  CANAL 

COMPANY,  Appellant. 

IfANDAlfUS — COlfPELLIKG  DeLIVEBT  OF  WaTEB  SoLD — ^WRITTEN  PROVI- 
SION CoNTEOLUNO  PRINTED  PART. — It  Is  held  that  the  plaintiff 
is  entitled  to  a  writ  of  mandate  to  compel  the  delivery  of  water 
told,  under  a  written  provision  in  a  contract  with  the  defendant 
eanal  company,  that  the  water  ehonld  be  delivered  at  the  highest 
point  on  the  north  line  of  the  section  in  which  plaintiff's  land  is 
situated,  where  it  appears  that  the  defendant  has  a  lateral  branch 
from  its  main  canal  extending  to  such  highest  point,  and  that  such 
written  provision  is  controlling,  as  against  a  mere  printed  provision, 
that  the  water  should  be  taken  from  its  main  eanal  some  miles 
distant  from  said  section. 

Id.— DsMURREB  TO  OoMPLAiNT  Pbopbelt  OvEBEUiiKD. — ^A  demurrer  to 
the  complaint  resting  on  such  printed  provision  in  the  eontracty 
relied  upon  hj  defendant,  was  properly  overruled* 
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li>.— BuuE  AS  TO  Pabtlt  Writtbn  and  Paetlt  Pbihtbd  Pbovisions  ih 
OoNTBACT. — ^Where  a  contract  is  partly  written  u&d  partly  printed, 
or  IE  written  or  printed  under  special  directions  of  the  parties 
to  meet  their  intention,  and  the  remainder  is  copied  from  a  form 
originally  prepared  without  special  reference  to  the  particular 
parties  or  contract  in  question,  the  written  controls  the  printed 
portions.  If  the  two  are  absolutelj  repugnant,  the  printed  part 
must  be  disregarded. 

Ii>< — Gbmebal  Bulbs  as  to  CoNsi^ucnoN  or  Oomtracts — ^Intention 
OF  Parties — Ambiouitt — Explanation  by  Cibcumbtanobs. — In 
construing  a  contract,  the  intention  of  the  parties  is  to  govern, 
and  is  to  be  ascertained  from  the  writing  alone,  if  possible. 
Where  there  is  ambiguity  or  uncertainty,  the  contract  must  be 
interpreted  in  the  sense  in  which  the  promisor  believed  at  the  time 
of  making  it  the  promisee  understood  it.  The  contract  may  be 
explained  by  reference  to  the  circumstances  under  which  it  was 
made,  and  the  matter  to  which  it  relates;  and  such  circumstances, 
including  the  situation  of  the  subject  of  the  instrument  and 
of  the  parties  to  it,  may  be  shown,  so  that  the  judge  may  be 
placed  in  the  position  of  those  whose  language  he  is  to  interpret. 

Id. — CoNSTEucTioN  of  Written  Clause  in  Contract — Point  of  Db- 
livebt — Time  of  First  Payment — Succeeding  Printed  Clause. — 
It  is  held  that  reading  the  entire  instrument,  and  having  in  view  the 
rules  of  interpretation,  the  written  clause — "first  payment  to  com- 
mence at  such  time  as  the  water  may  be  ready  for  delivery  at  the 
highest  level  on  the  north  line  of  the  northwest  quarter  of  said  sec- 
tion seven'' — is  to  be  interpreted  as  indicating  the  point  of  delivery 
of  water,  as  well  as  the  time  when  payment  for  the  water  was  to  com* 
mence;  and  that  a  printed  clause  immediately  following,  indicating 
a  different  point  of  delivery,  must,  if  repugnant  thereto,  be  disre- 
garded. 

Id. — Proper  Evidence  Admitted  to  Besolve  Doubt. — It  is  held  that  any 
doubt  as  to  the  meaning  of  the  terms  of  the  contract  has  been  satis- 
factorily resolved  by  the  evidence  rightly  admitted  for  that  purpose. 

Id. — Evidence  Supportino  Findings. — It  is  held  that  the  evidence  sup- 
ports all  of  the  findings  made  for  the  plaintiff  and  against  the  de- 
fendant as  to  the  terms  of  the  contract,  as  to  defendant's  acquies- 
cence in  and  confirmation  of  plaintiff's  construction  thereof,  as  to 
defendant's  ownership  and  control  of  the  lateral  ditch  constructed 
by  defendant  to  carry  water  to  plaintiff's  land,  and  its  actual  de- 
livery through  the  same  of  all  water  paid  for  by  plaintiff,  and  its 
ability  to  deliver  all  water  through  the  same  in  compliance  with  its 
agreement. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County,  and  from  an  order  denying  a  new  triaL  John  C. 
Gray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

George  F.  Jones,  and  W.  H.  Carlin,  for  Appellant. 

W.  E.  Duncan,  Jr.,  for  Respondent 

CHIPMAN,  P.  J. — Mandamus.  Plaintiff  brings  the  action 
to  compel  defendant  to  deliver  water  to  plaintiff's  land  in 
accordance  with  the  agreement  set  forth  in  his  amended  com* 
plaint.  It  is  alleged  that  defendant  is  a  corporation  formed 
*'for  the  purpose  of  appropriating  and  selling  water  for  irri- 
gation and  domestic  purposes  in  the  county  of  Butte,  .  .  . 
and  of  constructing  and  maintaining  a  system  of  canals,  main 
branch  and  lateral  ditches  for  the  distribution  and  sale  of  said 
water  so  appropriated  by  it";  that  ''defendant  has  hereto- 
fore constructed  and  is  now  the  owner  of  a  certain  system 
of  canals,  main  branch  and  lateral  ditches  diverting  water 
from  Feather  river  and  conveying  the  same  to  various  points 
in  Butte  and  Sutter  counties";  that  part  of  said  system  of 
canals  is  a  certain  canal  which  diverts  water  from  the  west 
side  of  said  river,  about  five  miles  below  the  city  of  Oroville, 
following  the  contour  of  the  country  south  through  Butte 
county  into  Sutter  county  herein  designated  for  convenience 
"Butte  County  Canal";  that,  in  addition  to  said  canal,  de- 
fendant is  also  "the  owner  of  certain  other  canals,  main 
branch  and  lateral  ditches  aggregating  twenty  miles  in  length, 
exclusive  of  said  'Butte  County  Canal';  and  is  also  the 
owner  of  all  the  water  flowing  in  all  of  said  system  of  ca- 
nals"; that  defendant  "is  and  at  all  of  the  times  herein  men- 
tioned has  been  the  owner  of  a  certain  main  branch  or  lateral 
ditch  designated  for  convenience  as  'Lateral  No.  6,'  which 
said  lateral  diverts  water  from  said  Butte  County  Canal  at 
a  point  (particularly  describing  it)  and  said  main  branch  or 
lateral  ditch  extending  thence  in  a  general  southwesterly 
direction  through  the  lands  of  (describing  various  tracts  of 
land),  and  ending  on  the  north  line  of  the  northwest  quarter 
of  section  7,  township  17  north^  range  3  east,  M.  D.  M.    Said 
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lateral  No.  6  being  about  four  miles  in  length  and  approxi-  "^ 

mately  running  along  the  high  ridge  south  of  what  is  known  - 

as  Morrison's  slough.    That  the  southwesterly  or  lower  end  ^ 

of  said  'Lateral  No.  6'  main  braneh  ditch  is  on  the  highest  ^ 

possible  level  on  the  north  line  of  the  northwest  quarter  of  v 

said  section  seven";  that  plaintiff  is  the  owner  of  the  south-  >s 

east  quarter  of  the  northwest  quarter  of  said  section  7 ;  that,  x 

on  June  29,  1904,  defendant  entered  into  an  agreement  with  -i 

plaintiff  by  which  defendant  agreed  to  sell  to  plaintiff  ''such 
water  as  might  be  required  by  him  to  irrigate  the  crops  of  !< 

trees  growing  upon  said  lands  herein  described,  not  exceed-  ; 

ing  at  any  given  time  at  a  rate  of  one  cubic  foot  of  water  v^ 

per  second  for  each  one  hundred  and  sixty  acres  .  .  .  and  > 

agreed  to  deliver  to  the  plaintiff  the  said  water  at  the  highest  .^^ 

possible  level  on  the  north  line  of  the  northwest  quarter  of 
said  section  7,"  a  copy  of  which  agreement  is  attached  to  the  ; 

complaint  as  exhibit  "A";  that  said  agreement  was  prepared 
by  defendant  upon  a  form  partly  printed,  used  and  furnished 
by  defendant,  a  portion  of  which  is  written,  as  indicated; 
that  plaintiff  has  complied  with  each  and  all  the  terms  of  said 
agreement  and  is  able  and  willing  hereafter  to  continue  to 
do  so ;  that,  ever  since  April  15,  1904,  there  has  been  a  large 
quantity  of  water  flowing  through  said  Butte  county  canal, 
which  quantity  is  and  at  all  times  herein  mentioned  has  been 
sufficient  to  supply  all  consumers  using  water  under  contract 
with  defendant,  and  at  all  said  times  defendant  has  had  water 
sufficient  to  supply  plaintiff  for  the  irrigation  of  said  land; 
that  it  is  practicable  to  irrigate  said  lands  from  the  end  of 
said  "Lateral  No.  6"  on  the  highest  point  on  the  north  line 
of  the  northwest  quarter  of  said  section  7,  and  said  water  is 
necessary  to  irrigate  plaintiff's  said  land,  and  defendant  is 
able  to  and  can,  if  it  desires,  deliver  water  to  plaintiff  at 
said  point  as  specified  in  said  agreement.  Then  follow  aver- 
ments that,  on  May  1,  1910,  plaintiff  demanded  of  defendant 
to  deliver  water  to  plaintiff  as  by  the  terms  of  said  agreement 
provided,  said  delivery  to  be  made  on  May  5,  1910;  that 
defendant  was  then  in  a  position  to  deliver  and  could  have 
delivered,  if  it  had  desired,  the  water  to  which  plaintiff  was 
entitled  under  said  agreement,  but  defendant  neglected  and 
refused  to  so  deliver  or  deliver  water  at  all  to  plaintiff;  that 
unless  water  is  immediately  delivered  to  plaintiff  at  the  said 
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point  mentioned  in  said  agreement  plaintiff's  crops  will  be 
damaged  in  the  sum  of  $400;  that  plaintiff  is  the  party  ben- 
eficially interested  and  has  no  plain,  speedy  and  adequate 
remedy  in  the  ordinary  coarse  of  law,  and  that  plaintiff  has 
no  means  of  irrigating  said  land  except  by  and  through  said 
''Lateral  No.  6/'  and  that  the  law  specifically  enjoins  upon 
defendant,  as  a  public  service  corporation,  the  duty  of  sup- 
plying water  to  plaintiff  as  set  forth  in  said  agreement. 

Defendant  interposed  a  general  demurrer  to  the  complaint, 
and  also  demurred  thereto  as  ambiguous  in  certain  particu- 
lars. Demurrer  was  overruled  and  defendant  answered: 
Admitted  corporate  capacity  and  its  general  purposes  as  al- 
leged in  the  complaint;  denied  ownership  or  control  of  the 
alleged  branch  or  lateral  ditch,  but  alleged  ownership  of  a 
canal  conveying  water  to  various  points  in  said  counties; 
admitted  ownership  of  water  flowing  through  its  main  canal, 
but  denied  ownership  of  water  in  any  alleged  branch  or  lat- 
eral connecting  with  said  canal;  denied  the  averments  of  the 
complaint  as  to  lateral  No.  6;  admitted  plaintiff's  ownership 
of  land  as  alleged  and  the  execution  of  the  contract  of  March 
29,  1904,  but  denied  that  by  said  or  any  agreement  it  ag^reed 
to  deliver  water  on  the  north  line  of  said  northwest  quarter 
of  said  section  7;  admitted  that  defendant  is  able  and  can 
deliver  water  to  plaintiff  at  the  point  specified  in  said  agree- 
ment, but  denies  that  said  point  is  other  than  a  point  on  the 
line  of  its  main  canal,  at  which  point  it  is  alleged  by  defend- 
ant the  agreement  specifically  provided  that  water  should  be 
delivered,  and  alleged  its  readiness  to  deliver  water  to  plain- 
tiff at  said  point;  denied  the  averments  of  injury  to  plaintiff's 
crops  and  as  to  damage  thereto;  alleged  that  by  said  agree- 
ment defendant  agreed  to  furnish  water  to  plaintiff  at  a  point 
on  its  main  canal  and  not  otherwise,  which  it  is  now  and  at 
all  said  times  has  been  ready  to  do. 

The  court  made  findings  substantially  in  accord  with  the 
averments  of  the  complaint.  In  the  matter  of  the  alleged 
agreement  the  court  found  that  prior  thereto,  to  wit,  Decem- 
ber 2,  1903,  defendant  entered  into  an  agreement  with  plain- 
tiff to  deliver  him  water  ''in  a  branch  line  running  on  the 
north  line  of  the  said  land  of  plaintiff,''  which  agreement  is 
set  forth  in  the  findings;  ''that  thereafter  it  was  discovered 
by  the  parties  to  said  agreement  that  it  was  impracticable  to 
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run  a  main  branch  or  lateral  ditch  npon  the  north  line  of  said 
lands  of  plaintiff  for  the  reason  that  said  north  line  was 
lower  at  the  northwest  and  northeast  comer  than  at  the  point 
between  said  points ;  that,  for  the  purpose  of  overcoming  and 
obviating  the  physical  difficulty  preventing  the  defendant 
from  delivering  said  water  through  said  ditch  to  be  run  upon 
said  plaintiff's  north  line,  the  said  plaintiff  and  defendant 
entered  into  a  further  agreement  of  the  twenty-ninth  day  of 
June,  1904/'  the  agreement  mentioned  in  said  complaint. 
''That  in  said  agreement  of  December  2,  1903,  defendant 
agreed  to  deliver  said  water  to  said  plaintiff  in  a  lateral  or 
main  branch  ditch  running  on  the  north  line  of  said  plain- 
tiff's land.  That  in  and  by  said  agreement  of  June  29,  1904, 
the  said  defendant  agreed  to  deliver  said  water  to  plaintiff 
at  the  highest  possible  level  on  the  north  line  of  the  north- 
west quarter  of  said  section  7."  That  the  intention  of  the 
parties,  by  the  agreement  of  June  29,  1904,  was  ''to  change 
the  manner  or  mode  of  delivery  of  said  water  from  deliver- 
ing the  same  through  a  main  branch  or  lateral  ditch,  nmning 
upon  the  north  line  of  the  land  of  plaintiff,  to  providing 
for  the  delivery  of  said  water  upon  the  highest  possible  level 
on  the  north  line  of  lands  of  said  plaintiff." 

Plaintiff  had  judgment  as  prayed  for  with  $50  damages 
and  costs  of  suit. 

Defendant  appeals  from  the  judgment  and  from  the  order 
denying  its  motion  for  a  new  trial. 

Defendant  contends :  1.  That  the  demurrer  for  insufficiency 
of  facts  should  have  been  sustained;  2.  That  the  court  erred 
in  admitting  testimony  for  the  purpose  of  construing  the  con- 
tract in  question ;  3.  That  plaintiff  failed  to  prove  the  ability 
of  defendant  to  comply  with  the  writ  prayed  for. 

It  becomes  necessary  to  set  forth  so  much  of  the  agreement 
of  June  29,  1904,  as  will  illustrate  the  points  made  by  the 
parties  respectively.  It  consists  of  a  printed  form,  used  by 
defendant,  in  which  certain  portions  are  written,  which  latter 
will  be  indicated  by  italics.  It  purports  to  have  been  made 
by  defendant  as  first  party  and  plaintiff  as  second  party : 

"Witnesseth:  That  for  and  in  consideration  of  the  mutual 
covenants  and  considerations  herein  set  forth,  the  parties 
hereto  mutually  agree,  that  is  to  say,  the  party  of  the  first 
part  agrees,  to  furnish  to  the  party  of  the  second  part  from 


Feb.  1912.]    BoKSLBTT  v.  Butte  County  Canal  Co.       155 


its  system  of  canals,  to  be  constructed  by  it,  all  the  water 
that  may  be  required  (not  exceeding  at  any  given  time  at  the 
rate  of  1  cubic  foot  per  second  for  each  160  acres) »  for  the 
pnrpose  of  irrigating  the  following  described  lands,  to  wit: 

*'The  southeast  quarter  of  the  northwest  quarter  of  section 
seven  (7)  in  township  seventeen  north,  range  three  east,  con- 
taining forty  (40)  acres  of  land,  in  the  county  of  Butte,  state 
of  California, 

"The  party  of  the  second  part,  A.  Bonslett,  hereby  reserves 
the  right  to  re-locate  water  on  any  other  forty  (40)  acres  in 
the  northwest  quarter  of  said  section  seven  (7)  at  any  tim€ 
prior  to  the  use  of  water. 

**  First  payment  to  commence  at  such  a  tims  as  water  may 
be  ready  for  delivery  at  the  highest  possible  level  on  the  north 
line  of  the  northwest  quarter  of  said  section  seven  (7). 
— from  the  time  of  the  completion  and  delivery  of  water  in  the 
main  canal  of  said  system  to  such  a  point  as  is  most  conven- 
ient for  the  delivery  of  water  in  same  for  use  on  said  lands, 
at  which  point  the  said  party  of  the  second  part  agrees  to 
take  and  receive  such  water. 

''The  party  of  the  first  part  agrees  to  place  a  suitable  gate 
(if  there  is  not  already  one  there),  in  the  bank  of  said  canal 
or  a  main  branch  thereof,  at  the  point  at  which  water  is  to 
be  delivered  to  the  partly  of  the  second  part. 

"The  party  of  the  second  part  shall  construct  a  ditch  from 
said  gate  to  said  land  at  his  own  risk,  cost  and  expense,  and 
shall  maintain  and  keep  in  repair  the  same ;  and  it  is  further 
agreed  that  said  ditch  so  constructed  and  maintained  may, 
at  the  option  of  the  party  of  the  first  part,  become  a  branch 
ditch  of  the  said  party  of  the  first  part  and  be  under  its  con- 
trol ;  in  such  event  it  shall  have  the  right  to  use  and  enlarge 
such  ditch,  provided  such  use  shall  not  interfere  with  the 
fiow  of  water  to  said  land.  And  the  party  of  the  second  part 
hereby  grants  to  the  party  of  the  first  part  rights  of  way  over 
and  through  said  land,  with  right  of  entry  thereon  for  the 
purpose  of  constructing,  using  and  repairing  ditches,  canals, 
pipes  and  flumes  across  said  land,  and  the  flowing  of  water 
in  a  practical  and  customary  manner,  including  all  privileges 
necessary  or  convenient  to  the  full  enjoyment  of  said  right 
of  way ;  said  rights  of  way,  and  uses  to  be  used  with  doe  re- 
gard for  the  rights  of  the  party  of  the  second  part. 
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^^It  is  understood  and  agreed  that  the  water  covered  by  this 
agreement  shall  not  be  used  by  the  party  of  the  second  part 
on  any  lands  except  those  herein  described,  nor  shall  the  same 
be  by  him  permitted  to  go  to  waste  or  be  discharged  upon 
other  lands;  .  .  . 

''The  party  of  the  second  part,  in  consideration  of  the  con- 
struction of  said  main  canal,  and  ditch  rights  and  delivery  of 
water  agrees  to  pay  annually  to  the  party  of  the  first  part,  at 
its  office,  in  gold  coin  of  the  United  States,  on  the  first  day 
of  September  of  each  and  every  year  hereafter,  the  sum  of 
sixty  (60)  Dollars f  (that  is  to  say  at  the  rate  of  $1.50  per 
acre  annually),  the  first  annual  payment  hereunder  to  become 
due  and  payable  on  the  first  day  of  September  in  the  year 
in  which  water  is  first  delivered  at  said  gate,  and  shall  be 
paid  annually  thereafter;  .  •  . 

''It  is  further  agreed,  that  the  party  of  the  first  part  may 
shut  off  the  water  for  the  purposes  of  general  or  special  re- 
pair of  its  canals  or  ditches,  dams,  gates,  etc.,  in  the  fall  of 
any  year  and  at  such  other  times  as  urgent  necessity  may 
require ;  but  shall  restore  the  water  in  said  canals  or  ditches 
as  speedily  as  possible,  the  conditions,  circumstances  and  re* 
quirements  considered. 

"If  at  any  time  the  quantity  of  water  flowing  in  the  main 
canals  shall  be  less  than  the  full  capacity  thereof,  each  piece 
of  land  covered  by  water  contracts  with  the  party  of  the  first 
part  shall  be  entitled  only  to  its  proportional  share  of  the 
water  then  flowing.  ..." 

Certain  rules  are  found  in  the  codes,  bearing  upon  the  con- 
tentions of  the  respective  parties,  which  must  be  borne  in 
mind.  The  language  of  a  contract  is  to  govern  its  interpre- 
tation, if  the  language  is  clear  and  explicit,  and  does  not  in- 
volve an  absurdity  (Civ.  Code,  sec.  1638) ;  and,  subject  to 
certain  other  rules,  the  intention  of  the  parties  is  to  be  ascer- 
tained from  the  writing  alone,  if  possible  (Id.,  sec.  163J). 
The  whole  of  the  contract  is  to  be  taken  together,  each  clause 
helping  to  interpret  the  other  (Id.,  sec  1641).  A  contract 
may  be  explained  by  reference  to  the  circumstances  under 
which  it  was  made,  and  the  matter  to  which  it  relates  (Id., 
sec.  1647).  Where  there  is  ambiguity  or  uncertainty,  the 
contract  must  be  interpreted  in  the  sense  in  which  the  prom- 
isor believed,  at  the  time  of  making  it,  the  promisee  under- 
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fltood  it  (Id.,  see.  1649.)  Where  a  oontract  is  partly  writ- 
ten and  partly  printed,  or  is  written  or  printed  nnder  special 
directions  of  the  parties,  to  meet  their  intention,  and  the 
remainder  is  copied  from  a  form  originally  prepared  with- 
out special  reference  to  the  particular  parties  or  contract  in 
question,  the  written  controls  the  printed  parts.  If  the  two 
are  absolutely  repugnant,  the  printed  part  must  be  disre- 
garded (Id.,  1651).  The  circumstances  under  which  the  con- 
tract was  made,  including  the  situation  of  the  subject  of  the 
instrument,  and  of  the  parties  to  it,  may  also  be  shown,  so 
that  the  judge  be  placed  in  the  position  of  those  whose  lan- 
guage he  is  to  interpret.     (Code  Civ.  Proc,  sec.  1860.) 

Each  party  contends  that  the  agreement  is  free  from  ambi- 
guity and  uncertainty  and  that  its  intention  is  plainly  to  be 
ascertained  from  its  language  and  needs  no  interpretation. 
Unfortunately,  the  parties  disagree  radically  as  to  the  inten- 
tion said  to  be  imported  so  plainly  by  the  language.  The  only 
conclusion  to  be  derived  from  these  conflicting  views  is  that 
there  must  be  ambiguity  or  uncertainty  in  this  plain  lan- 
guage, else  two  diametrically  contrary  results  could  not  be 
reached  from  it,  namely,  by  plaintiff,  that  defendant  was  to 
deliver  water  at  the  highest  point  on  the  north  line  of  the 
said  northwest  quarter  of  section  7;  by  defendant,  that  it 
was  to  be  delivered  at  a  point  on  its  main  canal  some  miles 
distant  from  plaintiff's  land.  If  forced  to  reach  a  conclusion 
from  the  language  of  the  agreement  alone,  we  think  the  more 
reasonable  interpretation  would  be  that  given  by  plaintiff. 
Reading  the  entire  instrument  and  having  in  view  the  rules 
above  stated,  we  should  feel  inclined  to  interpret  the  written 
clause — "first  payment  to  commence  at  such  time  as  water 
may  be  ready  for  delivery  at  the  highest  possible  level  on  the 
north  line  of  the  northwest  quarter  of  said  section  seven" — 
to  indicate  the  point  of  delivery  of  water  as  well  as  indicating 
the  time  when  payment  for  water  was  to  commence.  The 
clause  immediately  following  is  the  provision  on  which  de- 
fendant relies,  but  it  is  part  of  the  printed  portion  of  the 
contract  and  must  be  harmonized  with  the  written  part,  or, 
if  repugnant  thereto,  must  be  disregarded.  One  thing  is 
dear  to  our  minds,  namely,  that  if  there  was  uncertainty  it 
was  as  to  the  point  where  the  water  was  to  be  delivered  by 
defendant.    It  agreed  to  deliver  water  to  plaintiff  "'from  its 
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■ystem  of  canals  •  •  .  f or  the  purpose  of  irrigating  the  follow- 
ing described  lands."  It  agreed  to  place  a  gate  for  plaintiff '9 
use  "in  the  bank  of  said  canal,  or  a  main  branch  thereof,  at 
the  point  at  which  water  is  to  be  delivered  to"  plaintiff.  The 
clause — ^''from  the  time  of  the  completion  and  delivery  of 
water  in  the  main  canal  of  said  system  to  such  point  as  is 
most  convenient  for  the  delivery  of  water  in  same  for  use  on 
said  lands" — is  printed  and  is  not  connected  with  what  pre- 
cedes it  in  a  way  to  show  what  is  meant,  and  is  in  fact  an 
incomplete  sentence.  It  is  not  probable  that  plaintiff  would 
have  surrendered  a  contract  more  favorable  to  him  and  have 
agreed  to  pay  for  water  delivered  some  miles  from  his  land 
and  without  any  apparent  means  of  bringing  it  to  his  land, 
but  defendant  claims  such  to  have  been  the  agreement.  There 
is  certainly  room  for  grave  doubt  as  to  the  contract's  having 
such  meaning.  This  doubt  was  satisfactorily  resolved  by  the 
evidence  which  we  think  was  rightly  admitted. 

It  appeared  that,  in  December,  1903,  a  contract  was  made 
with  plaintiff  by  the  agent  of  defendant  and  in  its  behalf, 
by  which,  as  found  by  the  court,  defendant  agreed  to  deliver 
the  water  contracted  for  "in  the  main  branch  running  on  the 
north  line  of  said  place  (plaintiff's  land)  of  said  system  to 
such  a  point  as  is  most  convenient  for  the  delivery  of  water 
in  same  for  use  on  said  lands,  at  which  point  the  said  party 
of  the  second  part  (plaintiff)  agrees  to  take  and  receive  such 
water."  The  finding  of  the  court  as  to  this  contract  and  the 
reason  given  for  making  a  new  one  is  supported  by  the  evi- 
dence. Plaintiff  testified  that  at  the  time  the  second  contract, 
June  29,  1904,  was  entered  into  it  was  represented  to  him 
that  defendant  would  deliver  the  water  at  the  highest  point 
on  the  north  line  of  the  northwest  quarter  of  section  7.  At 
that  time  neither  the  lateral  nor  the  main  canal  had  been 
completed.  Later  the  canal  was  completed  and  a  ditch  con- 
structed to  the  point  named,  called  "Lateral  No.  6,"  and  on 
through  plaintiff's  land.  Defendant  sent  statements  to  plain- 
tiff for  rental  for  1905,  1906  and  1907,  which  he  ignored.  He 
was  called  to  defendant's  office,  and  he  then  told  defendant 
that  he  would  pay  for  water  when  delivered  to  him,  where- 
upon he  was  informed  that  the  defendant  would  do  so  and, 
shortly  after,  plaintiff  received  the  water  at  the  point  claimed 
by  him  as  agreed  upon  and  he  paid  defendant  for  water  thus 
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delivered  for  1908  and  1909.  This  was  an  acquiescence  in 
and  confirmation  by  defendant  of  plaintiff's  construction  of 
the  contract. 

Upon  the  question  of  ownership  or  control  of  lateral  No. 
6,  there  w^as  evidence  that  it  was  constructed  by  labor  paid  for 
by  defendant,  and  we  have  seen  that  defendant  so  far  con- 
trolled it  as  to  deliver  water  to  plaintiff  through  this  lateraL 
Defendant  introduced  no  evidence  on  any  issue.  We  think 
the  finding  on  the  question  of  defendant's  ownership  or  con- 
trol of  this  branch  ditch  finds  support  in  the  evidence. 

Defendant  admits  its  liability  to  furnish  all  the  water  it 
agreed  to  deliver,  its  claim  being  that  it  was  to  be  delivered 
at  its  main  canal.  That  it  did  deliver  water  to  plaintiff 
through  the  lateral  No.  6  and  collected  rentals  for  the  service 
is  shown  without  conflict,  and  there  was  evidence  from  which 
the  inference  was  justified  that  defendant  has  the  ability,  if 
so  minded,  to  now  comply  with  its  agreement  as  the  trial  court 
found  it  to  be. 

The  demurrer  rested  on  defendant's  construction  of  the 
contract,  and,  as  we  think  such  construction  unwarranted,  the 
demurrer  was  rightly  overruled. 

The  judgment  and  order  are  affirmed* 

Hart,  J.y  and  Burnett^  J.,  concurred. 


[Cir.  No.  896.     Third  Appellate  District. — Pebruary  7,  1912.] 

EMILY  B.  KELLEY,   Respondent,  ▼.   H.   0.  LONG, 

Appellant. 

Landlord  and  Tenant— Bulk  as  to  Forcible  Kvictiok  from  Substan- 
TLLL  Pakt  of  Premises  Inapplicable  to  Insionipicant  Part. — The 
nile  that  if  a  tenant  is  forcibly  evicted  bj  the  landlord  from  a  snb- 
ftantial  part  of  the  demised  premises,  and  the  lease  is  not  terminated, 
there  can  be  no  apportionment  of  rent,  and  the  tenant  cannot  be 
compelled  to  pay  the  rent  reserred,  and  that  an  actual  ouster  is  not 
necessary  to  eonstitute  an  eviction,  since  any  act  of  the  lessor  whi'*h 
results  in  depriving  the  lessee  of  the  bennficial  enjoyment  of  the 
premises  will  constitute  an  sviction,  does  not  apply  when  it  does  not 
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appear  that  the  interference  has  resulted  in  depriving  the  lessee  of 
a  substii  Dtial,  as  distinguished  from  an  insignifleant  or  inconsequen- 
tial, portion  of  the  demised  premises. 

Id. — Action  vob  Rent — ^Possession  of  Lbssxi  not  Changxd — Tkespass 
UPON  Appurtenant  Water  Bight — ^Damages — ^Eent  not  Extin- 
0UIS1I1SD. — Where  it  appears  that  the  lessee  sued  for  rent  was  at  all 
times  in  the  actual  possession  and  oceupanej  of  the  premises  and  of 
the  water  rights  appurtenant  thereto,  except  that  it  is  found  that  a 
comparatively  small  portion  of  the  water  was  wrongfully  taken  with 
the  knowledge  and  consent  of  the  lessor,  on  or  about  April  Ist  of  one 
year,  and  that  the  damage  resulting  therefrom  eould  be  measured 
in  money  was  the  sum  of  $40  only,  which  was  deducted  from  the 
rent  reserved,  it  is  held  that  the  act  of  interference  amounted 
to  no  more  than  a  mere  trespass,  and  that  there  was  no  eviction  from 
a  substantial  part  of  the  premises  that  could  extinguish  the  rent. 

In. — Consistency  op  Findings — Mere  Passing  Trespass  not  Incon- 
sistent With  PossESSiON.-^Since  no  mere  passing  trespass  amounts 
to  an  interference  with  possession,  the  finding  that  the  defendant 
had  the  sole  and  exclusive  possession  of  the  demdsed  premises  and 
the  appurtenant  water  rights  is  not  in  conflict  with  the  finding  that 
a  third  party  named,  with  the  knowledge  and  consent  of  the  plain- 
tiff, interfered  with  said  water  rights,  to  defendant's  detriment  in  a 
specified  sum  awarded  to  defendant,  on  one  occasion  only. 

Id. — Support  of  Finding  as  to  Trespass — Oonplicting  Evidence — ^Re- 
spondent NOT  Entitled  to  Reuep. — It  is  held  that,  although  there 
is  some  evidence  urged  by  respondent  which  might  have  sustained 
a  finding  that  the  third  person  named  had  the  right  to  divert  a  por- 
tion of  the  water  for  use  on  his  land  during  defendant's  term  as 
lessee,  yet  as  there  is  some  evidence  supporting  the  finding  that  he 
was  a  trespasser,  and  not  authorised  to  use  any  part  of  the  water, 
this  court  cannot  change  the  finding,  and  that  the  respondent,  not 
having  appealed,  is  not  in  a  position  to  ask  for  such  relief. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lassen 
County.    J.  0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Rankin  &  Julian,  for  Appellant. 

F.  A.  and  E.  A.  Eelley,  for  Respondent 

HART,  J. — ^This  is  an  action  for  the  recovery  of  rent  al- 
leged to  be  due  the  plaintiff  from  the  defendant  under  the 
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terms  of  a  certain  lease  executed  by  the  plaintiff  and  one  B. 
A.  Eelley  of  a  tract  of  land  known  as  the  ''Eelley  Ranch,*' 
and  situated  in  Lassen  county. 

(E.  A.  Eelley,  subsequently  to  the  execution  of  said  lease, 
conveyed  and  transferred  to  plaintiff  all  his  interest  in  the 
demised  premises.) 

The  complaint  prayed  for  judgment  in  the  sum  of  $454.34, 
but  the  court,  by  which  the  action  was  tried,  a  jury  having 
been  waived  by  the  parties,  awarded  judgment  in  the  torn  of 
$414.34. 

This  appeal  is  prosecuted  by  the  defendant  from  the  judg- 
ment, supported  by  a  bill  of  exceptions. 

By  the  lease  the  lessors  demised  to  the  defendant  the  land 
therein  described,  together  with  the  appurtenances  thereto, 
for  the  term  of  five  years,  commencing  on  the  first  day  of 
March,  1908,  at  the  yearly  rental  of  $500  in  United  States 
gold  coin,  to  be  paid  as  follows :  $250  on  or  before  the  first  day 
of  March,  and  $250  on  or  before  the  first  day  of  October,  of 
each  and  every  year  ''during  the  five  year  term  of  this  lease, 
as  aforesaid.'' 

The  gravamen  of  the  complaint  is  that  the  defendant  has 
paid  the  sum  of  $45.66,  only,  on  account  of  said  rent  for  the 
year  commencing  on  the  first  day  of  March,  1909,  and  that 
there  is,  therefore,  a  balance  due  and  owing  plaintiff  from 
defendant  on  account  of  the  rent  for  said  year,  the  sum  for 
which  plaintiff  prays  judgment. 

Among  other  covenants  of  said  lease  is  the  following:  ''That 
the  said  second  party,  paying  the  said  rent  and  performing 
said  covenants  and  promises,  shall  and  may  at  all  times  peace- 
ably have,  hold  and  enjoy  the  said  premises,  without  any 
manner  of  let,  suit,  trouble  or  hindrance  of  or  from  the  said 
first  parties  or  any  other  person  whomsoever." 

The  answer  admits  the  execution  of  the  lease  as  alleged  in 
the  complaint;  denies  that  any  balance  is  due  plaintiff  from 
defendant  on  account  of  the  rent  referred  to  in  the  complaint, 
and  then,  as  a  special  defense,  and  upon  which  a  counterclaim 
in  the  sum  of  $717.80  is  set  up,  the  answer,  in  substance,  al- 
leges: That,  in  connection  with  the  demised  land,  there  are 
certain  water  rights  and  ditches  from  Susan  river,  which  said 
water  rights  are  exclusive  to  the  use  of  said  real  property  and 
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ander  the  ownership  and  control  of  the  lessors ;  that  the  land 
in  question  is  suitable  for  and  adaptable  to  agricultural  pur- 
poses when  properly  irrigated  and  watered  by  means  of  the 
water  rights  and  ditches  in  connection  therewith ;  that  defend- 
ant entered  into  the  possession  and  occupancy  of  said  land 
and  the  water  rights  appurtenant  thereto,  "believing  that  he 
had  the  sole  and  exclusive  right  to  use  such  water  and  water 
rights  for  the  purposes  of  irrigation  on  the  said  Kelley  Ranch; 
that  he  thereupon  planted  crops  on  said  premises  and  prop* 
erty  and  prepared  to  irrigate  and  cultivate  and  properly  har- 
vest the  same";  that,  about  the  first  day  of  April,  1909,  one 
F.  H.  Shanks^  then  in  possession  of  and  occupying  a  portion 
of  the  "Kelley  Ranch,"  known  as  the  "Frank  Kelley  place," 
without  the  consent  of  the  defendant,  "and  with  the  knowl- 
edge and  consent  of  the  plaintiff  herein  took  the  possession 
and  control  of  all  the  water  and  water  rights  appurtenant 
to  and  connected  with  said  leased  premises  and  interfered 
with  defendant's  use  of  the  same  and  hindered  and  prevented 
said  defendant  from  using  the  said  water  for  irrigation  pur- 
poses on  said  leased  premises";  that  thereafter,  and  during 
the  irrigating  season  of  1909,  said  Shanks,  "without  the  con- 
sent of  defendant  and  with  the  full  knowledge  and  con- 
sent of  the  plaintiff  herein,  notwithstanding  the  covenants 
and  agreements  on  the  part  of  plaintiff  in  said  lease  contained, 
was  permitted  and  allowed  by  said  plaintiff  to  continue  in  the 
possession  of  said  water  and  water  rights  and  to  use  the  same 
in  such  manner  as  to  hinder  and  prevent  said  defendant  from 
harvesting  his  crops  or  from  making  proper  or  any  use  of 
said  water  upon  said  leased  premises."  It  is  then  alleged 
that  the  damage  to  the  defendant  by  reason  of  the  aforesaid 
acts  of  said  Shanks,  with  the  knowledge  and  consent  of  the 
plaintiff,  amounted  to  the  said  sum  of  $717.80. 

The  court  found  that  the  defendant,  on  the  first  day  of 
March,  1908,  by  virtue  of  the  lease  referred  to  by  the  com- 
plaint, went  into  the  possession  and  occupancy  o£  the  demised 
premises  and  "he  ever  since  has  been  and  still  is  in  possession 
and  occupancy  of  the  same  as  such  lessee,  together  with  the 
water  and  water  rights  appurtenant  thereto  and  used  in  con- 
nection therewith;  that  during  all  of  said  time  said  defend- 
ant had  the  sole  and  exclusive  possession  and  right  of 
possession  of  said  premises  and  water  rights  and  had  the  sole 
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and  exclusive  right  to  use  such  water  and  water  rights  for 
irrigation  purposes  on  said  Eelley  Ranch";  but  the  court 
found  further  that,  about  the  first  day  of  April,  1909,  F.  H. 
Shanks  did  interfere  with  the  defendant's  use  of  a  portion 
of  the  water  and  water  rights  referred  to  in  the  answer,  and 
that  such  interference  was  with  the  knowledge  and  consent 
of  the  plaintiff  and  resulted  in  damage  to  the  defendant  in 
the  sum  of  $40.  The  court,  however,  found  that  said  water 
and  water  rights  were  not  interfered  with  by  Shanks,  with 
the  knowledge  and  consent  of  plaintiff,  subsequent  to  the  first 
day  of  April,  1909,  as  charged  in  the  answer,  and  that  the 
defendant  did  not  suffer  damage  in  the  sum  of  $717.80,  as 
alleged  by  him.  The  court  concluded  as  a  matter  of  law  that 
the  plaintiff  was  entitled  to  judgment  in  the  sum  sued  for, 
minus  the  sum  of  $40,  found  to  be  the  extent  of  the  damage 
sustained  by  the  defendant  by  the  acts  of  Shanks  with  the 
consult  of  the  plaintiff. 

The  main  contention  of  the  appellant  is  that  the  act  of  the 
plaintiff  in  consenting  to  the  use  of  the  water  and  water  rights 
appurtenant  to  the  demised  premises  by  Shanks  and  the  lat^ 
ter's  use  thereof  or  interference  therewith,  with  plaintiff's 
consent,  amounted  to  an  eviction  of  plaintiff  from  the  demised 
premises  and,  therefore,  destroyed  the  right  of  plaintiff  to  the 
rent  reserved  by  the  lease. 

The  rule  invoked  and  sought  to  be  applied  in  this  case  by 
appellant  is  thus  stated  in  the  syllabus  in  the  case  of  SIcaggs 
v.  Emerson,  50  Cal.  3:  ''If  a  tenant  is  forcibly  evicted  from 
a  substantial  part  of  the  demised  premises  by  the  landlord, 
and  the  lease  is  not  terminated,  but  the  tenant  still  continues 
to  occupy,  under  the  lease,  the  part  of  which  he  retains  pos- 
session, the  tenant  cannot  be  compelled  to  pay  the  rent  re- 
served, for,  in  such  case,  there  can  be  no  apportionment  of 
rent."  And  it  is  not  necessary  that  there  should  be  an  actual 
ouster  to  constitute  an  eviction,  for  any  act  of  the  lessor  which 
results  in  depriving  the  lessee  of  the  beneficial  enjoyment  of 
the  premises  will  constitute  an  eviction.  {Agar  v.  Winslow, 
123  Cal.  587,  593,  [69  Am.  St.  Eep.  84,  56  Pac.  422 1 ;  Cam^ 
arillo  V.  Fenlon,  49  Cal.  202 ;  Skaggs  v.  Emerson,  50  Cal.  8 ; 
Levitzky  v.  Canning,  33  Cal.  299.) 

But  we  think  the  rule  as  stated  does  not  apply  where  it  does 
not  appear  that  the  interference  has  resulted  in  depriving  the 
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lenee  of  a  iuhstantial  as  distinguished  from  an  insignificant 
or  inoonseqoential  portion  of  the  demised  premises,  or,  in 
other  words,  in  depriving  him  of  the  beneficial  enjoyment  of 
a  substantial  portion  of  the  premises.  In  nearly  all  the  cases 
cited  by  appellant  and  to  which  we  have  referred  it  will  be 
found  that  the  interference  by  the  lessor  resulted  in  depriv- 
ing the  lessee  of  the  right  to  collect  and  receive  the  rents  from 
subtenants  before  the  termination  of  the  lease.  Such  an  act 
would,  of  course,  amount  to  an  eviction,  and  the  rule  relied 
upon  by  appellant  would  apply. 

But,  in  the  present  case,  the  lessee  was  at  all  times  in  pos- 
session and  occupancy  of  the  premises  and  the  water  rights 
appurtenant  thereto,  except,  according  to  the  findings,  a  com- 
paratively small  portion  of  the  water  which,  it  was  found, 
was  wrongfully  taken,  with  the  knowledge  and  consent  of  the 
lessor,  by  Shanks,  on  one  particular  occasion  during  the  year 
1909— on  or  about  April  1st  of  that  year.  That  the  portion 
of  the  water  and  water  rights  with  which  Shanks  wrongfully 
interfered  was  inconsequential  and  did  not  disturb  the  def end- 
ant 's  beneficial  enjoyment  of  a  substantial  portion  of  the 
demised  premises,  is  shown  by  the  finding  that  the  damage  to 
the  defendant  resulting  from  such  interference,  measured  in 
money,  amounted  to  the  sum  of  $40  only.  Obviously,  if  the 
interference  with  defendant's  possession  was  no  more  serious 
than  that  finding  indicates  (and  the  sufficiency  of  the  evi- 
dence to  justify  the  findings  is  not  challenged  here),  the  act 
of  Shanks  can  amount  to  no  more  than  a  mere  trespass.  And 
it  is  the  settled  rule  that  no  acts  of  ''molestation,  even  if  com- 
mitted by  the  landlord  himself  or  by  a  servant  at  his  com- 
mand, amount  to  a  breach  of  the  covenant,  unless  they  are 
more  than  a  mere  trespass.''  (Taylor's  Landlord  and  Ten- 
ant,  9th  ed.,  sec.  809,  and  cases  cited.)  The  defendant,  at  all 
times,  enjoyed  possession  and  occupancy  of  these  premises, 
including  the  water  rights,  and  had  and  exercised  full  and 
exclusive  use  of  the  water,  except  the  trifling  portion  of  which 
he  was  deprived  by  the  act  of  Shanks  on  a  single  occasion. 
It  most  certainly  cannot  be  justly  said  that  this  act  amounted 
to  an  eviction  of  the  defendant  from  a  substantial  portion  of 
the  demised  premises,  and  should,  therefore,  operate  as  a  sus- 
pension or  extinguishment  of  the  rent     (Taylor's  Landlord 
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and  Tenant,  sec.  309;  Oglive  v.  BuU,  5  Hill  (N.  T.),  64.)  A 
mere  passing  trespass  cannot  operate  to  so  oust  a  tenant  of 
his  possession  as  to  amount  to  an  eviction  or  a  dispossession. 

The  foregoing  views  constitute,  we  think,  a  sufficient  answer 
to  the  further  contention  of  the  appellant  that  the  findings 
are  inconsistent  and  contradictory,  in  that  finding  3,  by  which 
the  court  finds  that  the  defendant  had  the  sole  and  exclusive 
possession  and  occupancy  of  the  premises  and  water  rights 
appurtenant  thereto  is  in  direct  conflict  with  finding  7, 
whereby  the  court  finds  that  Shanks,  with  the  knowledge  and 
consent  of  plaintifF,  interfered  with  said  water  rights  to  the 
detriment  of  the  defendant.  If,  as  we  have  held,  the  act  of 
Shanks,  with  the  consent  of  the  plaintiflf,  as  found  by  finding 
7,  was  a  mere  trespass,  then  the  finding  that  the  defendant 
had  the  "sole  and  exclusive  possession  of  the  premises"  at  all 
times,  is  strictly  true. 

Counsel  for  the  respondent  insists  that  there  is  no  evidence 
which  justifies  the  finding  of  the  court  that  the  defendant  was 
damaged  in  the  sum  of  $40  and  asks  that  the  judgment  be  so 
modified  bs  that  the  plaintiff  may  be  awarded  the  full  amount 
sued  for.  While  there  is  evidence  in  the  record  from  which, 
apparently,  the  court  would  have  been  justified  in  educing  a 
finding  that  the  defendant  accepted  the  lease  with  a  full 
understanding  that  Shanks  had  always  used  some  of  the  water 
from  the  ditches  and  would  be  entitled  to  a  certain  share 
thereof  during  the  defendant's  term,  still  we  cannot  say  that 
there  is  not  some  evidence  that  supports  the  finding  which, 
in  effect,  declares  that  he  was  not  authorized  or  entitled  to 
use  any  portion  of  said  water.  It  is,  of  course,  an  obvious 
proposition  that  a  court  of  review  cannot  change  a  finding 
of  a  trial  court  where  there  is  any  evidence  that  justifies  and 
supports  it.  Moreover,  not  having  taken  an  appeal,  the  plain- 
tiff is  not  in  a  position  to  ask  for  such  relief. 

So  far  as  we  are  able  to  judge  from  the  record  before  us, 
the  judgment  was  legally  awarded,  is  just,  and  should  not, 
therefore,  be  disturbed.    It  is  accordingly  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.|  concurred. 
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[Crim.  No.  228.    Second  Appellate  Distriet. — February  8,  1912«] 

In  the  Matter  of  the  Application  of  FRANCISCO  QIANNINI 

for  a  Writ  of  Habeas  Corpus. 

Cbiminal  Law — Power  of  Court  to  Suspend  Sentence  voe  Maximum 
Term. — A  court  hae  power,  under  section  1203  of  the  Penal  Corle  ax 
amended  in  1911,  to  place  a  defendant  upon  probation  for  the  full 
maximum  term  of  sentence  provided  for  the  offense  of  which  he  is 
conyictedy  and  when  a  defendant  is  placed  on  probation  without  limi- 
tation of  time,  the  same  extends  to  such  maximum  term  of  sentence, 
and  no  longer. 

GONSTRUCTION   09    STATUTE — ^POWSR   OF     SUSPENSION     NOT    LIMITED   BT 

Failure  of  Ck>URT  to  Plage  Defendant  in  Cars  of  Probation 
Officer. — ^It  is  held  that  the  proper  construction  of  the  statute  is 
that  absolute  power  of  suspending  sentence  is  given  by  such  section 
of  the  Penal  Code  as  amended,  and  that  whore  a  court  acts  under  the 
statute,  within  the  limits  thereof,  such  order  of  suspension  is  not 
invalidated  because  the  court  omits  a  duty  imposed  bj  law  upon 
it  to  place  the  party  in  charge  of  a  probation  officer.  The  func- 
tions of  the  probation  officer  are  not  to  hold  the  defendant  in  cus- 
tody, but  to  exercise  a  supervisory  control  over  his  conduct  as  an 
arm  or  instrument  of  the  court. 

Id. — Sentence  not  Intrusted  to  Probation  Officer — Commitment 
UPON  Revocation  of  Suspension. — The  legislative  intent  that  no 
part  of  the  sentence  is  included  within  the  period  of  the  probation 
officer's  surveillance  is  apparent  when  it  is  considered  that  upon  the 
revocation  of  the  original  order  of  suspension,  the  law  permits  the 
commitment  of  the  defendant  for  the  full  term  of  the  sentence  as 
originally  pronounced.  The  statute  confers  the  power  of  revocation 
and  modification  upon  the  court  for  any  cause  which  to  the  court  is 
good  and  sufficient. 

Id. — ^Revocation  of  Suspension  Essential  to  Power  of  Commitment. 
The  court  having,  by  its  judgment,  suspended  the  execution  of  the 
sentence  under  the  statute,  and  having  jurisdiction  so  to  do,  the 
same  became  an  operative  judgment  of  court,  and  so  remains  until 
revoked  or  modified  by  an  order  regularly  made;  and  in  order  that 
the  court  should  possess  the  power  to  issue  a  commitment  to  one 
whose  sentence  had  theretofore  been  suspended,  a  revocation  or 
modification  of  the  order  of  suspension  is  an  essential  prerequisite. 

Id. — Commitment  bt  Justice  of  Peace — Affibmativb  Showing  of 
Revocation  of  Suspension  Required — ^Absencb  of  Intendments. 
Where  the  order  of  suspension  of  sentence  was  made  by  a  justice 
of  the  peaoe,  no  intendments  can  be  made  in  favor  of  a  subsequent 
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Judgment  of  eommitment  mad*  bj  him,  under  the  eentenee;  bot  hit 
Jnriadietion  to  make  it  moat  affirmatiTelj  appear;  and  where  the 
reeord  does  not  dieclose  that  anj  modifieation  or  relocation  was  ever 
made  bj  the  justice,  the  eommitment  by  him  was  without  anthoritj 
of  law,  and  the  prisoner's  detention  thereunder  was  unlawful 
lb. — ^Habeas  Cobfub. — The  commitment  being  inyalid,  the  prisoner  is 
entitled  to  be  discharged  from  custody  thereunder  upon  writ  of 
habeas  corpm. 

Ii>. — Conx  Pbotibiom  mot  OoMiuoriMe  With  Ezboutivb  Authobitt  ov 
GovxBMOB. — Section  1203  of  the  Penal  Gode,  as  now  existing,  regu- 
lating the  suspension  of  sentences,  and  the  power  of  commitment 
thereafter  under  the  sentence,  does  not  interfere  in  anj  way  with 
the  functions  and  duties  of  the  governor  of  the  state. 

APPLICATION  for  discharge  upon  writ  of  habea$  corpui. 

The  facts  are  stated  in  the  opinion  of  the  court 

Flint,  Gray  &  Barker,  H.  B.  McClure,  H.  T.  Miller,  and 
O.  W.  Z^rtman,  for  Petitioner. 

Frank  Lamberson,  District  Attorney,  and  James  M.  Burke, 
Deputy  District  Attorney,  for  Respondent 

THE  COUBT.— Petitioner  on  the  tenth  day  of  June,  1911, 
entered  a  plea  of  guilty  to  the  charge  of  unlawfully  selling 
intoxicating  liquor  contrary  to  the  provisions  of  an  ordinance 
of  Tulare  county.  The  court  thereupon  adjudged  that,  as 
punishment  for  the  offense  committed,  ''the  said  defendant 
Francisco  Oiannini  do  pay  a  fine  of  seventy-five  dollars,  and 
in  case  said  fine  is  not  paid  within  one  hour  from  the  time  of 
rendering  judgment,  that  you,  Francisco  Oiannini,  defendant, 
be  imprisoned  in  the  county  jail  of  the  county  of  Tulare,  state 
of  California,  until  the  fine  be  duly  satisfied,  in  proportion 
of  one  day's  imprisonment  for  every  dollar  of  the  fine,  or 
until  lawful  payment  shall  have  been  made  of  such  proportion 
of  said  fine  as  shall  not  have  been  satisfied  by  imprisonment, 
at  the  rate  above  prescribed.  And  it  is  further  ordered  by 
this  court  that  the  defendant  Francisco  Oiannini  be  impris- 
oned in  the  county  jail  of  the  county  of  Tulare,  state  of  Cali- 
fornia, for  the  term  of  ninety  days,  and  this  latter  sentence 
is  suspended  during  the  good  behavior  of  defendant  Francisco 
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Giannini,  and  any  violation  made  by  defendant  in  fnture, 
commitment  will  issue  for  this  imprisonment.  Done  in  open 
court  this  10th  day  of  June,  1911.**  Thereafter,  on  the 
twenty-eighth  day  of  November,  1911,  the  justice  of  the  peace 
issued  a  commitment  commanding  the  sheriff  forthwith  "to 
take,  arrest  and  safely  keep  and  imprison  the  within  named 
Francisco  Giannini  in  the  county  jail  of  said  county  of  Tulare 
until  said  judgment  shall  have  been  satisfied  as  therein  pre- 
scribed.** Petitioner  was  thereupon  taken  into  custody  upon 
said  commitment,  and  he  seeks  a  discharge  from  such  custody 
by  reason  thereof.  The  return  of  the  officer  justifies  the  de- 
tention of  petitioner  based  upon  the  commitment  so  issued. 

The  question  presented  upon  this  application  is  as  to  the 
validity  of  such  commitment.  Petitioner's  chief  contention 
is  that,  under  the  provisions  of  section  1203,  Penal  Code,  as 
amended  April  6,  1911  (Stats.  1911,  p.  689),  the  power  of  the 
court  to  suspend  sentence,  or  to  revoke  probation  and  execute 
the  original  sentence,  cannot  extend  beyond  the  period  of  time 
fixed  by  the  court  as  the  sentence,  and  that  more  than  ninety 
days  having  elapsed  between  the  date  of  the  sentence  and  the 
issuance  of  the  commitment  herein,  the  court  no  longer  pos- 
sessed power  to  direct  the  commitment  of  petitioner.  With 
the  general  proposition,  that  the  power  of  the  court  to  issue 
a  commitment  cannot  extend  beyond  the  time  of  the  sentence 
fixed  by  the  court,  we  do  not  agree.  Section  1203,  Penal 
Code,  as  so  amended,  provides:  ''The  court,  judge  or  justice 
thereof,  may  suspend  the  imposing,  or  the  execution  of  sen- 
tence, and  may  direct  that  such  suspension  may  continue  for 
such  period  of  time,  not  exceeding  the  maximum  possible  term 
of  such  sentence,  and  upon  such  terms  and  conditions  as  it 
shall  determine,  which  terms  and  conditions  may  include,  in 
the  discretion  of  the  court,  the  requirement  of  bonds  for  the 
appearance  of  the  person  released  upon  probation  before  the 
court,  at  any  time  that  the  court  may  require  such  appear- 
ance in  the  investigation  of  any  alleged  violation  of  said  terms 
and  conditions  of  probation,  and  such  bonds  may  be  at  any 
time  by  the  court  exonerated  without  affecting  any  of  the 
other  terms  or  conditions  of  such  probation;  and  in  case  of 
such  suspension  of  imposition  or  execution  of  sentence,  the 
court  shall  place  such  person  on  probation  and  under  the 
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charge  and  supervision  of  the  probation  officer  of  said  court, 
during  such  suspension,  or  under  the  charge  and  supervision 
of  the  probation  officer  of  the  county  in  which  such  proba- 
tioner is  by  the  court  permitted  to  reside.''  The  offense  with 
which  petitioner  was  charged  being  a  misdemeanor  as  de- 
clared by  the  ordinance,  the  possible  maximum  term  of  sen- 
tence, assuming  that  section  19  of  the  Penal  Code  applies  to 
the  violation  of  an  ordinance,  is  six  months'  imprisonment. 
That,  in  our  opinion,  is  the  maximum  possible  term  of  sen- 
tence ;  that  it  is  competent  for  a  court  to  impose  any  sentence 
of  imprisonment  less  than  this  maximum  term,  and,  notwith- 
standing such  fixation,  to  place  the  defendant  upon  probation 
for  the  full  maximum  term,  and  that  when  a  defendant  is 
placed  on  probation  without  limitation  of  time,  the  same  ex- 
tends to  such  maximum  term  of  sentence  and  no  longer.  It 
follows,  then,  that  if  all  other  proceedings  of  the  justice  were 
regular,  he  possessed  authority  under  the  law  to  place  peti- 
tioner upon  probation  for  the  full  period  of  six  months. 
Respondent's  contention,  however,  is  that  the  court  possessed 
no  power  under  the  statute  to  place  a  party  upon  probation, 
except  in  instances  where  the  party  is  placed  in  the  hands  of 
a  probation  officer,  and  that  the  order  of  the  court  should  so 
specify ;  in  other  words,  that  the  mode  prescribed  by  the  stat- 
ute is  the  measure  of  the  power  of  the  court  We  think  a 
proper  construction  of  the  statute  is  that  absolute  power  of 
suspending  sentence  is  given  by  this  section,  and  that  where 
a  court  acts  under  the  statute,  within  the  limits  thereof,  such 
order  of  suspension  is  not  invalidated  because  the  court  omits 
a  duty  imposed  by  law  upon  it :  namely,  to  place  the  party  in 
charge  of  a  probation  officer.  The  functions  of  the  probation 
officer  are  not  to  hold  the  defendant  in  custody,  but  to  exer- 
cise a  supervisory  control  over  his  conduct  as  an  arm  or  in- 
strument of  the  court.  The  legislative  intent  that  no  part 
of  the  sentence  is  included  within  the  period  of  the  probation 
officer's  surveillance  is  apparent  when  it  is  considered  that 
upon  revocation  of  the  original  order  of  suspension  the  law 
permits  defendant's  commitment  for  the  full  term  of  the  sen- 
tence as  originally  pronounced.  The  court  having  by  its  judg- 
ment suspended  the  execution  of  this  sentence  under  the 
statute,  and  having  jurisdiction  so  to  do,  the  same  became  an 
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operative  judgment  of  court  and  so  remains  until  revoked  or 
modified  by  an  order  regularly  made.  This  statute  confers 
the  power  of  revocation  and  modification  upon  the  court  for 
any  cause  which  to  the  court  is  good  and  sufficient ;  but  that  a 
court  should  possess  the  power  to  issue  a  commitment  for  one 
whose  sentence  had  theretofore  been  suspended,  a  revocation 
or  modification  of  the  order  of  suspension  is  an  essential  pre- 
requisite. No  intendments  being  in  favor  of  the  judgment  of  a 
justice,  his  authority  to  issue  a  commitment  must  affirmatively 
appear.  The  record  does  not  disclose  that  any  such  modifica- 
tion or  revocation  was  ever  made  by  the  justice  in  the  case  of 
petitioner,  and  the  commitment  was,  therefore,  in  our  opinion, 
issued  without  authority  of  law  and  the  prisoner's  detention 
thereunder  unlawful 

We  think  it  unnecessary  to  distinguish  the  cases  of  In  re 
Collins,  8  Cal.  App.  867,  [97  Pac.  188],  and  In  re  Moore,  12 
CaL  App.  161,  [107  Pac.  129].  These  cases,  and  those  of  the 
supreme  court  upon  which  they  are  based,  were  all  construc- 
tions of  section  1203  of  the  Penal  Code  prior  to  the  amend- 
ment of  1911,  before  which  date  no  power  of  suspension  of 
sentence  after  judgment  was  given  the  court;  hence,  it  fol- 
lowed that  an  attempt  at  suspension  was  void  and  the  defend- 
ant was  properly  treated  as  an  escape,  or  as  one  having 
consented  to  a  delay  in  the  issuance  of  the  execution.  Since 
the  adoption  of  the  amendment  above  cited,  the  power  of  a 
court  to  suspend  sentence  after  judgment  cannot  be  ques- 
tioned. 

We  are  not  of  opinion  that  section  1203,  Penal  Code,  as  now 
existing,  interferes  in  any  way  with  the  functions  and  duties 
of  the  chief  executive  of  the  state.  We  think  it  competent  for 
the  legislature,  and  an  exceedingly  wise  provision,  to  confer 
upon  the  courts  this  power  of  suspension  of  sentence  to  be 
exercised  in  proper  instances,  and  that  its  enactment  in  no 
wise  impairs  the  functions  of  a  co-ordinate  branch  of  the  gov- 
ernment. 

Many  other  points  are  presented,  but  entertaining  the  views 
hereinbefore  expressed,  a  discussion  thereof  is  unnecessary. 

No  authority  for  the  issuance  of  the  commitment  appearing, 
the  same  is  invalid,  and  the  prisoner  is  ordered  discharged 
from  custody. 
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[dim.  No.  tZZ,    Second  AppoHata  Diotriet.^Febniarj  8,  1912.] 

THE  PEOPLE,  Respondent,  r.  NOEL  WRIGHT,  AppeUant. 
Criminal  Law — Sxduction  Ukdib  Pbomisx  oy  Masbiaos— Essimtials 

OP  OlTEKSB — SkDUCTION  BT  MABBISD  MaN — lONOKANCI  OW  MaBRIAGI 

EssBNTiAL. — ^Before  the  erime  of  eeduetion  ae  defined  hj  aeetlon  266 
of  the  Penal  Code  is  made  out,  it  most  appear  that  the  proeeentriz 
haa  relied  npon  the  promise  of  the  accused  that  he  will  marrj  her. 
If  the  accused  is  a  married  man,  it  must  appear  that  he  seduced 
her  under  a  promise  of  marriage,  she  not  knowing  that  he  has  a  wif  e, 
in  which  case  the  illegality  of  his  promise  does  not  excuse  him;  but 
if  at  the  time  of  giving  her  consent  she  knew  that  the  man  was 
married,  she  is  not  excused  for  the  surrender  of  her  chastity  to  him 
by  reliance  npon  his  lUegal  promise. 

1]>. — CONTUCTINO  EVIDSMCI  AS  TO  KNOWLBDGX   OF  MABBIAOS — PbeJUDI- 

oiAL  Ebbob  in  Bbfusino  iNSTBUonoK. — ^Whcro,  npon  a  prosecution 
for  seduction,  the  evidence  is  conflicting  npon  the  question  whether 
or  not,  at  the  time  of  the  commission  of  the  alleged  offense,  the 
prosecutrix  knew  that  the  defendant  was  a  married  man,  it  is  prejudi- 
cial error,  amounting  to  a  miscarriage  of  justice,  to  refuse  to  instruct 
the  jury  that  if  the  prosecutrix  knew  at  such  time  that  the  defendant 
was  married,  she  was  not  justified  in  relying  upon  his  promise  to 
marry  her. 

APPEAL  fFom  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Henry  C.  Gesf  ord,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lewis  H.  Smith,  for  Appellant 

U.  S.  Webb,  Attorney  Qeneral,  and  Qeorge  Beebe,  Deputy 
Attorney  General,  for  Respondent 

JAMES,  J. — ^Defendant  was  convicted  of  the  erime  of 
seduction  and  sentenced  to  serve  a  term  of  imprisonment  in 
the  state  penitentiary.  He  appeals  from  that  judgment  and 
from  an  order  made  by  the  trial  court  denying  his  motion  for 
a  new  trial.  At  the  time  of  the  commission  of  the  alleged 
offense  defendant  was  a  married  man  and  the  prosecutrix  was 
a  young  woman  who  had  theretofore  resided  with  her  father 
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near  Sanger  in  the  county  of  Fresno.  The  father  of  the 
prosecutrix,  before  the  alleged  seduction  of  his  daughter  had 
been  accomplished  by  defendant,  received  information  that 
defendant  was  a  married  man  and  so  informed  the  daughter. 
At  the  trial  the  young  woman  testified  that  notwithstanding 
the  fact  that  she  had  been  assured  by  her  parent  that  de- 
fendant was  a  married  man  and  had  been  forbidden  to 
keep  company  with  him,  she  had  failed  to  obey  the  injunction 
of  her  father  and  had  later  submitted  to  an  act  of  sexual 
intercourse  with  the  defendant  because  the  latter  assured  her 
that,  while  he  had  been  previously  married,  a  divorce  had 
been  granted  to  him  and  that  he  would  marry  the  prosecutrix 
on  a  very  early  day.  Defendant  testified  that  he  had  always 
told  the  prosecutrix  that  he  was  married,  but  that  he  intended 
to  get  a  divorce  from  his  wife,  whom  he  claimed  had  deserted 
him.  It  was  clear  from  the  evidence  that  the  relations  of 
defendant  with  the  prosecutrix  had  been  illicit,  and  it  was 
further  made  clear  by  the  testimony  that  the  defendant,  prior 
to  the  time  when  the  first  improper  act  was  committed  be- 
tween the  two,  had  promised  to  marry  the  young  woman.  On 
his  part  it  was  asserted  that  this  promise  was  made  upon  the 
condition  that  it  would  be  fulfilled  when  he  secured  a  divorce 
from  his  wife,  and  upon  the  part  of  the  prosecutrix  it  was 
affirmed  by  her  in  testimony  that,  notwithstanding  the  rei>orts 
made  to  her  that  defendant  was  then  a  married  man,  she  had 
relied  upon  his  declaration  expressed  to  her  that  he  was  not 
then  married  but  had  already  been  divorced,  and  that  in  sub- 
mitting herself  to  his  embraces  she  relied  upon  his  promise 
that  he  would  and  could  immediately  thereafter  enter  into  an 
engagement  of  marriage  with  her.  Under  this  state  of  the  evi- 
dence the  defendant  asked  the  court  to  charge  the  jury  that 
if  the  prosecutrix  knew  at  the  time  of  her  alleged  intercourse 
with  defendant  that  defendant  was  a  married  man,  she  was 
not  justified  in  relying  upon  the  promise  of  marriage  as  an 
inducement  persuading  her  to  submit  herself  to  him.  This 
instruction  was  offered  in  several  forms,  and  the  trial  judge 
refused  to  give  it  in  any  of  those  forms,  and  failed  to  give 
any  other  instruction  covering  the  same  matter  to  the  jury. 
While  the  court  permitted  evidence  to  be  introduced  on  both 
sides  of  the  question  as  to  whether  or  not  at  the  time  of  the 
alleged  seduction  the  prosecutrix  knew  defendant  to  be  a 
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married  man,  the  jury  was  left  wholly  without  any  direction 
as  to  the  responsibility  of  defendant  to  the  law  as  dependent 
upon  the  finding  that  it  might  make  upon  that  particular 
question  of  fact.  Before  the  crime  of  seduction,  as  defined  by 
section  268  of  the  Penal  Code,  is  made  out,  it  must  appear 
that  the  prosecutrix  has  relied  upon  the  promise  of  the  ac- 
cused that  he  will  marry  her;  if  such  prosecutrix  at  the  time 
knows  that  the  promise  so  made  cannot  be  carried  out,  as  that 
the  accused  is  a  married  man,  then  she  is  not  warranted  in 
relying  upon  such  a  representation.  As  was  said  in  the  case 
of  People  y.  Kehoe,  123  CaL  224,  [69  Am.  St.  Rep.  52,  55  Pao. 
911] :  ''Thus,  if  a  married  man  seduces  a  woman  under 
promise  of  marriage,  she  not  knowing  that  he  has  a  wife,  his 
promise  is  illegal  and  invalid,  but  this  fact  does  not  excuse 
him.  The  woman,  in  ignorance  of  the  fact,  was  justified  in 
relying  upon  that  promise;  but  if,  at  the  time  of  giving  her 
consent,  she  knew  the  fact  to  be  that  the  man  was  married, 
and  that,  therefore,  the  promise  was  necessarily  conditional 
upon  the  death  or  the  putting  away  of  his  present  wife,  so 
base  a  contract  would  not  excuse  her  in  law  for  the  surrender 
of  her  chastity.  The  contract  itself  would  be  void  as  against 
public  policy,  and  the  woman's  reliance  upon  it  could  not  be 
extenuated  or  excused."  Under  the  entire  charge  as  given 
by  the  court  to  the  jury  in  this  case,  the  latter  might  well 
assume  that  the  defendant  could  be  properly  convicted  not- 
withstanding the  fact  that  the  prosecutrix  may  have  known 
at  the  time  of  the  alleged  seduction  that  defendant  was  a 
married  man.  By  the  failure  of  the  oourt  to  declare  the  law 
as  embodied  in  the  instructions  ofiFered  by  the  defendant  on 
this  subject,  there  was  withdrawn  from  the  jury  an  issue  of 
fact  vital  to  a  determination  of  the  charge  against  the  defend- 
ant and  which  might  have,  under  the  testimony,  produced  a 
verdict  in  his  favor.  Upon  this  state  of  the  case,  it  is  very 
clear  to  us  that  the  error  was  such  as  has  resulted  in  a  mis- 
carriage of  justice. 
The  judgment  and  order  are  reversed. 


Alien,  p.  J.,  and  Shaw,  J.,  ooncurred. 


I .. 
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[ay.  No.  900.    First  Appellate  District.— Februarj  8,  1912.] 

SAN  FEANCISCO  MERCANTILE  UNION,  a  Corporation, 
Appellant,  v.  J.  H.  W.  MULLER,  Respondent 

Pbomissobt  Note — Ck)Nsn)KRATiOM — ^Bclsasi  of  Makxb  as  Subxtt  on 

CONTRACrOB'S    BOND   BY   OWNXB — ^LlBNS — SUBSEQUENT   SETTLEMENT. 

Where  the  owner  of  a  building  released  the  defendant  from  liability 
on  the  eontractor's  bond  in  eonaideration  of  his  note  given  at  the 
time  when  there  were  mechanics'  Uens  under  the  contract,  aggregate 
ing  nearly  three  times  the  amount  of  the  note,  it  was  supported  hj 
a  sufficient  consideration,  which  was  not  affected  by  the  subsequent 
fact  that  a  settlement  effected  by  the  owner  of  the  building  with  the 
lien  claimants  enabled  the  owner  to  secure  the  completion  of  the 
building  at  the  original  contraet  price. 

Id. — CoMPBOMisE  OF  Doubtful  Claiic — Sufficient  Ck)NsiDEBATioN.-^ 
The  compromise  of  a  doubtful  claim  is  a  ralid  consideration  for  a 
promise  or  a  new  contract;  and  where  at  the  time  of  the  giving  of 
the  promissory  note  sued  upon,  in  consideration  of  a  release  of  lia^ 
bility  upon  the  bond,  it  was  uncertain  what  the  defendant's  liability 
upon  the  bond  might  be,  the  note  was  given  and  received  in  com- 
promise of  a  doubtful  claim,  and  ia  supported  by  a  sufficient  con- 
sideration. 

Id. — Finding  Against  Considdlation  of  Note  Unsuppobted. — It  ia  held 
that  the  finding  of  the  court,  that  the  defendant  as  maker  of  the 
note  received  no  eonaideration  therefor,  ia  unsupported  by  the  evi- 
dence. 

^o. — Claim  of  Fbaud  in  Note — ^Defense  not  Pleaded. — In  order  to  sup- 
port the  claim  that  the  note  was  procured  by  fraud,  one  relying 
thereon  must  specially  plead  the  fraud,  and  it  ia  a  sufficient  answer 
to  such  claim  that  no  such  defense  was  pleaded. 

Id. — Bond  not  Obiqinallt  Void— Common-law  Bond. — The  claim  thai 
the  bond  was  originally  void  aa  one  given  under  section  1203  of  the 
Code  of  Civil  Procedure  ia  held  not  supported  by  the  record,  but 
that  the  bond  is  clearly  a  valid  eommon-law  bond  given  for  the 
protection  of  the  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Maurice  R.  Carey,  for  Appellant. 

William  J.  Herrin,  for  Respondent. 
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HALL,  J. — This  is  an  appeal  by  plaintiff  from  a  judgment 
in  favor  of  defendant. 

Plaintiff  sued  on  a  promissory  note  executed  by  defendant 
to  one  Jacob  Oorfinkel  and  by  him  assigned  to  plaintiff. 

Defendant  admitted  the  execution  of  the  note,  denied  the 
assignment  to  plaintiff,  and  pleaded  that  there  was  no  con- 
sideration for  the  note.  The  court  found  in  favor  of  plaintiff 
as  to  the  assignment,  but  found  that  defendant  received  no 
consideration  for  the  execution  and  delivery  of  said  note,  and 
for  that  reason  gave  judgment  for  defendant. 

It  is  insisted  by  appellant  that  the  evidence  does  not  sup- 
port the  finding  that  defendant  received  no  consideration  for 
the  execution  and  delivery  of  the  note,  and  this  presents  the 
only  matter  to  be  determined  upon  this  appeal. 

We  think  the  contention  of  appellant  must  be  sustained. 

It  is  shown  without  dispute  that  one  Lena  Sander  Hare  let 
a  contract  to  one  Bell,  whereby  he  agreed  to  erect  a  building 
for  her  for  the  sum  of  $5,450.  This  contract  was  dated 
October  29,  1908,  on  which  day  it  was  filed  in  the  ofiSce  of  the 
county  recorder. 

The  said  Bell,  as  principal,  and  said  defendant  MuUer  and 
one  Smith,  as  sureties,  executed  to  said  Lena  Sander  Hare  a 
bond  for  the  faithful  performance  of  said  contract,  whereby 
they  bound  themselves  unto  Lena  Sander  Hare  as  owner  and 
sole  obligee  in  the  sum  of  $1,350  that  said  Bell  would  con- 
struct and  complete  said  building  in  accordance  with  the 
terms  of  said  contract,  and  would  deliver  said  building  to  said 
Lena  Sander  Hare  free  from  all  liens,  claims  or  other  encum- 
brances for  which  said  Bell  might  be  responsible.  Bell  com- 
menced the  construction  of  the  building  under  the  contract,  but 
after  receiving  payments  under  his  contract  to  the  amount  of 
$2,000  he  abandoned  the  same.  Lena  Sander  Hare,  through 
her  attorney  Maurice  Carey,  immediately  notified  defendant  of 
the  abandonment  of  the  contract  by  Bell,  and  Muller  for  a 
time  considered  the  proposition  of  completing  the  building 
himself,  but  in  the  meantime  mechanics'  liens  under  the  Hare- 
Bell  contract,  aggregating  close  to  $1,700,  were  filed  for  record 
in  the  office  of  the  county  recorder.  This  fact  was  also  com- 
municated to  Mr.  Muller.  Finally  Mr.  Carey,  as  the  attorney 
for  Mrs.  Hare,  sent  Jacob  Goriinkel,  who  was  connected  with 
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the  office  of  Mr.  Carey,  to  effeet  a  settlement  with  Mr.  Mnller 
of  his  liability  upon  the  bond.  Gtorfinkel  called  upon  Mnller, 
informed  him  that  the  liens  against  the  building  amounted 
to  $1,600  and  some  odd  dollars,  and  that  he  and  the  other 
bondsman  were  ''stuck"  for  it.  Gorfinkel  pressed  for  a  settle- 
ment of  the  matter,  and  finally  (and  this  is  from  Muller's 
own  testimony)  Muller  said,  ''I  will  compromise  with  $600.'* 
Accordingly  defendant  gave  to  Oorfinkel  the  note  in  suit,  and 
took  from  him  the  following : 

'•Pitchburg,  Cal.,  June  10,  *09. 
'^  Received  of  J.  H.  W.  Muller  his  promissory  note  for  six 
hundred  dollars  in  full  payment  and  release  of  his  obligation 
on  that  certain  bond  signed  by  him  and  Frank  Smith  jointly 
as  surety  for  the  performance  of  contract  entered  into  be- 
tween William  Bell  and  Lena  Sander  Hare,  building  contract 
No.  J  19250,  filed  October  29, 1908. 

"MAURICE  E.  CARET, 
*' Attorney  for  Lena  Sander  Hare, 
"By  JACOB  GORFINKEL." 

There  being  some  doubt  as  to  the  authority  of  (Gorfinkel,  it 
was  agreed  that  the  settlement  was  to  be  subject  to  the  ap- 
proval of  the  real  party  in  interest. 

Subsequently  she  ratified  the  settlement  as  follows: 

"San  Francisco,  Cal.  August  18, 1909. 
"Mr.  Maurice  Carey,  City. 

"Dear  Sir: — ^You  are  hereby  permitted  to  accept  for  me  the 
note  of  J.  H.  W.  Muller,  as  given  to  Jacob  Gtorfinkel  on  June 
10,  1909,  the  same  to  be  a  full  release  of  Mr.  Muller's  obliga- 
tion to  me  on  the  bond  for  the  construction  of  Bell-Hare  con- 
tract; and  if  you  see  fit  to  take  the  same,  in  accordance 
with  your  wishes,  I  hereby  sell,  assign  and  transfer  all  my 
interest  in  said  note  to  the  San  Francisco  Mercantile  Union, 
a  corporation. 

"Very  truly  yours, 

"LENA  SANDER  HARE.'' 

Mr.  Muller  was  notified  by  Mr.  Carey,  as  the  attorney  for 
Lena  Sander  Hare,  of  her  ratification  of  the  settlement. 

Lena  Sander  Hare  succeeded  in  letting  another  contract  for 
the  completion  of  the  building  for  the  sum  of  $2,950,  which, 
added  to  the  sum  of  $2,000  paid  Bell,  the  original  contractor, 
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made  the  sum  of  $4,950,  which  was  $500  less  than  the  original 
contract  price.  She  also  sncceeded  finally,  but  not  until  six 
months  after  the  date  of  the  note  in  suit,  in  effecting  a  com- 
promise and  settlement  of  the  claims  of  lien  filed  nnder  the 
Hare-Bell  contract  for  $500. 

It  thus  appears  that  the  building  finally  cost  her  no  more 
than  the  original  contract  price,  and  it  seems  to  be  for  this 
reason  that  respondent  claims  that  the  note  in  suit  was  with- 
out consideration. 

But  the  note  was  given  in  settlement  of  respondent's  obliga- 
tion upon  the  bond.  As  consideration  for  the  execution  of  the 
note  respondent  was  given  a  release  of  his  obligation  under 
the  bond,  and  at  the  time  of  the  giving  of  the  note  it  was 
uncertain  what  respondent's  liability  upon  the  bond  might  be. 
The  note  was  given  and  received  in  compromise  of  a  doubtful 
claim.  The  compromise  of  a  doubtful  claim  is  a  valid  con- 
sideration for  a  promise  or  new  contract.  {Witmer  Bros.  v. 
Weid,  108  CaL  569,  [41  Pac.  491] ;  BacouiUai  v.  Sansevain, 
32  Cal.  376;  8w0m  v.  Green,  9  Colo.  358,  [12  Pac.  202]; 
Denney  v.  Parker,  10  Wash.  218,  [38  Pac.  1018] ;  White  v. 
Pacific  States  8.  L.  A  B.  Co.,  21  Utah,  23,  [59  Pac.  527] ; 
Schmidt  v.  Demple,  7  Ean.  App.  811,  [52  Pac.  906].) 

In  the  case  at  bar  the  settlement  and  compromise  was 
effected  at  a  time  when  respondent's  liability  under  the  bond 
was  undetermined.  The  settlement  was  ratified  by  Lena 
Sander  Hare,  and  she  became  bound  thereby.  {Denney  v. 
Parker,  10  Wash.  218,  [38  Pac.  1018].)  The  subsequent 
settlement  of  the  claims  of  lien  for  a  sum  which  enabled  her 
to  secure  the  completion  of  the  building  at  a  cost  not  exceed- 
ing: the  original  contract  price  does  not  establish  that  there 
was  no  consideration  for  the  note.    (See  cases  above  cited.) 

Some  suggestion  is  made  in  respondent's  brief  to  the  effect 
that  the  note  was  procured  by  fraud.  It  is  sufiScient  to  say 
that  no  such  defense  was  pleaded.  One  relying  upon  the  de- 
fense of  fraud  in  the  procurement  of  a  contract  must  specially 
plead  the  fraud.  {Witmer  Bros.  Co.  v.  Weid,  108  Cal.  569, 
[41  Pac.  491] ;  CaUfomia  Steam  Nav.  Co.  v.  Wright,  8  Cal. 
585;  McCreary  v.  Marston,  56  Gal.  403.) 

Neither  is  there  anything  in  the  record  to  support  the  theory 
that  the  bond  was  originally  absolutely  void,  as  one  given 
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under  section  1203,  Code  of  Civil  Procedure.  The  bond  k 
clearly  a  common-law  bond  given  for  the  protection  of  the 
owner. 

As  the  finding  that  the  respondent  received  no  consideration 
for  the  execution  of  the  note  is  not  supported  by  the  evidenoe, 
the  judgment  must  be  reversed,  and  it  is  so  ordered. 

Kerrigan^  J*,  and  Lennon,  P.  J.,  concurred. 


[Cir.  No.  956.    Second  Appellate  District.— Febraarj  8,  1912.] 

A.  C.  WAGY,  Respondent,  v.  EOBT.  ATKINSON,  Appellant. 

Action  por  Bala.ngb  Dub  on  Noti — Baim  or  Coujltkral  Stock— 
Mabkkt  Valttx  Stated  bt  Pledgor — ^Psesuicption  Overoomb  bt 
Finding. — ^In  an  action  for  the  balance  dne  on  a  promissorj  note, 
after  the  sale  of  stock  pledged  as  collateral  aecuritj  therefor,  which 
the  payee  was  authorized  to  sell  in  the  market  after  the  maturity  of 
the  note  without  demand,  adyertisement  or  notice,  the  plaintiff  being 
authorized  to  purchase  at  the  sale,  it  is  held  that  any  presumptioB 
that  the  stock  was  sold  at  the  market  yalue  expressed  by  the  owner 
when  the  collateral  was  deposited  is  OTercome  by  the  finding  that  a 
sale  for  a  less  sum  was  bona  fide,  and  was  for  an  adequate  and 
highest  obtainable  price. 

Id. — Sufficient  Complaint — General  Finding — Support  of  Judombnt. 
Where  the  complaint  states  a  cause  of  action,  a  general  finding  that 
all  of  the  allegations  of  the  complaint  are  true,  and  that  all  of  the 
allegations  of  the  answer  and  cross-complaint  of  the  defendant  are 
ontrue,  suificiently  supports  the  judgment  for  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    George  H.  Hutton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courti 

F.  E.  Davis,  and  J.  W.  Cochran,  for  Appellant 

Isidore  B.  Dockweiler,  for  Respondent. 

ALLEN,  P.  J. — Action  upon  a  promissory  note.    The  com- 
plaint alleged  the  execution  by  defendant  to  plaintiff  of  a 
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promissory  note  set  out  in  the  complaint,  attached  to  which 
note  was  an  agreement  in  substance  to  the  effect  that  5,000 
shares  of  mining  stock,  ''the  market  value  of  which  is  now 
$650, ' '  had  been  deposited  with  plaintiff  as  collateral  security 
for  said  note;  that  the  right  reposed  in  plaintiff  to  call  for 
additional  security,  and  that  failure  to  respond  forthwith  to 
such  call  matured  the  obligation,  and  on  the  nonpayment  of 
the  note  when  due  authority  was  given  plaintiff  to  sell  any 
securities  so  held  as  collateral,  without  demand,  advertise- 
ment or  notice,  and  the  plaintiff  was  authorized  to  buy  the 
same,  and,  after  deducting  legal  costs  and  expenses  of  col- 
lection, was  required  to  apply  the  proceeds  of  such  sales  to 
the  amount  due  on  the  obligation ;  and  the  maker  of  the  note 
agreed  to  pay  the  holder  any  deficiency  upon  demand.  It  is 
alleged  that  after  the  maturity  of  the  note  plaintiff  sold 
13,000  shares  of  mining  stock  for  $104,  the  same  being  held 
as  collateral  for  such  obligation ;  that  no  part  of  the  interest 
on  said  note  had  been  paid,  and  after  applying  the  credit  of 
$104  there  remained  unpaid  the  sum  of  $496,  the  balance  of 
the  principal  of  said  note,  payment  of  which  had  been  de- 
manded before  suit  was  brought.  Judgment  was  prayed  ac- 
cordingly. The  answer  denied  the  execution  of  the  note; 
denied  any  consideration  therefor;  alleged  that  the  whole 
transaction  was  a  gambling  transaction;  denied  that  the  stock 
was  sold  for  $104;  denied  that  the  sale  was  bona  fide  or  for 
the  value  thereof,  alleging  it  was  an  illegal  and  fraudulent 
transaction,  and  denied  that  there  was  anything  unpaid  upon 
the  note.  By  way  of  cross-complaint,  defendant  sets  up  facts 
tending  to  show  a  conversion  of  the  13,000  shares  of  mining 
stock,  and  he  asks  judgment  for  the  value  thereof.  There  was 
an  answer  filed  to  this  cross-complaint,  denying  all  of  the  alle- 
gations thereof.  Upon  the  trial  the  court  found  that  every 
allegation  contained  in  plaintiff's  complaint  was  true,  and 
that  each  and  every  denial  contained  in  the  answer  of  defend 
ant,  and  in  the  separate  answer  and  cross-complaint  filed  by 
defendant,  is  untrue  and  incorrect.  Judgment  was  accord- 
ingly rendered  for  plaintiff.  From  this  judgment  defendant 
appeals. 

Appellant  contends  that  the  collateral  contract  shows  that 
the  stock  was  of  the  value  of  thirteen  cents  a  share  when 
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deposited,  and  that  the  presumption  of  law  is  that  the  stock 
was  sold  at  the  same  market  yalue  as  that  given  it  by  the 
contract.  Whatever  presumption  may  attach,  the  same  is 
overcome  by  the  finding  of  the  court,  presumably  upon  com- 
petent testimony,  that  the  stock  was  sold  for  a  certain  fixed 
sum,  and  that  the  sale  was  bona  fids  and  for  an  adequate  and 
highest  obtainable  price.  This  finding  the  court  makes  in 
response  to  the  allegations  of  the  answer.  The  complaint  was 
sufficient  to  state  a  cause  of  action.  The  general  finding  that 
all  of  its  allegations  were  true,  and  that  all  of  the  allegations 
of  the  answer  and  cross-complaint  were  untrue,  were  and  are 
sufiicient  to  support  the  judgment. 
We  see  no  merit  in  the  appeal,  and  the  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[GIt.  No.  887.    Third  AppeHate  District.— mbnmiy  %  1918.] 

ELEANOR  SOPHIA  SILVERSTON,  Appellant,  v.  MBR- 
CANTILE  TRUST  COMPANY  OP  SAN  FRANCISCO, 
a  Corporation,  MARY  GRAY  TOBIN  and  JOSEPH  S. 
TOBIN,  Respondents. 

FoBMEB  Judgments  Imvolvino  VALmiTT  or  Tbust— AonoN  to  Paxti* 
TiON  Trust  Funds — Invaliditt  Involvxd— Estoppel. — Judgments 
in  former  actions,  in  one  of  which  sncceesorB  of  a  deceased  trustee 
of  an  express  trust  were  appointed,  in  a  second  of  which  the  sue* 
eessor  of  a  resigning  trustee  was  designated,  and  in  a  third  of  which 
it  was  sought  to  obtain  an  accounting  of  trust  funds  and  a  partial 
distribution  according  to  the  terms  of  the  trust,  and  in  eaeh  of  which 
the  Talidity  of  the  trust  was  necessarily  involved  and  passed  upon, 
are  conclusive  as  an  estoppel  in  a  subsequent  action  to  partition  the 
entire  funds  between  the  claimants  thereof  on  the  ground  of  tho 
invalidity  of  the  trust. 

It. — Gods  Rule  as  to  Estoppel  of  Fobmeb  Judoicbnt. — ^The  elementary 
rule  as  to  the  estoppel  of  a  former  judgment  is  stated  in  seetioa 
1911  of  the  Code  of  Ciyil  Procedure:  ''That  only  is  deemed  to  have 
been  adjudged  in  a  former  judgment  which  appears  upon  its  faee 
to  have  been  so  adjudged,  or  which  was  actually  and  necsssirijy  Sa- 
eluded  therein,  or  necessary  thereto."* 
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Xd. — ^Plea  of  FoBiaoi  Judgments  in  Answxb  ik  Partition — ^Ernor  or 
Stipulation — ^Vauditt  Exprssslt  Adjusioatkd. — ^Where  the  jadg- 
ment-roUs  in  eaeli  of  the  farmer  aotions  were  set  forth  in  the 
answer  to  the  complaint  in  partition,  and  it  was  stipulated  between 
the  parties  that  the  judgment-rolls  therein  pleaded  were  properlj 
■et  forth,  it  most  be  accepted  as  true  as  alleged  in  the  answer  that 
the  existence  and  Talidity  of  the  trust  was  put  in  issue  and  ad* 
jndieated  in  each  of  said  actions. 

I». — ^Bboobd  upon  Appeal— Oontist  of  Foriob  AonoNS — ^Pibsuicptions 
— Gbound  of  Contest — ^Findznq — ^Pebfoehancs  of  Court's  Duty. 
Where  the  record  upon  appeal  shows  that  each  of  the  former  actions 
was  contested  by  appellanti  it  must  be  presumed,  in  the  absence  of 
anj  counter-showing,  that  they  were  contested  on  the  ground  of  in- 
Talidity  of  the  trust,  and  that  the  court  ezpresslj  found  in  favor 
of  its  Taliditj.  It  must  be  presumed  that  the  court  in  the  conduct 
of  each  of  the  actions  performed  its  manifest  duty  to  determine  the 
Talidity  of  the  trust  which  it  sought  to  enforce,  and  to  avoid  an/ 
illegal  or  abortive  act  in  enforcing  a  void  trust 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hillyer,  Stringham  &  0  'Brien,  for  Appellant. 

Piatt  &  Bayne,  and  Richard  Bayne,  for  Respondents. 

BURNETT,  J.— The  action  is  in  partition.  Appellant 
states  that  ''there  is  practically  no  controversy  as  to  the 
facts."  The  amended  complaint  alleges  that  plaintiff  and 
defendant,  Mary  Gray  Tobin,  are  the  owners  as  tenants  in 
common  of  certain  personal  property  consisting  of  notes  and 
bonds;  that  the  Mercantile  Trust  Company  of  San  Francisco 
claims  some  interest  adversely  to  plaintiff,  but  that  it  is  with^^ 
out  right.  The  answer  denies  that  plaintiff  and  said  defend- 
ants are  the  owners  or  tenants  in  common  or  otherwise  of  the 
property  and  admits  that  the  said  Mercantile  Trust  Company 
daims  an  interest  in  the  property  adverse  to  plaintiff,  but 
denies  that  such  claim  is  without  right.  It  is  alleged  in  the 
answer  that  the  property  is  held  in  trust  by  said  company  as 
follows :  That  on  the  fifteenth  day  of  August,  1893,  the  plain- 
tiff, defendant,  Mary  Gray  Tobin,  and  Edwin  R.  Dimond, 
together  with  their  father,  W.  H.  Dimond,  entered  into  an 


182      SiLVEBSTON  V.  Mebcantilb  Tbubt  Co.     [18  Cal.  App. 

agreement  with  Horace  G.  Piatt,  which  is  set  forth  as  exhibit 
'^A,"  according  to  the  terms  of  which  said  Piatt  was  to  re- 
ceive certain  real  and  personal  property  belonging  to  W.  H. 
Dimond  and  to  his  three  children,  in  trust  for  said  children 
during  the  term  of  their  lives,  applying  the  income  to  their 
use  and  support,  and  to  ''give  and  convey"  one-third  of  said 
property  to  E.  R.  Dimond  upon  the  death  of  said  W.  H. 
Dimond,  and,  upon  the  death  of  either  of  the  daughters,  ''to 
give  and  convey"  one-half  of  the  remaining  two-thirds  to  the 
devisees  and  legatees  or  heirs  of  the  one  so  dying.  On  August 
16, 1893,  another  agreement  was  made  whereby  W.  H.  Dimond 
succeeded  Horace  Q.  Piatt  as  trustee  under  the  same  trust; 
that  said  W.  H.  Dimond  died  on  or  about  the  eighteenth  day 
of  June,  1896,  without  having  appointed  his  successor  in  said 
trust  either  by  will  or  deed ;  that  thereafter  Edwin  R.  Dimond 
and  the  Union  Trust  Company  of  San  Francisco,  as  executors 
of  the  last  will  and  testament  of  said  W.  H.  Dimond,  brought 
an  action  in  the  superior  court  in  and  for  the  county  of  San 
Francisco,  against  plaintiff  herein,  her  husband,  Paul  R.  Jar- 
boe,  Mary  Gray  Tobin  and  her  husband,  Joseph  S.  Tobin; 
that  in  the  complaint  therein  the  execution  of  said  deed  of 
trust  referred  to  as  exhibit  "A"  and  also  the  execution  of 
the  deed  of  trust  from  said  Piatt  to  W.  H.  Dimond  and  also 
the  death  of  said  Dimond  without  having  appointed  a  suc- 
cessor were  alleged  and  set  forth,  and  the  prayer  was  that 
the  court  appoint  a  successor  in  said  trust  to  said  W.  H.  Di- 
mond and  that  the  plaintiffs  as  said  executors  be  authorized 
to  turn  over  to  said  trustee  so  appointed  by  the  court  the 
property  set  forth  in  said  deeds  of  trust;  "that  Eleanor 
Sophie  Jarboe  (the  plaintiff  herein)  appeared  in  said  action 
and  contested  the  same;  that  said  action  was  tried  upon  its 
merits ;  that  the  court  filed  its  findings  of  fact  and  conclusions 
of  law  and  found  that  all  the  allegations  of  the  complaint 
were  true,  and  that  a  judgment  and  decree  should  be  entered 
adjudging  that  said  W.  H.  Dimond  was  the  trustee  under 
said  trust,  and  that  Horace  G.  Piatt  and  B.  P.  Oliver  should 
be  appointed  trustees  in  place  of  said  W.  H.  Dimond,  de- 
ceased, with  all  the  powers,  duties,  liabilities  and  obligations 
set  forth  in  said  trust  as  incumbent  upon  and  belonging  to 
the  trustee  under  said  trust,  and  thereupon  the  court  duly 
made,  gave  and  entered  its  judgment  and  decree  appointing 
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Horace  G.  Piatt  and  B.  P.  Oliver  trustees  in  the  place  and 
stead  of  W.  H.  Dimond,  deceased,  as  trustees  under  said  trust, 
with  all  the  powers,  duties,  liabilities  and  obligations  set  forth 
in  said  trust  as  incumbent  upon  and  belonging  to  the  trustee 
under  said  trust'';  that  they  accepted  the  trust  and  so  entered 
upon  the  discharge  of  their  duties;  that  certain  other  actions 
were  brought,  in  which  plaintiff  herein  was  a  party,  relating 
to  this  trust  property ;  that  they  were  contested  by  plaintiff 
herein  and  tried  upon  their  merits  and  judgment  rendered 
therein.  The  answer  further  alleges  that  the  action  is  barred 
by  the  laches  of  plaintiff  and  by  the  provisions  of  section  343 
of  the  Code  of  Civil  Procedure.  Furthermore,  it  is  averred 
that  "The  same  cause  of  action  at  issue  in  this  action,  to  wit, 
the  validity  of  said  trust  above  set  forth,  was  duly  adjudged 
and  decided  in  said  three  actions  above  mentioned  and  set 
forth,  to  wit,  said  action  brought  by  said  executors  of  the  will 
of  W.  H.  Dimond,  and  said  action  brought  by  this  plaintiff 
and  others  against  said  trustees  and  executors  of  the  will  of 
W.  H.  Dimond,  deceased,  and  said  action  above  set  forth 
brought  by  said  trustees  against  this  plaintiff  and  others ;  that 
this  plaintiff  appeared  in  each  of  said  actions  and  contested 
the  same;  that  said  three  actions  were  heard  and  decided  upon 
their  merits,  and  that  in  each  of  said  three  actions  the  trust 
herein  set  forth  was  in  issue  and  was  adjudged  and  decided 
to  be  valid."  The  judgment-roll  in  one  of  these  actions,  No. 
24,203,  entitled  Edwin  B.  Dimond  cmd  Union  Trust  Company, 
etc.,  V.  Eleanor  Sophia  Jarboe  and  others,  "and  also  the  judg- 
ment-roll in  No.  24,202,  entitled  Horace  O.  Piatt  and  B,  P. 
Oliver  as  trustees,  v.  Eleanor  Sophia  Jarboe,  and  others," 
were  received  in  evidence.  It  is  stipulated  by  the  parties 
hereto,  as  stated  by  appellant,  that  the  statements  appearing 
in  the  answer  to  the  amended  complaint  as  to  the  contents  of 
the  record  in  the  two  actions  just  mentioned  are  substantially 
correct  statements  of  the  contents  of  the  said  judgment-rolls 
and  are  sufSciently  detailed  for  the  purposes  of  this  appeaL 
From  said  statement  it  appears  specifically  that  in  the  first 
above-mentioned  case  the  court  found,  among  other  things, 
as  hereinbefore  stated,  that  "Horace  G.  Piatt  and  B.  P.  Oli- 
ver should  be  appointed  trustees  in  place  of  said  W.  H. 
Dimond,  deceased,  with  all  the  powers,  duties,  liabilities  and 
obligations  set  forth  in  said  trust  as  incumbent  upon  and 
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belong^g  to  the  trustees  under  said  trust,  and  that  said  par- 
ties, under  and  by  virtue  of  said  judgment  and  decree,  ae- 
oepted  said  trust  and  entered  upon  the  discharge  of  their 
duties  as  such  trustees  under  said  trust,  as  successors  to  said 
W.  H.  Dimond,  with  all  the  rights,  powers,  duties  and  estate 
held  or  enjoyed  by  said  W.  H.  Dimond  as  such  trustee  as 
aforesaid/'  In  the  second  of  these  cases  the  court  found  all 
the  allegations  of  the  complaint  to  be  true,  which  included 
the  averment  of  the  institution  of  an  action  by  said  Eleanor 
Sophia  Jarboe,  Paul  R.  Jarboe,  Mary  Oray  Tobin  and  Joseph 
S.  Tobin  against  Horace  O.  Piatt  and  B.  P.  Oliver  as  trustees, 
and  the  Union  Trust  Company  of  San  Francisco  as  executor 
of  the  lost  will  of  decedent,  and  the  rendering  of  a  judgment 
therein,  adjudging  and  decreeing  what  part  of  the  money  in 
the  hands  of  the  defendants  constituted  a  portion  of  the  prin- 
cipal sum  of  said  trust  property  and  what  part  constituted 
the  income  of  said  trust  property  collected  by  said  W.  H. 
Dimond,  and  directing  the  distribution  of  these  funds  in  ac- 
cordance with  the  terms  of  said  trust,  one-fourth  of  the  income 
fund  being  distributed  to  said  Eleanor  Sophia  Jarboe.  It 
was  further  alleged  in  the  complaint  that  said  action  was 
heard  and  decided  upon  its  merits,  that  the  eourt  found  all 
of  the  allegations  of  the  complaint  therein  to  be  true,  and 
that  the  account  of  said  trustees  was  correct  as  set  forth  in 
the  complaint,  and  that  all  of  the  acts  of  the  trustees  as  set 
forth  in  the  complaint  were  done  within  the  line  of  their  duty 
as  such  trustees,  and  that  the  court  found  as  a  conclusion  of 
law  that  said  account  should  be  settled  and  allowed  as  pre- 
sented, and  that  the  resignation  of  said  Horace  O.  Piatt  be 
accepted  and  that  he  be  discharged  from  all  further  liability 
under  said  trust,  and  that  B.  P.  Oliver  be  adjudged  to  be 
the  sole  and  surviving  trustee  under  said  trust  and  that  a 
decree  was  entered  accordingly.  It  thus  appears  that  an  ao- 
tion  was  brought  by  appellant  herself,  in  connection  with 
others,  for  the  purpose  of  enforcing  the  particular  trust  by 
compelling  the  division  of  some  $22,000  recovered  from  the 
executors  of  the  estate  of  said  W.  H.  Dimond,  deceased,  as  a 
part  of  the  trust  estate,  and  that  the  money  was  actually 
divided  and  distributed  according  to  the  terms  of  said  trust. 
It  is  declared  by  respondent  that  ''It  would  be  difficult  indeed 
to  show  more  clearly  than  has  been  here  done  that  the  exist- 
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ence  of  this  trust  had  been  directly  involved  in  the  litigation 
above  referred  to  and  its  validity  adjudicated  and  estab* 
lished.''  Further,  it  is  argued  that,  since  it  appears  that 
appellant  oontested  each  of  the  actions  whose  judgment-rolls 
were  introduced  herein  in  evidence  and  the  particular  grounds 
of  her  contest  are  not  set  forth,  we  must  assume  that  one  of 
the  grounds  was  that  such  trust  was  invalid.  It  is  claimed 
that  this  follows  from  the  presumption  that  we  must  indulge 
in  favor  of  the  judgment  of  a  court  of  general  jurisdiction, 
that  the  burden,  in  other  words,  is  upon  appellant  to  show 
that  said  contest  did  not  in  fact  involve  directly  the  determi* 
nation  of  the  validity  of  said  trust.  The  familiar  doctrine  is 
invoked,  as  stated  in  Bliss  v.  Sneath,  119  Cal.  526,  [51  Pac 
848],  that:  ''When  a  judgment  of  the  trial  court  is  brought 
here  for  review,  it  is  incumbent  upon  the  appellant  affirma- 
tively to  show  some  reversible  error  committed  by  that  court. 
If  the  appeal  is  presented  upon  the  judgment-roll,  the  error 
must  appear  on  the  face  of  the  record.  Not  only  will  error 
never  be  presumed,  but  every  presumption  will  be  indulged 
in  favor  of  upholding  the  judgment" 

On  the  other  hand,  it  is  the  contention  of  appellant  that 
estoppel  upon  a  different  cause  of  action  only  extends  to  mat- 
ters actually  litigated  and  determined  and  not  to  questions 
involved  and  defenses  which  might  have  been,  but  were  not, 
made.  And  that  it  must  appear  from  the  record  affirmatively 
that  such  question  was  raised  and  litigated  in  order  to  pre- 
dude  the  losing  party  from  contending  to  the  contrary  in 
another  suit.  As  authority  for  this  position,  the  principal 
cases  cited  are :  Cromwell  v.  County  of  Sacramento,  94  U.  S. 
351,  [24  L.  Ed.  195] ,  Freeman  v.  Barmim,  131  Cal.  387,  [82 
Am.  St.  Rep.  355,  63  Pac.  691],  and  Ephraim  v.  Pacific  Bank, 
136  Cal.  646,  [69  Pac.  436].  In  the  first,  the  question  was 
whether  or  not  the  validity  of  certain  bonds  or  coupons  could 
be  attacked,  the  claim  being  that  the  plaintiff  was  barred  by 
the  judgment  in  an  action  brought  by  the  plaintiff  on  earlier 
maturing  coupons  on  the  same  bonds  and  the  court,  through 
Mr.  Justice  Field,  said:  ''The  language,  therefore,  which  is  so 
often  used,  that  a  judgment  estops  not  only  as  to  every  ground 
of  recovery  or  defense  actually  presented  in  the  action,  but 
also  as  to  every  other  ground  which  might  have  been  pre- 
sented, is  strictly  accurate,  when  applied  to  the  demand  or 
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claim  in  controversy.  Snch  demand  or  daim,  having  passed 
into  judgment,  cannot  again  be  brought  into  litigation  be- 
tween the  parties  in  proceedings  at  law  upon  any  ground 
whatever.  But  where  the  second  action  between  the  same 
parties  is  upon  a  different  claim  or  demand,  the  judgment 
in  the  prior  action  operates  as  an  estoppel  only  as  to  those 
matters  in  issue  or  points  controverted,  upon  the  determina- 
tion of  which  the  finding  or  verdict  was  rendered.  In  all 
cases,  therefore,  where  it  is  sought  to  apply  the  estoppel  of  a 
judgment  rendered  upon  one  cause  of  action,  the  inquiry  must 
always  be  as  to  the  point  or  question  actually  litigated  and 
determined  in  the  original  action,  not  what  might  have  been 
thus  litigated  and  determined.  ...  On  principle,  a  point  not 
in  litigation  in  one  action  cannot  be  received  as  conclusively 
settled  in  any  subsequent  action  upon  a  different  cause,  be- 
cause it  might  have  been  determined  in  the  first  action." 

In  the  Freeman  case,  supra,  the  said  opinion  of  Judge  Field 
is  cited  with  approval,  and  it  is  held  that  this  rule  ''applies 
to  the  question  as  to  the  constitutionality  of  subdivision  36 
of  section  25  of  the  county  government  act  of  1893.  It  is 
true  that  matter  was  necessarily  involved  and  must  have  been 
determined  before  judgment  could  have  been  entered  in  the 
former  suit.  But  it  does  not  appear  from  the  record  that 
such  question  was  raised  and  litigated.  This  being  a  different 
action  upon  a  different  cause  of  action,  the  defendant  is  not 
estopped  from  raising  the  objection." 

In  Ephraim  v.  Pacific  Bank,  136  Cal.  646,  [69  Pac.  436], 
the  judgment  was  held  not  to  constitute  an  estoppel  for  the 
reason  that  the  issue  raised  in  the  second  action  was  not  a 
material  issue  raised  in  the  first  action,  and  was  not  neces- 
sarily involved  in  the  determination  of  the  first  trial,  as  ap- 
pears from  the  following  quotation  from  the  decision:  ''The 
defendants  (in  the  first  action),  without  any  just  reason,  set 
up  the  contract  or  agreement  as  herein  alleged,  btU  being  ouU 
tide  the  issues  and  not  passed  upon  by  the  court  below,  it  is 
not  res  judicata.  The  elementary  rule  in  this  class  of  cases 
is  stated  in  section  1911  of  the  Code  of  Civil  Procedure: 
'That  only  is  deemed  to  have  been  adjudged  in  a  former  judg- 
tnent  which  appears  upon  its  face  to  have  been  so  adjudged, 
or  which  was  actually  and  necessarily  included  therein  or 
necessary  thereto.'    It  is  evident  that  the  liability  of  defend- 
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ants  does  not  appear  to  have  been  adjudged  upon  the  face 
of  the  decree  settling  the  account,  nor  was  their  liability  actu- 
ally or  necessarily  included  therein." 

But,  accepting  appellant's  view  of  the  law  of  estoppel  as 
applied  to  judgments,  supported,  it  may  be  said,  as  that  view 
is  by  the  Freeman  case,  supra,  that  a  judgment  is  conclusive 
only  as  to  the  material  matters  which  appear  on  the  face  of 
the  record  to  have  been  actually  determined,  still  it  does  not 
follow  that  this  particular  finding  of  the  lower  court  lacks  suf- 
ficient support  To  the  contrary,  we  must  hold  that  the  valid- 
ity of  the  said  trust  was  directly  put  in  issue  and  determined 
in  the  former  actions.  This  f oUows  from  the  stipulation  that 
the  answer  of  respondent  herein  contains  a  correct  statement 
of  the  contents  of  the  judgment-roll  in  each  of  said  actions. 
It  must  be  accepted  as  true,  therefore,  as  alleged  in  said  an- 
swer, that  the  existence  and  validity  of  said  trust  were  put 
in  issue  and  adjudicated.  Of  course,  there  is  no  legal  objec- 
tion to  giving  effect  to  this  stipulation  of  the  parties,  and  the 
case  is  no  different  from  what  it  would  be  had  the  entire 
judgment-roll  in  said  actions  been  incorporated  in  the  bill  of 
exceptions  and  in  the  pleadings  therein  should  be  disclosed  a 
specific  averment  as  to  the  validity  of  said  trust,  followed  by 
an  afSrmative  finding  thereon  by  the  court.  Indeed,  we  have 
a  right  to  assume  that  such  would  appear  from  a  full  exposi- 
tion of  said  judgment-rolls,  but  that  they  were  omitted  in  con- 
sequence of  said  stipulation. 

But  if  we  have  given  this  stipulation  a  wider  scope  than 
was  intended  by  the  parties,  nevertheless,  by  virtue  of  the  pre- 
sumption suggested  by  respondent,  we  must  uphold  the  find- 
ing of  the  lower  court.  As  we  have  seen,  it  appears  that 
appellant  contested  each  of  the  actions  the  judgment-rolls  in 
which  were  introduced  in  evidence  in  this  case  and  were  be- 
fore the  trial  court.  It  does  not  appear  what  the  grounds  of 
contest  were.  There  is  nothing  in  the  record  before  us  to  neg- 
ative the  assumption  that  one  of  the  grounds  of  said  contest 
was  the  invalidity  of  said  trust.  Since  the  record  does  not 
purport  to  set  forth  all  the  findings  of  the  court  in  said  ac- 
tions, we  may  assume  also  that  the  validity  of  said  trust  was 
expressly  found.  If  the  contrary  be  the  fact,  appellant 
should  have  exhibited  it  in  the  record. 
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But  aside  from  the  foregoing,  it  is  apparent  that  appel- 
lant's position  is  entirely  untenable.  The  rule  as  to  estoppel 
by  judgment  is  not  correctly  stated  in  the  Freeman  case, 
supra.  The  learned  justice  who  wrote  the  opinion  apparently 
overlooked  the  latter  part  of  section  1911  of  the  Code  of  Civil 
Procedure.  That  section  famishes  the  presumption  or  rule  of 
evidence  for  our  guidance  in  ascertaining  what  has  been  de- 
termined by  a  judgment.  We  are  not  limited  to  that  '^  which 
appears  upon  its  face  to  have  been  so  adjudged/'  but  the 
judgment  also  embraces  whatever  is  actually  and  necessarily 
included  therein  or  necessary  thereto.  Parties  are  therefore 
estopped,  by  a  former  judgment,  from  contending  for  the 
contrary,  not  only  as  to  the  matters  which  appear  to  have 
been  determined  but  also  as  to  those  which  were  necessarily 
involved  therein  or  necessary  thereto.  For  this  doctrine  there 
is  abimdance  of  support.  Indeed,  most  of  the  cases  go  so  far 
as  to  hold  that  there  is  an  estoppel  as  to  all  the  matters  that 
might  have  been  litigated  in  the  former  action.  It  is  not 
necessary,  however,  to  go  to  that  extent  to  uphold  the  finding 
of  the  lower  court  upon  this  point. 

In  Wolverton  v.  Baker,  98  Cal.  632,  [33  Pac.  732],  it  is 
said :  "Where  a  given  matter  becomes  the  subject  of  litigation 
in  and  of  adjudication  by  a  court  of  competent  jurisdiction, 
the  court  requires  the  parties  to  that  litigation  to  bring  for- 
ward their  whole  case,  and  will  not,  except  under  special 
circumstances,  permit  the  same  parties  to  open  the  same  sub- 
ject of  litigation  in  respect  of  matter  which  might  have  been 
brought  forward  as  a  part  of  the  subject  in  contest,  but  which 
was  not  brought  forward  only  because  they  have  through  neg- 
ligence, inadvertence,  or  even  accident,  omitted  part  of  their 
case.  The  plea  of  res  judicata  applies,  except  in  special  cases, 
not  only  to  points  upon  which  the  court  was  actually  required 
by  the  parties  to  form  an  opinion  and  pronounce  a  judgment, 
but  to  every  point  which  properly  belonged  to  the  subject  of 
litigation  and  which  the  parties,  exercising  reasonable  dili- 
gence, might  have  brought  forward  at  the  time." 

In  Flynn  v.  Hiie,  107  Cal.  455,  [40  Pac.  749],  it  U  held, 
as  stated  in  the  syllabus,  that:  ''The  validity  of  a  lease  which 
might  be  shown  in  evidence  in  support  of  a  plea  of  right  of 
possession  in  an  action  of  ejectment  is  adjudged  against  by 
the  recovery  of  the  plaintiff  in  the  ejectment  suit;  and  the 
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failure  of  the  defendant  to  offer  the  lease  in  eyidence  in  snp* 
port  of  the  plea  cannot  affect  the  conclusiveness  of  the  judge- 
ment against  his  right  to  recover  damages  for  not  being  per- 
mitted to  occupy  the  premises  recovered  in  the  ejectment 
suit.'' 

In  Crew  v.  Pratt,  119  Cal.  149,  [51  Pac.  42],  it  is  said:  ''It 
may  be  stated  as  a  general  proposition,  that  a  judgment  is  con- 
clusive, not  only  as  to  the  subject  matter  in  controversy  in  the 
action  upon  which  it  is  based,  but  also  in  all  other  actions  in- 
volving the  same  question,  and  upon  all  matters  involved  in  the 
issues  which  might  have  been  litigated  and  decided  in  the  case ; 
the  presumption  being  that  all  such  issues  were  really  met  and 
decided.  (Freeman  on  Judgments,  sec.  253 ;  PameU  v.  Hahn, 
61  Cal.  131 ;  lAllis  v.  Emigrant  etc.  Co.,  95  CaL  553,  [30  Pac; 
1108] ;  Wolverton  v.  Baker,  98  Cal.  631,  [33  Pac.  731] ;  Houh 
eU  v.  Budd,  91  Cal.  342,  [27  Pac.  747] ;  Bums  v.  Kennedy, 
108  Cal.  338,  [41  Pac.  458] ;  Eetate  of  Hudson,  63  Cal.  457.) 
•  •  .  The  subject  matter  upon  which  the  court  was  called  to 
act  in  the  present  instance  was  the  settlement  of  the  final  ac- 
count and  distribution  of  the  estate  of  0.  C.  Pratt,  under  his 
last  will.  As  an  incident  of  this  duty,  it  devolved  upon  the 
court  to  determine  whether  or  not  there  was  a  valid  trust 
created  by  the  will  and  whether  the  respondents  were  lawfully 
created  the  trustees  thereof.  The  court  could  not  dispose  of 
this  question  without  passing  upon  the  validity  of  the  trust. 
It  was  the  fulcrum  upon  which  that  branch  of  the  case  turnrd. 
...  In  the  present  case,  we  are  of  opinion  it  was,  under  the 
law,  the  duty  of  the  court  to  adjudicate  the  question  of  the 
validity  of  the  Pratt  trust,  and  that  having  done  so  and  ad- 
judged it  to  be  valid,  while  its  conclusion  was  erroneous  and 
the  judgment  open  to  reversal  on  appeal,  yet  as  no  appeal 
was  taken  therefrom  and  as  the  time  therefor  has  long  since 
expired,  it  is  not  now  open  to  attack." 

In  Bingham  v.  Kearney,  136  Cal.  175,  [68  Pac.  597],  it  was 
held  that  a  judgment  in  a  former  action  foreclosing  a  contract 
of  sale  for  default  of  the  purchaser  in  payment  of  purchase 
money,  which  has  become  final,  is  conclusive  against  the  right  of 
the  purchaser  to  maintain  a  subsequent  action  to  rescind  the 
contract  of  sale  and  to  recover  back  the  purchase  money  paid, 
the  court  saying:  "It  is  the  rule,  long  recognized  in  this  coun- 
try, that  a  judgment  between  the  same  parties  is  conclusive,  noi 
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only  as  to  the  subject  matter  in  controversy  in  the  action  upon 
which  it  is  based,  but  also  in  all  other  actions  involving  the 
same  question,  and  upon  all  matters  involved  in  the  issues 
which  might  have  been  litigated  and  decided  in  the  case,  the 
presumption  being  that  all  such  issues  were  met  and  decided." 
The  rule  is  reafiirmed  in  Ivancovich  v.  Weilenman.  144  Cal. 
757,  [78  Pac.  268] ;  Estate  of  McDougald,  146  Cal!  195,  [79 
Pac.  878] ;  Swamp  Land  Beclamation  District  v.  Blumenberg, 
156  Cal.  539,  [106  Pac.  389].  See,  also,  the  late  case  of 
Gibbs  V.  Peterson,  [Dec.  16,  1911],  19  Cal.  App.  Dec.  751,» 
where  the  rule  is  again  announced  and  other  supreme  court 
decisions  are  cited  in  its  support. 

It  seems  entirely  clear  that,  in  the  actions  for  the  appoint- 
ment of  a  trustee  under  the  trust  and  for  an  accounting  and 
distribution  of  the  trust  fund,  the  validity  of  said  trust  was 
necessarily  involved. .  The  manifest  foundation  for  such  ac- 
tion is  the  existence  and  legal  effect  of  the  trust.  Its  validity 
may  not  have  been  questioned;  it  may  have  been  conceded 
by  all  parties ;  the  court  may  have  given  it  little  consideration, 
but  it  is  indisputable  that  the  determination  of  its  validity 
is  inseparably  associated  with  the  judgments  to  which  we  have 
referred.  It  would  be  a  grave  reflection  upon  any  court  to 
suggest  that  it  would  appoint  a  trustee  to  carry  out  the  pro- 
visions of  a  purported  trust  without  inquiry  as  to  its  validity 
and  without  being  satisfied  that  it  is  legally  operative.  There 
is,  manifestly,  no  authority  for  the  appointment  of  a  trustee 
to  carry  out  the  provisions  of  a  void  trust  or  to  determine  the 
existence  of  a  trust  fund  and  direct  its  apportionment  and 
distribution  in  accordance  with  the  terms  of  such  trust.  We 
must  assume  that  tbe  court  would,  if  possible,  avoid  any  such 
illegal  and  abortive  act,  and  that  it  would  preliminarily  deter- 
mine that  the  contemplated  proceeding  was  legal  as  being 
based  upon  a  valid  declaration  of  trust.  At  least,  such  is 
manifestly  its  duty,  and  we  must  hold  that  it  was  performed. 

The  estoppel  was  properly  pleaded;  it  was  established  by 
the  record  of  the  former  actions,  from  which  it  appears  that 
the  validity  of  said  trust  now  assailed  by  appellant  was  neces- 
sarily involved  in  the  judgments  rendered  in  those  actions; 


*This  case  was  ordered  transferred  to  the  supreme  court  after  judg- 
ment in  the  district  court  of  appeal. 
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and,  under  the  authorities,  it  must  be  held  that  the  question 
is  res  adjudicaia. 

We  deem  it  unnecessary  to  notice  other  points  made  by 
respondent  in  favor  of  the  judgment,  as  we  feel  satisfied  that 
the  finding  as  to  estoppel  is  correct  and  is  decisive  of  the 
controversy. 

The  judgment  is  afSrmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 


[OIt.  No.  888.    Third  Appellate  Dittriet.^F6bniar7  8,  1912.] 

IDA  LOUISA  EMILIA  BOHN,  Respondent,  v,  ROBERT 

GUNTHER,  Appellant. 

Action  to  QmxT  TiTLa — ^Dxbd  op  Girr  to  PLAiNTurr— Dbuvxey — Pbz- 
SUKPTION — SuPFORT  OP  FINDING  AND  JuDOMENT. — ^Where  the  plain- 
tiff  in  an  action  to  qniet  title  produces  a  deed  of  gift  to  her  from  the 
defendant,  she  has  the  right  to  rely  upon  the  presumption  of  its 
delivery  from  the  faitt  of  her  possessioni  unless  overcome  by  eounter- 
evidence;  but  where  in  addition  to  her  own  testimony  as  to  its  de- 
livery, the  presumption  was  also  strongly  fortified  by  the  positive 
testimony  of  a  number  of  other  witnesses,  a  finding  of  such  delivery 
is  amply  supported  by  the  evidence,  and  is  sufficient  to  sustain  the 
judgment  rendered  in  her  favor. 

Id. — Judgment  pob  Lipk  Estate  in  Dependant  Within  Jxtkisdio- 
TiON — Title  in  Ck)NTBOVEBST — Pleadings. — Where,  in  the  action 
to  quiet  title,  the  title  was  in  controversy,  and  each  party  sought 
to  quiet  title,  and  to  cancel  a  deed,  and  there  is  sufficient  evi- 
dence, including  the  testimony  of  the  plaintiff  and  defendant, 
corroborated  by  correspondence,  as  well  as  by  the  terms  of  the  deed 
of  gift,  making  It  evident  that  it  was  distinctly  understood  that  de- 
fendant was  to  have  the  use  and  enjoyment  of  the  property  during 
his  life,  and  that  plaintiff  was  to  have  the  fee  subject  to  such  life 
estate,  the  eourt  had  jurisdiction  in  equity  to  determine  the  true 
estates  of  the  respective  parties,  and  to  find  and  adjudge  the  title 
in  plaintiff,  subject  to  ineh  life  estate,  though  not  speeially  referred 
to  in  the  pleadings. 

Id.^Wholx  Title  in  Oontsovebst  Inolusivb  or  Pakt.— -Sinee  the  whole 
of  the  title  in  controversy  includes  a  part  thereof,  it  cannot  be  said 
that  the  finding  of  a  Ufe  estate  in  the  defendant  is  entirely  outside 
of  the  matter  alleged  in  the  pleadings  of  the  respective  parties  in 
the  action  to  quiet  title  as  framed  therein. 
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Id.— Just  and  Equitable  Judoicent. — It  ii  held  tbat,  accepting  tbe 
facti  found,  as  must  be  done  under  the  established  rule  applicable 
to  appellate  tribunalSy  the  judgment  of  the  lower  court  as  rendered 
for  each  party  la  not  onlj  amply  tuetained,  but  la  eminently  just 
and  equitableu 

APPEAL  from  a  jadgment  of  the  Superior  Court  of  Hum- 
boldt County.    Geo.  D.  Murray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  N.  Gillett,  F.  A.  Cutler,  and  Gillett  &  Cutler,  for  Ap- 
pellant. 

Mahan  &  Mahan,  Otto  C.  Gregor,  and  George  W.  Hunter, 
for  Respondent 

BURNETT,  J.— The  record  contains  evidence  of  the  fol- 
lowing  facts :  In  1853  the  defendant  left  Germany,  his  native 
land,  and,  coming  to  the  United  States,  located  in  the  city 
of  Cleveland,  Ohio.  There  he  became  well  acquainted  and 
friendly  with  another  German  by  the  name  of  Bodenstein, 
the  grandfather  of  Ida  Bohn,  the  plaintiff  herein.  She  and 
her  parents  since  birth  had  lived  in  Cleveland.  Defendant 
came  to  California  in  1858,  and,  in  1860,  located  on  the  land 
in  dispute,  known  as  Gunther's  Island.  Upon  returning  to 
Germany  in  1893  he  stopped  at  Cleveland  for  the  purpose  of 
visiting  his  friend,  Bodenstein,  and  there  he  became  ac- 
quainted with  Mr.  and  Mrs.  Bohn  and  their  daughter  Ida, 
plaintiff  herein.  He  formed  an  attachment  for  the  girl  and 
he  concluded  that  it  would  be  a  good  plan  to  get  the  Bohns 
to  permit  him  to  take  Ida  to  California  and  to  make  her  home 
with  him,  his  purpose  being  to  adopt  her  as  his  child  and 
thereby  enable  her  to  inherit  his  property.  He  was  a  bach- 
elor, and  there  was  no  one  about  him  for  whom  he  had  any 
special  fondness.  Prior  to  1900  some  friendly  correspondence 
passed  between  him  and  Mrs.  Bohn  in  which  he  expressed 
his  desire  to  have  her  daughter  Ida  come  to  California  to 
make  her  home  with  him.  The  parents  objected  to  this.  In 
1900  he  made  a  trip  to  Cleveland  and  spent  nine  weeks  at  the 
home  of  the  Bohns.  On  one  occasion  he  put  his  hand  upon 
Ida's  shoulder  and  told  her  that  he  had  come  to  Cleveland 
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for  the  purpose  of  taking  her  with  him  to  California,  and, 
before  leaving  for  home,  he  told  her  parents  that  he  would 
see  them  all  in  California  before  a  great  while.  After  return- 
ing to  Eureka  further  correspondence  ensued  between  him 
and  Mrs.  Bohn  in  which  he  urged  her  to  persuade  Mr.  Bohn 
to  dispose  of  his  property  there  and  come  to  California.  In 
1901  the  Bohns  did  dispose  of  their  property  at  a  sacrifice, 
he  being  engaged  in  the  mercantile  business,  and  they  came 
to  Humboldt  county,  with  the  understanding  that  the  realty 
herein  involved  should  become  the  property  of  plaintiff. 
Among  the  letters  from  Mr.  Ounther  to  Mrs.  Bohn  was  one 
dated  Eureka,  December  21,  1899,  which  expresses  clearly  his 
sentiments  toward  plaintiff  and  his  purpose  in  relation  to  the 
property  at  that  time.  In  the  letter,  among  other  statements, 
he  used  this  language:  ''Ever  since  I  came  from  Europe  six 
years  ago,  I  have  been  thinking  what  to  do  with  my  property 
in  case  I  die.  My  half-brothers  and  sisters  would  be  glad  if 
I  died,  so  that  they  could  get  my  money  and  I  do  not  intend 
that  they  shall  get  it  •  .  .  Last  year  I  built  a  new  house,  and 
I  have  been  thinking  what  would  become  of  that  house  if  the 
people  I  have,  left  me,  and  I  have  thought  of  Ida  ever  since 
we  moved  in  the  house.  •  •  .  I  was  confident  you  would  not 
object  if  I  adopted  Ida  as  my  daughter  since  she  would  be 
your  child  as  much  as  she  ever  was,  nor  could  I  think  more 
of  Ida  after  adopting  her  than  I  do  now,  but  I  would  have 
the  consolation  to  know  that  my  property  after  I  die  would  not 
be  ate  up  by  lawyers,  or  go  to  parties  who  do  not  deserve  it." 
In  the  same  letter  he  wrote  to  Ida:  "Why  I  was  so  anxious 
that  you  should  come  now,  I  have  explained  to  your  mother. 
You  may  not  be  able  to  judge  of  the  matter  now  as  well  as 
in  later  years,  but  in  the  end  you  will  find  that  if  my  plans 
do  not  succeed  my  intentions  were  good."  Some  time  after 
the  Bohns  arrived  in  Eureka  and  were  living  on  the  island, 
the  defendant  made  this  statement  to  Mrs.  Bohn:  "Now,  I 
will  have  to  get  this  fixed  up  for  Ida ;  I  want  to  get  that  all 
fixed  right,  these  dizzy  spells  may  come  over  me  at  any  time, 
and  my  money  would  go  where  I  wouldn't  want  it  to,  and  I 
am  going  to  look  after  that."  Shortly  after  the  Bohns  ar- 
rived, defendant  asked  plaintiff  how  she  spelled  her  name. 
He  made  no  explanation  at  that  time,  but  later  he  gave  her 

It  0»1.  ▲pp.^lt 
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a  little  blue  slip  of  paper  reciting  the  fact  that  he  had  made 
a  deed  in  her  favor  to  the  island  property,  to  be  delivered 
upon  his  death,  and  placed  it  in  escrow  with  one  O.  B.  Qeorge- 
son.  The  slip  contained  the  words:  "Deed  left  with  O.  B. 
Georgeson,  and  acknowledged  by  George  T.  RoUey,"  and  the 
date  of  the  deed  was  given,  and  at  the  time  the  slip  was  deliv- 
ered, defendant  said  to  plaintiff:  ''If  anything  happens  to  me, 
in  case  of  my  death,  you  just  give  this  little  slip  of  paper  to  Mr. 
Georgeson,  and  he  will  give  you  the  deed."  This  deed  was 
dated  August  19,  1901,  and  it  is  spoken  of  as  the  escrow  deed. 
Other  deeds  were  also  executed,  but  we  need  not  trace  the  his- 
tory of  the  various  transactions.  The  action  was  brought  to 
quiet  title  and  to  cancel  a  deed  to  defendant  bearing  the  date 
of  February  10,  1904,  and  signed  and  acknowledged  by  plain- 
tiff one  week  later,  and  recorded  by  defendant  on  the  elev- 
enth day  of  January,  1905,  it  being  alleged  in  the  complaint 
that  said  deed  was  signed  and  acknowledged  with  the  express 
understanding  that  it  ''was  not  to  be  delivered  or  become 
operative  except  and  only  in  the  event  that  said  plaintiff  died 
during  the  life  of  said  defendant";  and,  furthermore,  that 
said  defendant,  "in  violation  of  said  understanding  and 
agreement  had  between  plaintiff  and  defendant  in  relation  to 
said  instrument,  obtained  possession  of  said  instrument  and 
unlawfully  appropriated  said  instrument  and  in  violation  of 
the  confidence  and  trust  reposed  in  said  defendant  by  said 
plaintiff  and  without  her  knowledge  or  consent  recorded  said 
instrument."  Defendant  filed  an  answer  and  cross-complaint 
in  which  there  is  a  positive  denial  that  plaintiff  is  or  ever  was 
the  absolute  owner  of  the  property,  or  that  there  was  any 
such  agreement  as  set  forth  in  the  complaint  in  relation  to 
said  deed  of  February  10,  1904,  or  that  he  surreptitiously  or 
in  violation  of  any  confidence  obtained  possession  of  it,  and 
it  alleges  misrepresentations  and  fraud  on  the  part  of  plain- 
tiff whereby  defendant  was  induced  to  execute  a  deed  to 
plaintiff  on  the  eighth  day  of  September,  1903,  and  another 
on  February  9,  1904.  The  cross-complaint  recites  fully  the 
purpose  and  understanding  as  to  these  instruments  and  the 
said  escrow  deed  of  August  19,  1901,  and  avers  that  plaintiff, 
wrongfully  and  maliciously  and  with  intent  to  cheat  and  de- 
fraud defendant  and  secretly  and  without  the  knowledge  or 
consent  of  defendant,  obtained  possession  of  the  last-named 
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deed  and,  ''upon  the  thirty-firgt  day  of  March,  1905,  the  date 
of  the  commencement  of  this  action,  said  plaintiff  wrongfully, 
unlawfully  and  without  right  placed  said  escrow  deed  of  rec- 
ord." Defendant  therefore  prayed  for  the  cancellation  of 
said  escrow  deed  and  for  a  decree  quieting  his  title  to  the 
property.  A  jury  was  called  at  the  trial,  and  they  made  cer- 
tain special  findings  that  were  adopted  by  the  court,  which 
are  directly  opposed  to  appellant's  theory  of  the  case  as  out- 
lined in  his  cross-complaint.  They  found  that  the  plaintiff 
made  no  fraudulent  representations  nor  false  statements  to 
defendant,  that  she  did  not  (as  alleged  in  the  cross-complaint) 
conspire  or  design  to  bring  about  an  estrangement  in  the  rela- 
tions between  defendant  and  his  niece,  Martha  Gunther. 
They  answered  *  *  No "  to  the  question :  ' '  Did  Robert  Gunther 
make,  execute  and  deliver  to  Ida  Bohn  the  deed  dated  Sep- 
tember 8,  1903,  and  known  as  the  life  estate  deed,  solely  for 
the  purposes  of  discouraging  or  preventing  any  contest  or  lit- 
igation against  his  estate  by  his  niece  Martha  Gunther,  by 
making  it  appear  that  the  record  title  to  the  property  therein 
described  stood  in  plaintiff  t"  They  answered  **Yes"  to  this 
interrogatory:  '*Did  Robert  Gunther  execute  and  deliver  to 
Ida  Bohn  the  deed  dated  September  8,  1903,  and  referred  to 
as  the  life  estate  deed,  freely  and  voluntarily  and  not  by  rea- 
son of  false  and  fraudulent  misrepresentations  made  by  Ida 
Bohn  to  Robert  Gunther  ? '  *  They  found  that  Robert  Gunther 
did  **  execute  and  deliver  to  Ida  Bohn  the  deed  dated  Febru- 
ary 9,  1904,  and  spoken  of  as  the  absolute  deed,  freely  and 
voluntarily  and  not  by  reason  of  false  or  fraudulent  misrep- 
resentations made  by  Ida  Bohn  to  Robert  Gunther";  that  it 
was  the  understanding  of  both  parties  at  the  time  that  Ida 
Bohn  signed  and  acknowledged  the  deed  from  her  to  Robert 
Gunther,  dated  February  10,  1904,  that  said  deed  should  not 
become  operative  unless  Ida  Bohn  should  die  before  Robert 
Gunther.  As  to  this  last  an  additional  finding  was  made  by 
the  court  that  '*The  deed  signed  and  acknowledged  by  plain- 
tiff to  defendant,  bearing  date  February  10,  1904,  was  not  de- 
livered by  plaintiff  to  defendant." 

As  to  the  foregoing  findings,  it  may  be  said  that  there  is, 
in  our  judgment,  abundant  evidence  to  support  each  of  them, 
as  set  forth  in  the  brief  of  respondent,  but  we  pass  them  by 
without  further  notice  and  proceed  to  consider  other  findings 
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which  are  decisive  of  the  whole  controveny.  These  are  spe- 
cial issues,  No.  4,  answered  "No"  by  the  jury,  and  No.  5, 
answered  *'Yes,"  and  adopted  by  the  court,  and  finding  No. 
8,  made  by  the  court  of  its  own  motion.  These  findings  are 
to  the  effect  that  ''neither  Ida  Bohn  nor  any  other  person 
acting  in  her  behalf  took  the  deed  made  by  Bobert  Ounther 
to  Ida  Bohn,  bearing  date  August  19,  1901,  and  spoken  of  as 
the  escrow  deed,  from  the  possession  of  Robert  Gunther  with- 
out right,  wrongfully,  secretly  and  without  the  knowledge 
and  against  the  consent  of  Robert  Gunther,"  and  furthermore, 
that  this  deed  '  *  was  delivered  by  Robert  Gunther  to  Ida  Bohn 
on  the  stairway  at  his  house  on  the  twentieth  day  of  Febru- 
ary, 1904,"  or  some  time  thereafter;  ''that  the  deed  made 
by  Robert  Gunther  to  Ida  Bohn  bearing  date  August  19,  1901, 
was  by  said  Gunther  given  as  a  deed  of  gift  to  said  Ida  Bohn 
on  the  twentieth  day  of  February,  1904,  or  within  a  short 
time  thereafter,  with  the  intention  on  his  part  to  thereby 
deliver  the  said  deed  to  her  and  thereby  pass  the  title  from 
him  to  her  so  that  said  lands  should  become  the  property  of 
said  Ida  Bohn,  subject  to  the  right  of  the  defendant  to  have 
the  use  of  and  the  income  from  said  lands  for  and  during  the 
term  of  his  natural  life."  There  is  no  contention  of  any  un- 
due influence  or  of  any  unsoundness  of  mind  on  the  part  of 
defendant.  It  is  manifest,  therefore,  that  these  findings 
as  to  the  delivery  of  said  escrow  deed  by  defendant  to  plain- 
tiff, if  supported  by  the  evidence,  justify  the  judgment  in 
Favor  of  plaintiff,  as  they  relate  to  a  time  subsequent  to  the 
other  transactions  to  which  we  have  referred.  This  deed  was 
prepared  by  defendant,  all  in  his  own  handwriting,  as  the  tes- 
timony shows.  It  was  in  the  possession  of  Mr.  Georgeson  for 
a  long  time,  but  defendant  finally  took  it  and  placed  it  with 
his  papers  in  his  room  at  his  home  on  the  island.  After  the 
execution  of  the  said  deed  of  February  9,  1904,  defendant 
had  a  conversation  with  plaintiff  in  reference  to  this  transac- 
tion and  he  said  to  her:  "You  are  with  the  Mahans  and  to- 
morrow morning  when  you  go  over  there  you  tell  the  Mahans 
everything  we  have  done,  and  if  they  can  suggest  anything 
that  will  be  more  secure,  I  will  do  anything,  for  I  want  you  to 
have  the  place  and  I  never  want  you  to  be  bothered."  She 
had  a  conversation  with  the  Mahans,  as  directed,  and  she  re- 
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ported  it  to  Mr.  Gtinther.  He  became  angry  in  reference  to 
a  statement  made  by  the  Mahans  that  he  might  take  the  deed 
and  record  it,  and  he  said  to  her:  ''Well,  do  they  think  I  am 
a  child!  This  is  no  child's  play.  When  I  give  a  thing  I  give 
it  Tou  never  saw  me  take  back  a  present  yet."  She  is  cor- 
roborated in  this  by  her  mother.  The  defendant  himself  also 
testified,  on  cross-examination,  that  ''After  the  absolute  deed 
was  made  there  was  a  conversation  with  Ida  in  which  she 
stated  she  hoped  I  would  not  be  sorry  for  what  I  had  done, 
and  I  said  I  would  not  because  I  knew  my  party  and  never 
took  a  gift  back."  He  places  the  conversation,  though,  at  a 
different  time  and  occasion.  It  is  very  reasonable  to  conclude 
that  in  this  statement  he  referred  to  the  gift  of  this  island 
property.  As  to  the  delivery  of  this  "escrow"  deed  plaintiff 
testified:  "It  was  a  few  days  after  or  sometime  after  that,  a 
short  time,  I  was  on  my  way  upstairs  one  evening,  and  I  was 
right  about  the  middle  of  the  stairway,  and  Mr.  Qunther's 
room  comes  right  out  at  the  foot  of  the  stairway.  I  was 
about  the  middle  of  the  stairway  and  Mr.  Qunther  came  out 
of  his  room  and  walked  around  the  stairway,  and  he  had  a 
paper  in  his  hand  in  an  envelope,  and  he  called  to  me  and 
said,  'Here,  Ida,  to  show  that  I  really  want  you  to  have  my 
property,  here  is  a  deed  all  in  my  own  handwriting;  now  if 
anybody  should  say  I  was  crazy  when  I  gave  you  my  prop- 
erty, that  will  show  that  a  crazy  man  could  never  write  a  deed 
like  this.  It  took  me  a  whole  week  to  write  it.  It  will  show 
everybody  that  I  realiy  want  you  to  have  my  property,'  and 
he  said  '  Have  you  got  a  good  place  to  keep  it  t '  I  said : '  Yes, 
I  had. '  He  said :  '  Well,  keep  it  so  you  can  put  your  finger 
on  it  at  any  time,'  and  I  took  it  upstairs  with  me.  I  had 
never  seen  that  paper  prior  to  the  time  he  handed  it  to  me 
there  on  the  stairway.  It  was  in  his  handwriting."  There- 
after she  kept  the  deed  in  her  possession.  Plaintiff's  mother 
and  father  also  testified  substantially  the  same  as  to  the  occur- 
rence, the  mother  adding  that  when  she  went  upstairs  Ida 
showed  her  the  deed.  Defendant  also  represented  to  others 
that  Ida  owned  the  island.  He  explains  this  transaction  by 
stating  that  "Miss  Bohn  knew  of  the  whole  thing,  that  the 
whole  thing  was  a  sham  in  her  favor  to  prevent  my  niece 
from  bringing  a  contest    She  knew  she  was  not  getting  any 
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property  by  that  transaction.  I  was  carrying  ont  this  fraud 
to  prevent  my  niece  from  contesting  my  will."  But  regard- 
less of  the  question  suggested  by  respondent,  whether  a  court 
of  equity  should  look  with  favor  upon  testimony  coupled  with 
the  statement  that  the  witness  was  simply  carrying  out  a 
fraud,  it  is  clear  that  the  court  and  the  jury  had  the  legal 
right  to  believe  the  testimony  of  plaintiff  and  her  witnesses, 
and  that  said  finding  in  reference  to  this  deed  represents  a 
rational  inference  from  the  showing  made  by  respondent.  In- 
deed, she  might  have  relied  upon  the  presumption  arising 
from  the  possession  of  the  deed,  at  least,  until  overcome  by 
appellant's  evidence  {Zihn  v.  Zihn,  153  Cal.  407,  [95  Pac. 
868]),  but  the  presumption  was  strongly  fortified  by  the  posi- 
tive testimony  of  a  number  of  witnesses. 

Appellant  complains  also  of  that  portion  of  the  finding  and 
judgment  that  accords  to  him  the  use  and  income  of  the  prop- 
erty during  his  life.  It  is  assailed  as  representing  a  timor- 
ous compromise,  entirely  unsustained  by  the  evidence  and 
clearly  without  the  issues  in  the  case.  It  is  asserted  that  ''At 
the  end  of  the  trial  even  the  plaintiff  as  a  human  being  must 
have  recoiled  from  pursuing  her  efforts  to  utterly  despoil  the 
defendant  and  all  save  defendant  must  have  been  ready  to 
compromise  upon  the  theory  of  this  finding."  Manifestly, 
we  are  not  in  a  position  to  verify  this  opinion  of  appellant, 
but  from  the  fact  that  respondent  has  taken  no  appeal  we 
may  surmise  that  she  is  content  with  the  result.  In  that, 
however,  we  see  nothing  to  her  discredit. 

As  to  the  evidence,  there  is  much  to  show  that,  until  an  un- 
fortunate misunderstanding  arose  between  the  parties  growing 
out  of  attentions  paid  to  respondent  by  a  young  man  whom 
appellant  seems  to  have  disliked,  it  was  the  manifest  purpose 
and  understanding  of  all  the  parties  concerned  that  appellant 
should  enjoy  the  property  while  he  lived  and  that  then  it 
should  vest  absolutely  in  respondent.  From  the  correspond- 
ence hereinbefore  referred  to,  it  is  dear  that  the  Bohns  came 
to  California  with  the  understanding  that  Ida  was  to  have  the 
property,  but  that  appellant  should  not  be  deprived  of  its 
use  or  income  while  he  lived.  Evidence  of  this,  also,  is  found 
in  the  execution  of  said  escrow  deed  of  August  19,  1901,  and 
of  the  life  estate  deed  of  subsequent  date  giving  him  control 
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of  the  property  while  he  lived.  Indeed,  the  testimony  of 
plaintiff  alone  is  sufficient  to  support  the  conclusion  that  this 
was  the  understanding  and  intention  of  the  parties. 

It  is  true  that  this  issue  was  not  specifically  raised  by  the 
pleadings.  The  title  in  fee,  however,  was  directly  in  issue  and 
this  would  include  any  less  estate,  and  the  court,  under  our 
practice,  in  an  action  to  quiet  title  would  certainly  not  be 
precluded  from  determining  just  what  estate  each  party  owns. 
The  situation  is  similar  to  that  involved  in  the  Zihn  case, 
supra,  where  there  was  a  finding  that  *'It  was  understood  and 
agreed  by  and  between  the  parties  hereto  that  the  plaintiff 
should  have  a  life  estate  therein,  and  that  said  grantees  should 
become  the  owners  in  fee  thereof,  subject  to  the  plaintiff's 
life  estate  and  right  to  use  and  occupy  the  same  for  his  life.'' 
In  discussing  this,  the  supreme  court,  through  Mr.  Justice 
Angellotti,  says:  "This  finding,  which  is  upon  a  matter  not 
specifically  referred  to  in  any  of  the  pleadings,  does  not  neces- 
sarily imply  any  lack  of  understanding  upon  the  part  of  the 
donor  as  to  the  effect  of  the  absolute  deed  of  gift,  or  that  the 
deed  as  delivered  was  not  fully  in  accord  with  the  desire  and 
intention  of  the  donor,  but  it  is  entirely  consistent  with  the 
fact  of  a  separate  understanding  and  agreement  then  assente J 
to  by  the  grantees,  relying  on  which  plaintiff  was  willing  to 
make  and  knowingly  and  voluntarily  made  delivery  of  the 
absolute  deed  of  gift  with  the  full  understanding  of  its  legal 
effect."  The  only  question  could  be  whether  a  parol  agree- 
ment of  like  import  could  be  enforced,  but  the  power  of  a 
court  of  equity  to  accomplish  this  should  hardly  be  open  to 
controversy.  The  point,  though,  is  not  made  by  appellant. 
Besides,  if  such  contention  should  be  made  and  upheld,  the 
result  would  be  to  leave  the  absolute  title  in  respondent,  and, 
under  the  circumstances,  any  court  should  hesitate  to  deprive 
appellant  of  the  fruits  of  the  judgment,  although  such  dis- 
position may  be  invited  by  him. 

Appellant  laments  the  inequality  of  the  contest  before  the 
jury  between  the  tears  of  an  attractive  young  woman  and  the 
unalluring  but  ingenuous  story  of  an  old  man.  The  tears, 
however,  are  not  preserved  in  the  record.  If  they  were,  we 
do  not  know  how  much  they  might  affect  the  judgment  of 
this  court    It  is  sufficient  to  say,  though,  that,  accepting  the 
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facts  as  we  must,  the  judgment  of  the  lower  court  is  not  only 
amply  sustained  but  that  it  is  eminently  just  and  equitable. 
The  judgment  is  affirmed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  6,  1912,  and  the  following 
opinion  then  rendered  thereon: 

BURNETT,  J.— The  petition  for  rehearing  is  addressed  to 
the  proposition  that  the  finding  of  the  lower  court  to  the  ef- 
fect that  plaintiff  is  entitled  to  the  fee,  subject  to  the  right 
of  defendant  to  the  possession  and  use  of  the  property  dur- 
ing his  life,  is  not  within  the  pleadings  and  is  unsupported 
by  the  evidence. 

It  is,  no  doubt,  true,  as  claimed  by  appellant,  that  ''the 
plaintiff's  case  cannot  be  better  as  proved  than  it  is  as  stated. 
A  party  cannot  travel  out  of  the  matter  alleged  in  his  plead- 
ing to  make  a  ground  of  relief.  A  finding  is  useless  and  idle 
unless  the  facts  found  are  within  the  issues  and  a  judgment 
based  upon  such  facts  cannot  be  sustained."  And  we  have 
no  fault  to  find  with  the  cases  cited  in  support  of  the  doctrine, 
but  they  involve  a  different  situation  from  what  we  have  here. 
It  seems  plain  on  principle  that,  in  legal  procedure  as  well 
as  in  physics,  the  whole  includes  a  part,  and  that  it  cannot 
be  said  that  this  finding  is  entirely  without  the  matter  alleged 
in  the  pleadings. 

In  the  Zihn  case,  153  Cal.  405,  [95  Pac.  868],  the  principle 
b  recognized,  where  the  supreme  court  approved  a  finding  of 
the  lower  court  awarding  the  plaintiff  therein  a  life  estate 
under  a  deed  absolute  in  form,  notwithstanding  that  there  was 
no  specific  averment  in  any  of  the  pleadings  as  to  such  life 
estate. 

In  Pennie  v.  HUdreth,  81  Cal.  133,  [22  Pac.  400],  which 
was  an  action  to  quiet  title,  the  supreme  court  said:  "If  the 
plaintiff  claims  a  fee  simple,  he  may  show  that  he  has  nothing 
more  than  a  lien  or  any  interest  less  than  he  claims,  and  that 
he,  the  defendant,  has  an  interest  also,  either  paramount  or 
subordinate  to  that  of  the  plaintiff,  and  the  decree  of  the  court 
should  declare  the  rights  of  the  parties  in  the  property  accord- 
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ingly.  If  the  defendant  had  an  equitable  title  to  one-half  of 
the  property  in  coDtroversy,  whether  that  interest  was  subject 
to  the  mortgage  of  the  plaintiff  or  paramount  to  it,  he  had  a 
right  to  have  it  so  decreed  and  the  interest  of  the  plaintiff 
declared.'* 

As  to  the  evidence  to  support  the  finding,  we  think  there 
can  be  no  kind  of  doubt.  Much  of  it  we  deemed  unnecessary 
to  set  out  in  the  former  opinion,  but  we  called  attention  to 
certain  facts  and  circumstances  which  appeared  to  us  sufficient 
rationally  to  justify  the  court's  conclusion.  In  her  answer  to 
appellant's  petition  for  rehearing,  respondent  points  out  in 
the  transcript  unequivocal  testimony  to  the  effect  that  it  was 
the  purpose  and  understanding  of  appellant  that  he  should 
retain  the  life  interest  in  the  property.  We  quote  simply 
from  one  of  the  witnesses  as  to  a  conversation  with  Mr.  Qun- 
ther:  ''I  said,  I  see  you  have  deeded  your  island  away.  He 
said,  yes,  and  in  a  moment  he  said  he  wanted  his  property 
to  go  where  he  wanted  it  to  go  while  he  was  alive.  He  said 
in  that  conversation  that  he  had  a  life  lease  in  the  property. 
.  .  .  He  simply  said  he  had  reserved  a  life  estate,  a  life 
lease." 

Some  asserted  circumstances  are  mentioned  by  appellant 
concerning  which  the  record  is  entirely  silent.  We  need  not, 
of  course,  remind  the  able  counsel  for  petitioner  that  we  are 
controlled  by  the  record  as  we  find  it. 

Appellant  seems  to  misconstrue  the  spirit  of  an  expression 
found  in  the  concluding  paragraph  of  the  former  opinion  and, 
as  it  is  unnecessary  to  the  decision,  the  said  paragraph  is 
stricken  out  and  there  is  substituted  therefor  the  following: 
*'It  is  sufScient  to  say  in  conclusion  that,  accepting  the  facts 
as  we  must  under  the  well-established  rule  applicable  to  ap- 
pellate tribunals,  the  judgment  of  the  lower  court  is  not  only 
amply  sustained  but  is  eminently  just  and  equitable." 

The  petition  for  rehearing  is  denied.  I 


Harty  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  8,  1912. 
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[CIt.  No.  898.    Thst  Appellate  District. — ^Februarj  ^^  1912.] 

D.  J.  BRODERICK,  Appellant,  v.  ROBERT  COCHRAN  and 
CHARLES  BRADY,  Copartners  Doing  Business  Under 
the  Firm  Name  of  COCHRAN  &  BRADY,  Respondents. 

Order  Vacatino  Judgment  by  Default — Demurrer  Under  Order  Ex- 
TENDiNQ  Time  to  Answer— Oood  Faith — Judgment  Without 
Notice — Proper  Discretion. — Where,  under  an  order  extending 
time  to  answer,  the  attorney  for  the  defendants  filed  a  demurrer, 
and  it  is  not  disputed  that  he  believed  he  had  a  right  to  file  the  same, 
and  no  objection  was  made  bj  plaintiff  when  the  demurrer  was  filed, 
but  plaintiff's  attorney  without  notice  procured  an  order  striking 
out  the  demurrer  and  a  judgment  by  default,  and  the  motion  to 
▼acate  the  judgment  by  default  was  promptly  made,  and  it  was 
manifest  that  the  plaintiff  had  suffered  no  injury,  it  is  held  the  court 
by  its  order  vacating  the  judgment  by  default,  and  permitting  the 
defendants  to  answer,  exercised  its  discretion  in  accordance  with  the 
soundest  principles  of  justice. 

Id. — Misapprehension  of  I»aw — Power  of  Court  to  Relieys  Parties 
FOR  Mistakes  of  Attorneys. — In  believing  that  the  attorney  for 
the  defendant  might  demur  after  having  taken  time  by  order  of  the 
court  to  answer  only,  it  is  conceded  that  he  was  acting  under  a  mis- 
apprehension ef  law.  But  courts  have  power  under  the  provisions  of 
section  473  of  the  Code  of  Civil  Procedure  to  relieve  parties  from 
mistakes  as  to  the  legal  effect  of  acts  of  their  attorneys. 

Id. — Affidavit  of  Defendant  Served  With  Notice  of  Motion. — An  affi- 
davit of  one  of  the  defendants  served  with  the  notice  of  the  motion, 
though  not  embodied  in  the  notice,  sufficiently  apprised  the  attorney 
for  the  plaintiff  that  such  affidavit  would  be  relied  upon  at  the 
hearing  of  the  proceeding,  and  it  is  held  that  this  amounted  to  a 
•ubstantial  compliance  with  the  proviaioni  of  section  1010  of  the 
Code  of  Civil  Procedure. 

Id. — Affidavit  of  Attorney  fob  Dkfendants — Support  of  Order. — It 
is  held  that  the  affidavit  of  the  attorney  for  defendants  alone  con- 
taine  all  essential  facta  necessary  to  sustain  the  order  vacating  the 
judgment  by  default. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  vacating  a  judgment  by  default. 
Frank  J.  Murasky,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 
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Edward  J.  Lynch,  £or  Appellant. 

C.  D.  Dorn,  and  Lewis  F.  Byington,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  by  plaintiff  from  an 
order  vacating  a  judgment  taken  by  default. 

The  complaint  in  the  case  was  filed  February  28,  1910. 
March  1st  following,  the  summons  was  served  in  the  city  and 
county  of  San  Francisco,  where  the  action  was  commenced. 
Thereafter  the  defendants  were  granted  by  the  court  up  to 
and  including  the  21st  of  March  within  which  to  answer.  On 
this  date  the  defendants  served  and  filed  a  demurrer  to  the 
complaint,  and  the  same  was  placed  on  the  law  and  motion 
calendar  for  hearing  on  March  25th,  as  required  by  the  rules 
of  court.  This  calendar  was  then  continued  by  the  court  to 
April  1st.  While  the  demurrer  was  on  the  court  calendar  on 
this  date  it  was  not  on  the  ofScial  printed  calendar;  and  the 
attorney  for  defendants,  supposing  therefore — so  he  alleges 
in  an  affidavit  filed  by  him — that  the  demurrer  would  not  be 
heard,  failed  to  appear  in  court.  Thereupon  the  attorney  for 
the  plaintiff  moved  the  court  to  strike  from  the  files  the  de- 
murrer of  the  defendants,  and  to  enter  judgment  against  them 
by  default,  on  the  ground  that  the  defendants'  time  to  answer 
had  expired  without  an  answer  having  been  filed  by  either 
of  them,  and  that  the  demurrer  had  been  filed  after  the  time 
allowed  by  law  therefor.  This  motion  was  granted.  No 
notice  of  the  motion  was  given,  and  the  defendants  knew  noth- 
ing about  the  judgment  of  default  against  them  until  April 
6th,  on  which  day  their  counsel  prepared,  served  and  filed  all 
the  papers  necessary  to  support  a  motion  to  vacate  the  judg- 
ment so  entered,  and  noticed  the  same  for  hearing  on  the 
eighth  day  of  April.  The  affidavit  of  counsel  for  defendants 
shows  that  he  supposed  the  filing  of  the  demurrer  ''to  be  a 
legal  and  proper  answer  to  the  said  complaint";  that  he  "in- 
terpreted and  understood  the  said  order  of  the  court  to  give 
the  defendants  ten  days  to  plead  after  the  tenth  day  of  March, 
1910,  and  he  is  now  surprised  to  find  the  same  interpreted  to 
mean  that  he  could  only  answer  and  could  not  demur  to  the 
complaint.'* 

Upon  the  showing  made  the  court  ordered  the  judgment  set 
aside  upon  the  payment  of  costs. 
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In  believing  that  he  might  demur  after  having  taken  time 
by  order  of  the  court  to  answer  only,  counsel  for  defendants, 
it  is  conceded  by  both  sides,  was  acting  under  a  misapprehen- 
sion as  to  a  proposition  of  law.  Courts,  however,  under  the 
provisions  of  section  473,  Code  of  Civil  Procedure,  may  re- 
lieve parties  from  mistakes  as  to  the  legal  effect  of  acts  of 
their  attorneys.  (Douglass  t.  Todd,  96  Cal.  655,  [31  Am.  St 
Rep.  247,  31  Pac.  623] ;  Ward  t.  Clay,  82  Cal,  502,  [23  Pac 
60,  227] ;  Langford  v.  Langford,  136  Cal.  607,  [69  Pac.  236] ; 
Gould  T.  Stafford,  101  Cal.  32,  [36  Pac.  429].)  Here  it  is 
not  disputed  ttiat  defendants'  attorney  believed  he  had  a  right 
to  interpose  a  demurrer  to  the  complaint ;  no  objection  appears 
to  have  been  made  by  the  attorney  for  the  plaintiff  when  a 
copy  of  the  demurrer  was  served  upon  him,  he  gave  the  de- 
fendants no  notice  of  a  motion  to  strike  the  demurrer  from 
the  files,  the  motion  to  vacate  the  default  was  promptly  made, 
and  as  it  is  manifest  that  the  plaintiff  suffered  no  injury  in 
the  premises  it  would  seem  that  the  court,  in  setting  aside 
the  judgment  and  permitting  the  defendants  to  answer,  ex- 
ercised its  discretion  in  accordance  with  the  soundest  prin- 
ciples of  justice.  {O'Brien  v.  Leach,  139  Cal.  220,  [96  Am. 
St.  Rep.  105,  72  Pac.  1004] ;  Meld€  t.  Reynolds,  129  Cal.  SOQ, 
[61  Pac.  932].) 

The  notice  of  motion  to  set  aside  the  default  does  not  state 
that  the  affidavit  of  Robert  Cochran,  one  of  the  defendants, 
would  be  used  on  the  hearing.  It  appears,  however,  that  a 
copy  of  that  affidavit  was  served  on  the  attorney  for  the  plain- 
tiff along  with  the  notice  of  motion.  He  was  therefore  ap- 
prised that  this  affidavit  would  be  relied  upon  at  the  hearing 
of  the  proceeding,  and  we  have  no  doubt  that  this  amounted 
to  a  substantial  compliance  with  the  provisions  of  section  1010, 
Code  of  Civil  Procedure.  The  affidavit  of  the  attorney  for 
the  defendants  alone  contains  all  essential  facts  necessary  to 
sustain  the  order  of  the  court  here  questioned. 

The  order  appealed  from  is  affirmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourti 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  9,  1912. 
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[Cir.  No.  020.    First  Appelkte  District.— February  10,  1012.] 

UNION  COLLECTION  COMPANY,  a  Corporation,  Plain- 
tifl,  Respondent,  v.  E.  B.  ROGERS,  Defendant,  Appel* 
lant,  and  ROGERS  ENGINEERING  COMPANY,  a 
Corporation,  Defendant. 

Action  upon  Guarantt  or  Indkbtedniss — ^TnHS  of  Patmvnt — ^Plxai>- 

ING — ^PrOOF — ImmATEBIAL     VaSIANCB — GUABANTOR     NOT     MiSLBD.— 

Where  the  complaint,  in  an  action  against  the  individual  defendant 
upon  his  contract  of  guaranty  of  the  indebtedness  of  the  corporation 
defendant  to  plaintiff's  assignor,  alleges  that  by  the  terms  of  the 
written  guaranty  it  was  agreed  to  pay  the  indebtedness  with  interest 
in  installments  at  the  rate  of  $75  per  month,  but  the  proof  was  that 
the  writing  merely  guaranteed  the  principal  sum  with  interest,  and 
shows  a  variance  as  to  the  installments,  it  is  held  that  where  such 
Tarianee  could  not  have  misled  the  guarantor  to  his  prejudice  in 
maintaining  his  defense  that  he  had  signed  no  guaranty  at  all  of 
tho  debt  in  question,  the  variance  was  ImmateriaL 

Id. — Terms  of  Patmbnt  Immaterial — ^Lapse  of  Installments  Before 
Suit — Absence  of  Objection  to  Evidence — ^Avoidance  of  Objec- 
TiON.*-Wbether  or  not  the  balance  of  the  indebtedness  was  payable 
at  once  or  in  installments  is  of  little  or  no  importance,  since  in  either 
case  the  whole  of  the  indebtedness  was  long  overdue  before  the 
action  was  commenced,  and  there  was  no  objection  to  the  evi- 
dence or  motion  for  nonsuit  on  the  ground  of  variance  or  any 
ground;  and  if  such  objection  had  been  made,  it  might  have 
been  obviated  by  an  amendment  to  conform  the  pleading  to  the  proof. 

Id. — Allegation  and  Finding  as  to  Installments  Disregarded. — ^Ib 
view  of  the  time  of  the  commencement  of  the  action,  the  allegation 
and  finding  to  the  effect  that  the  balance  of  the  indebtedness  was  to 
be  paid  at  the  rate  of  $75  per  month  may  be  disregarded,  where 
there  is  left  the  allegation  and  finding  that  the  principal  obligor  in 
writing  promised  to  pay  the  balance  of  the  indebtedness  with  the 
specified  interest,  and  that  the  appellant  in  writing  guaranteed  the 
payment  of  the  same,  the  whole  balance  being  due  and  unpaid  when 
the  action  was  brought. 

Id. — New  Trial  hot  Gbantablb  foe  Yabunoe  not  Objected  to. — It 
is  held  that  a  new  trial  should  not  be  ordered  on  the  ground  of  the 
variance  complained  of,  espedaUy  as  the  point  was  not  raised  in  the 
court  below  either  upon  objection  to  ovidence  or  upon  motion  for  a 
nonsuit. 

Id. — Support  of  Findins  as  to  Written  Guaranty  of  Debt — C!onfuct* 
nra  Evidence — Preponderance. — ^Where  there  is  a  substantial  con* 
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flict  in  the  evidenes  as  to  whether  the  appellant  ^aranteed  in  writ- 
ing the  payment  of  the  principal  debt,  the  appellate  court  cannot 
disturb  the  finding  of  the  trial  court  on  the  ground  that  the  trial 
court  haa  not  decided  in  accordance  with  preponderance  of  the  eri- 
dencc 

Id. — Cross-examination  as  to  Ezkcution  of  Guaranty — Striking  Out 
Answxb  not  Prejudicial. — It  is  held  that  the  court  did  not  err  to 
the  prejudice  of  the  appellant  in  striking  out  his  answer  on  cross- 
examination  denying  the  execution  of  the  contract  of  guaranty, 
where  in  other  answers  to  other  questions  the  appellant  had  fully 
and  clearly  covered  the  same  matter. 

Id. — Appeal  from  Order  Denying  a  New  Trial— Support  or  Judg- 
ment BY  Findings  not  Reviewable. — The  objection  that  the  judg- 
ment is  not  supported  by  the  findings  cannot  be  raised  upon  appeal 
from  an  order  denying  a  new  triaL 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  denying  a  new  trial.  James 
M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  L.  Shuman,  and  Charles  Baer,  for  Appellant 

J.  S.  Beid,  for  Respondent 

HALL,  J. — This  action  was  brought  against  Rogers  En- 
gineering  Company,  as  principal  obligor,  and  E.  B.  Rogers, 
as  guarantor,  to  recover  the  sum  of  $575.69  and  interest. 

The  defendant  corporation  was  never  served  with  summons 
and  the  action  was  dismissed  as  to  it. 

Judgment  was  recovered  against  defendant  E.  B.  Rogers 
as  prayed  for. 

This  is  an  appeal  by  him  from  the  order  denying  his  motion 
for  a  new  trial.  He  also  took  an  appeal  from  the  judgment, 
but  such  appeal  has  been  heretofore  dismissed  because  not 
taken  within  the  time  allowed  therefor  by  the  statute. 

Plaintiff  sued  as  assignee  of  the  Buffalo  Gasoline  Motor 
Company,  a  corporation. 

It  is  in  substance  alleged  in  the  complaint,  among  other 
things  essential  to  a  cause  of  action,  that  the  defendant  Rogers 
Enffineering  Company,  on  the  twenty-third  dav  of  March, 
1906,  was  indebted  to  the  Buffalo  Qasoline  Motor  Company 


Feb.  1912.]     Union  Collection  Co.  v.  Rogers.  207 


in  the  sum  of  $865.69,  and  on  said  day  promised  in  writing 
to  pay  said  Buffalo  Gasoline  Motor  Company  said  sum  of 
$865.69,  and  thereupon  did  pay  thereon  the  sum  of  $290,  and 
by  said  writing  further  promised  to  pay  the  balance  of  said 
indebtedness,  to  wit,  $575.69,  with  interest  thereon  at  the  rate 
of  six  per  cent  per  annum  until  paid,  at  the  rate  of  $75  per 
month  commencing  with  the  fifteenth  day  of  April,  1906. 
This  is  followed  by  an  allegation  that  appellant  at  the  same 
time  and  place  in  writing  guaranteed  the  payment  of  the 
said  indebtedness  and  interest,  for  a  valuable  consideration. 
(The  writings  sued  on  were  destroyed  in  the  great  conflagra- 
tion of  1906.) 

The  court  found  the  above  allegations  to  be  true;  and  the 
principal  contention  of  appellant  on  this  appeal  is  that  such 
findings  are  not  supported  by  the  evidence. 

And  this  contention  is  predicated  upon  the  fact  that  the 
evidence  shows  that,  by  the  terms  of  the  writing,  the  principal 
obligor  promised  to  pay  the  indebtedness  and  interest  at  six 
per  cent,  without  any  specification  as  to  when  such  payment 
should  be  made,  and  the  provision  that  the  balance  of  $575.69 
should  be  paid  at  the  rate  of  $75  per  month  was  by  a  parol 
agreement  only. 

In  other  words,  the  evidence  given  supports  the  allegations 
as  made  in  the  complaint  as  to  the  promise  in  writing  to  pay 
the  balance  of  the  indebtedness  of  $575.69  with  interest  at 
six  per  cent  per  annum,  but  does  not  support  the  alleviation 
that  such  payment  was  to  be  made  at  the  rate  of  $75  per 
month. 

This  presents  a  case  of  variance  between  the  allegations  of 
the  complaint  and  the  proof,  which  could  have  worked  no 
injury  to  defendant,  and  could  not  have  misled  him  in  main- 
taining his  defense,  which  was  that  he  had  not  signed  or  ex- 
ecuted any  guaranty  at  all  of  the  debt  in  question. 

'^No  variance  between  the  allegation  in  a  pleading  and  the 
proof  is  to  be  deemed  material,  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice  in  maintaining  his  action 
or  defense  upon  the  merits.  Whenever  it  appears  that  a  party 
had  been  so  misled,  the  court  may  order  the  pleadiner  to  be 
amended  upon  such  terms  as  may  be  just."  (Code  Civ.  Proc., 
sec.  469.) 
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In  the  case  at  bar  the  evidence  given  upon  behalf  of  plain- 
tiff shows  that  the  defendant  corporation  was  indebted  in  the 
amount  alleged,  and  in  writing  agreed  and  promised  to  pay 
the  same  with  interest  as  alleged,  and  that  appellant,  who 
was  the  president  of  the  principal  obligor,  in  writing  guar^ 
anteed  such  payment.  Whether  or  not  the  balance  of  the 
indebtedness  was  payable  at  once,  or  was  payable  only  in  in- 
stallments of  $75  per  month  is  of  little  or  no  importance,  for 
in  either  case  the  whole  of  such  indebtedness  was  long  overdue 
before  the  action  was  commenced.  No  objection  was  made 
to  the  introduction  of  the  evidence,  either  upon  the  ground 
of  variance  or  any  other.  If  such  objection  had  been  made, 
doubtless  the  court  would  have  permitted  an  amendment  so 
that  the  allegations  and  proof  might  correspond.  The  al- 
legation and  finding  to  the  effect  that  the  balance  of  the  in- 
debtedness was  to  be  paid  at  the  rate  of  $75  per  month  may 
be  disregarded,  and  we  still  have  an  allegation  and  finding 
that  the  principal  obligor  in  writing  promised  to  pay  the 
balance  of  the  indebtedness,  to  wit,  the  sum  of  $575.69,  with 
interest  at  six  per  cent  per  annum,  and  that  appellant  in 
writing  guaranteed  the  payment  of  the  same.  In  either  aspect 
of  the  case  the  evidence  and  other  findings  show  that  the 
whole  of  such  balance  was  long  overdue  and  unpaid  when 
the  action  was  brought.  We  do  not  think  a  new  trial  should 
be  ordered  for  the  variance  complained  of,  especially  as  the 
point  was  not  raised  in  the  court  below  either  upon  objection 
to  evidence  or  upon  a  motion  for  a  nonsuit.  {Eversdon  v. 
Mayhew,  85  Cal.  1,  [21  Pac.  431,  24  Pac.  382].) 

Appellant  also  urges  that  the  finding  that  appellant  guaran- 
teed in  writing  the  payment  of  the  debt  is  not  supported 
by  the  evidence. 

He  concedes  that  there  is  a  conflict  in  the  evidence  upon 
this  point,  but  urges  that  the  finding  in  question  is  not  sup- 
ported by  a  preponderance  of  evidence.  If  there  is  a  sub- 
stantial conflict  in  the  evidence  upon  an  issue  of  fact,  this 
court  will  not  disturb  the  finding  of  the  trial  court  because 
it  may  think  that  the  trial  court  has  not  decided  in  accordance 
with  the  preponderance  of  evidence.  The  finding  in  ques- 
tion is  supported  by  the  positive  testimony  given  by  the  wit- 
ness Reid,  and  although  such  testimony  was  disputed  by 
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appellant,  the  contention  of  appellant  that  the  finding  in 
question  was  not  supported  by  the  evidence  cannot  be  sus- 
tained. 

The  court  did  not  err  to  the  prejudice  of  appellant  in  strik- 
ing out  an  answer  that  he  gave  on  cross-examination  as  fol- 
lows :  **I  am  pnsitive  that  I  signed  no  paper  guaranteeing  any 
claim  of  any  kind  on  that  date,"  for  in  other  answers  that 
appellant  made  to  other  questions  he  fully  and  clearly  covered 
the  same  matter. 

The  only  other  point  raised  by  appellant,  to  wit,  that  the 
judgment  is  not  supported  by  the  findings,  cannot  be  raised 
upon  this  appeal,  being,  as  it  is,  an  appeal  from  an  order 
denying  a  motion  for  a  new  triaL  {Hunter  t.  Milam,  133 
Cal.  601,  [65  Pac.  1079].) 

The  order  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[Crim.  No.  S65.    F!nt  AppeUate  District. — Fel)niarj  13,  1912.] 

THE  PEOPLE,  Respondent,  t.  ANDREW  MORAN, 

Appellant. 

Criminal  Law — Attbmpt  to  Gommit  Robbery — Suftioient  Overt  Act. 
It  ifl  held  that  the  evidenee  in  the  record  is  sufficient  to  sustain  a 
conviction  for  an  attempt  to  commit  robbery,  since  it  shows  more 
than  mere  acts  of  preparation,  and  shows  a  sufficient  overt  act  to 
constitute  the  crime  charged. 

Id. — Confederates  in  Cbimx — Committeb  of  Overt  Act  not  Material. 
Where  the  whole  ease  shows  that  defendants,  jointly  indicted  for 
the  same  offense  of  attempting  to  commit  robbery,  were  each  re- 
sponsible for  the  criminal  acts  of  the  other  committed  in  further- 
ance of  their  joint  enterprise,  it  is  unimportant  that  the  evidence 
in  the  record  upon  appeal  in  this  case  does  not  show  which  of  the 
defendants  committed  the  overt  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Frank  H.  Dunne,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

18  C«1.  App. — 14 
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Joseph  A.  Brown,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  H.  Biordan,  Deputy 
Attorney  Qeneral,  for  Respondent. 

HALL,  J. — ^Appellant  was  jointly  charged  with  one  Harold 
Jones  with  the  crime  of  attempt  to  commit  robbery,  and 
was  upon  his  trial  found  guilty  as  charged,  and  upon  judg- 
ment being  pronounced  took  an  appeal  from  such  judgment 
to  this  court. 

The  only  point  nrged  in  the  brief  for  a  reversal  is  that 
the  evidence  does  not  show  any  overt  act  or  attempt  upon 
the  part  of  appellant,  but  only  acts  of  preparation.  We 
think,  however,  that  the  evidence  in  the  record  does  show 
something  more  than  mere  acts  of  preparation,  and  does  show 
a  sufficient  overt  act  to  constitute  an  attempt  to  commit  rob- 
bery, within  the  rule  as  to  attempts  to  commit  crimes  as  laid 
down  in  People  v.  Stites,  75  Cal.  570,  [17  Pac.  693]. 

The  evidence  tends  to  show  that  either  appellant  or  his  co- 
defendant,  at  between  1  and  2  o'clock  in  the  morning,  pushed 
open  the  swinging  doors  of  a  saloon  situate  on  Kentucky 
street,  thrust  his  head  within,  and  seeing  that  there  were 
about  twelve  men  in  the  saloon,  withdrew  and  crossed  the 
street  and  joined  his  codefendant.  The  two  men  walked 
away,  but  were  immediately  followed  by  an  officer  to  whom 
they  had  been  pointed  out.  The  defendants  were  followed 
by  the  officer  for  about  two  blocks,  when  they  took  refuge 
in  a  lumber  yard,  where,  after  a  search  of  five  or  six  minutes, 
they  were  found  by  the  officer  hiding  behind  a  pile  of  lumber. 
Each  defendant  wore  around  his  neck  a  handkerchief,  with 
holes  so  fashioned  that  it  might  serve  as  a  mask  to  conceal 
the  features.  Appellant  had  upon  his  person  a  loaded  pistol. 
His  companion  had  upon  his  person  cartridges,  and  a  pistol 
was  shortly  afterward  found,  by  a  second  officer,  concealed 
where  defendants  were  apprehended.  They  were  immediately 
taken  back  to  the  saloon.  The  next  day  appellant  admitted 
to  an  officer  that  he  ''was  out  to  do  a  job,  but  not  to  do  that 
saloon." 

It  is  quite  immaterial  whether  it  was  appellant  or  his  co- 
defendant  that  thrust  open  the  door  of  the  saloon  and  started 
to  enter  therein,  for  there  can  be  little  doubt  but  that  they 
were  a  -ting  in  concert  in  whatever  they  were  engaged  upon 
the  night  in  question. 


Feb.  l^U.]  People  v.  Moran.  211 

The  facts  in  evidence  were  ample  to  justify  the  conclusion 
that  the  person  who  pushed  open  the  saloon  door  did  so  for 
the  purpose  and  with  the  intent  to  enter  the  saloon,  and 
with  force  and  violence  feloniously  take  from  the  possession 
of  the  inmates  such  money  as  they  might  have  upon  them. 
The  pushing  open  the  door  and  the  partial  entry  through  the 
same  were  overt  acta  that  went  beyond  mere  acts  of  prepara- 
tion. They  were  such  overt  acta  as  amounted  to  an  attempt 
to  commit  the  intended  crime  within  the  doctrine  laid  down 
in  People  v.  Stites,  75  Cal.  570,  [17  Pac.  693].  The  large 
number  of  persons  in  the  saloon  prevented  the  consummation 
of  the  robbery.  In  the  Stites  case  the  defendant  and  a  con- 
federate had  arranged  to  place  an  explosive  or  bomb  upon 
the  track  of  the  Sutter  street  railroad.  The  bomb  having 
been  previously  prepared  Stites  took  it  and  left  his  house  and 
went  to  meet  his  confederate.  Having  met  him  they  pro- 
ceeded on  their  way  toward  their  objective  point,  where  they 
intended  to  place  the  bomb  on  the  track,  but  before  reaching 
the  point  discovered  that  they  were  being  watched  by  some 
police  oflScers,  when  they  abandoned  their  purpose.  It  was 
held  that  the  evidence  supported  the  verdict  of  guilty.  The 
court  held  that  the  construction  of  the  bomb  was  an  act  of 
preparation  only.  The  court  however  said:  **But  when  the 
prisoner  left  his  house  on  the  morning  of  the  16th  of  Febru- 
ary and  went  to  Turk  street  pursuant  to  the  antecedent  ar- 
rangement between  his  confederate  and  himself,  it  amounted 
to  an  overt  act  done  by  him  for  the  purpose  of  effecting  the 
crime  intended,  and  was  in  law  and  fact  a  criminal  attempt." 

So,  in  the  case  at  bar,  when  one  of  the  defendants  pushed 
open  the  saloon  door  with  intent  to  enter  and  rob  the  inmates, 
he  was  guilty  of  an  overt  act  that  amounted  in  fact  and  in 
law  to  an  attempt  to  commit  the  crime  of  robbery.  This 
case  cannot  be  distinguished  in  principle  from  People  v.  Stites, 
75  Cal.  570,  [17  Pac.  693].  It  is  unimportant  that  the  evi- 
dence in  the  record  before  ns  does  not  show  which  of  the  de- 
fendants committed  the  overt  act.  The  whole  case  shows  that 
they  were  acting  in  concert  and  as  confederates,  and  each  was 
responsible  for  the  criminal  acts  of  the  other  committed  in 
furtherance  of  their  joint  enterprise. 

The  judgment  is  affirmed. 

Leni.ony  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[av.  No.  »99.     First  Appellate  Dwtrict— February  13,  1912.] 

SAN  FRANCISCO  CREDIT  CLEARING-HOUSE,  a  Cor- 
poration, Respondent,  v.  L.  D.  MacDONALD,  Appellant. 

Action  on  Note  bt  Assignee — Oomfetengt  or  Assionor^-Compbomiss 

or    lNDEBT]Ja>NE8S — UNTENABLE    DeTENSS    Or    PaTEE'S    InSANITT. — 

In  an  action  on  a  note  assi^ed  by  the  payee  to  the  plaintiff  after 
being  adjudged  mentally  competent,  a  defense  that  when  the  note 
was  given  by  a  competent  maker,  in  compromise  of  his  indebtedness 
to  the  payee,  who  had  not  then  been  adjudged  incompetent,  that  the 
payee  was  so  far  mentally  deranged  prior  to  and  at  the  time  of  the 
compromise  as  to  be  incapable  of  entering  into  a  contract  of  any 
kind,  cannot  be  sustained  nor  properly  pleaded  and  proven  as  a  legal 
defense  to  the  note. 

Ij>.— Construction  or  Code— -BENEnr  or  ''Person  Without  IJNDEft- 
BTANDiNo" — Provision  not  Availabis  bt  Person  or  Sound  Mind. 
The  provision  in  section  38  of  the  Civil  Code  that  "A  person  entirely 
without  understanding  has  no  power  to  make  a  contract  of  any 
kind,"  was  enacted  for  the  benefit  and  protection  of  persons  who 
are  entirely  devoid  of  capacity  to  comprehend  the  nature  and  sub- 
ject of  a  contract,  and  it  cannot  be  invoked  by  a  person  of  sound 
mind  in  an  attempted  avoidance  of  a  contract  which  he  may  have 
made  with  a  person  subsequently  ascertained  to  be  of  unsound  mind. 

Id. — Power  or  Bescission  Under  Code  Limited  to  Besoindino  Party. 
The  provision  in  section  S&  of  the  Civil  Code,  that  "A  conveyance  or 
other  contract  of  a  person  of  unsound  mind,  but  not  entirely  without 
understanding,  made  before  his  incapacity  has  been  judicially  de- 
termined, is  subject  to  rescission/'  was  also  enacted  for  the  benefit 
and  protection  of  incompetent  persons,  and  until  that  right  is  exer- 
cised, the  contract  is  binding  upon  the  party  of  sound  mind. 

Id. — Beneticial  Contract  in  Favor  or  Person  or  Unsound  Mind— 
Legal  Presumption-  -Estoppel. — ^Where  a  person  of  unsound  mind 
makes  a  contract  which  is  beneficial  to  him,  the  law  supplies  or 
presumes  in  his  favor  the  existence  of  the  requisite  capacity,  or  for 
his  protection  estops  the  other  party  to  set  up  and  sustain  the  ob- 
jection as  against  the  legal  representative  of  the  payee,  that  the 
payee  was  non  compos  mentia  when  the  contract  was  made. 

Id. — Compromise  With  Attorney  in  Fact  or  Payee — ^Bevocation 
UPON  Insanity — Quaurgatiom  or  Bule — ^Batifioation  upon  Bes* 
TORATiON. — Though  it  may  be  conceded  that  if  the  compromise  of 
the  indebtedness  which  resulted  in  the  note  was  made  with  the 
payee's  attorney  in  fact  under  a  general  power  of  attorney  while 
the  payee  was  entirely  without  understanding,  the  powers  of  the 
attorney  in  fact  were  terminated  by  operation  of  law  as  to  peraons 
having  notice  of  the  principal's  disability,  yet  this  general  rule 
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of  law  is  subject  to  tho  qnallfleatioB  tbat  if,  upon  Ids  restoration 
to  reason,  the  principal  ratiflet,  or  fails  after  knowledge  to  repudiate, 
the  acts  of  his  agent,  tho  powers  pwviojuXj  granted  will  be  con- 
sidered marelj  as  suspended,  and  the  acts  dona  bj  the  agent  will  ba 
deemed  assented  to  by  the  prineipaL 

iDi^-BATmCATION  07  C01CFB01CI8»— ASSIONHXNV  OT  NOTS  lOB  COLLSO- 

TioN — Estoppel  as  to  Indkbtsdnbss. — ^Where  the  payee  alleged 
to  be  insane,  upon  being  restored  to  reason,  assigned  the  note  to 
the  plaintiff  for  collection,  this  was  an  acceptance  of  the  note  and 
a  ratification  of  the  compromise  from  which  the  note  emanates ; 
and  upon  the  principle  that  "He  who  can  and  does  not  forbid  an  act 
which  is  done  in  his  behalf  is  deemed  to  haye  bidden  it,"  the  psjea 
would  by  the  judgment  in  the  action  be  forever  estopped  from  claim- 
ing or  suing  upon  the  original  indebtedness. 

Id« — ^Mental  Condition  or  Patse  at  Tike  or  Executino  Note — Sup- 
poet  or  FiNOiNO. — ^It  is  held  that  the  eridenee  upon  the  whole  ease 
snffioientlj  supports  the  finding  of  the  court  that  at  the  time  of 
the  execution  of  said  promissory  note,  the  payee  had  sufficient  men- 
tal capacity  to  understand  the  nature  and  purpose  of  said  transac- 
tion; that  a  person,  though  insane  in  a  general  sense,  may  not  be 
depriyed  of  the  power  of  knowing  and  understanding  the  nature  of 
ordinary  business  transactions,  and  in  such  case  the  form  of  mental 
unsoundness  will  not  render  a  person  legally  incapable  of  entering 
into  a  valid  contract. 

lb. — Testimony  or  Physician  in  Chabox  or  Payee  as  Insane. — ^Tho 

testimony  of  the  physician  who  had  charge  of  the  payee  as  an  Insane 
person  was  properly  admitted  in  his  behalf,  and  in  behalf  of  his 
assignee  for  collection,  as  his  agent,  that  he  was  not,  while  in  hia 
care,  so  far  mentally  deranged  as  to  be  entirely  incapable  of  know- 
ing the  nature  and  purpose  of  the  transaction  in  question;  and  that 
he  was  discharged  as  completely  cured  mentally,  after  having  been 
in  his  care  about  one  year  and  a  half. 

Id. — CoNSTBUGTioN  Or  Cods  as  to  Disqualdication  or  Physioun— 
Benbtit  or  Patient — Waivxb. — The  general  rule  of  law  found  in 
subdivision  4  of  section  ISSl  of  the  Codo  of  Civil  Procedure,  which 
in  effect  declares  that  a  physician  may  not  give  in  evidence  any 
information  concerning  the  ailment  of  his  patient  which  was  ac- 
quired in  the  performance  of  his  professional  duties,  was  created  for 
tiie  protection  of  the  patient,  and  operates  upon  the  physician  alone, 
and  confers  a  personal  privilege  on  the  patient,  which  may  be  ex- 
pressly or  impliedly  waived  by  him  in  person,  or  by  an  agent  or 
attorney  acting  on  hia  behalf. 

Lkt— Allowance  or  Interest  upon  Note— Ambiguous  Pbovision.*- 
Where  the  nota  sued  upon  is  ambiguous  as  to  the  mode  in  which 
interest  should  be  allowed  thereon,  the  trial  court  properly  adopted 
that  construction  which  was  favorable  to  the  party  in  whose  favor 
the  nota  was  mada. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Qeo.  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

James  H.  Boyer,  for  Appellant 

B.  H.  Cross,  for  Respondent, 

LENNON,  P.  J. — This  is  an  action  upon  a  promissory  note 
wherein  the  plaintiff,  as  the  assignee  of  the  payee  for  the  pur- 
pose of  collection  only,  recovered  a  judgment  against  the  de- 
fendant in  the  sum  of  $1,546,  from  which  an  appeal  has  been 
taken  upon  the  judgment-roll  and  a  bill  of  exceptions. 

Plaintiff's  case  rested  upon  proof  of  the  execution  of  the 
note,  the  amount  due  and  unpaid  thereon,  and  its  assignment 
to  plaintiflE  for  the  purpose  of  collection. 

A  reversal  of  the  judgment  is  asked  for  because  of  an  al- 
leged error  in  the  admission  of  evidence,  and  on  the  ground 
that  the  findings  of  the  trial  court  are  not  supported  by  the 
evidence,  and  that  the  findings  in  turn  do  not  support  the 
judgment. 

In  substance  the  undisputed  facts  of  the  case,  as  shown  by 
the  evidence  and  findings,  are  these:  W.  S.  Gage,  W.  L.  B. 
Mills  and  L.  D.  MacDonald,  the  defendant  in  this  action,  at 
one  time  were  copartners  in  the  lumber  business  in  the  city 
of  San  Francisco,  under  the  firm  name  of  Gage,  Mills  &  Com- 
pany. The  copartnership  was  dissolved  by  mutual  consent  on 
November  20,  1904.  At  and  prior  to  its  dissolution  the  firm 
of  Gage,  Mills  &  Co.  was  indebted  to  W.  S.  Gage  personally 
in  the  sum  of  $19,000,  and  some  two  years  later  Mills,  as  the 
attorney  in  fact  for  Gage,  under  a  power  of  attorney  executed 
sixteen  years  before,  effected  a  compromise  of  defendant  Mac- 
Donald's  share  of  the  indebtedness  due  the  firm  of  Gage, 
Mills  &  Co.  by  accepting  his  promissory  note  to  Gage  dated 
and  made  April  10,  1906,  for  the  sum  of  $4,000.  Upon  the 
making  and  delivery  of  this  note  by  MacDonald  to  Mills,  the 
latter,  as  the  attorney  in  fact  for  Gage,  made  and  delivered 
to  MacDonald  Gage's  receipt  in  full  of  all  demands.  On 
March  15,  1906,  Gage  became,  and  for  more  than  one  year 
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thereafter  remained,  an  inmate  of  a  private  sanatorium  con- 
ducted by  Dr.  A.  M.  Gardner  at  Belmont,  California. 

The  existence  of  a  prior  indebtedness  and  the  execution  of 
the  note  in  settlement  thereof  were  not  denied  by  the  defend- 
ant; but  he  pleaded  as  a  defense  to  the  note  that  the  payee 
was  so  far  mentally  deranged  prior  to  and  at  the  time  the 
compromise  was  made  and  the  note  executed,  as  to  be  abso- 
lutely incompetent  and  incapable  of  entering  into  a  contract 
of  any  kind.  It  was  the  contention  of  the  defendant  in  the 
lower  court,  and  it  is  his  contention  here,  that  when  one  of 
two  parties  to  a  contract  is  insane  at  the  time  of  its  execution 
there  cannot  be  a  concurrence  of  minds  capable  of  contracting, 
and  that  therefore  such  a  contract  is  void  in  law  and  not  en- 
forceable against  either  party. 

This  contention  cannot  be  sustained.  Section  38  of  the 
Civil  Code,  which  declares  that  '*A  person  entirely  without 
understanding  has  no  power  to  make  a  contract  of  any  kind," 
was  enacted  for  the  benefit  and  protection  of  persons  who  are 
entirely  devoid  of  capacity  to  comprehend  the  nature  and  sub- 
ject of  a  contract,  and  it  cannot  be  invoked  by  a  person  of 
sound  mind  in  an  attempted  avoidance  of  a  contract  which  he 
may  have  made  with  a  person  subsequently  ascertained  to  be 
of  unsound  mind.  Assuming,  as  the  defendant  claims,  that 
the  evidence  conclusively  and  without  conflict  shows  that  the 
payee  of  the  note  in  the  case  at  bar  was  wholly  insane  at  the 
time  the  compromise  was  effected  and  the  note  executed,  that 
fact  alone  could  not  be  properly  pleaded  and  proven  as  a  legal 
defense  to  the  note.  {Caldwell  v.  Ruddy,  2  Idaho,  1,  [1  Pac. 
339] ;  Allen  v.  Berry  hill,  27  Iowa,  534,  [1  Am.  Rep.  309] ; 
Atwell  V.  Jenkins,  lt>3  Mass.  362,  [47  Am.  St.  Rep.  463,  28 
L.  R.  A.  694,  40  N.  E.  178] ;  Warmsley  v.  Darragh,  12  Misc. 
Eep.  199,  [33  N.  Y.  Supp.  274].) 

The  case  of  Allen  v.  Berryhill,  27  Iowa,  534,  [1  Am.  Rep. 
309],  was  also  an  action  upon  a  promissory  note.  In  its  essen- 
tial features  that  case  was  very  similar  to  the  case  at  bar. 
There,  as  here,  the  defense  was  that  the  payee  was  totally  in- 
sane when  the  note  was  made  and  wholly  incapacitated  to 
enter  into  a  contract.  In  deciding  that  such  a  defense  was 
not  available  to  a  person  of  sound  mind,  the  court  said: 
''Where  a  person  of  unsound  mind  makes  a  contract  which 
is  beneficial  to  him,  the  law  supplies  or  presumes  the  existeuce 
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of  the  requisite  capacity,  or  for  his  protection  estops  the  other 
party  to  set  up  and  sustain  this  objection.  ...  It  is  the 
opinion  of  the  court  that  justice  and  sound  policy  concur  in 
requiring  it  to  hold,  as  it  does,  that  where  a  contract  has  been 
entered  into  (under  circumstances  which  would  ordinarily 
make  it  binding)  by  a  sane  person  with  one  who  is  insane, 
and  that  contract  has  been  adopted  and  is  sought  to  be  en- 
forced by  the  representatives  of  the  latter,  it  is  no  defense  to 
the  sane  party  merely  to  show  that  the  other  party  was  non 
compos  mentis  at  the  time  that  the  contract  was  made." 

It  was  further  pleaded,  and  it  is  now  urged  upon  behalf  of 
the  defendant,  that  the  insanity  of  the  payee  of  the  note  at  the 
time  of  its  execution  by  operation  of  law  terminated  the 
powers  of  his  attorney  in  fact,  and  thereby  rendered  nugatory 
the  compromise  and  the  note  given  in  consideration  thereof. 
It  may  be  conceded  that  if  the  payee  at  the  time  of  the  com- 
promise was  a  person  entirely  without  understanding  within 
the  meaning  of  section  38  of  the  Civil  Code,  the  powers  of  his 
attorney  in  fact  under  the  general  power  of  attorney  pre- 
viously executed  were  terminated  by  operation  of  law  as  be- 
tween the  principal  and  agent  and  as  to  every  other  person 
having  notice  of  the  principal's  disability.  (Civ.  Code,  see. 
2356.)  The  general  rule  of  law,  however,  which  terminates 
the  agent's  authority  during  the  period  of  the  principal's  total 
insanity  is  subject  to  the  qualification  that  if,  upon  his  restora- 
tion to  reason,  the  principal  ratifies  or  fails,  after  knowledge, 
to  repudiate  the  acts  of  his  agent,  the  powers  previously 
granted  will  be  considered  merely  as  suspended,  and  the  acts 
done  by  the  agent  will  be  deemed  assented  to  by  the  principal. 
(Davis  V.  Lane,  10  N.  H.  156;  1  Clark  ft  Sayles  on  Agency, 
sec.  19,  p.  44;  sec.  187,  pp.  442,  443.) 

In  the  case  at  bar,  Oage,  the  alleged  insane  person  and 
payee  of  the  note  in  controversy,  upon  being  restored  to  reason 
indorsed  and  assigned  the  note  to  the  plaintiff  for  the  purpose 
of  collection.  This  was  undoubtedly  an  acceptance  of  the  note 
and  a  ratification  of  the  compromise  from  which  the  note 
emanated,  and  upon  the  principle  that  *'He  who  can  and  does 
not  forbid  that  which  is  done  in  his  behalf  is  deemed  to  have 
bidden  it'*  (Civ.  Code,  sec.  3519),  Gage  would  by  the  judg- 
ment here  be  forever  estopped  from  claiming  or  suing  upon 
the  original  pre-existing  indebtedn< 
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HowATer  that  may  be,  we  are  not  now  confronted  with  the 
ease  of  a  person  known  or  judicially  declared  to  be  a  person 
afiBicted  with  a  complete  and  permanent  form  of  insanity. 

The  evidence  upon  the  whole  case  by  no  means  supports  the 
defendant's  assertion  that  the  payee  here  was  at  the  date  of  the 
note  or  at  any  other  time  wholly  without  understanding.  The 
trial  court  found  as  a  fact  ''That  at  the  time  said  W.  S.  Gage 
entered  said  sanatorium  his  mental  capacity  had  become 
greatly  impaired  and  that  he  was  afiUcted  with  a  mental 
disease  known  as  and  called  melancholia;  that  he  was  then  a 
person  of  unsound  mind  but  was  not  entirely  without  under- 
standing, nor  had  his  capacity  been  judicially  determined; 
that  at  the  time  of  the  execution  of  said  promissory  note  he 
had  sufficient  mental  capacity  to  understand  the  nature  and 
purpose  of  said  transaction ;  that  on  or  about  the  seventeenth 
day  of  September,  1907,  and  for  a  long  time  prior  thereto,  said 
W.  S.  Gage  was  of  sound  mind,  and  was  so  at  the  time  he  left 
said  sanatorium,  and  ever  since  has  been  and  now  is  of  sound 
mind.** 

In  substance  it  was  further  found  as  a  fact  that  before  the 
commencement  of  this  action,  and  in  the  year  1908,  said  W.  S. 
Gage  personally  indorsed  and  assigned  said  promissory  note 
to  plaintiff  as  trustee  for  the  purpose  of  collection.  No  claim 
is  made  that  the  latter  finding  is  contrary  to  the  evidence ;  and 
in  our  judgment  the  evidence  upon  the  issue  of  the  defend- 
ant's insanity  is  without  conflict,  and  fully  supports  the  find- 
ings of  the  trial  court  upon  that  phase  of  the  case.  True,  all 
of  the  witnesses  were  agreed  that  Gage  was  insane  from  the 
time  he  entered  the  sanatorium  until  he  was  discharged  as 
cured  in  September,  1907.  No  witness,  however,  either  fact 
or  expert,  testified  that  Gage  was  so  insane  during  this  time 
as  to  be  wholly  without  understanding  in  the  sense  required 
by  section  38  of  the  Civil  Code.  On  the  other  hand,  the  un- 
contradicted testimony  of  Dr.  A.  M.  Gardner,  called  as  a  wit- 
ness for  the  plaintiff,  was  to  the  effect  that  while  under  his 
care  and  observation  Gage  was  undoubtedly  insane,  but  that 
at  no  time  was  he  so  far  mentally  deranged  as  to  be  entirely 
incapable  of  knowing  the  nature  and  the  purpose  of  the  trans- 
action in  question;  and  that  when  discharged  in  September, 
1907,  Gage  was  completely  cured  and  fully  restored  to  the  pos- 
session of  his  mental  faculties.    Obviously  section  39  of  the 
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Civil  Code  cannot  be  invoked  in  aid  of  the  defense  pleaded 
here.  That  section  provides  that  *'A  conveyance  or  other 
contract  of  a  person  of  unsound  mind  but  not  entirely  without 
understanding,  made  before  his  incapacity  has  been  judicially 
determined,  is  subject  to  rescission  as  provided  in  the  chapter 
on  rescission  •  •  .*';  and,  like  section  38  of  the  same  code,  was 
enacted  for  the  benefit  and  protection  of  incompetent  persons. 
Manifestly  the  right  to  rescind  a  contract  entered  into  with 
a  person  of  sound  mind  is,  by  the  provisions  of  section  39,  con- 
ferred solely  upon  the  incompetent  or  his  representatives, 
and  until  that  right  is  exercised  the  contract  is  binding  upon 
the  party  of  sound  mind. 

A  person  of  unsound  mind  whose  incapacity  has  been  judi- 
cially determined  cannot  make  a  contract  nor  delegate  any 
power  until  his  restoration  to  capacity  (Civ.  Code,  sec.  40) ; 
but  the  contract  of  a  person  of  unsound  mind,  although  not 
entirely  deprived  of  understanding  nor  judicially  determined 
to  be  insane,  is  not  void  but  merely  voidable.  {More  v.  Cal- 
kins, 85  Cal.  177,  [24  Pac.  729] ;  Castro  v.  Oiel,  110  Cal.  292, 
[52  Am.  St.  Rep.  84,  42  Pac.  804] ;  Bipperdan  v.  Weldij,  149 
Cal.  667,  [87  Pac.  276].) 

It  would  seem,  therefore,  that  a  person  may  be  insane  in  the 
general  acceptation  of  the  term,  and  yet  his  insanity  may  be 
of  such  a  character  as  not  to  deprive  him  entirely  of  the  power 
of  knowing  and  understanding  the  nature  of  ordinary  business 
transactions,  and  that  such  form  of  insanity,  or  rather  un- 
soundness of  mind,  will  not  render  a  person  legally  incapable 
of  entering  into  a  valid  contract.  (Motley  v.  Head,  43  Vt. 
631;  Dennett  v.  Dennett,  44  N.  H.  531,  [84  Am.  Dec.  97].) 

It  follows  that  if  Gage  was  not,  as  the  trial  court  found, 
so  far  insane  at  the  time  of  the  compromise  as  to  be  considered 
a  person  entirely  without  understanding,  he  in  person  would 
have  been  legally  capable  of  conducting  and  completing  nego- 
tiations for  the  settlement  of  his  claim  against  the  defendant, 
and,  as  a  matter  of  course,  that  which  Oage  could  do  in  person 
might  also  be  done  by  his  agent  and  attorney  in  fact. 

The  defendant  objected  to  the  testimony  of  Dr.  Gardner 
upon  the  ground  that  the  knowledge  of  the  witness  was  ac- 
quired in  the  capacity  of  a  physician  in  attendance  upon  a 
patient;  and  it  is  now  insisted  that  the  trial  court's  action  in 
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overruling  the  objection  wag  error.  The  ruling,  under  the 
facts  and  circumstances  of  this  case,  was  free  from  error. 

The  peneral  rule  of  law,  found  in  subdivision  4  of  section 
1881  of  the  Code  of  Civil  Procedure,  which  in  effect  declares 
that  a  physician  may  not  give  in  evidence  any  Information 
concerning  the  ailment  of  his  patient  which  was  acquired  in 
the  course  of  his  employment  and  necessary  to  the  perform- 
ance of  his  professional  duties,  was  created  for  the  protection 
of  the  patient.  It  operates  upon  the  physician  alone,  and 
confers  a  personal  privilege  on  the  patient,  which  may  be  ex- 
pressly or  impliedly  waived  by  him  in  person  or  by  an  attor- 
ney or  agent  acting  on  his  behalf.  (Lissak  v.  Crocker,  119 
Cal  442,  [51  Pac.  688] ;  Alherti  v.  New  York  etc.  Ry.  Co.,  118 
N.  Y.  77,  [6  L.  R.  A.  765,  23  N.  E.  35].)  If  Gage  in  person 
had  sued  upon  the  note  in  controversy,  he  would  undoubtedly 
have  waived  the  privilege  which  the  law  gives  him  of  sealing 
the  mouth  of  his  physician  by  calling  the  latter  to  testify. 
The  assignment  of  the  note  to  plaintiff  for  the  purposes  of  col- 
lection certainly  made  the  plaintiff  the  agent  of  Gage,  and 
carried  with  it  the  implied  consent  to  use  such  means  and 
introduce  such  evidence  upon  the  trial  of  the  case  as  might 
be  necessary  to  a  recovery  on  the  note,  and  therefore,  the  act 
of  plaintiff  in  calling  and  examining  Dr.  Gardner  as  a  witness 
must  be  held  to  be  Gage's  act  and  Gage's  waiver  of  the  con- 
fidence reposed  by  him  in  his  physician. 

The  note  in  controversy  was  in  the  form  of  a  one-day  note, 
and  provided  for  interest  upon  the  full  amount  thereof  at  the 
rate  of  one  per  cent  per  annum  until  paid,  but  the  concluding 
clause  of  the  note  provided  that  it  was  ''payable  at  the  rate 
of  $50  per  month."  The  parties  to  the  action  proceeded  to 
trial  upon  the  theory  that  the  note  was  payable  in  the  install- 
ments specified,  and  the  trial  court  accordingly  rendered  judg- 
ment for  the  principal  sum  of  $1,200,  which  was  the  amount 
found  to  be  due  and  unpaid  at  the  commencement  of  the  ac- 
tion, and  in  addition  awarded  interest  thereon  in  the  sum  of 
$146. 

The  defendant  now  makes  the  point  that  the  concluding 
clause  of  the  note  controlled  the  entire  instrument,  and  must 
be  construed  to  mean  that  the  interest  was  not  payable  imme- 
diately, and  that  therefore  the  trial  court  could  render  judg- 
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ment  only  for  the  balance  due  on  the  note  to  the  date  of  the 
action. 

The  note  in  the  particulars  stated  is  ambiguous  and  sus- 
ceptible of  two  different  constructions,  either  of  which  would 
be  proper,  and  the  trial  court  rightfully  adopted  that  which 
was  most  favorable  to  the  party  in  whose  favor  the  note  was 
made.  (Code  Civ.  Proc,  sec.  1864;  Balfour  y.  Fresno,  109 
Cal.  221,  [41Pac.  876].) 

The  judgment  appealed  from  is  afibrmed* 

Hall,  J.,  and  Kerrigan,  J.,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  14,  1912. 


[Ciy.  No.  MS.    First  Appellate  District.— February  13,  1012.] 

JOHN  S.  KNOX,  Appellant,  v.  HENRY  SCHBAQ  et  al., 

Respondents. 

Appeal  froh  Oboeb  Changing  Place  or  Tbial— Beoobd  Improperly 
Authenticated — GEBTincATB  of  Clerk. — Where,  upon  appeal  from 
an  order  ebanging  the  place  of  trial  of  an  action,  the  transcript 
upon  appeal  is  entitled  a  "Bill  of  Exceptions,"  including  affidavits, 
notice  of  motion  for  change  of  venue,  demand  for  such  change, 
amended  complaint,  demurrer  thereto,  order  of  court  granting  the 
motion  and  notice  of  appeal,  which  was  not  settled  by  the  judge 
as  required  by  rule  XXIX,  and  no  attempt  was  made  to  follow  the 
new  method  of  procedure,  but  the  onlj  authentication  of  the  record 
is  that  of  the  derk  presented  in  the  transcript,  a  record  so  an- 
thenticated  is  held  wholly  insufficient  as  a  basis  for  this  court  to 
review  the  order  appealed  from. 

Id. — Proper  Proceddri  for  Insufficient  Beooro — ^Ajtismancb. — It 

is  held  that  the  proper  procedure,  in  such  case,  is  not  to  dismiss  the 
appeal,  but  to  affirm  the  order  appealed  from. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  granting  a  motion  to  change  the  place  of  trial.  F.  B. 
Ogden,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Langan  &  Mendenhall,  for  Appellant. 
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Lloyd  S.  Ackerman,  for  Bespondente  Henry  Schrag  and 
John  Casey. 

HALL,  J. — This  is  an  appeal  from  an  order  granting  the 
motion  of  defendants  for  a  change  of  the  place  of  trial  from 
Alameda  county  to  Calaveras  county. 

Respondents  object  to  the  hearing  of  the  appeal  upon  its 
merits,  and  ask  this  court  to  dismiss  the  appeal  because,  as  it 
is  claimed,  no  properly  authenticated  record  has  been  filed  in 
this  court. 

The  transcript  filed  in  this  court  is  entitled  ''Bill  of  Excep- 
tions," and  consists  of  various  documents,  including,  among 
others,  various  affidavits,  notice  of  motion  for  change  of  venue, 
demand  for  such  change,  amended  complaint,  demurrer  to 
amended  complaint,  order  of  court  granting  motion,  and  notice 
of  appeal.  No  bill  of  exceptions  was  ever  settled  by  the  judge 
as  required  by  rule  XXIX,  [144  Cal.  lii,  119  Pac.  xiv],  and  no 
attempt  was  made  to  follow  the  procedure  authorized  by  sec- 
tions 953a,  953b  and  963c,  Code  of  Civil  Procedure. 

The  only  authentication  of  the  record  is  that  contained  in  a 
certificate  of  the  clerk  printed  in  the  transcript,  to  the  effect 
that  the  transcript  *' contains  full  and  true  copies  of  the  bill 
of  exceptions  and  notice  of  appeal  from  order,  and  all  papers 
used  in  motion  for  change  of  venue,  now  on  file  in  said  court 
and  cause." 

A  record  so  authenticated  is  wholly  insufficient  as  a  basis 
for  this  court  to  review  the  order  appealed  from.  {Harrison 
V.  CousinSf  16  Cal.  App.  515,  [117  Pac.  564] ;  Hibemia  Sav.  dk 
Loan  Soc,  v.  Doran,  161  Cal.  118,  [118  Pac.  526] ;  Hershey  v. 
Bristol,  162  Cal.  110,  [121  Pac.  371].) 

In  Harrison  v.  CoMsins,  16  Cal.  App.  515,  [117  Pac.  564], 
this  court  granted  a  motion  to  dismiss  the  appeal,  but  in 
Uibemia  Sav.  dc  Loan  Soc.  v.  Doran,  161  Cal.  118,  [118  Pac. 
526],  it  is  pointed  out  by  the  supreme  court  that  the  more 
appropriate  order  is  an  affirmance  of  the  order  appealed  from. 

The  order  appealed  from  is  affirmed. 

Lennon,  P.  J.|  and  Kerrigan,  J^  concurred* 
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[Ciy.  No.  919.    First  AppeUata  District.— Febraarj  13,  1912.] 

WILLIAM  J.  ROSS,  Eespondent,  v.  THE  BOARD  OP 
EDUCATION  OP  THE  CITY  AND  COUNTY  OP  SAN 
FRANCISCO,  JOSEPH  O'CONNOR,  MARY  KIN- 
CAID,  THOMAS  HAYDEN,  and  THOMAS  H.  BAN- 
NERMAN,  as  Members  of  and  Constituting  Said  BOARD 
OP  EDUCATION  OP  THE  CITY  AND  COUNTY  OP 
SAN  PRANCISCO,  AppeUants. 

BoABD  09  Education — Stokbkeepeb  Employed  upon  Monthly  Salary 
—Want  of  Poweb  to  Dismiss  Dusino  Month  and  Apportion 
Salary. — The  board  of  education  of  the  eitj  and  county  of  San 
Francisco,  after  employing  a  storekeeper  from  month  to  month  upon 
a  monthly  salary,  has  no  power  to  dismiss  him  without  cause,  pend- 
ing any  month,  and  to  apportion  his  salary  for  such  month  to  the 
part  of  the  month  preceding  his  dismissal,  and  thus  deprive  him 
of  his  full  salazy  for  such  month.  The  only  power  of  dismissal 
without  cause  la  at  the  expiration  of  a  monthly  term  of  employment. 

Id. — ^BuLi  as  to  Monthly  Term  op  Employment  Applicable — Con- 
struction op  Code. — The  ordinary  rule  that  an  employee  who  is 
employed  by  the  month  is  entitled  to  his  salary  for  the  full  month, 
when  he  is  discharged  without  cause  before  the  expiration  of  the 
month,  applies  in  case  of  employees  of  a  school  district  or  of  a 
board  of  education;  and  there  is  nothing  in  section  1617  of  the 
Political  Code,  defining  their  rights  and  duties,  which  exempts  their 
contracts  of  employment  of  other  persons  than  teachers  from  the 
•peration  of  the  ordinary  rules  of  law  applicable  to  the  interpreta- 
tion and  enforcement  of  contracts  of  employment  in  general. 

Id. — ^Breach  of  Monthly  Contract — Action  por  Damages — ^Remedy 
BY  Mandamus. — Though  an  action  for  damages  would  lie  for  breach 
of  a  monthly  contract  of  employment  by  a  board  of  education,  yet 
as  such  remedy  would  not  be  equally  as  convenient,  beneficial  and 
effective  as  the  remedy  by  mandamus  to  compel  the  board  of  educa- 
tion to  draw  upon  the  school  fund  for  the  residue  of  the  salary 
wrongfully  withheld  by  them  in  breach  of  their  official  duty  from 
the  salary  of  the  storekeeeper  employed  by  them  upon  a  monthly 
salary,  that  remedy  will  lie  upon  his  petition  therefor. 

Id. — Discharge  Without  Cause  Properly  Determined  by  Trial  Court. 
Upon  petition  for  the  writ  of  mandamtts  allowed  by  the  trial  court, 
that  being  the  only  adequate  remedy  available  to  the  petitioning 
plaintiff,  the  question  as  to  whether  he  was  discharged  without 
eause  and  in  violation  of  the  contract  of  employment  was  properly 
tried  and  determined  in  the  court  below,  and  its  judgment  enfore* 
ing  the  writ  of  mandate  will  be  afiirmed* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Percy  V.  Long,  City  Attorney  of  San  Francisco,  and  D.  S. 
O'Brien,  Assistant  City  Attorney,  for  Appellants. 

Edward  J.  Lynch,  for  Respondent. 

LENNON,  P.  J.— In  this  proceeding  the  plaintiff  was 
awarded  a  peremptory  writ  of  mandate,  commanding  and 
compelling  the  defendants,  in  their  official  capacity  as  mem- 
bers of  the  board  of  education  of  the  city  and  county  of  San 
Francisco,  to  approve  his  demand  upon  the  common  school 
fund  of  the  school  district  of  said  city  and  county  in  the  sum 
of  $100,  which  it  was  alleged  was  the  balance  due  him  for 
salary  under  a  previously  existing  contract,  whereby  the  plain- 
tiff was  employed  by  the  defendants  as  storekeeper  for  said 
board  of  education.  In  the  court  below  the  defendants  inter- 
posed a  general  demurrer  to  plaintiff's  petition  for  a  writ 
of  mandate,  specifying  as  ground  of  demurrer  only  the  in- 
sufficiency of  the  facts  stated  to  warrant  the  issuance  of  the 
writ.  Upon  the  demurrer  being  overruled,  the  defendants 
filed  an  answer,  which  in  effect  admitted  that  all  of  the  alle- 
gations of  the  plaintiff's  petition  were  true.  The  case  comes 
here  upon  an  appeal  from  the  judgment  and  upon  the  judg- 
ment-roll alone. 

The  petition  for  the  writ,  after  alleging  the  facts  necessary 
to  show  the  legal  entity  and  powers  of  the  defendants  as  an 
integral  part  of  the  state's  educational  system,  pleaded  the 
contract  whereby  the  plaintiff  was  employed  by  the  defend- 
ants from  month  to  month  at  a  salary  of  $150,  payable 
monthly  on  the  first  day  of  each  and  every  month,  and  that 
thereafter  in  the  month  of  September,  1909,  and  before  the 
expiration  of  the  month,  the  defendants  without  cause  dis- 
charged the  plaintiff  from  his  position.  Thereafter,  the  peti- 
tion alleges,  the  defendants,  upon  presentation,  approved 
plaintiff's  demand  against  the  common  school  fund  of  the 
school  district  of  the  city  and  county  of  San  Francisco  for  the 
sum  of  $50  as  salary  for  one-third  of  the  month  of  September,. 
1909,  but  refused  to  approve  said  demand  upon  said  fund  for 
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the  $100  additional,  claimed  as  the  remainder  of  the  salary 
due  plaintiff  under  his  contract  for  the  balance  of  said  month 
of  September. 

No  question  of  want  of  funds  is  involved  in  the  defendants' 
refusal  to  approve  plaintiff's  demand. 

Although  the  cause  of  action  set  out  in  the  plaintiff's  peti- 
tion is  founded  upon  the  contract,  the  prayer  of  the  petition 
is  framed  upon  the  theory  that  upon  proof  of  the  contract  and 
its  breach  the  defendants  can  be  compelled  by  mandamus  to 
honor  plaintiff's  demand,  and  upon  that  theory  the  case  was 
tried  and  determined. 

The  first  point  presented  in  support  of  the  appeal  involves 
the  power  of  the  defendants  as  a  board  of  education  to  prema- 
turely dismiss  without  cause  and  without  pay  an  employee, 
whose  services  were  contracted  for  from  month  to  month  at  a 
fixed  monthly  salary.  It  was  the  contention  of  the  plaintiff, 
concurred  in  apparently  by  the  trial  court,  that  the  employ- 
ment of  plaintiff  could  be  terminated  without  cause  and  his 
salary  suspended  only  upon  the  expiration  of  the  term  for 
which  he  was  employed.  It  is  not  disputed  by  the  defendants 
that  ordinarily  an  employee  employed  by  the  month  is  entitled 
to  bis  salary  for  the  full  month  when  he  is  discharged  without 
cause  before  the  expiration  of  the  month,  but  it  is  insisted  that 
section  1617  of  the  Political  Code  creates  a  different  rule  in  the 
case  of  employees  of  a  school  district,  and  must  control  and 
conclude  the  rights  of  the  parties  here.  That  section  in  sub- 
stance defines  and  fixes  the  rights  and  duties  of  boards  of 
education  in  many  matters,  including  the  power  to  employ 
janitors  and  other  employees,  and  to  fix  and  order  paid  their 
compensation.  There  is  nothing,  however,  in  this  section — 
and  we  have  not  been  cited  to  any  other  provision  of  either 
the  general  or  the  school  law  of  the  state — which  exempts  the 
contracts  of  a  school  board,  other  than  those  involving  the 
tenure  of  a  teacher's  employment,  from  the  application  and 
operation  of  the  rules  of  law  which  ordinarily  obtain  in  the 
interpretation  and  enforcement  of  contracts  of  employment 
generally.  The  fact  that  the  plaintiff  was  discharged  without 
cause  before  the  expiration  of  his  term  of  employment,  and  has 
been  at  all  times — ^as  is  admitted  by  the  pleadings — ready, 
willing  and  able  to  perform  his  duty  in  compliance  with  his 
contract,  undoubtedly  gave  him  a  cause  of  action  upon  and  for 
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breach  of  the  contract ;  and  if  the  case  had  been  tried  and  de- 
termined solely  upon  that  theory,  a  judgment  for  damages  foi^ 
the  breach  would  be  sustained.  {Stone  v.  Bancroft ^  112  Cal. 
652,  [44  Pac.  1069],  139  Cal.  78,  [70  Pac.  1017,  72  Pac.  717] ; 
Hancock  v.  Board  of  Education,  140  Cal.  554,  [74  Pac.  44].) 

The  defendants  on  this  appeal  also  contend  that  if  the  plain- 
tiff could  have  maintained  an  action  for  damages  for  breach  of 
the  contract,  then  such  action  would  have  afforded  plaintiff 
a  plain,  speedy  and  adequate  remedy,  and  consequently  the 
remedy  by  mandamus  is  not  available. 

Ordinarily  this  would  be  so;  but  the  general  rule  that  man^ 
damns  will  not  lie  where  any  other  remedy  is  provided  is  sub- 
ject to  the  qualification  that  mandamtts  may  be  invoked  in 
those  cases  where  the  remedy  by  any  other  form  of  action  or 
proceeding  would  not  be  equally  as  convenient,  beneficial  and 
effective.  In  other  words,  the  remedy  by  mandamus  will  be 
denied  only  when  the  party  seeking  relief  has  a  plain  remedy 
at  law  which  is  not  only  speedy  but  adequate  in  the  sense  that 
in  and  of  itself  it  is  capable  of  directly  affording  and  enforcing 
the  relief  sought ;  and  if  it  be  found  that  the  remedy  at  law, 
although  it  could  and  might  result  in  a  judgment  for  plaintiff, 
is  nevertheless  inherently  incapable  of  compelling  the  perform- 
ance of  the  specific  act  which  forms  the  subject  matter  of  an 
application  in  mandamus,  it  cannot  be  said  that  the  remedy 
at  law  is  equally  convenient,  beneficial  and  effective  to  the 
extent  that  it  will  supersede  the  remedy  by  mandamus. 
{Fremont  v.  Crippen,  10  Cal.  211,  [70  Am.  Dec.  711] ;  Bab- 
cock  V.  Ooodrich,  47  Cal.  488 ;  Raisch  v.  Board  of  Educ^tion^ 
81  Cal.  542,  [22  Pac.  890] ;  Robertson  v.  Trustees,  136  Cal. 
403,  [69  Pac.  88].) 

It  was  upon  this  interpretation  of  the  rule  which  governs 
in  mandamus  that  the  supreme  court,  in  Raisch  v.  Board  of 
Education,  81  Cal.  546,  [22  Pac.  890],  held  that  mandamus 
was  the  proper  and  only  adequate  remedy  to  compel  a  board 
of  education  to  draw  a  draft  for  supplies  furnished  pursuant 
to  a  contract  made  with  the  board.  In  the  case  at  bar  the  de- 
fendants were  undoubtedly  authorized  to  enter  into  the  con- 
tract in  suit;  and  if  the  plaintiff  had  not  been  discharged 
and  had  continued  in  the  service  of  the  defendants  until  the 
end  of  the  month,  it  would  not  be  disputed  that  he  would  be 
entitled  to  the  full  salary  due  him  under  the  contract    Hav- 
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ing  performed  all  of  the  conditions  required  of  him  by  the 
contract,  he  could  not  rightfully  be  discharged  without  cause 
and  thereby  deprived  of  the  balance  of  the  salary  due  him 
under  the  contract.  In  legal  effect,  therefore,  his  position 
with  reference  to  the  payment  of  the  salary  contracted  for 
was  the  same  as  if  he  had  not  been  discharged.  In  either 
evcDt  he  would  be  entitled  to  the  full  salary,  but  he  could  be 
paid  under  the  law  only  by  a  demand  upon  the  school  fund 
signed  and  approved  by  the  defendants.  This  being  so,  the 
contract  must  be  construed  **to  be  one  to  draw  drafts  and  not 
to  pay  money  directly."  It  follows  that  no  ordinary  action 
which  the  plaintiff  might  have  had  against  the  defendants  in- 
dividually or  as  a  board  for  breach  of  the  contract  would  be 
''equally  convenient,  beneficial  and  effective  as  the  proceeding 
by  mandamus,  since  it  would  not  have  compelled  the  board  to 
do  what  it  had  contracted  to  do  and  what  official  duty  required 
them  to  do."  {Raisch  v.  Board  of  Ed%ication,  81  Cal.  542, 
[22  Pac.  8901 ;  Apgar  v.  Trustees,  34  N.  J.  L.  308 ;  Merrill  on 
Mandamus,  sees.  109,  115,  pp.  130,  140.) 

The  rule  declared  in  Raisch  v.  Board  of  Education,  81  Cal. 
546.  [22  Pac.  890],  has  never  been  reversed  or  doubted  in  any 
subsequent  opinion  of  the  supreme  court;  and  we  are  unable 
to  discern  any  material  distinction  between  that  case  and  the 
case  at  bar.  In  effect  both  cases  are  founded  upon  a  violation 
of  official  duty  amounting  to  a  breach  of  contract ;  and,  with 
the  single  exception  that  in  the  present  case  the  plaintiff's 
contract  was  for  services  rather  than  merchandise,  both  cases 
are  identical  in  point  of  fact  and  in  the  nature  of  the  relief 
prayed  for.  If  in  the  cited  case  last  referred  to  mandamus 
had  been  sought  to  compel  the  payment  of  the  contract  price 
of  personal  services  instead  of  supplies  furnished,  we  appre- 
hend that  the  decision  would  have  been  the  same. 

Mandamus  being  the  only  adequate  remedy  available  to 
plaintiff,  the  question  as  to  whether  or  not  he  was  discharged 
without  cause  and  in  violation  of  the  contract  was  properly 
tried  and  determined  in  the  court  below.  (See  Code  Civ. 
Proc,  sec.  1090;  Raisch  v.  Board  of  Education,  81  Cal.  542, 
[22  Pac.  890] ;  Bannerman  v.  Boyle,  160  Cal.  197,  [116  Pac. 
732].) 

The  judgment  appealed  from  is  affirmed. 

Hall,  J.y  and  Kerrigan,  J.   concurred. 
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[Civ.  No.  1057.    Seeond  Appellaie  Diftriet.— Febrnarj  18,  1912.] 

GEORGE  G.  POOL,  Respondent,  v.  PHOENIX  REFINING 
AND  MANUFACTURING  COMPANY,  a  Corporation, 
Appellant. 

Action  roa  Damages — ^Bbkacr  or  OoMraAor  to  Pukohasx  Mxbohan- 
DiSK  SHn>P£D — ^Rescission — Insuiticixnt  Complaint — ^Valux  not 
Stated. — A  complaint  in  an  action  to  recover  damages  for  breach 
of  a  contract  to  receive  and  paj  for  a  carload  of  merehandiae  shipped 
hj  the  plaintiff  from  its  factory  at  SteubenviUe,  Ohio,  to  the  order 
of  the  defendant  at  Bakersfield,  California,  which  was  rescinded  by 
plaintiff  for  such  breach,  should  allege  that  such  merchandise  was 
of  no  greater  value  in  the  market  than  the  agreed  purchase  price 
when  the  contract  was  rescinded,  in  order  to  recover  as  damages 
moneys  paid  out  by  the  vendor  on  account  of  the  breach,  and  where 
it  states  no  value  of  the  property  at  all,  it  fails  to  state  a  cause  of 
action  for  any  damages,  and  the  court  erred  in  overruling  a  general 
demurrer  thereto. 

Id. — Agkeement  to  Pat  Fkeight  Charges  not  Severable  from  Pur- 
chase Price  to  Support  Action. — The  agreement  to  pay  the  freight 
charges  in  addition  to  the  price  of  the  merchandise  at  the  factory, 
opon  its  shipment  to  this  state,  became  a  part  of  the  purchase  price 
in  this  state,  and  is  not  severable  therefrom  to  sustain  the  action 
for  breach  upon  rescission  of  the  contract  of  purchase  in  this  state, 
without  an  averment  of  the  value  of  the  merchandise  at  that  time, 
which  might  have  been  worth  much  more  than  the  price  then  agreed 
to  be  paid  for  it  in  the  absence  of  such  averment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    Paul  W.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  L.  Foster,  for  Appellant 

Joseph  H.  Tarn,  for  Respondent 

JAMES,  J. — This  appeal  was  taken  by  the  defendant  from 
a  judgment  and  is  presented  upon  the  judgment-roll  alone. 
To  the  complaint  of  plaintiff  defendant  interposed  a  de- 
murrer, setting  forth  as  a  ground  thereof  that  said  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  and  defendant  answered,  after 
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which  the  cause  went  to  triaL  On  this  appeal  the  qnestion 
to  be  considered  is  as  to  whether  the  trial  eonrt  was  right  in 
oTcrmling  the  denniirer  of  defendant  to  the  complaint  of 
plaintiff. 

Plaintiff  aeqnired  title  to  a  daim  of  the  Union  Hardware 
and  Metal  Company,  I17  assignment  thereof,  upon  which  he 
brought  suit  demanding  judgment  in  the  snm  of  $485.52, 
which  the  trial  court  awarded  to  him,  together  with  interest 
and  eofta.  The  facts  which  constituted  the  alleged  cause  of 
action  were,  in  substance,  as  follows:  In  June,  1908,  defendant 
ordered  from  the  Union  Hardware  and  Metal  Company  a 
carload  of  merchandise,  consisting  of  steel  sheets,  which  was 
to  be  shipped  by  the  vendor  from  its  factory  at  Steubenville, 
Ohio,  to  defendant  at  Bakersfield,  California;  defendant 
agreed,  upon  the  receipt  of  the  merchandise  at  the  city  of 
Bakersfield,  to  pay  the  amount  of  the  agreed  purchase  price, 
being  the  sum  of  $1,761.81,  together  with  freight  charges 
which  might  be  made  on  account  of  the  shipment.  The  mer- 
chandise was  shipped  and  arrived  at  the  city  of  Bakersfield 
in  August,  1908.  The  defendant,  notwithstanding  it  had 
notice  of  the  arrival  thereof,  failed  and  refused  to  pay  the 
freight  charges,  or  to  receive  the  merchandise,  and  the  same 
remained  in  charge  of  the  railroad  company  for  the  period 
of  seventy-six  days  at  that  point.  Thereafter,  the  Union 
Hardware  and  Metal  Company  paid  the  charges  which  had  ac- 
crued, both  those  made  for  the  transportation  of  the  merchan- 
dise and  demurrage  accruing  during  the  seventy-six  days  that 
the  car  was  at  the  city  of  Bakersfield.  The  merchandise  was 
then  forwarded  to  the  Union  Hardware  Company's  warehouse 
in  the  city  of  Los  Angeles.  It  was  alleged  further  in  the 
complaint  that  the  freight  rates  and  charges  from  the  city  of 
Steubenville,  Ohio,  to  the  city  of  Bakersfield  were  $204.76  in 
excess  of  freight  rates  which  would  have  been  charged  had 
the  shipment  come  directly  from  the  city  of  Steubenville  to 
the  city  of  Los  Angeles;  that,  further,  the  Union  Hardware 
and  Metal  Company  was  obliged  to  pay  additional  freight 
charges  of  $204.76  for  the  transportation  of  the  freight  from 
the  city  of  Bakersfield  to  the  city  of  Los  Angeles,  making  a 
total,  including  interest  on  the  amounts  mentioned,  of  $485.52. 
This  action  was  in  form  an  action  for  damages  arising  upon 
breach  of  contract  of  a  vendee  to  receive  and  pay  for  personal 
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property,  which  contract  the  vendor  elected  to  rescind  because 
of  such  breach.  The  complaint  contained  no  allegation  re- 
specting the  value  of  the  carload  of  noierchandise,  and  for 
aught  that  appears  therein  plaintiff  or  his  assignor  may  not 
have  suffered  any  damage  at  sdl;  that  is,  the  carload  of  mer- 
chandise may  have  been  worth  a  great  deal  more  than  the  price 
agreed  to  be  paid  for  it  by  the  defendant  when  plaintiff's 
assignor  rescinded  the  contract  and  took  back  its  property. 
(Civ.  Code,  sec.  3358.)  The  contract  as  alleged  ^as  a  con- 
tract for  the  sale  of  personal  property  for  which  defendant 
was  to  pay  a  certain  stipulated  sum,  and  in  addition  thereto, 
the  freight  charges  which  would  accrue  upon  the  arrival  of  the 
shipment  at  the  city  of  Bakersfield.  If  in  the  complaint  it 
had  been  shown  by  proper  allegation  that  the  merchandise  was 
of  no  greater  value  in  the  market  to  plaintiff's  assignor  than 
the  agreed  purchase  price,  at  the  time  the  contract  was  re- 
scinded, then,  of  course,  the  amounts  of  money  paid  out  by 
the  Union  Hardware  and  Metal  Company  on  account  of  the 
failure  of  defendant  to  discharge  fully  its  obligations  under 
the  contract  would  properly  be  recoverable  as  damages.  Ir- 
respective of  the  provisions  of  the  Civil  Cede  determining  the 
measure  of  damages  in  various  cases  where  a  vendee  refuses 
to  receive  and  pay  for  personal  property  sold  to  him  (Civ. 
Code,  sees.  3310,  3311),  it  is  clear  that  the  plaintiff  in  this  case 
has  not  alleged  facts  from  which  it  can  be  reasonably  inferred 
that  any  damage  at  all  was  suffered  by  his  assignor.  The 
agreement  to  pay  freight  charges  cannot  be  separated  from  the 
main  contract  of  purchase  and  treated  as  a  distinct  obligation 
assumed  on  the  part  of  the  vendee.  The  agreement  to  pay 
freight  charges  formed  a  part  of  the  consideration  of  the  sale. 
We  think  that  the  trial  court  erred  in  overruling  the  demurrer 
to  the  complaint. 

The  judgment  is  reversed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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[CIt.  No.  962.    Second  Appellate  Dietrlct. — ^February  13,  1M2.] 

EDWIN  B.  HIXSON,  Appellant,  v.  CLARA  W.  HOVEY  and 
Q.  C.  HOVEY,  Her  Husband,  Respondents. 

Spkoiho  Pebfo&mancs— Contract  Calunq  wok  Suiticient  Titlb — da- 
TiriOATX  Showimo  Emcumbbangx — Action  not  Sustainable. — A 
contract  for  the  eale  of  land  cannot  be  specifieallj  enforced  against 
tbe  vendee  where  it  proyides  that  the  seller  upon  payment  "agrees 
to  deliver  a  certificate  of  title  showing  the  title  to  be  vested  in  the 
seller  and  to  execute  and  deliver  to  the  buyer  or  her  assigns  a 
good  and  sufficient  deed  of  bargain  and  sale,"  if  the  eertificate  of 
title  tendered  showed  an  encumbrance  existing  against  the  land  hj 
deed  of  grant  of  the  right  of  a  third  party  to  lay  and  maintain 
water-pipes  through  the  land.  The  words  "title  vested  in  the  seller" 
import  necessarily  a  good  title,  which  is  free  from  encumbrance. 

Id. — Implied  Condition  in  Executory  Contract  of  Sale  of  Lani>— 
Burden  of  Proof. — In  every  executory  contract  to  sell  land  there  is 
an  implied  condition  that  the  title  of  the  vendor  is  good,  and  that 
he  will  transfer  to  the  vendee  by  his  deed  of  conveyance  a  title 
unencumbered  and  without  defect;  and  the  vendor  is  bound  to 
satisfy  that  implied  condition  and  make  proof  of  an  unencumbered 
title  without  defect,  before  he  can  be  entitled  to  a  decree  for 
specific  performance  of  the  contract. 

Id. — Purchaser  not  Estopped  by  Failure  Specifically  to  Object  to 
Title  Tendered  Before  Suit. — ^Where  the  vendor  in  his  complaint 
alleged  that  he  had  performed  all  of  the  terms  and  conditions  of  his 
contract,  and  was  still  ready  and  willing  to  perform  the  same,  and 
his  proof  failed  to  sustain  his  right  to  recovery,  he  cannot  complain 
that  the  failure  to  sustain  the  burden  of  proof  resting  upon  him 
was  aided  by  an  estoppel  of  the  purchaser  by  failure  to  object 
specifically  to  the  defect  in  the  title,  at  the  time  of  the  tender  of 
the  certificate  of  title  and  deed  before  suit.  Such  failure  cannot 
affect  the  obligation  of  the  vendor,  or  permit  him  to  enforce  any 
different  contract  from  that  expressed  in  the  writing. 

Id. — Construction  of  Code  as  to  Waiver  of  Sufficienoy  of  Tender^ 
Question  of  Costs  and  Right  to  Sue. — The  provisions  of  section 
2076  of  the  Code  of  Civil  Procedure,  touching  a  waiver  by  failing 
to  object  to  the  form  of  a  tender,  are  mere  rules  of  evidence  affect- 
ing the  question  of  costs  and  the  right  to  sue  where  a  tender  is 
necessary  before  suit.  It  cannot  help  a  suit  in  which  no  sufilcient 
performance  or  offer  to  perform  is  shown  by  the  plaintiff,  and  no 
cause  of  action  for  specific  performance  is  proved* 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eonrt. 

Boland  G.  Swa£Seld,  for  Appellant. 

George  A.  Skinner,  and  E.  S.  Williams,  for  Respondents. 

JAMES,  J. — This  appeal  was  taken  from  a  judgment  en- 
tered in  favor  of  defendants  and  from  an  order  denying  the 
motion  of  plaintiff  for  a  new  trial. 

On  the  fifteenth  day  of  November,  1906,  one  C.  I.  Thorp, 
as  vendor,  entered  into  a  written  contract  with  defendant 
Clara  W.  Hovey,  whereby  it  was  agreed  that  Thorp  would  sell 
and  convey  to  said  defendant  a  certain  lot  of  land.  The  pur- 
chase price  was  to  be  paid  in  several  installments  at  different 
dates  subsequent  to  that  upon  which  the  contract  was  made. 
Thorp  was  then  the  owner  of  the  property  which  was  made 
the  subject  of  the  agreement  and  he  later  conveyed  the  same 
to  this  plaintiff,  and  also  assigned  the  contract  of  sale  for  the 
lot  mentioned,  to  the  latter.  Default  having  been  made  in 
the  payment  of  the  larger  part  of  the  consideration  named  in 
the  contract  of  sale,  plaintiff  made  tender  of  deed  and  cer- 
tificate of  title  on  March  17,  1910,  to  Clara  W.  Hovey,  and 
demanded  payment  of  the  amounts  due.  Upon  payment  being 
refused,  this  action  was  brought  to  compel  specific  perform- 
ance. Plaintiff  in  his  complaint  alleged  that  he  had  per- 
formed all  of  the  conditions  precedent  on  his  part  to  be  per- 
formed, and  that  he  had  made  tender  of  sufficient  deed  and  a 
certificate  showing  title  to  the  lot  to  be  vested  in  him  prior 
to  the  commencement  of  the  action,  and  that  he  was  ready, 
able  and  willing  to  comply  with  the  terms  of  his  contract.  He 
deposited  with  the  clerk  of  the  court  a  deed  and  the  certificate 
of  title  for  the  benefit  of  defendant  Clara  W.  Hovey,  and 
prayed  for  judgment  for  the  balance  of  the  purchase  price 
and  interest.  The  answer  specifically  denied  all  of  the  ma- 
terial allegations  of  plaintiff's  complaint.  The  court  in  its 
findings,  among  other  facts,  determined  that  the  plaintiff  had 
not  performed  all  the  conditions  required  to  be  performed  on 
his  part»  and  that  he  had  not  offered  to  perform  all  of  such 
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conditions,  or  to  deliver  to  Clara  W.  Hovey  "any  good  and 
sufficient  deed  of  grant,  bargain  and  sale  to,  and  which  would 
convey  said  property  to  said  Clara  W.  Hovey,  freed  and  un- 
encumbered from  all  liens  and  adverse  claims  and  rights 
thereto  .  .  .  that  neither  said  plaintiff  nor  said  C.  I.  Thorp, 
has  at  any  time  offered  to  deliver  to  said  Clara  W.  Hovey  a 
deed  as  aforesaid,  nor  a  certificate  of  title  showing  the  title 
to  said  property  to  be  vested  in  either  C.  I.  Thorp  or  the 
plaintiff.''  The  principal  attack  of  appellant  is  made  upon 
the  finding  which  we  have  quoted,  and  it  is  claimed  that  the 
evidence  was  insufficient  to  support  the  conclusions  therein 
reached  by  the  trial  judge.  The  written  contract  of  sale 
executed  between  Thorp  and  Clara  W.  Hovey  contained  this 
provision:  ''The  seller  on  receiving  the  full  payments  at  the 
times  and  in  the  manner  above  mentioned,  agrees  to  deliver 
a  certificate  of  title  showing  the  title  to  be  vested  in  seller  and 
to  execute  and  deliver  to  the  buyer,  or  her  assigns,  a  good  and 
siifficient  deed  or  grant,  bargain  and  sale/'  The  evidence  dis- 
closed that  the  certificate  of  title  tendered  by  the  plaintiff 
prior  to  suit  brought,  and  which  was  thereafter  offered  in 
court,  showed  an  encumbrance  existing  against  the  lot,  which 
consisted  of  a  right  of  way  to  lay  water-pipes  and  maintain 
and  repair  the  same,  which  right  had  been  granted  theretofore 
to  the  Alamitos  Water  Company  by  deed  duly  executed  and 
recorded.  Under  the  contract  of  sale  defendant  Clara  W. 
Hovey  was  entitled  to  receive  the  property  free  and  clear  of 
all  encumbrance;  when  it  was  provided  that  the  certificate 
should  show  'Hitle  to  be  vested  in  seller,"  that  term  necessarily 
meant  a  good  title,  or  one  which  was  free  from  encumbrance. 
''In  every  executory  contract  for  the  sale  of  land  there  is  an 
implied  condition  that  the  title  of  the  vendor  is  good,  and 
that  he  will  transfer  to  the  vendee,  by  his  deed  of  conveyance, 
a  title  unencumbered  and  without  defect."  {Easton  v.  Mont- 
gomery, 90  Cal.  307,  [25  Am.  St.  Rep.  123,  27  Pac.  280],  and 
cases  there  cited.)  But  appellant  contends  that  because  it 
was  not  specifically  objected  at  the  time  of  the  tender,  that 
the  offer  was  refused  on  account  of  defect  in  title,  Clara  W. 
Hovey  in  this  action  would  be  estopped  from  raising  the  ques- 
tion as  to  the  sufficiency  of  such  tender.  But  the  condition 
implied  in  the  executory  contract  of  sale,  that  a  clear  and  un- 
encumbered title  should  be  conveyed,  was  one  which  the  plain- 


PA.  1912.]  HixsoN  V.  HovBT.  233 

tifF  was  bound  to  satisfy  and  make  proof  of  before  he  was 
entitled  to  a  decree  requiring  the  defendant  Clara  W.  Hovey 
to  specifically  perform  her  agreement.  He  alleged  in  his  com- 
plaint that  he  had  performed  all  of  the  terms  and  conditions 
of  the  agreement,  and  that  he  was  still  ready,  able  and  willing 
to  perform  the  same.  The  certificate  of  title  which  he  ten- 
dered in  court  with  the  deed,  however,  did  not  support  these 
allegations  made  upon  his  part,  and  he  therefore  failed  to 
make  out  an  item  of  proof  essential  to  a  recovery.  Because 
he  had  tendered  instruments  showing  defective  title,  and  ob- 
jection because  of  the  defect  had  not  been  specifically  pointed 
out  prior  to  suit,  did  not  work  a  change  in  his  obligation  in 
that  regard,  or  permit  him  to  enforce  any  different  contract 
against  Clara  W.  Hovey  than  that  which  was  expressed  in  the 
writing  of  which  he  had  become  the  assignee.  Referring  to 
section  2076  of  the  Code  of  Civil  Procedure,  touching  matters 
which  shall  be  deemed  to  be  waived  by  a  party  failing  to 
object  to  the  form  or  sufficiency  of  a  tender,  the  supreme  court 
in  Colton  v.  Oaklaiui  Baiik  of  Savings,  137  Cal.  376,  [70  Pac. 
225],  says:  '* These  provisions  of  the  Code  of  Civil  Procedure 
are  mere  rules  of  evidence  affecting  the  question  of  costs  and 
the  right  to  bring  actions  in  cases  where  a  tender  is  necessary 
before  commencing  the  action."  The  trial  court,  therefore, 
was  right  in  its  determination  that  there  had  been  no  sufficient 
performance^  or  sufficient  offer  to  perform,  made  by  the  plain- 
tiff. As  the  finding  which  was  made  adverse  to  appellant 
upon  that  issue  must  be  sustained,  the  other  questions  urged 
on  this  appeal  need  not  be  considered. 
The  judgment  and  order  are  affirmed. 

Allen,  P.  J.|  and  Shaw,  J.,  concurred. 
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[CIt.  No.  S7&.    Third  Appellate  Distriet. — ^Febniary  IS,  1912.] 

MAEIA  S.  NETO,  Appellant,  v.  CONSELHO  AMOB  DA 
SOCIEDADE  NO.  41,  etc.,  et  al.,  Respondents. 

YOLUNTABT  BsNSnCIAL  SOCUBTT — Ck>NOITION  OT  MBMBKESHIP — ^EXPUL- 
SION roB  Joining  Similab  Sooiett — ^Pbopeb  Bbouiation — ^Agbes- 
ICENT — ^Presumption. — Where  under  the  eonstitution  and  lawa  of  a 
Toluntary,  social,  fraternal  and  beneficial  lociety,  it  was  made  a 
condition  of  membership  therein  that  expulsion  should  follow  the 
joining  of  another  similar  organization,  it  is  held  that  such  regula- 
tion is  not  opposed  to  public  policy,  or  to  anj  provision  of  law,  and 
is  within  the  scope  of  the  charter  provisions  of  the  organization, 
which  constitute  the  agreement  of  its  members,  each  of  whom  is  prs> 
sumed  to  know  the  terms  and  conditions  upon  which  he  may  retain 
his  connection  with  the  organization. 

Ift« — ^PowKB  OF  MxMBKBS  OF  VoLUNTABT  ASSOCIATION. — Individuals  who 
form  themselves  into  a  volimtary  association  may  agree  to  be  gov- 
erned by  such  rules  as  they  see  fit  to  adopt,  so  long  as  they  are  not 
immoral,  or  contrary  to  public  policy  or  the  law  of  the  land,  and  may 
prescribe  the  conditions  upon  which  membership  may  be  acquired,  or 
upon  which  it  may  continue,  and  may  also  prescribe  rules  of  conduct 
for  themselves  during  their  membership,  and  the  tribunal  and  mods 
in  which  offenses  shall  be  determined,  and  the  penalty  enforced. 

Id. — ^Violation  of  Bulks  bt  Member — ^Expulsion — Mistake  of  Law-^ 
Exhaustion  of  Remedies  Bequibed  Befobb  Suit— Defense.^ 
Where  a  member  has  violated  the  existing  rules  of  a  voluntary 
society  by  joining  another  similar  society,  such  member's  mistaken 
view  of  the  existing  law  cannot  affect  a  judgment  of  expulsion,  and 
a  member  who  has  been  tried  and  found  guilty  of  such  violation 
must  first  exhaust  all  the  remedi<)s  prescribed  by  the  constitution 
and  rules  of  the  society  regulating  expulsion,  before  seeking  relief 
in  a  state  court,  and  the  failure  to  do  so  would  be  a  complete  defense 
to  any  suit  for  relief  therein. 

Id.— Bemedt  bt  Mandamus — Equftablb  Natubb — ^Impbopeb  Appuoa* 
tion. — ^A  member  who  has  been  expelled  and  has  failed  to  exhaust 
the  remedies  prescribed  by  the  order  in  relation  thereto,  and  who 
admits  the  violation  of  the  rules  of  the  order,  providing  for  expul- 
sion, and  merely  claims  that  the  expulsion  was  irregular,  cannot 
invoke  the  remedy  by  mandarmu  to  compel  a  reinstatement  of  such 
member.  The  remedy  so  sought  is  of  an  equitable  nature,  which 
presupposes  a  wrong  to  be  redressed  and  a  right  to  be  restored; 
and  a  petitioner  therefor  who,  while  continuing  to  violate  rules  rs- 
quiring  expulsion,  assumes  the  attitude  of  seeking  to  annul  an 
irregular  expulsion,  in  order  to  be  regularly  expelled,  is  not  sntitlcd 
lo  ths  writ  of  mandate  for  such  a  vain  and  nugatory  purposs. 
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Id.— I>x8i«N  or  Wbit  or  Makdatb— Substahtial  Justiob.— The  writ 
of  mandate  is  not  to  be  issued  on  mere  technical  grounds.  Its  de- 
sign  is  to  do  substantial  justice  and  prevent  substantial  injury. 

Id. — SuBSTANTUL  B10HT8  OT  APPELLANT  MOT  Imtadkd. — It  is  held  on 
petition  for  rehearing  that  no  substantial  rights  of  the  appellant 
appear  to  have  been  invaded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino County,  and  from  an  order  denying  a  new  trial  J.  Q. 
White,  Judge. 

The  faete  are  stated  in  the  opinion  of  the  court. 

Louis  Gonsalves,  T.  J.  Weldon,  and  W.  D.  L.  Held,  for  Ap- 
peUant 

F.  L.  De  Freitas,  and  Langan  ft  Mendenhall,  for  Respond- 
ents. 

BUBNETT,  J.— Respondent,  Conselho  41,  is  a  social,  fra- 
temal  and  beneficial  organization  composed  of  Portuguese 
women.  Of  this  appellant  became  a  member  on  the  fifteenth 
day  of  September,  1901,  and  retained  her  membership  therein 
until  January  20, 1907,  when  she  was  expelled.  On  the  1st  of 
July,  1906,  appellant  became  a  member  and  the  president  of 
another  similar  organization  known  as  the  U.  P.  P.  E.  C,  and 
which  for  the  sake  of  brevity,  will  be  referred  to  hereafter 
as  the  U.  P.'s.  For  the  same  reason  we  shall  designate  re- 
spondent association  as  the  S.  P.'s.  In  July,  1901,  the  su- 
preme council  of  the  S.  P.'s  adopted  a  resolution  reciting  that 
*' Whereas,  the  society  of  Portuguese  ladies  known  by  the  ini- 
tials U.  P.  P.  E.  C.  was  organized  through  spite,"  etc.,  "Be 
it  resolved  that  there  shall  not  be  admitted  into  this  society 
any  more  ladies  belonging  to  the  former  society.  And  be  it 
further  resolved  that  no  member  of  this  society  shall  belong 
to  the  former  under  penalty  of  expulsion.''  With  some 
elaboration  this  was  formally  made  a  part  of  the  constitution 
and  by-laws  by  the  action  of  the  grand  council  of  the  order  in 
July,  1903.  When  the  local  society  was  organized  the  mem- 
bers present,  including  appellant,  were  informed  by  the  in- 
stalling officer  that  it  was  a  law  of  the  order  that  a  lady 
belonging  to  the  S.  P.  's  could  not  join  the  U.  P.  's  under  pen* 
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aliy  of  expulsion.  In  appellant's  application  for  membership 
she  declared,  among  other  things,  that  she  accepted  and  ac- 
knowledged ''that  the  statement  of  the  laws  and  regulations 
of  the  society  constitute  an  express  condition  without  which 
I  shall  have  no  right  to  participate  or  enjoy  the  benefits  or 
any  privileges  of  same.''  That  such  regulation  is  not  opposed 
to  public  policy,  does  not  contravene  any  provision  of  law  and 
is  within  the  scope  of  the  (charter  provisions  of  the  organiza- 
tion is  not  controverted  nor  does  it  admit  of  serious  question. 
Nor  will  anyone  dispute,  what  the  authorities  hold,  that  in- 
dividuals who  form  themselves  into  a  voluntary  association, 
may  agree  to  be  governed  by  such  rules  as  they  see  fit  to  adopt, 
so  long  as  they  are  not  immoral,  contrary  to  public  policy  or 
the  law  of  the  land.  As  said  in  Lawson  v.  Hewell^  118  Cal. 
618,  [49  L.  R.  A.  400,  50  Pac.  764],  through  Mr.  Justice  Har- 
rison: "Individuals  who  associate  themselves  in  a  voluntary 
fraternal  organization  may  prescribe  conditions  upon  which 
membership  in  the  organization  may  be  acquired,  or  upon 
which  it  may  continue,  and  may  also  prescribe  rules  of  con- 
duct for  themselves  during  their  membership,  with  penalties 
for  their  violation,  and  the  tribunal  and  mode  in  which  the 
offenses  shall  be  determined  and  the  penalty  enforced.  These 
rules  constitute  their  agreement,  and  unless  they  contravene 
some  law  of  the  land  are  regarded  in  the  same  light  as  the 
terms  of  any  other  contract."  The  rule  is,  also,  that  a  mem- 
ber is  presumed  to  know  the  terms  of  membership  and  the 
conditions  under  which  he  may  retain  his  connection  with  the 
organization.  It  may  be  observed,  though,  that  we  have  here, 
in  addition,  evidence  of  the  positive  knowledge  by  appellant  of 
the  inhibition  as  to  membership  in  the  other  order. 

Some  time  in  July,  1906,  appellant  proffered  her  dues  for 
membership  to  the  S.  P.'s,  but  they  were  rejected  on  the 
ground  that  she  belonged  to  the  U.  P.'s,  the  president  telling 
her  that  if  she  wanted  to  belong  to  the  former  order  she  must 
leave  the  latter,  but  appellant  said  she  would  not,  that  she 
belonged  to  both  and  always  would.  Thereafter,  on  Septem-^ 
ber  16,  1906,  written  charges  were  preferred  against  her  in 
which  her  membership  in  the  proscribed  order  was  sdleged, 
and  a  committee  of  investigation  and  trial  was  thereupon  ap- 
pointed in  accordance  with  the  rules  of  the  association.  She 
was  served  with  a  copy  of  the  charges  and  notified  of  the  time. 
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September  17th,  set  for  the  hearing  by  the  committee.  She  ap- 
peared at  the  time  and  place  designated  in  the  notice  and, 
npon  the  charges  being  read  to  her,  she  replied:  ''I  belong  to 
the  U.  P.  P.  E.  C.  and  I  will  give  my  decision  as  the  constitution 
demands."  The  committee  informed  the  accused  that  if  she 
desired  further  time  to  make  further  defense  it  would  be 
granted  her.  The  further  hearing  was  thereupon  continued 
till  September  20th,  and  the  accused  did  not  appear.  At  this 
last  meeting  it  is  at  least  questionable  whether  a  quorum  of  the 
committee  was  present,  but  this  seems  entirely  immaterial,  as 
it  was  simply  for  the  purpose  of  affording  appellant  a  chance 
to  offer  any  explanation  of  her  admitted  conduct.  She  de- 
clined to  take  advantage  of  the  opportunity.  Her  statement 
to  the  committee  amounted  virtually  to  a  plea  of  guilty  to  the 
charge.  Manifestly  no  further  evidence  was  required  and  the 
committee  reported  the  proceedings  to  the  council,  and  upon 
a  unanimous  vote,  appellant  was  expelled,  as  aforesaid.  Ac- 
cording to  the  by-laws,  the  accused  was  allowed  one  month  to 
present  further  evidence  to  the  council  to  refute  the  report 
of  the  committee,  and  she  had  the  privilege  also  within  one 
month  of  appealing  from  the  judgment  of  expulsion  to  the 
supreme  president  or  to  the  supreme  council.  She  took  no 
step  in  either  direction,  but,  more  than  two  years  after  she  was 
expelled,  she  filed  her  petition  for  a  writ  of  mandate  for  res- 
toration to  membership.  This  was  denied,  and  hence  the 
appeal.  Some  objections  are  made  to  the  proceedings  of  the 
committee,  but  we  deem  it  unnecessary  to  notice  them  in  detail. 
They  have,  however,  not  escaped  our  attention.  The  trial  was 
somewhat  less  formal  than  we  would  expect  in  a  court  of  jus- 
tice but  no  substantial  right  of  appellant  was  invaded.  Every 
step  was  taken  that  is  required  by  the  laws  of  the  order.  In- 
deed, if  everything  had  been  done  exactly  as  advocated  by 
appellant,  the  result  must  have  been  the  same,  because  there 
is  no  kind  of  pretense  that  she  was  not  guilty  of  the  charge. 
Even  in  her  testimony  taken  at  the  trial  in  May,  1909,  she 
said:  ''The  Mendocino  Council  XT.  P.  P.  E.  C.  was  organized 
the  first  Sunday  of  July,  1906,  with  nineteen  members,  and 
I  was  elected  president/'  She  further  declared  that  when 
she  appeared  before  the  committee  as  aforesaid  and  was  asked 
if  she  belonged  to  the  XT.  P.  P.  E.  C.  she  answered  ''yes,  and 
I  am  still  a  member  of  the  U.  P.  P.  B.  C.  and  have  been  since 
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I  first  joined."  The  whole  proceeding,  in  fact,  shows  that 
there  was  no  controversy  as  to  her  membership  in  the  U.  P.'s 
or  that  she  intended  to  continue  as  such.  Her  attempted 
justification  at  the  trial  was  that  when  she  joined  the  U.  P.'s 
she  accepted  the  law  to  be  as  contained  in  the  1900  edition 
of  the  constitution  of  the  S.  P.'s  given  her  by  the  organizer 
of  the  local  council.  This  did  not  contain  the  provision  in 
question,  since  the  amendment  was  adopted,  as  we  have  seen, 
in  July,  1901.  Her  mistaken  view  of  the  law  eannot  affect, 
of  course,  the  judgment  of  expulsion. 

Again,  since  she  was  regularly  tried  according  to  the  regula- 
tions  of  the  order,  she  should  have  ''exhausted  the  remedies 
prescribed  by  the  constitution  and  by-laws  of  said  defendant 
relative  to  her  aUeged  expulsion.''  She  alleged  in  her  com- 
plaint that  she  had  done  so,  but  this  is  directly  opposed  to  the 
evidence. 

In  Levy  v.  Magnolia  Lodge  I.  0.  0.  P.,  110  Cal.  307,  [42 
Pac.  890],  it  is  said:  ''Tet  the  fact  that  the  laws  of  the  lodge 
provided  a  remedy  for  the  grievance  complained  of,  which  he 
had  not  pursued  and  exhausted,  would  have  been  a  perfect  de- 
fense to  his  action  in  any  state  court  [citing  cases].  On  the 
same  principle,  courts  of  equity  decline  to  interfere  with  vol- 
untary benevolent  associations  so  long  as  the  means  of  relief 
provided  by  the  society  itself  have  not  been  availed  of  and 
exhausted.  {Lafond  v.  Deems,  81  N.  Y.  507;  Dolan  v.  Court 
of  Oood  Samaritan,  128  Mass.  437;  Chamberlain  v.  Lincoln, 
129  Mass.  70.)" 

In  LawBon  v.  Hewell,  118  Cal.  613,  [49  L.  B.  A.  400,  50 
Pac.  763],  also,  it  is  declared:  ''The  proceedings  against  the 
plaintiff  are  shown  by  the  complaint  to  have  been  taken  in 
strict  accordance  with  the  rules  of  the  order.  He  has  received 
notice  of  the  hearing  and  he  has  shown  no  facts  which  au- 
thorize the  conclusion  that  he  will  not  receive  a  fair  and  im- 
partial hearing.  From  the  decision  at  that  hearing  he  can 
seek  redress  by  an  appeal  to  the  grand  chapter.  So  long  as  he 
has  this  right  of  redress  within  the  order  he  has  no  right  to 
invoke  the  aid  of  the  courts.'' 

This  rule,  it  may  be  said,  does  not  apply  where  the  order  has 
violated  its  own  laws  and  regulations  and  has  arbitrarily  in- 
vaded private  rights,  as  was  the  case  in  Schou  v.  Sotoyome 
Tribe,  140  Cal.  254,  [73  Pac.  996],  where  it  was  justly  held 
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that  ''Although,  as  a  general  rule,  one  who  has  become  a  mem- 
ber of  a  benevolent  order  is  not  entitled  to  appeal  to  the  courts 
for  redress  until  after  he  has  adopted  the  lawful  procedure 
and  exhausted  the  lawful  remedies  prescribed  by  the  constitu- 
tion and  by-laws  of  the  order;  yet  where  sick  benefits  were 
sought  on  behalf  of  an  insane  member  by  his  wife  as  guardian 
of  his  person  and  estate,  and  the  order  violated  its  own  laws 
in  not  giving  her  any  notice  or  opportunity  to  produce  testi- 
mony in  behalf  of  her  husband  before  an  adverse  decision 
against  him  in  the  order,  and  on  appeal  to  the  great  council, 
the  court  has  jurisdiction  to  hear  and  determine  the  merits  of 
the  controversy."  Here,  as  we  have  seen,  the  charges  were 
preferred,  notice  given,  hearing  had,  report  made  by  the  com- 
mittee, and  expulsion  adjudged  substantially  in  accordance 
with  the  rules  of  the  order.  If  we  admit  that  there  was  any 
informality  in  the  proceeding,  it  does  not  carry  us  beyond  the 
conclusion  that  appellant  should  have  pursued  the  remedies 
provided  by  the  regulations  of  the  society. 

Again,  the  trial  court  would  be  justified  in  taking  this  view 
of  the  situation :  The  remedy  sought  by  appellant  is  equitable 
In  its  nature.  It  presupposes  a  wrong  to  be  redressed,  a  right 
to  be  restored.  Its  invocation  is  based  upon  the  assumption 
that  appellant  is  entitled  to  the  privileges  of  which  she  has 
been  despoiled,  that  she  has  not  forfeited  her  claims  to  mem- 
bership in  the  order,  and  that  justice  and  reason  require  her 
restoration  to  her  former  status.  The  proof,  however,  upon 
which  was  predicated  the  demand  for  the  issuance  of  this  ex- 
traordinary equitable  remedy,  discloses  the  fact  that  appellant 
admitted  before  the  committee  that  she  was  guilty  of  the 
offense  charged,  and  at  the  time  of  the  trial  herein — more  than 
two  years  after  her  expulsion — as  we  have  seen,  she  declared 
under  oath  that  she  was  still  a  member  of  the  other  society, 
thereby  revealing  her  continued  violation  of  the  by-law  in 
question.  Her  position,  then,  before  the  court  assumed  the 
attitude  of  one  seeking  the  annulment  of  an  irregular  expul- 
sion in  order  that  she  might  be  regularly  expelled.  The  writ 
of  mandate  should  not  be  issued  for  such  a  vain  and  nugatory 
purpose.  It  is  not  issued  on  mere  technical  grounds.  Its 
design  is  to  do  substantial  justice  and  prevent  substantial  in- 
jury. (State  ex  rel.  Young  v.  Temperance  Ben,  Assn,,  42  Mo. 
App.  485  J  Burton  v.  St,  George  Society,  28  Mich.  261.) 
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Some  other  considerations  are  disenssed  bj  counsel,  but  we 
ean  see  no  substantial  merit  in  the  appeal  and  the  judgment 
iSy  therefore,  a£Snned« 

Hart,  J.,  and  Chipman,  P.  J.^  eoneurred. 

A  petition  for  a  rehearing  of  this  eause  was  denied  by  the 
district  court  of  appeal  on  March  15, 1912,  and  the  following 
opinion  then  rendered  thereon: 

BURNETT,  J.— In  her  petition  for  rehearing  appellant 
calls  attention  to  the  fact  that,  contrary  to  a  recital  in  the 
opinion  heretofore  filed  herein,  it  was  expressly  admitted  by 
respondents  at  the  trial  of  this  action  that  the  charges  pre- 
ferred against  her  were  not  read  to  appellant  by  the  investi- 
gating committee.  The  statement  in  the  opinion  was  based 
upon  the  recitals  in  the  minutes  of  the  council  containing  the 
report  of  the  committee.  These  minutes  were  admitted  in  evi- 
dence, and  it  appears  therein  that  *'a  copy  of  the  charges  was 
duly  served  on  the  accused  sister,  and  she  with  the  conmiittea 
met  at  the  city  of  Mendocino,  county  of  Mendocino,  state  of 
California,  on  the  seventeenth  day  of  September,  1906.  The 
charges  were  then  read  to  the  accused  sister  by  a  member  of 
the  committee/*  etc.  But  the  matter  seems  to  be  entirely  im- 
material, as  she  had  been  served  with  a  copy  of  the  charges 
and  there  is  no  contention  that  she  was  not  fully  informed  of 
the  nature  of  the  accusation  or  that  the  laws  of  the  order  re- 
quired the  charges  to  be  read  to  her  by  the  committee. 

Appellant  makes  a  distinction  between  being  a  member  and 
persisting  in  being  a  member  of  the  proscribed  order.  How- 
ever, since  she  admitted  she  was  a  member  of  the  U.  P.'s  and 
manifested  no  inclination  or  purpose  to  give  up  her  member- 
ship therein,  it  seems  reasonable  to  conclude  that  she  intended 
to  ''persevere"  in  said  connection.  It  may  be  remarked,  also, 
that  the  record  shows  that  some  time  before  the  charges  were 
preferred  against  her,  she  attended  a  meeting  of  the  S.  P.'s, 
and  tendered  her  dues  to  the  secretary,  who  refused  to  accept 
them  on  the  ground  that  appellant  had  joined  the  U.  P.'s.  The 
president  told  her  ''if  she  belonged  to  ours  she  must  leave  the 
other,''  and  she  said:  "I  won't;  I  belong  to  the  two  and  I 
alwa}^  wiU."  While  this  evidence  was  not  taken  by  the  eom- 
mittee  at  the  investigation,  it  illustrates  the  attitude  of  appel- 
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lant  during  the  entire  period  oovered  by  the  trial  before  the 
superior  court 

If,  as  contended  by  appellant,  her  answer  to  the  committee 
should  be  construed  as  expressing  a  purpose  ^'to  conform  to 
the  laws  of  defendant  society  in  thirty  days, '  ^  it  would  be 
di£Scult  to  explain  why  she  made  no  attempt  to  do  so.  The 
by-laws  provided  that  ''To  the  report  of  the  committee  the 
accused  can  present  her  further  evidence  and  refutation  within 
a  month ;  and  the  council  shall  say  if  the  committee  erred  or 
not,  shall  submit  the  case  to  the  same  or  another  committee  or 
shall  proceed  anew  with  the  trial.''  She  did  not  avail  herself 
of  this  privilege  nor  appeal  in  any  way  to  the  constituted  au- 
thorities of  the  order. 

It  cannot  be  said  that  hasty  action  was  taken  by  the  coun- 
eil,  as  appellant  was  not  expelled  till  more  than  three  months 
after  the  report  of  the  committee  was  made.  And  while,  as 
already  stated,  the  proceedings  in  a  few  particulars  were 
somewhat  inartificial,  no  substantial  right  of  appellant  seems 
to  have  been  invaded,  and  we  think  the  court  was  justified  in 
denying  the  writ. 

The  specific  points  made  by  appellant  have  been  examined, 
but,  as  we  view  the  matter,  no  sufficient  reason  has  been  pre- 
sented for  a  rehearing  of  the  case.  The  petition  is  therefore 
denied. 

Chipman,  P.  J.,  and  Hart,  7.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  13,  1912. 
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[CSr.  No.  8«0.    Third  Appellate  District.— February  15,  1912.] 

E.  M.  STEVENS,  Respondent,  v.  SEUMA  FRUIT  COM- 
PANY,  INC.,  a  Corporation,  Appellant 

OblCMEaCIAL  COBFOBATION — POWEB  OF  OfUCEB  TO  EXEGUTB  NOTX — BmO- 
OBD  ATTTHORirr  NOT  GONrEBBED— IlCPLICATION — POWXE  TO  TbANSAOV 

Business.— Although  no  record  proof  appears  that  any  particular 
officer  of  the  defendant,  as  a  commercial  corporation,  was  specifieaUy 
authorized  by  its  board  of  directors  to  execute  notes  on  its  behalf, 
yet,  upon  the  question  of  implied  authority,  it  is  to  be  eonsidered 
that  the  very  nature  of  commercial  corporations  requires  that  the 
authority  to  transact  their  ordinary  business  affairs  shall  be  vested 
in  one  or  more  persons;  and  its  president  or  general  manager,  or 
whoever  may  be  given  immediate  direction  or  control  of  its  affairs, 
is  its  agent,  empowered,  unless  expressly  restricted  to  certain  speci- 
fied acts,  to  do  anything  which  naturally  and  ordinarily  has  to  be 
done  to  carry  out  its  paramount  purposes. 

Id. — Inference  fboic  General  Authobitt. — Where  authority  to  do 
some  particular  act,  which  is  included  within  the  ordinary  affairs 
of  a  commercial  corporation,  is  not  specifically  given  to  any  par- 
ticular ofiicer,  and  the  performance  of  which  is  not  specifically  in- 
hibited to  the  person  authorized  to  manage  its  affairs  generally,  the 
intention  of  the  board  of  directors  to  confer  authority  upon  the  per- 
son or  ofiicer  in  whom  is  vested  the  immediate  direction  or  control  or 
management  of  the  affairs  of  such  corporation  to  perform  such  par- 
ticular act  will  be  inferred  from  the  general  authority  so  given. 

Id. — Offigeb  Held  Out  bt  Oobporation  as  Having  General  Authobitt 
— Ostensible  Authobitt — Estoppel. — Where  an  officer  of  a  cor- 
poration is  held  out  by  the  corporation  to  be  possessed  of  power  to 
perform  all  acts  involved  in  its  ordinary  or  usual  business,  the  law 
will  not  permit  third  parties  to  suffer  from  such  acts  of  the  officer 
by  the  plea  of  the  corporation  that  the  ostensible  authority  of  such 
officer  was  not  in  fact  conferred  up6n  him. 

Id. — Action  of  Secretabt  and  Manaoeb  in  Ezecutino  Notes  Under 
Seal — Pbesumed  Knowledge  of  Directors — Sanction. — In  an  ac- 
tion upon  a  note  of  the  defendant  corporation  executed  by  its 
secretary  and  manager,  under  the  corporate  seal,  representing  the 
proceeds  of  fruit  shipped  by  the  corporation,  the  money  for  which 
was  collected  and  held  by  it,  where  such  secretary  and  manager 
testified  that  he  had  as  such  officer  executed  other  notes  for  the 
eorporation  under  its  seal,  as  acts  of  the  corporation,  and  that  his 
authority  to  do  so  was  never  questioned  by  the  board  of  directors 
or  by  its  president,  the  board  must  be  presumed  to  have  had  knowl- 
edge of  such  acts,  and  to  have  authorized  the  samOi  as  the  oourso 
•1  ths  corporate  business  may  require. 
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Id. — ^Reasonable  Construction  of  Besolution  of  Directors — Implied 
Power  of  Manager  to  Execute  Notes. — It  is  held  that  under  a 
reasonable  construction  of  a  resolntion  of  the  board  of  directors  of 
the  defendant  corporation,  its  manager  had  implied  power  to  execute 
notes  in  the  conduct  of  its  business  in  favor  of  parties  to  whom  it 
became  indebted,  where  b^  its  terms  he  was  authorized  "to  purchase 
the  necessary  supplies  and  to  hnj  and  sell  the  goods  and  products 
in  which  the  corporation  intends  to  deal/'  and  was  given  "the  im- 
mediate direction  of  said  operations/'  and  it  was  provided  "that 
the  authoiitj  of  its  president  shall  be  exercised  over  and  through 
its  manager,  so  long  as  ho  shall  properly  conduct  said  business  and 
operations." 

Id. — ^BATincATiON  of  Note  in  Suit  vr  President. — ^Where  there  is  no 
question  as  to  the  power  of  the  president  of  the  corporation  to  exe- 
cute a  note  in  its  behalf,  and  the  fact  is  undisputed  in  the  record 
that  the  president  authorized  the  manager  to  pay  the  note  in  suit, 
as  a  liability  of  the  corporation  upon  its  maturity,  he  thereby  ratified 
'  the  act  of  the  manager  in  executing  the  note. 

Id. — CoNTRAor  bt  Former  Corporation  for  Sale  of  Baisinb — ^Business 
Assumed  by  Defendant — Delivert  and  Collection — Note — ^Un- 
tenable Defense. — Although  a  contract  for  the  sale  of  raisins 
belonging  to  a  firm  of  which  plaintiff  was  a  member  was  made  by 
a  former  corporation,  whose  business  was  taken  over  by  the  defend- 
ant, aa  a  new  corporation,  as  of  a  date  when  said  contract  had  not 
been  executed  by  delivery,  and  defendant,  after  the  organization, 
delivered  the  raisins  to  the  party  who  had  contracted  therefor,  and 
collected  the  money,  which  it  wished  to  retain  in  its  business,  and 
upon  settlement  therefor  the  note  in  suit  was  given,  a  defense  to 
the  note  on  the  ground  that  defendant  had  no  relation  to  the  con- 
tract of  the  former  corporation  and  that  the  note  is  without  con- 
sideration is  untenable. 

Id. — ^Presumption  of  Consideration  of  Note — Burden  of  Proof  not 
Sustained. — The  note  in  suit  is  presumed  to  have  been  given  for  a 
sufficient  consideration,  and  defendant  has  the  burden  of  proof  to 
■how  that  it  was  given  without  consideration.  That  burden  is  not 
sustained  where  it  appears  unquestionably  that  the  note  was  given 
for  money  collected  by  defendant  which  belonged  to  plaintiff's  firm 
and  was  borrowed  by  defendant  therefrom. 

Id. — Immaterial  Question — Action  of  Defendant  as  Broker. — In 
such  case,  the  question  whether  the  defendant  in  delivering  the  raisins 
in  execution  of  the  former  contract  with  the  former  corporation,  and 
in  collecting  the  money  therefor,  acted  as  a  broker  in  the  sale  of  the 
raisins  or  not  is  immateriaL 

Id. — ^Assignment  of  Firm  Bioht  to  Plaintiff  bt  Copartner. — Where 
Jboth  members  of  the  firm  of  Stevens  &  Son,  with  which  the  settle- 
mant  was  made  by  defendant^  and  to  which  its  note  in  suit  was 
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fflreu,  testified  tbat  befofe  the  eommeiiceiiifiBt  of  the  aetioA  R.  B. 
Stevens,  the  son,  transferred  mnd  assigaed  all  hia  iaterest  ia  the 
aeeouBt  and  note  in  question  to  his  father,  K.  M.  StoTena,  who  Is 
plaintiff  in  the  aetion  and  lespondent  vpoa  ^peal,  it  is  held  thai 
such  assignment  was  valid  and  ▼ested  the  sole  ownership  of  the 
aceoont  and  note  in  plaintiff.  It  was  not  aeeessaiy  thai  the  aarifs- 
ment  ahoold  have  been  made  hj  the  firm. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fremo 
Coantj,  and  from  an  order  denying  a  new  triaL  H.  Z.  Auatin, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

M.  E.  Harris,  and  N.  C.  Coldvrell,  for  Appellant. 

M.  G.  Gallaher,  Everts  &  Ewing,  and  S.  L.  Strother,  for 
Respondent 

HABT,  J. — ^The  complaint  in  this  action  counts  upon  two 
causes  of  action,  viz. :  1.  Upon  a  promissory  note  for  the  sum 
of  $2,902.55,  payable  one  hundred  days  after  the  date  of  its 
execution,  October  5,  1908,  together  with  interest  at  the  rate 
of  eight  per  cent  per  annum,  said  note,  so  it  is  alleged,  having 
been  made  and  delivered  by  the  defendant  to  E.  M.  Stevens 
ft  Son,  a  copartnership;  2.  Upon  an  account  stated  on  the 
fifth  day  of  October,  1908,  by  and  between  said  copartnership, 
E.  M.  Stevens  ft  Son,  and  the  defendant  Selma  Fruit  Com- 
pany.  Inc.,  ''for  a  balance  due  for  moneys  received  by  said 
defendant  for  said  E.  M.  Stevens  ft  Son,  on  account  of  raisins 
sold  by  and  through  said  defendant,  less  charges  for  brokerage, 
discount  and  packing  charges,  upon  the  statement  of  which 
said  account  it  appeared  that  the  said  defendant  was  indebted 
to  the  said  E.  M.  Stevens  ft  Son  in  the  sum  of  $2,902.55." 
The  transactions  culminating  in  the  execution  and  delivery  of 
the  promissory  note  and  the  rendering  of  the  stated  account 
are  alleged  to  have  taken  place  at  the  same  time,  and  that  both 
t^e  note  and  the  stated  account  involve  the  same  indebtedness. 

It  appears  from  the  complaint  that,  antecedently  to  the  in- 
stitution of  this  action,  B.  E.  Stevens,  one  of  the  copartners, 
assigned  to  plaintiff,  E.  M.  Stevens,  all  his  right  and  interest 
in  and  to  said  promissory  note  and  the  stated  accounti  and 
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that  the  plaintiff  ia  the  owner  and  holder  of  both  said  note  and 
said  account. 

Judgment  is  asked  for  in  the  sum  of  $2,902.55  and  interest 
on  said  sum  from  the  date  of  the  execution  and  delivery  of 
said  note. 

The  answer  first  denies  generally  the  averments  of  the  com- 
plaint as  to  the  first  cause  of  action  and  then  sets  up  the  plea 
that  the  promissory  note  therein  declared  upon  was  *' executed 
and  delivered  without  any  consideration/' 

The  allegations  of  the  second  count  of  the  complaint  are 
denied,  and,  additionally,  and  by  way  of  a  special  defense, 
it  is  charged  that  the  alleged  account  and  the  promise  to  pay 
the  same  were  stated  and  made  by  T.  H.  Elliott,  the  manager 
of  the  defendant,  under  a  mistaken  belief  that  the  transactions 
as  to  which  said  account  was  stated  were  had  and  conducted 
between  said  copartnership  and  his  defendant;  whereas,  so  it 
is  alleged,  said  transactions  were  had  between  said  E.  M. 
Stevens  &  Son  and  Selma  Fruit  Company,  a  corporation,  of 
which  more  will  be  learned  in  the  course  of  this  opinion,  and 
that  defendant  was  not  concerned  or  connected  with  said  trans- 
actions. 

Judgment  passed  for  the  plaintiff  in  the  sum  evidenced  by 
the  not«  and  accrued  interest. 

This  appeal  is  by  the  defendant  from  said  judgment  and  the 
order  denying  it  a  new  trial. 

A  full  and  accurate  statement  of  the  facts  leading  to  this 
action  is  embodied  in  the  brief  of  the  respondent,  and  we  deem 
it  convenient  to  adopt  said  statement  as  a  recital  of  the  facts 
in  this  opinion : 

''The  Selma  Fruit  C!ompany  was,  during  all  the  times  men- 
tioned in  the  complaint,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  California,  and  from  January,  1908, 
until  the  first  day  of  August,  1908,  the  said  Selma  Fruit  Com- 
pany owned  and  operated  a  packing-house  in  the  town  of 
Sebna,  county  of  Fresno,  state  of  California,  and  was  engaged 
in  the  business  of  buying,  packing  and  selling  raisins,  both 
upon  its  own  account  and  for  others.  It  also  appears  that 
during  the  winter  months  of  1908,  and  after  the  Ist  of  Jan- 
uary, 1908,  E.  M.  Stevens  &  Son  delivered  certain  raisins  to 
the  warehouse  of  said  Selma  Fruit  Company  and  for  which 
weigh  tags  were  duly  issued  to  E.  M«  Stevens  &  Son.    It 
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further  appears  from  the  evidence  that  on  the  ninth  day  of 
April,  1908,  said  Selma  Fruit  Company  took  up  the  weigh 
tags  for  said  raisins  and  issued  to  said  E.  M.  Stevens  &  Son 
a  warehouse  receipt  for  the  raisins  so  delivered  to  said  com- 
pany, being  the  same  raisins  represented  by  the  weigh  tags 
theretofore  delivered  to  E.  M.  Stevens  &  Son  and  at  that  time 
taken  up  by  said  company. 

"The  said  Selma  Fruit  Company  was  instructed  by  said 
E.  M.  Stevens  &  Son  to  receive  offers  for  said  raisins  and 
submit  any  offers  received  by  said  company  for  said  raisins 
to  said  E.  M.  Stevens  &  Son.  About  July  8,  1908,  Jas.  R. 
Baker  &  Company,  of  Chicago,  offered  to  buy  from  said  Selma 
Fruit  Company  raisins,  which  offer  was  submitted  to  said 
E.  M.  Stevens  &  Son  and  by  them  approved.  On  July  17, 
1908,  said  Selma  Fruit  Company  and  one  T.  H.  Elliott  en- 
tered into  an  agreement  to  sell  to  certain  parties  certain  patent 
applications  of  said  T.  H.  Elliott,  together  with  all  of  the 
property,  real  and  personal,  packing-house,  business  and  good- 
will of  said  Selma  Fruit  Company,  the  purchaser  of  said 
property  purchasing  the  same  for  a  corporation  thereafter  to 
be  formed. 

"The  purchasers  of  said  property  constituted  a  committee 
whose  business  it  was  to  procure  said  property  and  business 
and  to  form  a  corporation  for  the  purpose  of  taking  over  all 
of  said  properties  and  business  and  to  carry  on  the  business 
of  buying  and  selling  and  dealing  in  fruits  and  raisins  and 
conducting  a  general  packing  business.  On  August  1,  1908, 
said  committee  entered  into  a  contract  with  said  Selma  Fruit 
Company  and  said  T.  H.  Elliott  in  pursuance  of  said  original 
agreement  to  purchase,  in  which  it  was  agreed  that  the  busi- 
ness referred  to  should  be  conducted  by  the  Selma  Fruit  Com- 
pany under  its  then  organization  commencing  August  1,  1908, 
for  and  on  behalf  of  said  corporation  to  be  formed  by  said 
committee.  'Said  Selma  Fruit  Company  shall  continue  to 
operate  said  business  until  said  new  corporation  shall  be  for- 
mally organized  and  shall  by  formal  resolution  take  over  the 
operating  of  said  business  for  its  own  account.  All  the  con- 
tracts made  by  Selma  Fruit  Company  for  the  delivery  of  dried 
fruit  and  raisins  hy  growers  on  and  after  August  1, 1908,  shall 
be  carried  out  by  said  Selma  Fruit  Company,  for  and  on  be- 
half of  said  new  corporation.' 


Feb.  1912.]     Stsvens  t;.  Selma  Fbuit  Co.,  Iko.  247 

''Said  Selma  Fruit  Company  conducted  the  business  in 
which  it  had  theretofore  been  engaged  from  and  after  August 
1,  1908,  for  and  on  behalf  of  the  new  corporation  to  be  or- 
ganized, and  a  new  corporation  waa  organized  in  pursuance 
of  the  agreements  of  said  committee  and  by  formal  resolution 
passed  by  the  unanimous  vote  of  the  stockholders  at  the  meet- 
ing of  stockholders  of  said  new  corporation,  the  Selma  Fruit 
Company,  Inc.,  on  September  5,  1908,  all  of  the  work  of  said 
organizing  committee  was  ratified  and  approved,  said  com- 
mittee having  made  a  full  report  to  said  stockholders'  meet- 
ing, and  all  said  properties  and  business  of  said  Selma  Fruit 
Company  together  with  all  said  patent  applications  of  said 
T.  H.  Elliott,  including  all  trademarks  and  brands  belonging 
to  said  business  had  been  formally  taken  over  by  the  board 
of  directors  of  said  Selma  Fruit  Company,  Inc.,  at  a  meeting 
thereof  held  August  17,  1908.  By  act  of  the  board  of  di- 
rectors  of  the  Selma  Fruit  Company,  Inc.,  and  by  unanimous 
vote  of  the  stockholders  of  said  Selma  Fruit  Company,  Inc., 
all  of  the  work  of  said  committee  of  organization  was  duly 
ratified  and  all  of  the  business  of  the  Selma  Fruit  Company 
was  taken  over  as  of  August  1,  1908,  from  which  time  it  was 
operated  by  the  Selma  Fruit  Company  for  and  on  behalf  of 
the  Selma  Fruit  Company,  Inc.,  being  under  the  advice  and 
control  of  said  committee,  until  the  time  of  the  formal  resolu- 
tion of  the  new  company  taking  over  the  business,  after  which 
the  business  was  operated  and  controlled  by  the  new  corpora- 
tion, Selma  Fruit  Company,  Inc.,  for  and  on  its  own  behalf. 

"The  raisins  delivered  by  said  E.  M.  Stevens  &  Son  were 
held  from  and  after  August  1,  1908,  until  about  the  middle 
of  September,  1908,  at  which  time  they  were  shipped  to  Jas. 
R.  Baker  &  Co.  with  other  raisins  with  which  they  had  been 
mingled  after  being  stemmed  and  seeded,  and  the  Selma  Fruit 
Company,  Inc.,  received  the  money  paid  for  all  said  raisins  of 
E.  M.  Stevens  &  Son,  for  which  said  Selma  Fruit  Company, 
Inc.,  by  its  secretary  and  manager,  rendered  a  stated  account 
and  executed  and  delivered  to  E.  M.  Stevens  &  Squ  a  promis- 
sory note  of  said  Selma  Fruit  Company,  Inc.,  for  the  balance 
found  due  on  said  stated  account." 

The  court  found,  among  other  things,  that  the  defendant  is 
a  corporation  engaged  in  the  business  of  selling,  packing, 
shipping  and  dealing  in  dried  fruits  and  raisins,  in  the  town 
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of  Selma,  Fresno  connty;  that  during  the  months  of  August 
and  September,  1908,  said  E.  M.  Stevens  &  Son  owned  and  had 
stored  in  the  warehouse  of  the  defendant  certain  raisins,  and 
that,  in  the  month  of  September,  1908,  the  ''defendant  sold, 
shipped  and  delivered  said  raisins  and  received  the  purchase 
price  and  all  the  proceeds  of  said  sale  of  said  raisins,  and  ap- 
propriated all  the  said  money  to  its  own  use  and  that  said  sale 
and  delivery  of  said  raisins  and  the  receipt  of  the  proceeds 
thereof  were  by  and  with  the  consent  of  said  E.  M.  Stevens 
&  Son";  that,  on  the  fifth  day  of  October,  1908,  the  defendant 
and  said  E.  M.  Stevens  &  Son  had  an  accounting  between 
themselves,  "and  account  was  duly  stated  between  defendant 
and  said  E.  M.  Stevens  &  Son,  and  it  was  found  by  said 
account  stated  that  defendant  owed  said  E.  M.  Stevens  &  Son 
the  sum  of  $2,902.55,  and  defendant  then  and  there  agreed 
to  pay  to  said  E.  M.  Stevens  &  Son  said  sum  of  $2,902.55  so 
found  due  to  said  E.  M.  Stevens  &  Son  from  defendant,  and 
said  E.  M.  Stevens  &  Son  then  and  there  agreed  with  defend- 
ant that  said  sum  of  $2,902.55  was  the  balance  due  said  E.  M. 
Stevens  &  Son  from  defendant,  and  defendant  agreed  to  pay 
said  sum  of  $2,902.55  to  said  E.  M.  Stevens  &  Son,  with  in- 
terest thereon,  at  the  rate  of  eight  per  cent  per  annum  until 
paid";  that  ''said  T.  H.  Elliott,  as  the  manager  of  defendant, 
acted  for  and  on  behalf  of  defendant  in  stating  said  account 
between  said  defendant  and  said  E.  M.  Stevens  &  Son,  and 
said  T.  H.  Elliott  and  defendant  had  full  knowledge  of  the  ac- 
count between  defendant  and  said  E.  M.  Stevens  &  Son,  and 
said  account  was  not  stated  by  mistake  of  said  T.  H.  Elliott, 
or  any  other  person,  or  of  defendant,  but  said  account  was 
stated  with  full  knowledge  of  all  the  facts  at  the  hand  and  in 
the  possession  of  defendant  and  its  said  manager  and  fully 
Ipiown  to  defendant  and  said  manager";  that  the  net  proceeds 
i^rom  the  sale  of  said  raisins  of  E.  M.  Stevens  &  Son  con- 
stituted the  consideration  of  the  promissory  note  set  out  in  the 
complaint,  and  that  "said  note  was  duly  executed  by  defend- 
ant under  its  corporate  seal." 

The  findings  above  referred  to,  based  principally  upon  the 
testimony  of  T.  H.  Elliott,  are  challenged  upon  the  ground 
that  the  evidence  does  not  sustain  them,  and  the  conclusion  of 
law  therefrom  and  the  judgment  are  attacked  upon  every  ooo- 
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eeivable  ground  npon  which  anything  like  a  plausible  assault 
eonld  well  be  predicated. 

The  crux  of  the  whole  controversy,  as  it  is  argued  and  sub- 
mitted here,  is  immured  within  the  proposition  whether  T.  H. 
Elliott,  the  manager  of  the  defendant,  was,  as  such  manager, 
dothed  with  authority  to  make  the  stated  account  and  execute 
the  note  counted  upon  in  the  complaint  for  and  on  behalf  of 
the  defendant 

After  the  creation  and  organization  of  the  new  corporation 
(the  defendant),  T.  H.  Elliott  was  duly  appointed  as  the  man- 
ager thereof.  By  resolution  or  motion  duly  entered  in  the 
minutes  of  the  meetings  of  the  board  of  directors,  the  latter 
vested  in  the  manager  the  authority  "to  employ  and  discharge 
the  necessary  labor  in  and  about  the  packing-house  of  the  cor- 
poration, to  conduct  the  packing  operations,  to  purchase  the 
necessary  supplies  and  to  buy  and  sell  the  goods  and  products 
in  which  the  corporation  intends  to  deal,  and  generally  to  con- 
duct the  affairs  of  the  corporation,  nibject  to  the  direction  of 
the  president,  and  this  hoard,** 

It  was  further  ordered  by  the  board  of  directors  that  "all 
contracts  for  the  purchase  or  sale  of  dried  fruit  or  raisins,  or 
other  products  or  merchandise  to  be  dealt  in  by  the  corpora- 
tion, or  for  packing  material  or  supplies,  be  approved  by  both 
the  president  and  the  manager."  The  following  is  also  a  part 
of  the  order  or  resolution  of  the  board,  entered  upon  its  min- 
utes, relative  to  the  powers  of  the  manager  and  president: 
"The  president  of  this  corporation  is  hereby  requested  and 
instructed  to  visit  the  packing-house,  at  some  time  during 
every  working  day,  during  the  active  operations  of  the  house, 
and  to  carefully  oversee  such  operations  in  a  general  way,  to 
require  all  contracts  of  purchase  or  sale  as  per  previous  resolu- 
tion to  be  submitted  to  him  for  his  approval,  and  generally  to 
oonsult  with  and  direct  the  manager  in  the  conduct  of  the 
business  of  the  corporation,  it  being  understood  that  the  imme- 
diate direction  of  said  operations  is  in  the  hands  of  the  man- 
ager and  orders  and  directions  regarding  same  shall  be  issued 
by  him  except  in  the  event  of  flagrant  abuse  or  neglect  of  such 
authority  by  said  manager,  and  that  the  authority  of  the  presi- 
dent shall  he  exercised  over  and  through  the  manager  so  long 
as  said  manager  shall  properly  conduct  said  business  and 
operations.'' 
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There  is  in  the  record  before  us  no  evidence  from  which  it 
appears  that  any  particular  of&cer  of  the  defendant  was 
specifically  authorized  by  the  board  of  directors  to  execute 
promissory  notes  for  and  on  its  behalf.  The  very  nature  of 
commercial  corporations,  of  which  the  defendant  is  a  type, 
requires  that  the  authority  to  transact  their  usual  or  ordinary 
business  affairs  shall  be  vested  in  some  one  or  more  persons. 
A  corporation  is  an  artificial  person,  and  where  it  is  organized 
for  commercial  purposes  its  president  or  general  manager  or 
whoever  may  be  given  immediate  direction  or  control  of  its 
affairs  is  its  agent,  empowered,  unless  expressly  restricted  to 
the  performance  of  certain  specified  acts,  to  do  anything  which 
naturally  and  ordinarily  has  to  be  done  to  carry  out  its  para- 
mount purposes;  and  where  authority  to  do  some  particular 
act,  which  is  included  within  the  ordinary  affairs  of  such  a  cor- 
poration, is  not  specifically  given  to  any  particular  officer,  and 
the  performance  of  which  is  not  specifically  inhibited  to  the 
person  authorized  to  manage  its  affairs  generally,  the  inten- 
tion of  the  board  of  directors  to  confer  upon  the  person  or 
officer  in  whom  is  vested  the  immediate  direction  or  control 
or  management  of  the  affairs  of  such  corporation  to  perform 
such  particular  act  will  be  inferred  from  the  general  authority 
so  given.  And  where,  as  was  clearly  the  case  here,  an  officer 
of  a  corporation  is  held  out  by  such  corporation  to  be  pos- 
sessed of  power  to  perform  all  acts  involved  in  its  ordinary  or 
usual  business,  the  law  will  not  permit  third  parties  to  suffer 
from  such  acts  of  such  officer  by  the  plea  of  the  corporation 
that  the  ostensible  authority  of  such  officer  was  not  in  fact  con- 
ferred upon  him.  (McKieman  v.  Lenzen,  56  Cal.  61 ;  Phillips 
V.  Campbell,  43  N.  Y.  271 ;  SeeUy  v.  San  Jose  Independent 
Mill  &  Lumber  Co.,  59  Cal.  22,  24;  Bank  of  Healdsbnrg  v. 
Bailhacke,  65  Cal.  327,  332,  [4  Pac.  106] ;  Jennings  v.  Bank  of 
California,  79  Cal.  323,  328,  [12  Am.  St.  Rep.  145,  5  L.  R.  A. 
233,  21  Pac.  852] ;  Greig  v.  Riordan,  99  Cal.  316,  323,  [33  Pac. 
913] ;  Bates  v.  Coronado  Beach  Co.,  109  Cal.  160, 162,  [41  Pac. 
855] ;  Wells,  Fargo  dk  Co.  v.  Enright,  127  Cal.  669,  672,  [49 
L.  R.  A.  647,  60  Pac.  439] ;  Siebe  v.  Eendy  Machine  Works, 
86  Cal.  390,  392,  [25  Pac.  14].) 

In  the  case  at  bar,  Elliott,  the  secretary  and  manager,  tes- 
tified that  he  had,  as  such  officer  of  the  defendant,  executed, 
under  the  seal  of  the  corporation,  and  as  the  acts  of  the  cor- 
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poration,  other  promissory  notes,  and  his  authority  to  do  so 
never  was  questioned  by  the  board  of  directors  or  president. 
Of  these  acts  by  the  manager,  the  board  of  directors  must  be 
presumed  to  have  had  knowledge.  In  Martin  v.  Webb,  110 
U.  S.  7,  [28  L.  Ed.  49,  3  Sup.  Ct.  Bep.  428],  the  United  States 
supreme  court,  speaking  through  Mr.  Justice  Harlan,  said: 
''That  which  they  ought,  by  proper  diligence,  to  have  known 
as  to  the  general  course  of  business  in  the  bank,  they  may  be 
presumed  to  have  known  in  any  contest  between  the  corpora- 
tion and  those  who  are  justified  by  the  circumstances  in  deal- 
ing with  its  officers  upon  the  basis  of  that  course  of  business." 
(See,  also,  Carpy  v.  Dowdell  et  al.,  113  Cal.  677,  [47  Pac. 
695].)  It  is  further  said  in  the  Martin  v.  Webb  case  that  the 
authority  of  a  particular  officer  of  a  corporation  to  do  a  par- 
ticular act  for  and  in  the  name  of  such  corporation,  where  the 
authority  to  do  such  act  is  not  expressly  conferred,  may  be  in- 
ferred from  the  general  manner  in  which,  for  a  period  suffi- 
ciently long  to  establish  a  settled  course  of  business,  he  has 
been  allowed,  without  interference,  to  conduct  the  affairs  of 
such  corporation.  In  other  words,  his  authority  may  be  by 
parol,  and  collected  from  circumstances. 

In  Bank  of  Healdsburg  v.  Bailhache,  65  Cal.  327,  [4  Pac. 
106],  it  is  said:  ''While  the  authority  of  all  officers  or  agents 
of  a  corporation  must  be  limited  to  such  modes  of  binding  the 
corporation  as  result  from  the  nature  of  the  duties  and  the 
powers  conferred  upon  them,  yet  when  the  corporation  itself 
holds  out  to  the  public  that  its  officers  or  agents  have  authority 
to  act  according  to  the  general  usage,  practice,  and  course  of 
its  business,  the  acts  of  such  agents  within  the  scope  of  such 
usage,  practice  and  course  of  business  will  be  binding  upon 
the  corporation  in  favor  of  third  persons  possessing  no  knowl- 
edge to  the  contrary.'* 

No  one  can  read  the  evidence  in  this  record  and  reasonably 
arrive  at  any  other  conclusion  than  that  the  defendant  held 
out  to  the  public  that  its  manager,  Elliott,  had  full  power  to 
do  all  things  embraced  within  the  ordinary  and  usual  course 
of  its  business,  including  the  very  common  practice,  when  ne- 
cessary, of  executing  promissoiy  notes. 

But  we  think  that  a  fair,  just  and  reasonable  construction 
of  the  above-noted  order  or  resolution  of  the  board  of  directors 
defining  the  powers  of  the  secretary  and  manager  must  include 
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therein  the  authority  to  execute  promissory  notes  for  the  cor- 
poration where  the  exigencies  of  its  business  require  such  trans- 
actions. Counsel  for  appellant  argue,  however,  that  the  gen- 
eral language  of  the  first  part  of  said  order  which  reads,  ''and 
generally  to  conduct  the  affairs  of  the  corporation,  subject  to 
direction  of  the  president  and  this  board,"  necessarily  implies 
a  limitation  of  the  power  of  the  manager  to  the  exercise  of  the 
specific  authority  previously  given — ^that  is  to  say,  that,  he 
having  been  clothed  with  power  to  do  certain  specified  acts 
with  relation  to  the  affairs  of  the  corporation,  the  general  lan- 
guage referred  to  means  that  he  is  to  have  general  power  only 
to  do  the  acts  specifically  designated.  But,  even  if  it  be 
granted  that  counsel  are  correct  in  their  contention  that  the 
general  power  thus  given  is  to  be  confined  in  its  exercise  to 
those  matters  as  to  which  specific  authority  is  conferred,  or 
in  other  words,  does  not  have  the  effect  of  enlarging  the  au- 
thority of  the  manager  or  extending  it  beyond  that  with  which 
he  is  specifically  vested,  still,  in  our  opinion,  the  language  of 
the  order  specifying  the  powers  of  the  manager  is  broad 
enough  to  include  the  authority  to  execute,  when  the  exigencies 
of  the  corporation's  business  require  it,  promissory  notes  foi 
the  corporation  and  thus  and  thereby  to  bind  it.  The  order 
provides,  it  will  be  noted,  that  the  manager  may  ^^buy  and  sell 
the  goods  and  products  in  which  the  corporation  intends  to 
deal,"  and  it  will  not  be  disputed  that,  in  the  absence  of  an 
express  negativing  of  such  authority,  the  power  in  the  man- 
ager to  buy  goods  in  which  the  corporation  deals  for  the  cor- 
poration implies  and  carries  with  it  the  power  to  pay  for  the 
goods  from  the  latter 's  funds,  or  includes  the  authority  to  buy 
on  credit,  and  to  do  such  a  usual  thing  as  to  give  the  note  of 
the  corporation  as  evidence  of  its  obligation  to  pay.  (Siebe 
V.  Eendy  Machine  Works,  86  Cal.  390,  [25  Pac.  14],  and  cases 
therein  cited.)  But  throughout  the  entire  order  or  resolution 
of  the  board  of  directors  purporting  to  outline  the  duties  and 
define  the  authority  of  the  manager  it  is  plainly  manifest  that 
the  intention  was  to  vest  that  ofScer  with  full  power  to  trans- 
act the  ordinary  business  of  the  corporation  and  to  that  end 
to  do  all  things  and  perform  all  acts  necessary  to  the  execution 
of  the  genersd  commercial  purposes  of  the  defendant.  It  will 
be  observed  that  the  authority  of  the  president  is  supervisory 
^nly  over  the  manager.    All  contracts  of   purchase  or  sale 
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must  be,  it  is  tnie,  submitted  by  the  manager  to  the  president 
for  the  latter 's  approval,  but  it  is  expressly  provided  that  the 
immediate  direction  of  the  operation  of  the  business  shall  be 
vested  in  the  manager.  The  latter  is  clothed  with  all  the  au- 
thority of  the  president,  ''so  long  as  said  manager  shall  prop- 
erly conduct  said  business  and  operations/'  By  this  provi- 
sion it  is  clear  that  it  was  intended  to  give  full  authority  to 
the  manager  to  perform  all  such  acts  as  were  required  to  be 
performed  in  the  ordinary  or  usual  course  of  the  corporation 's 
business.  The  president  no  doubt  possesses  authority  superior 
to  that  of  the  manager.  As  to  all  corporations,  the  board  of 
directors  possess  the  ultimate  power  over  their  affairs,  but 
it  is  true  as  to  all  corporations,  as  it  is  here,  that,  where  to  a 
particular  officer  or  person  is  committed  the  immediate  direc- 
tion of  their  affairs,  his  act,  within  the  scope  of  his  authority, 
and  arising  in  the  transaction  of  the  ordinary  and  usual  busi- 
ness of  the  corporation,  will  be  binding  upon  the  corporation, 
unless  such  act  has  been  expressly  inhibited  to  him  under  such 
circumstances  as  that  the  public  or  those  having  business  with 
the  corporation  ought  to  know  of  the  inhibition.  But  even  if 
it  be  conceded  that  the  rendering  of  the  stated  account  and 
the  making  of  the  note  for  the  corporation  involved  an  act  in 
excess  of  the  sphere  of  Elliott's  authority  as  manager,  it  is 
nevertheless  true  that  the  fact  stands  undisputed  in  the  reconi 
that  the  president,  whose  authority  to  execute  promissory 
notes  for  the  corporation  is  not  and  cannot  be  questioned,  au- 
thorized Elliott  to  pay  the  note,  as  a  liability  of  the  corpora- 
tion, upon  its  maturity,  thereby  ratifying  the  act  of  the 
manager  in  executing  the  note  and  thus  fully  recognizing  the 
propriety  of  that  act  as  one  among  those  within  the  authority 
of  the  manager  to  perform. 

But  it  is  contended  that  the  note  is  unsupported  by  a  con- 
sideration. It  was,  of  course,  incumbent  upon  the  defendant 
to  show  a  want  of  consideration,  the  presumption  being  that 
a  promissory  note  wss  given  for  a  sufficient  consideration . 
(Code  Civ.  Proc,  sec.  1963,  subd.  21;  Civ.  Code,  sees.  1614, 
1615;  Schallard  v.  Eel  River  Nav.  Co.,  70  Cal.  144,  146,  [11 
Pac.  590] ;  Yaca  Valley  etc.  R.  R.  Co.  v.  Mansfield,  84  Cal. 
560,  565,  [24  Pac.  145] ;  Underhill  v.  Santa  Barbara  Co.,  93 
CaL  300,  314,  [28  Pac.  1049] ;  Burnett  v.  Lyford,  93  Cal.  114, 
117,  [28  Pac.  855] ;  Milk  v.  Boyle  Mining  Co.,  132  Cal.  95,  97, 
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[64  Pac.  122] ;  Keating  v.  Morrissey,  6  CaL  App.  163,  [91  Pac 

677].) 

As  we  have  seen,  the  defendant  not  only  challenges  the  au- 
thority of  Elliott,  as  manager,  to  make  the  note  in  question, 
but  denies  his  right  as  such  manager  to  render  the  stated  ac- 
count upon  which  the  note  was  executed  and  delivered  to 
Stevens  &  Son,  and,  moreover,  denies  that  the  liability  upon 
the  transaction  as  to  which  the  account  was  stated  and  the 
note  given  existed  against  the  defendant.  The  claim  is,  in 
other  words,  that  the  obligation  or  debt  for  which  the  note 
was  given  was  not  the  obligation  or  debt  of  the  defendant  but 
that  of  Selma  Fruit  Company — the  old  corporation.  The  pur- 
pose of  the  proof  addressed  to  this  point  was  to  show,  of  course, 
that  the  note  was  given  without  a  consideration. 

But  we  think  that  the  evidence  very  plainly  discloses  that 
the  defendant,  by  agreement,  not  only  absorbed  the  old  cor- 
poration,  Selma  Fruit  Company,  including  all  its  property, 
but  assumed  the  fulfillment  of  all  its  uncompleted  contracts 
and  the  satisfaction  of  all  its  outstanding  obligations,  includ- 
ing the  transaction  upon  which  this  action  is  founded. 

The  facts  as  to  the  formation  of  the  new  corporation  and  the 
arrangement  with  the  old  company  have  already  been  told  in 
a  general  way,  and  are  undisputed.  The  question  upon  which 
the  parties  differ  is  as  to  the  intention  or  scope  and  effect  of 
the  understanding  and  arrangement  of  said  parties  in  the 
premises  as  evidenced  by  the  written  agreement  between  the 
committee,  appointed  from  the  subscribers  to  the  capital  stock 
of  the  proposed  new  corporation  to  prepare  for  the  formation 
of  the  latter,  and  the  old  corporation. 

This  agreement  is  not  in  obscure  or  doubtful  language,  and 
clearly  exhibits,  we  think,  the  extent  to  which  it  was  intended 
that  the  new  corporation  was  to  be  bound  in  the  matter  of  the 
burdens  and  contracts  of  the  corporation  to  whose  business  and 
properties  it  succeeded. 

After  explaining  that  Selma  Fruit  Company  and  T.  H. 
Elliott  agreed  to  **sell  to  certain  parties  four  certain  patent 
applications  of  T.  H.  Elliott,  and  lots,  packing-houses,  ma- 
chinery, etc.,  and  the  goodwill  of  Selma  Fruit  Company,'*  all 
packing  material  and  supplies  on  hand  and  all  contracts  for 
supplies  in  connection  with  said  btisiness,  and  contracts  for 
the  purchase  of  about  one  hundred  tons  of  raisins,  etc.,  and 
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that  said  company  was  instructed  to  make  arrangements  ''to 
immediately  take  over  the  business  of  the  Selma  Fruit  Com- 
pany," etc.,  said  agreement  provides  inter  alia:  ''  •  .  .  That 
the  business  of  said  Selma  FrvAt  Company,  etc.,  •  •  .  shall  be 
continued  by  said  Selma  Fruit  Company,  under  its  present 
organization,  commencing  Aug.  1st,  1908,  for  and  on  behalf  of 
said  corporation  so  to  be  formed  by  said  committee.  Said 
Selma  Fruit  Company  shall  continue  to  operate  said  business 
untU  said  new  corporation  shaU  be  formally  organized  and 
shall  by  formal  resolution  take  over  the  operating  of  said  busi- 
ness for  its  own  account,** 

It  appears  to  us  that  nothing  could  be  clearer  than  that,  by 
the  foregoing  language  of  said  agreement,  it  was  intended  and 
understood  that  the  proposed  new  corporation,  the  specific  and 
avowed  purpose  of  which  was  to  succeed  to  the  business  of  the 
old  company,  should  not  only  take  over  all  the  properties  of 
the  old  corporation  but  assume  all  its  obligations  and  con- 
tracts. The  fact  that  the  old  corporation  was  authorized  and 
empowered  to  proceed  with  the  transaction  of  the  business  in 
which  it  was  and  had  been  engaged  for  and  on  behalf  of  the 
proposed  new  corporation  and  to  so  continue  ** until  said  new 
corporation  shall  be  formally  organized  and  shall  by  formal 
resolution  take  over  the  operating  of  said  bv^ness  for  its  own 
account/'  leaves  open  no  other  construction  of  the  scope  of  the 
agreement.  And,  as  if  to  emphasize  the  intention  as  thus 
gathered,  the  agreement  proceeds:  ''All  business  contracted 
on  and  after  August  1st,  1908  (the  date  of  the  agreement), 
shall  be  subject  to  the  consideration  and  approval  of  the  par^ 
ties  of  the  second  part"  In  other  words,  all  business  for 
which  contracts  had  been  made  by  the  old  company  prior  to 
the  execution  of  the  agreement  is  not  subject  to  the  considera- 
tion and  approval  of  the  committee  (parties  of  the  second 
part),  since  such  contracts  have  already  been  considered,  ap- 
proved and  accepted  and  the  company  has  bound  itself  to 
carry  them  out;  while  that  business  for  which  contracts  may 
be  made  subsequently  to  the  making  of  the  agreement  must 
Hrst  be  approved  by  said  committee,  since  after  that  date  the 
operation  of  the  business  of  Selma  Fruit  Company  by  the 
latter  is  not  for  and  on  account  of  said  company,  but  for  and 
on  account  of  its  prt)posed  successor,  the  defendant  herein. 
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In  short,  the  transaction  from  which  this  action  arises  was 
pending  and  existed  as  and  involved  one  of  the  obligations  of 
the  old  company  at  the  time  of  the  execution  of  the  agreement 
referred  to.  The  old  company  was  in  that  transaction  acting 
as  a  broker  for  the  copartnership.  The  raisins  were  in  the 
possession  of  the  old  company  at  the  time  of  the  making  of 
said  agreement,  and  an  offer  to  purchase  the  raisins  had  been 
made  and  accepted.  Now,  even  if  it  may  be  said  that  it  is  not 
clear  from  the  language  of  the  agreement  itself  that  the  de- 
fendant intended  to  assume,  and  did  in  fact  assume,  the  rela- 
tion to  Stevens  &  Son,  as  to  the  raisins  involved  in  the  trans- 
action, which  was  sustained  to  the  copartnership  by  the 
predecessor  of  the  defendant,  we  think  that  such  relation  is 
nevertheless  clearly  and  conclusively  established  by  the  fact 
that  the  defendant,  after  it  was  formed  and  organized  and 
took  over  all  the  properties  and  the  business  of  the  old  com- 
pany, shipped  the  raisins  of  Stevens  &  Son  to  the  Chicago 
buyer  and  received  the  money  from  said  buyer  in  payment 
thereof. 

Moreover,  no  question  was  raised  by  the  defendant  of  the 
relation  it  sustained  to  the  copartnership  at  the  time  the  ao« 
count  between  it  and  Stevens  &  Son  was  stated  and  its  note 
given  as  evidence  of  the  amount  ascertained  to  be  due  on  said 
account.  The  president  knew  of  the  circumstance  of  the  ren- 
dering of  the  account  by  Elliott  in  his  capacity  as  manager, 
knew  that,  in  lieu  of  turning  over  the  money  received  for  the 
ruisins  to  Stevens  &  Son,  Elliott  made  and  delivered  to  them 
the  note  of  the  defendant  for  the  amount  so  received,  and  in- 
deed, as  seen,  subsequently  recognized  and  ratified  the  man- 
ager's action  in  the  matter  as  the  action  of  the  defendant  by 
ordering  the  note  to  be  paid. 

No  ground,  it  seems  to  us,  exists  for  doubting  that  the  find- 
ings are  amply  supported,  and  much  less  can  it  be  doubted 
that  the  judgment  is  absolutely  just.  Indeed,  the  complaint, 
so  far  as  the  cause  of  action  on  the  promissory  note  is  con- 
cerned, could  and  should  be  sustained  solely  upon  the  theory 
that  the  defendant  borrowed  from  Stevens  &  Son  the  money 
for  which  the  note  in  question  was  given,  and  without  regard 
to  the  question  whether  the  money  so  borrowed  constituted  the 
proceeds  of  a  sale  of  the  raisins  or  whether  said  raisins  were 
sold  either  by  Selma  Fruit  Company  or  by  the  defendant 
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It  cannot  be  doubted  that  Elliott,  either  as  an  individual  or 
as  the  agent  of  the  defendant,  received  the  sum  of  money 
specified  in  the  note  for  Stevens  &  Son  on  account  of  the  sale 
of  the  latter 's  raisins.  He  declared  that  the  money  was  for- 
warded  by  the  purchaser  of  the  raisins  to  the  defendant  and 
that  the  latter  received  said  money  for  Stevens  &  Son.  But, 
however  that  may  be,  there  is  one  very  important  and  vital 
fact  which  appears  to  be  unquestionably  established  by  his  tes- 
timony (and  upon  this  point  he  is  not  contradicted),  and  that 
is  that  when  Stevens  &  Son  demanded  a  settlement  and  the 
sum  of  money  due  the  copartnership  was  determined,  he 
(Elliott),  acting  in  his  capacity  as  manager  of  the  defendant, 
asked  them  to  take  the  corporation's  note  for  the  amount  for 
the  term  of  one  hundred  days,  saying  that  the  defendant 
needed  the  use  of  the  money.  Stevens  &  Son  consented  to  the 
proposition  and  accepted  the  note.  It  is  not  disputed  that  the 
corporation  needed  the  money  and  used  it  for  its  purposes. 
To  the  contrary,  the  only  evidence  in  the  record  addressed  to 
that  point  discloses  that  the  corporation  did  need  the  money 
and  used  it  in  the  course  of  its  business  operations.  Now,  con- 
ceding that  the  defendant  did  not  act  for  Stevens  &  Son  in  the 
handling  and  sale  of  their  raisins  and  that  it  did  not  receive 
the  money  from  Stevens  &  Son  from  the  purchaser  of  the 
raisins,  but  that  Selma  Fruit  Company  conducted  the  transac- 
tion, and  that  Elliott,  as  an  individual,  received  the  money 
after  the  absorption  of  the  old  company  by  the  defendant,  and 
yet  no  one  will  have  the  temerity  to  gainsay  the  very  obvious 
proposition  that,  having  borrowed  the  money  and  executed 
its  promissory  note  as  evidence  of  the  liability  or  obligation, 
the  defendant  must  be  held  for  the  extinguishment  of  such 
obligation.  In  such  case,  the  question  whether  the  defendant 
acted  as  broker  for  Stevens  &  Son  in  the  sale  of  the  raisins 
would,  manifestly,  be  immaterial. 

The  contention  that  plaintiff  is  not  owner  of  the  account  and 
note  is  without  merit  Both  plaintiff  and  his  son,  B.  E. 
Stevens,  testified  that  they  constituted  the  copartnership  of 
E.  M.  Stevens  &  Son,  and  that  B.  E.  Stevens,  prior  to  the  com- 
mencement of  this  action,  assigned  and  transferred  to  his 
father,  the  plaintiff,  all  his  interest  in  the  account  and  note  in 
question.  It  is  argued,  however,  that,  in  order  to  vest  the  sole 
ownership  of  account  and  note  in  the  plaintiff,  it  was  neces- 
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sary  that  the  assignment  should  have  been  made  by  the  copart- 
nership. We  know  of  no  rule  or  reason  against  the  right  of 
one  partner  to  assign  his  interest  in  the  copartnership  or  in  the 
property  or  contracts  of  the  copartnership  to  another  partner. 

We  have  not  attempted  to  notice  all  the  points,  of  which 
there  is  a  great  variety,  urged  by  the  appellant  against  the 
decision  of  this  controversy.  Nor  have  we  followed,  or  deemed 
it  necessary  to  follow,  the  ramifications  of  the  ingenious  argu- 
ments offered  in  support  of  those  points.  We  conceive  it  to  be 
enough  to  say  that  neither  the  points  nor  the  arguments,  the 
latter  monuments  to  the  genius  and  zeal  of  counsel,  have  ap- 
pealed to  us  as  possessing  sufficient  force  to  molest  in  the 
slightest  measure  a  judgment  that  plainly  appears  to  our 
minds  to  be  not  only  just  but  in  all  respects  legally  im- 
pregnable. 

The  judgment  and  order  are,  therefore,  affirmed* 

Chipman.  P.  J.,  and  Burnett,  J.,  concurred. 


[GiY.  No.  901.    Third  Appellate  Di8tr!et.~Febniai7  15,  1912.] 

In  the  Matter  of  the  Estate  of  SIDNEY  NEWELL,  De- 
ceased.  THE  ANGLO  &  LONDON  PARIS  NATIONAL 
BANK,  a  Corporation,  and  STOCKTON  SAVINGS 
BANK,  a  Corporation,  Respondents,  v.  SIDNEY  W. 
NEWELL,  as  Executor  of  the  Last  Will  and  Testament 
of  SIDNEY  NEWELL,  Deceased,  Appellant. 

Estates  of  Deceased  Persons — Removal  of  Ezecutob  fob  IYkaud 
UPON  Estate — False  'Claim  Allowed  fob  Private  Debt. — An  ex- 
ecutor should  be  removed  under  the  terms  of  section  1136  of  the 
Code  of  Civil  Procedure,  "when  he  has  committed  or  is  about  to 
commit  a  fraud  upon  the  estate."  The  act  of  the  executor  in  al- 
lowing a  false  claim  against  the  estate,  with  fuU  knowledge  of  how 
the  claim  had  originated,  and  that  he  had  himself  created  the  same 
as  a  claim  against  the  estate,  for  the  purpose  of  reimbursing  his 
sister  in  law  for  moneys  which  he  himself  had  borrowed  from  her, 
constituted  a  fraud  against  the  estate  for  which  hfi  was  properlj  re- 
moved. 
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Id. — Fbaudulxnt  Vbe  ow  Powxb  gw  Attorney — ^Execution  by  Gx- 
ECUTos  TO  Himself — Tbansfxr  to  Pbiyatb  Debtor — Appboval  of 
Claim. — Where  the  executor  fraudulently  used  a  power  of  attorney 
given  to  him  by  deeedent  while  he  was  lying  ill  and  near  death, 
which  contains  no  power  to  execute  a  note,  to  execute  hu  note  to 
himself,  and  then  transferred  the  same  to  his  sister  in  law,  so  as  to 
include  a  large  amount  of  interest  added  to  his  debt  to  her,  and  then 
approved  the  same  as  a  claim  against  the  estate,  the  ease  is  clearly 
one  of  fraud  upon  the  estate. 

In. — Review  upon  Appeal — Discbetion  op  Court  in  Bemoyino  Ex- 
ecutor.— The  superior  court,  as  a  court  of  probate,  has  the  super- 
vision  of  the  estates  of  deceased  persons,  and  is  vested  with  power, 
in  the  exercise  of  that  supervision,  to  remove  an  executor  when,  in 
its  discretion,  such  step  is  necessary  for  the  protection  of  the  estate; 
and  that  power  is  not  to  be  interfered  with  by  the  appellate  court, 
if  it  does  not  appear  that  its  discretion  has  been  abused;  and  where 
its  findings  and  the  evidence  supporting  the  same  appear  to  justify 
its  action,  this  court  will  not  review  the  same  upon  appeal, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A.  Plummer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Harding  &  Monroe,  for  Appellant 

liilienthal,  McKinstry  &  Raymond,  and  Arthur  L.  Levinsky, 
for  Respondents. 

BURNETT,  J. — The  appeal  is  from  an  order  and  judgment 
of  removal  of  the  executor.  Several  charges  of  misconduct 
were  specified  in  the  petition.  The  one  which  the  court  made 
the  basis  for  its  order  is  embraced  in  the  following  findings : 

'*That  prior  to  the  year  1895,  Sidney  W.  Newell  was  a  mem- 
ber of  the  firm  of  Eaton,  Newell  &  Buckley,  and  prior  to  the 
year  1895,  the  above-named  firm  borrowed  from  Miss  A.  M. 
Upstone,  who  at  said  time  was,  and  ever  since  has  been,  and 
now  is,  a  sister  in  law  of  Sidney  W.  Newell,  the  sum  of  $3,000, 
and  upon  the  dissolution  of  the  above-named  firm,  in  the  year 
1894  or  1895,  it  was  agreed  that  said  Sidney  W.  Newell  should 
pay  the  said  Miss  A.  M.  Upstone  the  aforesaid  sum  of  $3,000. 

*'That  said  Sidney  W.  Newell,  and  his  father,  Sidney 
Newell,  executed  a  note  in  favor  of  said  Miss  A.  M.  Upstone 
for  said  sum  of  $3,000,  together  with  interest  from  date  of 
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said  note,  and  said  note  remained  in  the  possession  of  Sidney 
W.  Newell,  who  at  said  time  was  attending  to  and  from  said 
time  continued  to  attend  to  and  manage  all  the  business  of 
Miss  A.  M.  Upstone,  and  he  continued  to  attend  to  all  the 
business  of  Miss  A.  M.  Upstone  since  said  time  and  up  to  the 
present. 

''That  said  note  was  never  paid,  and  the  same  became  out- 
lawed, and  the  said  Miss  A.  M.  Upstone  never  demanded  pay* 
raent  of  said  note  from  Sidney  Newell  (now  deceased),  or  from 
the  said  Sidney  W.  Newell,  and  the  said  Sidney  W.  Newell 
destroyed  said  note. 

"That  in  the  year  1886,  Sidney  Newell  (now  deceased) 
executed  and  delivered  to  Sidney  W.  Newell  a  certain  power 
of  attorney,  which  power  of  attorney  is  general  in  its  form 
and  substance.  .  •  • 

''That  said  power  of  attorney  nowhere  and  in  no  place  au- 
thorizes the  indorsement  of  a  promissory  note. 

"That  said  power  of  attorney  remained  in  one  of  the  boxes 
in  the  vault  of  Stockton  Savings  Bank,  and  it  was  never  re- 
corded. 

"That  on  the  thirty-first  day  of  August,  1909,  and  for  some 
time  prior  thereto,  Sidney  Newell,  now  deceased,  was  sick  and 
ill,  and  he  died  on  the  twenty-fifth  day  of  November,  1909. 

"That  on  the  thirty-first  day  of  August,  1909,  at  and  in  the 
city  and  county  of  San  Francisco,  Sidney  W.  Newell  made 
and  executed  his  certain  promissory  note  in  writing,  in  favor 
of  his  father,  Sidney  Newell,  for  the  sum  and  amount  of 
$7,561.  .  .  .  And  thereupon,  the  said  Sidney  W.  Newell  in- 
dorsed said  note  as  follows:  'Pay  to  the  order  of  Miss  A.  M. 
Upstone ;  Sidney  Newell  by  S.  W.  Newell,  his  attorney  in  fact, 
for  value  received.  Demand  and  notice  of  nonpayment  are 
hereby  waived  this  31st  day  of  August,  1909.  Sidney  Newell 
by  S.  W.  Newell,  his  attorney  in  fact.' 

"And  on  the  same  day  the  said  Sidney  W.  Newell  for- 
warded the  said  note  to  Miss  A.  M.  Upstone,  who  at  said  time 
was  temporarily  in  the  county  of  Butte. 

"That  at  the  time  of  the  execution  of  the  aforesaid  note, 
by  the  said  Sidney  W.  Newell,  in  favor  of  his  father,  Sidney 
Newell,  the  said  Sidney  W.  Newell  was  not  indebted  to  his 
father,  Sidney  Newell,  in  any  sum  of  money  whatsoever* 
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"That  the  said  Sidney  W.  Newell  never  informed  hi8  father 
that  he  had  executed  the  aforesaid  note  in  his  favor,  nor  did 
he  inform  his  father  that  he  had  indorsed  said  note  to  the  said 
Miss  A.  M.  Upstone,  and  he  did  not  advise  his  father,  Sidney 
Newell,  of  anything  whatsoever,  or  at  all,  regarding  the  afore- 
said note. 

'  *  That  the  said  Miss  A.  M.  Upstone  had  never  demanded  of 
the  said  Sidney  W.  Newell  the  execution  of  the  aforesaid  note, 
but  he  did  the  same  voluntarily  and  without  demand,  and  he 
arrived  at  the  amount  of  said  note  by  calculating  the  amount 
of  interest  on  said  outlawed  note  of  $3,000  from  the  time  the 
note  was  originally  given  in  the  year  1894  or  1895,  and  added 
to  the  principal  sum  of  said  note  of  $3,000  the  sum  of  $4,561 
as  interest. 

"That  thereafter,  the  said  Miss  A.  M.  Upstone  returned 
from  Butte  county  in  the  state  of  California,  and  went  to 
reside  with,  and  ever  since  has  resided  with,  the  said  Sidney 
W.  Newell,  at  his  home  in  Alameda  county. 

"That  the  said  Sidney  W.  Newell  never  at  any  time  prior 
to  the  execution  by  him  of  the  aforesaid  note  in  favor  of  his 
father,  and  his  indorsement  thereon  by  him  as  attorney  in  fact 
to  the  said  Miss  A.  M.  Upstone,  and  at  no  time  thereafter,  ever 
used  the  aforesaid  power  of  attorney  at  all,  or  exercised  any 
rights  thereunder. 

"That  on  the  thirty-first  day  of  August,  1909,  the  said  Sid- 
ney Newell  was  sick  and  ill  and  was  expected  to  die  at  any 
time,  and  the  fact  that  he  was  liable  to  die  at  any  time  was  at 
the  said  time  known  to  his  son,  Sidney  W.  Newell. 

"That  Sidney  Newell  was  not  indebted  to  Miss  A.  M.  Up- 
stone and  the  said  Sidney  W.  Newell,  by  executing  his  note 
to  his  father,  Sidney  Newell,  when  he  was  not  indebted  to  his 
father,  and  then  indorsing  said  note  in  his  capacity  as  attorney 
in  fact  for  his  father,  in  favor  of  Miss  A.  M.  Upstone,  sought 
to  charge  the  estate  of  his  father,  to  wit,  the  estate  of  Sidney 
Newell,  deceased,  with  the  payment  of  said  note,  not  for  the 
payment  of  a  debt  owed  by  Sidney  Newell,  but  for  a  debt 
owed  only  by  Sidney  W.  Newell. 

"That  on  the  twenty-ninth  day  of  November,  1910,  Miss 
A«  M.  Upstone,  using  the  aforesaid  note  as  a  basis  therefor, 
presented  a  claim  against  the  estate  of  Sidney  Newell,  de- 
ceased, for  the  sum  of  $8,218.17,  .  .  .  and  the  said  Sidney  V/. 
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Newell,  afi  the  executor  of  the  last  will  and  testament  of  Sid- 
ney Newell,  deceased,  did,  on  the  twenty-ninth  day  of  No- 
vember, 1910,  allow  the  said  claim  of  the  said  Miss  A.  M.  Up- 
stone  for  the  full  amount  of  $8,218.17,  and  the  said  claim  was 
upon  the  same  day  presented  to  the  judge  of  this  court  for 
allowance,  and  the  judge  of  this  court  disallowed  and  rejected 
the  said  claim.''  That  the  transaction  in  reference  to  the  said 
note  was  without  the  knowledge  of  the  deceased,  and  that  the 
amount  of  the  said  claim  is  greater  than  the  value  of  the  said 
estate. 

The  court  concluded  that  the  allowance  of  this  claim,  under 
the  foregoing  circumstances,  by  the  executor  was  a  fraud 
upon  the  estate  and  the  order  of  removal  followed.  There  is 
no  doubt  that  the  evidence  supports  the  said  findings,  and  the 
only  question  can  be  whether  they  warranted  the  judgment  of 
the  court  in  removing  the  executor.  Among  the  grounds  for 
such  removal  enumerated  by  the  statute  is  ''fraud,"  as  pro- 
vided in  section  1436  of  the  Code  of  Civil  Procedure,  that  '*  An 
executor  should  be  removed  when  he  has  committed,  or  is  about 
to  commit,  a  fraud  upon  the  estate."  Of  course,  the  rule  for 
our  guidance  in  reviewing  the  action  of  the  court  below  is  as 
stated  in  Estate  of  Healy,  137  Cal.  474?,  [70  Pac.  455] :  ''The 
court  by  which  an  executor  or  administrator  is  appointed  has 
a  very  large  discretion  in  determining  whether,  upon  the  facts 
presented  to  it,  the  ofiScer  shall  either  be  suspended  or  re- 
moved, and,  unless  it  shall  appear  that  such  discretion  has 
been  abused,  and  especially  where  the  evidence  is  such  that 
different  minds  might  reach  different  conclusions  thereon,  the 
action  of  the  trial  court  will  not  be  reviewed  on  appeal." 

It  is  undoubtedly  true,  also,  as  stated  in  Estate  of  Bell,  135 
Cal.  196,  [67  Pac.  123],  that  "a  probate  court  should  not  de- 
feat the  will  of  the  testator  by  removing  his  chosen  executor 
for  light  or  trivial  causes";  also,  as  declared  further  in  said 
opinion :  "But  on  the  other  hand,  to  the  probate  court  is  given, 
in  the  first  instance,  the  supervision  and  protection  of  estates 
of  deceased  persons,  with  power,  in  the  exercise  of  that  super- 
vision, to  remove  an  executor  when,  in  its  discretion,  such  step 
is  necessary  for  the  protection  of  the  estate;  and  that  power 
is  not  to  be  interfered  with  by  the  appellate  court,  unless  there 
has  been  a  clear  abuse  of  that  discretion." 
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The  findings  that  we  have  quoted  and  the  evidence  support- 
ing them  present  an  unusual  situation  involving  such  circum- 
stances of  suspicion  and  discredit  as  to  render  it  impossible  for 
us  to  say  that  the  court  below  abused  its  discretion.  The 
learned  judge  of  the  lower  court  in  his  opinion  declared: 
''That  the  act  of  the  executor  in  allowing  the  claim  herein- 
before referred  to,  possessing  at  the  same  time  full  knowledge 
of  how  the  claim  had  been  created,  and  that  he  himself  had 
created  the  claim  for  the  purpose  of  reimbursing  his  sister  in 
Law  for  moneys  which  he  himself  had  borrowed,  constituted 
a  fraud  against  the  estate  seems  to  the  court  unquestionable. 
The  fact  that  the  judge  of  this  court,  to  whom  said  claim  was 
presented  for  approval,  did  not  approve  the  same  does  not  in 
any  manner  lessen  the  character  of  the  act  of  the  executor.  It 
is  the  duty  of  an  executor  not  only  to  protect  the  estate  from 
fraudulent  claims  but  also,  if  he  has  knowledge  of  the  ques- 
tionable character  of  any  claim,  to  advise  the  court  thereof. 
An  executor  is  an  ofScer  of  the  court,  and  the  judge  whose 
duty  it  is  to  approve  claims  must  to  a  greater  or  less  extent 
depend  upon  the  executor  of  an  estate  for  information  as  to 
the  merits  of  the  claims  presented.'' 

We  have  given  attention  to  the  argument  of  appellant,  but, 
in  view  of  what  has  been  stated,  supplemented  by  the  con- 
sideration due  the  situation  of  the  trial  judge  as  to  the  manner 
and  appearance  of  the  witnesses  and  the  personal  element  in- 
volved, which  cannot  be  reproduced  by  the  record,  we  think 
further  comment  is  unnecessary,  and  that  we  would  be  entirely 
unwarranted  in  interfering  with  the  order  or  judgment 

It  is  therefore  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[CIt.  No.  90S.    First  AppeHate  Dlstrfct.— Febroary  16,  1M2.] 

MILLIE  FITZPATBICK,  AppeUant,  v.  THE  NORTH 
AMERICAN  ACCIDENT  INSURANCE  COMPANY, 
a  Corporation,  Respondent. 

Accident  Insurance — ^Limitation  in  Poliot  as  to  Time  of  BsoiNNiNe 
Action — Insufficient  Complaint — Juix^ment  on  Demub&eb — Af- 
PBAL. — In  an  action  hj  a  wife  upon  a  polie/  of  accident  insnranee 
in  favor  of  her  husband,  who  died  as  the  result  of  accidental  injuries 
sustained  hj  him,  in  which  it  appears  that  the  poltej  limited  the 
time  for  the  eommenoement  of  the  action  to  a  period  of  twelve 
months  from  the  date  of  the  accident,  and  that  the  action  was  com- 
menced nearly  thirteen  months  after  that  date,  the  ruling  of  the 
trial  court  in  rendering  judgment  for  defendant  upon  demurrer  to 
the  complaint,  on  the  ground  that  the  aetiom  was  barred,  must  be 
upheld  upon  appeal. 

Id. — General  Buub  as  to  Limitation  of  Aotions  in  Insurance  Policies. 
It  is  a  settled  rule  that  clauses  in  policies  of  insurance,  limiting  the 
time  in  which  actions  may  be  conmienced  thereon  to  a  time  shorter 
than  that  prescribed  by  the  statute  of  limitations,  are  valid  if  the 
time  limited  is  not  in  itself  unreasonable. 

Id. — ^BuLE  AS  TO  Estoppel  in  Case  of  Bad  Faith. — ^If  the  company  de- 
fendant had  been  guilty  of  bad  faitii,  or  such  conduct  as  rendered 
it  impossible  to  comply  with  the  provisions  of  the  policy,  before  the 
time  limited  for  bringing  the  suit  had  expired,  it  would  be  estopped 
from  relying  thereon. 

Id. — Absence  of  Estoppel — Exaction  of  Proofs  of  Loss — Tims  for 
Action.— -There  is  no  element  of  estoppel  of  the  accident  insurance 
company,  defendant,  available  to  the  plaintiff  by  its  merely  exacting 
a  strict  compliance  with  the  proofs  of  death,  which  were  made 
within  the  time  limited  in  the  policy  therefor,  when  there  still  re- 
mained ample  time  within  which  the  plaintiff  could  bring  his  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  Ingraham,  for  Appellant. 

J.  Rollin  Fitch,  for  Respondent. 
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EESRIGAN,  J. — This  is  an  action  upon  a  policy  of  acci* 
dent  insurance  issued  by  the  defendant  on  May  13,  1908,  in 
favor  of  Roger  Fitzpatrick,  the  husband  of  plaintiff.  On 
January  23,  1909,  the  insured  died  as  the  result  of  injuries 
received  on  the  eighteenth  day  of  January,  1909.  The  de- 
fendant refused  payment,  and  the  plaintiff  commenced  her 
suit  to  recover  on  the  policy  on  February  16,  1910,  nearly 
thirteen  months  from  the  date  of  the  receipt  of  the  injury 
resulting  in  the  death  of  the  insured. 

The  policy  (which  is  attached  to  the  complaint  and  made 
a  part  thereof)  provides  that  the  defendant  shall  be  notified 
in  writing,  within  ten  days,  of  any  injury  to  the  insured  cov- 
ered by  the  policy ;  that  proof  of  claim  must  be  made  within 
two  months  after  the  death  or  end  of  the  disability,  and  that 
suit  thereon  must  be  brought  within  twelve  months  from  the 
date  of  the  accident. 

To  the  complaint  setting  forth  the  facts  of  the  case  de- 
fendant interposed  a  general  demurrer,  which  was  sustained 
on  the  ground  that  the  cause  of  action  was  barred  by  reason  of 
the  suit  not  having  been  commenced  within  the  time  pre- 
scribed in  the  policy,  namely,  within  twelve  months  from  the 
date  of  the  accident.  This  appeal  is  prosecuted  from  the 
judgment  entered  upon  the  sustaining  of  the  demurrer. 

The  action  of  the  trial  court  must  be  upheld.  It  is  a  set- 
tled rule  that  clauses  in  policies  of  insurance,  limiting  the 
time  in  which  actions  may  be  commenced  thereon  to  a  time 
shorter  than  that  prescribed  by  the  statute  of  limitations,  are 
valid.  (4  Joyce  on  Insurance,  sec.  3181;  Tebbets  v.  Fidelity 
c£  Casualty  Co,,  155  Cal.  137,  [99  Pac.  501].)  The  provision 
in  this  policy,  limiting  the  time  within  which  suit  might  be 
brought,  is  free  from  ambiguity ;  and  it  must  be  held  that,  the 
action  having  been  commenced  nearly  thirteen  months  after 
the  occurrence  of  the  accident,  was  under  the  express  terms 
of  the  policy  too  late. 

The  authorities  supporting  this  view  are  numerous.  The 
latest  judicial  expression  on  the  subject  in  this  state  is  to  be 
found  in  the  case  of  Tebbets  v.  Fidelity  df  Casualty  Co.,  155 
Cal.  137,  [99  Pac.  501].  There  the  policy  provided  that  proof 
of  death  of  the  insured  must  be  furnished  the  company  within 
two  months  after  its  occurrence,  and  that  legal  proceedings 
for  recovery  under  the  policy  might  not  be  brought  before  the 
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expiration  of  three  months  from  the  date  of  filing  proofs  at 
the  company's  of&ce,  nor  brought  at  all  unless  begun  within 
six  months  from  the  time  of  death.  There  the  supreme  court 
held  (Mr.  Justice  Henshaw  writing  the  opinion)  that  the  de- 
murrer interposed  to  the  complaint  was  properly  sustained, 
observing:  **The  general  rule,  supported  by  the  great  weight 
of  authority,  is  that  a  condition  in  a  policy  of  insurance,  pro- 
viding that  no  recovery  shall  be  had  thereon  unless  suit  be 
brought  within  a  given  time,  is  valid,  if  the  time  limited  be 
in  itself  not  unreasonable. "  Later  on,  in  the  opinion  the  court 
further  said:  ''The  six  months'  period  was  not  itself  unreason- 
able. It  began  to  run  from  the  date  of  the  death,  and  was  not 
affected  by  the  provision  that  legal  proceedings  could  not  be 
brought  before  the  expiration  of  three  months  from  the  date 
of  filing  proofs.'*  In  addition  to  the  authorities  there  cited, 
see  Oarido  v.  American  Central  Ins.  Co.  of  St.  Louis  (Cal.), 
8  Pac.  512,  [8  West  Coast  Rep,  180] ;  Kettenring  v.  N.  W. 
Masonic  Aid  Assn.,  96  Fed.  177 ;  Provident  Fund  v.  Howell, 
110  Ala.  508,  [18  South.  311] ;  Paul  v.  Fidelity  A  Casualty 
Co.,  186  Mass.  413,  [104  Am.  St.  Rep.  594,  71  N.  E.  801] ; 
Travelers'  Ins.  Co.  v.  Cal.  Ins.  Co.,  1  N.  D.  151,  [8  L.  R.  A. 
769,  45  N.  W.  703]. 

If  the  company  had  been  guilty  of  bad  faith,  or  such  con- 
duct as  rendered  it  impossible  to  comply  with  the  provisions 
of  the  policy  before  the  time  limited  for  bringing  suit  had 
expired,  it  would  be  estopped  from  relying  thereon.  (4 
Joyce  on  Insurance,  sec.  3220.)  But  merely  exacting  a  strict 
oompliance  by  plaintiff  with  the  requirements  of  the  policy 
as  to  when  proof  of  death  should  be  made  is  no  ground  for 
charging  the  insurer  with  causing  delay  when,  aa  in  this  case, 
the  necessary  proofs  were  made  within  the  time  limited  there- 
for in  the  policy,  and  there  yet  remained  ample  time  in  which 
the  insured  could  bring  his  action.  There  is  therefore  no  ele- 
ment of  estoppel  available  to  the  appellant. 

Case  V.  Sun  Ins.  Co.,  83  Cal.  473,  [8  L.  R.  A.  48,  23  Pac. 
534],  cited  by  appellant,  is  not  in  conflict  with  this  view. 
There  the  policy  provided  that  any  action  thereunder  must 
be  brought  within  twelve  months  next  after  the  occurrence 
of  a  fire,  and  no  adjusted  claim  was  payable  until  sixty  days 
after  full  completion  by  the  assured  of  all  requirements  con- 
tained in  the  policy.    In  that  case  it  was  alleged  and  proved 
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that  a  strict  compliance  with  all  the  requirements  of  the  policy 
was  exacted  by  the  company,  and  that  the  assured  compljrinj^ 
therewith  as  rapidly  as  he  could  was  unable  to  do  so  fully 
until  nearly  fourteen  months  after  the  fire.  This  certainly 
was,  in  the  language  of  Hart  v.  Citizens'  Ins.  Co.,  86  Wis.  77, 
[39  Am.  St.  Eep.  877,  21  L.  E.  A.  743,  56  N.  W.  332],  *'a  clear 
case  of  estoppel.  The  company  by  its  own  act  had  postponed 
the  time  when  a  cause  of  action  accrued  until  after  the  limita- 
tion had  run,  and  should  be  clearly  denied  the  right  to  rely 
upon  the  limitation." 

The  plaintiff  in  the  case  at  bar  had  ample  time  after  the 
right  accrued  within  which  to  bring  the  action  on  the  policy, 
and  no  equitable  circumstance  is  pleaded  to  take  the  case  out 
of  the  operation  of  the  limitation  clause. 

The  judgment  is  affirmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 


lUlT.  No.  968.    First  Appellate  District.— February  M,  1912.] 

GERMAN  SAVINGS  AND  LOAN  SOCIETY,  Appellant,  ▼. 
JOSEPH  E.  BIEN  et  al.,  Defendants ;  DORA  PEYSER, 
Respondent. 

Judgment — Motion  to  Vacate  fob  Want  of  Sxbvice  of  Summons^- 
Affidavit  of  Merits  not  Required. — ^Where  a  motion  to  vacate  a 
judgment  by  default  is  promptly  made  upon  the  ground  that  the 
defendant  has  never  been  served  with  summons,  and  that  the  court 
did  not  obtain  jurisdiction  over  the  defendant,  no  affidavit  of  merits 
is  required;  and  an  objection  upon  appeal  from  an  order  granting 
the  motion  that  an  affidavit  of  merits  served  and  fiied  with  the  mo- 
tion was  insufficient  cannot  be  considered. 

Id. — ^Benefit  of  Code  Section  not  Invoked— Meritorious  Defense  not 
BsQUiRED — Absolute  Right  to  Vacate  Void  Judgment. — In  such 
ease  the  moving  party  is  not  invoking  the  benefit  of  section  473  of 
the  Code  of  Civil  Procedure,  but  is  asking  for  the  absolute  right 
to  have  a  judgment  in  fact  void  vacated  and  set  aside  and  is  not 
required  to  show  that  he  has  a  meritorious  defense  to  the  action  as 
a  condition  to  the  granting  of  such  right. 

iDi — COKFLICTINO    EVIDENCE    AS    TO    SERVICE    OF    SUMMONS — STATEMENT 

OF   CouBT— Implied    Contbabt    Fikdino. — ^Where   the    motion    to 
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T»eate  the  judgment  was  heard  upon  affidavits  and  oral  testl- 
monj,  which  was  in  absolute  conflict  as  to  whether  or  not  the 
moving  party  had  been  served  with  summons,  the  statement  b/ 
the  court  at  the  close  of  the  evidence  as  to  its  opinion  that  the 
defendant  had  been  served  with  summons,  which  was  not  signed 
or  filed  as  a  finding  of  fact,  eould  not  conclude  the  court  from 
subsequently  making  a  finding  contrary  thereto,  which  was  im 
pliedly  done  when  the  court  vacated  the  judgment,  which  eould 
only  be  done  upon  the  ground  stated  in  the  notice  of  motion,  that 
the  moving  party  had  never  been  served  with  process. 

Ip« — IifPUXD  Finding  Suppobtsd  bt  EvmxNcx. — The  implied  finding 
was  supported  by  the  evidence  of  the  respondent^  though  ia  di* 
rect  conflict  with  that  of  the  appellant. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  motion  to  vacate  a 
judgment.    Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Goodf ellow,  Eells  &  Qrrick,  for  Appellant. 

Henry  J.  Brodsky,  for  Respondent. 

HALL,  J. — ^Defendants  were  sued  as  indorsers  of  a  promis- 
sory note.  Upon  proof  of  personal  service  of  summons  and 
copy  of  complaint  upon  defendant,  Dora  Peyser,  her  default 
was  regularly  entered  on  the  fourteenth  day  of  July,  1910, 
and  on  the  thirtieth  day  of  July,  1910,  judgment  was  entered 
against  her  upon  said  default  for  the  sum  of  $1,975.36. 

On  the  twenty-fourth  day  of  August,  1910,  said  Dora  Peyser 
gave  notice  of  a  motion  to  vacate  said  judgment,  upon  the 
ground  that  she  had  never  been  served  with  the  summons  or 
complaint.  The  court,  after  a  hearing  upon  the  motion, 
granted  the  same,  and  plaintiff  has  appealed  to  this  court  from 
such  order. 

Appellant  claims  that  the  afiSdavit  of  merits  filed  and  served 
by  defendant  with  her  notice  of  motion  was  insufficient,  and 
that  for  this  reason  the  court  erred  in  granting  the  motion. 

Where  as  in  this  case  the  motion  to  vacate  a  judgment  is 
promptly  made  upon  the  ground  that  the  defendant  has  never 
been  served  with  summons,  and  that  the  court  therefore  did 
pot  obtain  jurisdiction  over  the  defendanti  no  affidavit  of 
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merits  is  required.  In  such  case  the  moving  party  is  not 
invoking  the  benefit  of  section  473,  Code  of  Civil  Procedure, 
but  is  asking  for  the  absolute  right  to  have  a  judgment  in  fact 
void,  vacated  and  set  aside,  and  is  not  required  to  show  that 
he  has  a  meritorious  defense  to  the  action  as  a  condition  to  the 
granting  of  such  right.  (Norton  v.  Atchison  etc.  R.  Co,,  97 
Cal.  388,  [33  Am.  St.  Bep.  198,  30  Pac.  585,  32  Pac.  452] ; 
Toy  V.  Haskell,  128  Cal.  668,  [79  Am.  St.  Rep.  70,  61  Pac.  89] ; 
Crescent  Canal  Co.  v.  Montgomery,  124  CaL  134,  [56  Pac 
797] ;  Waller  v.  Weston,  125  Cal.  201,  [57  Pac.  892].) 

This  brings  us  to  the  principal  point  urged  for  reversal, 
which  is  that  upon  the  record  it  appears  that  respondent  was 
in  fact  served  with  process. 

The  motion  was  heard  upon  afSdavits  and  oral  testimony. 
The  evidence  given  pro  and  con  upon  the  question  as  to 
whether  respondent  was  served  with  process  is  in  absolute  con- 
flict. The  bill  of  exceptions,  however,  shows  that  the  taking 
of  evidence  having  been  concluded,  "The  court  then  stated 
that  in  his  opinion  the  defendant  Peyser  was  served  as  claimed 
by  plaintiff,  but  expressed  doubt  as  to  his  power  to  impose, 
as  a  condition  to  setting  aside  the  judgment,  that  said  defend- 
ant should  waive  the  statute  of  limitations  as  a  defense. ' ' 

"Counsel  for  plaintiff  then  stated  that,  if  desired,  he  would 
submit  authorities  in  support  of  the  power  of  the  court  to  re- 
quire the  defendant  to  waive  the  statute  of  limitations  as  a 
condition  to  setting  aside  the  judgment." 

The  court  thereupon  ordered  the  matter  to  be  submitted, 
and  directed  counsel  for  plaintiff  to  serve  the  other  side  with 
a  copy  of  such  authorities. 

Subsequently,  upon  the  twenty-fourth  day  of  September, 
1910,  the  court  granted  respondent's  motion  upon  condition 
that  she  pay  plaintiff's  costs  expended. 

Subsequently,  upon  the  fourth  day  of  October,  1910,  coun- 
sel for  plaintiff  stating  in  open  court  that  plaintiff  waived 
such  costs,  the  court  made,  and  caused  to  be  entered,  an  order, 
reciting  the  making  of  the  order  of  September  24th  and  the 
refusal  of  plaintiff  to  furnish  respondent  with  such  items  of 
costs,  and  vacating  and  setting  aside  the  judgment  against  re- 
spondent. 

Unless  the  statement  made  by  the  court  at  the  conclusion  of 
the  taking  of  evidence  that  he  was  of  opinion  that  respondent 
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had  been  served  with  process,  had  the  effect  of  a  finding  of 
fact,  the  order  finally  made  by  the  court  after  the  submission 
and  consideration  of  the  motion  must  be  sustained*  For  the 
evidence  in  the  record,  as  before  stated,  presents  a  case  of 
a  direct  conflict  as  to  whether  or  not  respondent  was  ever 
served  with  process.  The  statement  made  by  the  court  as  to 
its  then  opinion  at  the  conclusion  of  the  taking  of  evidence 
cannot  be  treated  as  a  finding  of  fact  for  the  purpose  of  over- 
coming  the  finding,  necessarily  implied  from  the  making  of 
the  order  vacating  the  judgment,  that  respondent  was  never 
served  with  process. 

The  statement  of  opinion,  relied  on  as  a  finding,  was  not 
signed  or  filed  as  the  law  requires  for  findings  of  fact.  It  was 
but  the  expression  of  a  then  entertained  opinion,  which  the 
court  had  a  perfect  right  to  change  upon  further  consideration 
of  the  matter  before  it.  The  court  was  not  concluded  by  such 
statement  from  subsequently  making  a  finding  contrary 
thereto.  (Fisk  v.  Casey,  119  Cal.  643,  [51  Pac.  1077].)  When 
the  court  finally  made  its  order  vacating  the  judgment  it  im- 
pliedly found  that  respondent  had  never  been  served  with 
process.  Such  was  the  only  ground  of  the  motion,  and  the 
motion  could  not  have  been  granted  upon  any  other  ground 
than  such  as  was  indicated  in  the  notice  of  the  motion.  {Mao- 
Donald  V.  California  Timber  Co.,  151  Cal.  159,  [90  Pac.  648].) 
Such  implied  finding  finds  ample  support  in  the  evidence 
given  by  respondent,  though  such  evidence  was  strongly  con- 
troverted by  evidence  given  on  behalf  of  appellant. 

We  think  upon  the  record  before  us  the  order  appealed  from 
must  be  affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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THE    PEOPLE,    Respondent,    v.    STEVEN    PERRABA, 

Appellant. 

Criminal  Law  —  Grand  Labciny  —  Prior  Oontiotion  —  Alibi  —  Bvi- 
DBNCB  ow  Idbntitt — Cboss-bxamination — ^Bbdibbct — Pbiob  Iden- 
tity BY  Photograph. — Where,  upon  a  prosecution  for  grand 
larceny,  the  defendant  had  pleaded  guilt/  to  an  alleged  prior  con- 
viction, and  relied  upon  an  alibi,  and  sought  upon  cross-examina- 
tion of  the  prosecuting  witness  to  weaken  and  break  his  testimony 
as  to  the  identity  of  the  defendant,  who  had  immediately  disap- 
peared after  the  lareeny,  and  was  arrested  for  the  crime  one  year 
thereafter  in  Portland,  Oregon,  the  court  properly  allowed  the 
witness  to  testify  on  redirect  examination  that  the  next  day  after 
the  discovery  of  his  loss  he  complained  to  the  police  department, 
where  he  was  shown  photographs  of  former  criminals,  one  of  which 
he  immediately  recognized  as  that  of  the  defendant. 

Id. — Oboukd  op  Admissibility  of  Identification  by  Photograph — 
Credibility  of  Evidence — Ck)RROBORATiNG  Proof. — The  proof  as 
to  the  identification  of  the  defendant's  photograph  was  admissible 
not  to  show  the  identity  of  the  accused  as  the  guilty  party,  for 
which  purpose  it  would  be  incompetent,  but  rather  to  establish  the 
truth  and  credibility  of  his  evidence  that,  after  the  defendant's 
arrest,  he  could  and  did  identify  him  as  the  guilty  party.  The 
evidence  of  the  officer,  who  made  the  arrest,  was  also  admissible  to 
corroborate  the  defendant's  evidence  as  to  the  identification  of  his 
{>hotograph  made  in  such  officer's  presence  in  the  police  depart- 
ment. 

Id. — Bemabk  OF  Court  in  Admitting  Evidence  as  to  Photograph- 
Absence  OF  Objection — Possibility  of  Injury  Waived. — Where 
the  court  remarked  upon  admitting  the  testimony  of  the  prose- 
euting  witness  as  to  the  photograph  of  defendant  found  in  the 
office  of  the  police  department  that  perhaps  the  picture  was  found 
at  a  place  where  it  had  no  right  to  be,  no  objection  having  been 
taken  to  such  remark  at  the  time,  the  possibility  of  injury  to  the 
defendant   therefrom  cannot  be  considered. 

Id. — Beferengs  in  Testimony  of  Officer  as  to  Prior  Trouble  of 
Defendant— Defendant  not  Prejudiced. — A  reference  in  the  tes- 
timony of  the  arresting  officer,  who  corroborated  the  evidence  of 
the  defendant  as  to  the  identification  of  defendant's  photograph, 
to  the  fact  that  the  defendant  had  been  in  trouble  before,  could 
not  prejudice  the  defendant,  he  having  by  his  plea  of  guilty  to  a 
prior  conviction,  injected  that  matter  into  the  case,  so  that  there 
was  no  violation  of  section  1025  of  the  Penal  Code  by  the  prose> 
cotioa. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  .Wm. 
S.  WellB,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Clarence  Wilson,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  J.  H.  Riordan,  Deputy 
Attorney  General,  for  Respondent. 

KERRIGAN,  J. — ^The  defendant  was  charged  with  the 
crime  of  grand  larceny ;  he  was  tried,  convicted  and  sentenced. 
This  appeal  is  prosecuted  by  him  from  the  judgment  and  from 
an  order  denying  his  motion  for  a  new  trial. 

The  defendant  and  the  prosecuting  witness,  J.  Yalmini,  met 
for  the  first  time  on  the  morning  of  August  15,  1910,  in  a 
saloon  in  Oakland.  After  taking  several  drinks  together,  in 
company  with  others,  these  two  men  left  the  saloon  and  went 
to  a  restaurant.  While  there  defendant  made  conditional 
arrangements  to  obtain  a  room  in  the  house  where  Yalmini 
lived,  and  in  the  course  of  conversation  with  Yalmini,  learned 
from  him  that  he  had  $2,100  on  deposit  in  a  bank,  and  was 
looking  for  a  location  suitable  for  conducting  a  saloon  busi- 
ness. Leaving  the  restaurant  an  automobile  was  hired,  and 
they  rode  to  Yalmini 's  lodgings.  There  the  defendant  se- 
cured a  room,  and  having  done  so  suggested  to  Yalmini  that 
they  go  down  town  and  draw  the  money  out  of  the  bank, 
which  was  done.  After  getting  the  money  in  currency  Yal- 
mini, in  company  with  the  defendant,  went  back  to  his  room, 
and  withdrew  the  money  from  his  pocket,  intending  to  put  it 
in  his  trunk.  At  this  moment  the  defendant  took  the  money 
out  of  Yalmini 's  hand,  saying  he  would  wrap  it  up  in  a  hand- 
kerchief; Yalmini  turned  to  open  the  trunk,  and  when  he 
faced  back  again,  the  defendant  handed  him  a  package 
wrapped  up  in  a  handkerchief,  which  Yalmini  took  and  placed 
in  his  trunk,  locking  it.  The  defendant  then  proposed  thai 
they  go  to  San  Francisco,  but  at  the  suggestion  of  Yalmini 
they  spent  the  rest  of  the  day  in  company  with  the  landlady 
and  her  daughter  automobile  riding,  returning  between  6 
and  7  o'clock  in  the  evening.    Defendant  renewed  his  invita- 
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tion  to  Valmini  to  go  to  San  Francisco,  and  they  started  to- 
gether for  that  city,  but  at  a  point  en  route  the  defendant 
informed  his  companion  that  it  was  unnecessary  for  him  to 
go  any  farther,  and  suggested  that  they  meet  the  following 
morning.  Returning  home  Valmini  discovered  the  loss  of  his 
$2,100.  The  matter  was  immediately  reported  to  the  police 
department,  and  in  July  of  the  following  year  the  defendant 
was  apprehended  in  Portland,  Oregon,  charged  with  the  lar- 
ceny of  this  money. 

The  defendant  at  the  trial  admitted  a  prior  conviction,  but 
pleaded  not  guilty  to  the  present  charge  of  grand  larceny,  and 
in  support  of  his  defense  attempted  to  prove  an  alibi. 

Valmini,  the  landlady  and  her  daughter  testified  that  the 
defendant  was  the  man  who  was  with  Valmini  at  the  times 
respectively  referred  to  on  August  15,  1910,  when  his  money 
was  stolen.  On  the  other  hand,  a  saloon-keeper,  a  bar-tender 
and  a  cook,  all  engaged  in  the  same  place  of  business  in  Port- 
land, testified  that  during  all  the  month  of  August,  1910,  the 
defendant  was  in  that  place  (Portland)  and  that  they  saw 
him  daily. 

Upon  the  redirect  examination  of  the  prosecuting  witness 
the  following  took  place: 

"Q.  Mr.  Valmini,  about  the  time  you  lost  your  money 
.  •  .  did  you  talk  with  Mr.  Kyle  [a  detective]  about  this 
caset  •  .  .  A.  I  think  I  talked  to  Kyle  the  next  day.  Kyle 
took  me  over  to  the  city.  •  •  • 

*'Q.    Did  he  show  you  anything  at  that  timet    A.    He 
took  me  over  to  the  city  and  diowed  me  all  the  pictures.  .  •  . 
Q.    Where  t 

Mr.  Wilson  [defendant's  counsel] :  I  object  to  that,  about 
taking  the  pictures,  unless  the  defendant  was  present. 

**The  Court:  He  may  answer. 

''Mr.  Bogers:  Q.  Where  were  those  pictures t  A.  Over 
in  the  police  court  over  there,  in  the  police  department  over 
in  the  city.    I  don't  remember  where  the  place  was. 

"Mr.  Wilson:  I  want  to  enter  another  objection.  The  tes- 
timony is  incompetent,  irrelevant  and  immaterial,  as  basis 
for  reversal,  and  I  will  make  a  motion  now,  in  view  of  that  tes- 
timony brought  out,  that  this  jury  be  dismissed  and  a  new 
panel  impaneled* 

18  Gal.  App.— IS 
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''The  Court:  If  he  saw  the  picture  of  the  defendant  any- 
where, he  may  testify  that  he  saw  it  and  recognized  it.  If  it 
is  prejudicial,  it  comes  from  the  fact  that  it  is  in  a  place  it 
has  no  business  to  be,  maybe;  but  couldn't  he  say  in  answer 
to  your  objection,  that  he  didn't  recognize  this  man,  but  that 
he  saw  and  recognized  a  picture  of  him,  if  that  is  the  object 
of  itt  .  .  . 

*'Mr.  Rogers:  Now,  amongst  those  pictures  did  you  see  any 
picture  that  you  recognized  t  A.  I  recognized  the  picture 
of  Steven  Ferrara." 

Defendant  contends  that  the  admission  of  the  testimony 
with  reference  to  the  pictures  was  injurious,  as  well  as  was  the 
observation  of  the  court  that  perhaps  the  picture  was  found  at 
a  place  where  it  had  no  right  to  be. 

As  to  the  claimed  misconduct  of  the  court,  no  objection 
having  been  taken  to  the  remark  at  the  time,  the  possibility 
of  injury  to  the  defendant  cannot  now  be  considered. 
{People  V.  Walker,  15  Cal.  App.  400,  [114  Pac.  1009] ;  People 
V.  Mayes,  113  Cal.  618,  [45  Pac.  860] ;  People  v.  Davenport, 
17  Cal.  App.  557,  [120  Pac.  451] ;  People  v.  Ruef,  14  Cal. 
App.  576,  [114Pac.  48,  54].) 

As  to  the  evidence  just  quoted,  it  is  virtually  conceded  that 
the  answer  of  the  witness  that  the  pictures  were  shown  him  at 
the  police  department  was  unexpected ;  and  as  no  motion  was 
made  to  strike  it  out,  defendant  cannot  now  at  this  time  be 
heard  to  complain  unless  the  testimony  of  the  witness  as  to 
the  identification  of  the  defendant's  photograph  was  inad- 
missible.    (Ency.  of  Evidence,  p.  178.) 

It  is  important  in  this  connection  to  remember  that  the  testi- 
mony questioned  was  elicited  upon  redirect  examination  after 
counsel  for  the  defendant  had  sought  to  break  down  or  weaken 
the  testimony  of  the  witness  as  to  the  identity  of  the  de- 
fendant. By  the  cross-examination  of  counsel  for  the  defend- 
ant he  sought  to  show  that  at  all  times  prior  to  the  trial  the 
witness  was  doubtful  as  to  the  matter,  and  that  it  was  not 
until  he  had  visited  the  defendant  five  times  that  he  was  able 
to  identify  him,  and  that  at  this  time  the  recognition  was  the 
result  of  remarks,  intimations  and  suggestions  of  members  of 
the  police  department.  The  purpose  of  the  introduction  of 
Valmini's  prior  identification  of  defendant's  photograph  was 
not  to  prove  the  identity  of  the  accused  as  the  guilty  party — 
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for  whieh  purpose  it  is  conceded  it  would  be  incompetent 
{People  V.  Johnson,  91  Cal.  265,  [27  Pac.  663] ;  People  v.  Mc- 
Namara,  94  Cal.  509,  [29  Pac.  953] ;  State  v.  Houghton,  43 
Or.  125,  [71  Pac.  982] ) ;  but  rather  to  establish  the  truth  and 
credibility  of  his  statement  that  after  the  defendant's  arrest 
he  could  and  did  identify  him  as  the  guilty  party.  For  this 
purpose  the  testimony  was  admissible. 

In  Commonwealth  v.  Jenkins,  10  Gray  (Mass.))  485,  it  is 
said  that:  ''Where  a  witness  is  sought  to  be  impeached  by 
cross-examination  or  independent  evidence,  tending  to  show 
that  at  the  time  of  giving  his  evidence  he  is  under  a  strong 
bias,  or  in  such  a  situation  as  to  put  him  under  a  sort  of  moral 
duress  to  testify  in  a  particular  way,  it  is  competent  to  rebut 
this  ground  of  impeachment,  and  to  support  the  credit  of  the 
witness,  by  showing  that  when  he  was  under  no  such  bias,  or 
when  he  was  free  from  any  influence  or  pressure,  he  made 
statements  similar  to  those  he  made  at  the  trial.'' 

In  the  case  of  Yarbrough  v.  Siaie,  105  Ala.  43,  [16  South. 
758],  a  witness  on  behalf  of  the  state  testified  that  she  had 
heard  the  defendant  conspiring  with  others  to  commit  the 
erime  with  which  he  was  charged.  On  cross-examination  evi- 
dence was  elicited  from  her,  showing  that  a  short  time  before 
she  gave  this  information  to  the  person  assaulted  she  herself 
had  been  arrested  on  a  criminal  charge  preferred  by  the  de- 
fendant. To  rebut  the  unfavorable  inference  thus  arising 
from  such  evidence,  it  was  held  admissible  to  show  that  the 
Witness  had  given  the  same  information  to  the  person  as- 
saulted and  to  others,  before  her  arrest  on  the  charge  pre- 
ferred by  defendant.  The  court  further  said:  "The  distinc- 
tion must  be  kept  in  mind  between  such  evidence  and  its 
purpose,  and  when  a  witness  attempts  to  corroborate  his  own 
evidence,  by  proof  of  having  made  similar  statements  to  others, 
the  latter  is  inadmissible.  It  is  mere  hearsay,  and  not  compe- 
tent as  tending  to  prove  a  fact;  but  when  it  is  sought  to  dis- 
credit the  witness,  by  attributing  his  or  her  testimony  to  some 
act  on  the  part  of  the  person  testified  against  calculated  to 
excite  unfriendly  feelings  in  the  witness,  in  rebuttal  from  the 
inference  to  be  drawn  from  such  act  it  may  be  shown  that 
the  witness  made  the  same  statement  prior  to  the  time  when 
the  proven  act  occurred.  This  evidence  could  not  be  consid- 
ered aa  original  or  corroborating  evidence  of  the  truth  of  the 


276  Reiosi;.  Mabdis.  [18  Cal.  Apj). 

fact  testified  to,  but  purely  in  rebuttal  of  the  inference,  that 
the  testimony  was  manufactured  or  the  result  of  the  un- 
friendly act."  (See,  also,  Hewitt  v.  Corey,  150  Mass.  445, 
[23  N.  E.  223] ;  People  v.  Doyell,  48  Gal.  85,  91;  Barkly  v. 
Copeland,  74  Cal.  1,  [5  Am.  St.  Rep.  413,  15  Pac.  307] ;  Cal. 
Electric  Light  Co.  v.  California  Safe  Deposit  etc.  Co.,  145 
Cal.  124,  [78  Pac.  372].) 

The  text-books  also  support  this  view.  (See  Wharton's 
Criminal  Evidence,  9th  ed.,  sec.  492;  Wigmore  on  Evidence, 
sees.  1129,  1130.) 

Detective  Kyle  corroborated  the  testimony  that  Valmini, 
two  or  three  days  after  the  larceny,  recognized  the  photograph 
of  the  defendant.  This  testimony,  as  we  have  just  seen,  was 
competent.  During  the  examination  of  this  witness  some- 
thing was  said  about  the  defendant  having  been  in  trouble 
before.  This  matter,  however,  was  interjected  into  the  case 
by  defendant's  counsel,  and  therefore,  of  course,  did  not  con- 
stitute a  violation  of  the  provisions  of  section  1025  of  the  Penal 
Code  by  the  prosecution. 

The  judgment  and  order  are  affirmed. 

Hall,  J.y  and  Lennon,  P.  J.,  concurred. 


[Civ.  No.  910.    First  Appellate  IHitrlet.— Fabmary  tl,  1912.] 

ANITA  B.  BEIOS  and  JAS.  P.  SWEENEY,  Appellants,  v. 
J.  D.  MARDIS  and  ENTERPRISE  BREWING  COM- 
PANY, a  Corporation,  Respondents. 

OUAEANTT    or    BbNT    ReSSBVXD    in    LBASI — ASSIONMINT    ST    LSSSO^^ 

Action  bt  Assignei. — An  assignee  of  a  lease  from  the  lessor  and 
of  a  written  eontraet  of  guarant/  to  seeure  the  payment  of  the 
rent  reserved^  which  was  executed  contemporaneously  with  the  lease 
and  was  made  part  thereof,  which  guaranty  was  neither  expressly 
nor  impliedly  limited  to  the  lessor  personally,  may  sue  both  the 
lessee  and  the  guarantor  in  his  own  name  as  assignee  te  collect  the 
rent  and  te  enforce  the  same  against  the  guarantor* 
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Id. — MoDuicATiON  Of  Common-law  Buli  Forbidding  Suit  bt  As- 
8IGNES  or  Choss  in  Action. — The  common-law  rule  that  a  chose 
in  action  cannot  be  transferred  hj  assignment,  so  as  to  enable  the 
assignee  to  sne  thereon  in  his  own  name,  has  been  materiallj  modi- 
fled,  if  not  entirel/  superseded,  b/  the  eode  provisions  of  this  state, 
which  authorise  a  non-negotiable  chose  in  aetion  to  be  transferred 
with  all  the  rights  of  the  assignor,  subject  to  equities  and  defenses 
against  the  assigtoor,  ai^d  require  every  action  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest. 

Id. — EiTBCT  OF  Gods  Pbovisions — AonoM  bt  Assiqnbb  or  Gontkaot 
or  Ouabantt. — The  immediate  effect  of  the  code  provisions  of  this 
state  is  to  permit  the  assignee  of  a  contract  of  guaranty  of  rent, 
which  is  but  a  chose  in  action,  to  sue  thereon  in  his  own  name,  and 
where  there  is  no  personal  limitation  of  the  guaranty,  it  may,  like 
any  other  promise  made  to  the  lessor,  be  assigned  and  sued  upon 
by  the  assignee. 

Id. — Assignmbnt  or  Leasb  With  Consbmt  or  Ouabantob — ^Pebsonal 
Limitation  Immaterial. — ^Where  it  appears  that  the  assignment 
of  the  lease  and  of  the  contract  of  guaranty  was  made  with  the 
consent  of  the  guarantor,  the  contention  that  the  assignment  of  the 
lease  was  personal  to  the  lessor  must  fail  in  the  presence  of  that 
fact 

Id. — Guabantt  Pabt  or  Lxabb  Assionbd  ab  Sinolb  Contbaot — ^Aa- 

8IGNMENT  OF  LBASB  CaBBTINO  GuABANTT — BeMBDIBS  Or  ASBIONOB. 

Where  it  further  appears  that  the  guaranty  was  so  executed  as  to 
become  part  of  the  lease  itself,  the  lease  and  guaranty  must  be 
construed  to  be  a  single  contract,  upon  which  the  liability  of  the 
guarantor,  to  the  extent  of  his  obligation,  was  commensurate  with 
that  of  the  lessee;  and  the  assignment  of  the  lease  by  the  lessor 
carried  with  it  the  same  remedies  for  the  recovery  of  rent  and  for 
nonperformance  of  the  lease  as  the  assignor  might  have  had  in  the 
first  instance. 

Id. — ^Pleading — Complaint  bt  Assignee  or  Lease  and  Guabantt-^ 
Averment  or  Assignment — ^Pbebumption  or  Wbiting — ^Bulingb 
uroN  Dbmxtbbeb. — Conceding  tiiat  a  general  order  sustaining  a  de- 
murrer will  be  upheld,  if  tenable  on  any  ground  assigned,  and 
that  leave  to  amend  may  be  granted  or  withheld  in  the  discretion 
of  the  court,  yet  where  it  appears  that  a  special  demurrer  to  the 
eomplaint  by  the  assignee  of  the  lease  and  guaranty  Ib  untenable,  a 
general  demurrer  thereto  cannot  be  sustained  if  the  complaint 
states  a  cause  of  aetion,  even  though  some  of  the  facts  relied  on 
to  support  it  are  defectively  pleaded.  When,  therefore,  such  com- 
plaint is  otherwise  sui&eient,  and  states  the  assignment  of  the  lease 
and  guaranty  as  a  fact,  it  will  be  presumed  in  support  of  its  suffi- 
ciency that  the  assignment  was  in  writing 
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APPEAL  from  a  judginent  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Qeo.  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooarL 

Jas.  P.  Sweeney,  and  Jos.  P.  Lucey,  for  Appellanta. 

L.  S.  Melsted,  for  Enterprise  Brewing  Company,  Respond- 
ent. 

LBNNON,  P.  J, — ^In  this  action  plaintiflEs  sought  to  recover 
the  sum  of  $3,000,  alleged  to  be  due  and  unpaid  as  rental  from 
the  defendant,  J.  D.  Mardis,  for  the  use  and  occupation  of 
certain  premises  in  the  city  and  county  of  San  Francisco, 
pursuant  to  the  terms  of  a  written  lease  entered  into  between 
plaintiffs'  assignor  and  the  defendant  Mardis.  The  Enter- 
prise Brewing  Company,  a  corporation,  was  joined  as  a  party 
defendant,  and  judgment  prayed  for  against  it  in  the  sum  of 
$1,500,  because  of  its  alleged  liability  under  a  written  guar- 
anty for  the  payment  of  the  rent  reserved  in  the  lease. 

In  substance  it  appears  from  the  plaintiffs'  complaint  that 
the  defendant  Mardis,  after  entering  upon  the  use  and  occu- 
pation of  the  leased  premises,  failed  to  pay  the  stipulated 
rent  for  several  months  preceding  the  commencement  of  the 
action.  The  guaranty  was  executed  contemporaneously  with 
the  lease  and  was  made  a  part  thereof.  The  execution  of  the 
lease  was  the  expressed  consideration  for  the  guaranty.  By  its 
obligation  the  guarantor  promised  and  agreed  that  the  lessee 
would  pay  all  the  rent  due  or  to  become  due  under  the  lease, 
and  perform  every  other  condition  thereof,  and  if  the  lessee 
defaulted  in  any  of  the  conditions  of  the  lease,  the  guarantor 
would  hold  the  lessor  harmless  to  the  extent  of  $1,500.  Prior 
to  the  default  of  Mardis,  the  lessor,  for  a  valuable  considera- 
tion, and  with  the  consent  of  the  guarantor,  assigned  the  lease 
and  guaranty  to  plaintiffs. 

A  general  and  special  demurrer  to  the  complaint  interposed 
on  behalf  of  the  corporation  defendant  was  sustained  by  the 
court  below  without  leave  to  amend.  Judgment  was  there- 
upon rendered  and  entered  for  said  defendant,  from  which 
the  plaintiffs  appeal. 
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It  seems  to  be  conceded  that  the  demurrer  was  sustained 
and  the  privilege  of  amending  denied  to  the  plaintiffs  solely 
npon  the  ground  that  the  guaranty  sued  upon  was  not  assign- 
able, and  could  not  aa  a  matter  of  law  be  made  the  basis  of  a 
cause  of  action  against  the  guarantor.  At  any  rate,  the  ques- 
tion of  the  assignability  of  the  guaranty  is  the  only  point 
raised  in  the  briefs  in  support  of  the  demurrer ;  and  inasmuch 
as  the  complaint  in  all  of  its  essential  features  appears  on 
its  face  to  be  fairly  free  from  the  fault  of  ambiguity  and  un- 
certainty, the  special  grounds  of  demurrer,  in  so  far  as  they 
relate  to  the  certainty  and  clearness  of  the  allegations  of  the 
complaint,  need  not  be  considered. 

In  support  of  the  lower  court's  ruling  sustaining  the  de- 
murrer, it  is  contended  that  a  contract  of  guaranty  cannot 
be  enforced  except  by  the  party  to  whom  it  was  given;  that 
the  guaranty  in  the  present  case  was  addressed  to  the  lessor 
named  in  the  lease  without  a  provision  permitting  its  assign- 
ment, and  therefore  was  personal  to  him,  and  could  not  be  as- 
signed so  as  to  give  the  assignees  a  right  of  action  thereon. 

This  contention  is  based  upon  the  common-law  rule  which 
prohibited  an  assignee  from  suing  in  his  own  name  upon  a 
chose  in  action,  or  any  promise  or  other  liability  other  than 
negotiable  paper,  originally  running  to  his  assignors.  (2 
Blackstone,  467,  468 ;  2  Chitty  on  Contracts,  p.  1357 ;  Daniel 
on  Negotiable  Instruments,  sec.  1.) 

The  common-law  rule  that  a  chose  in  action  was  not  nego- 
tiable in  the  sense  that  it  was  transferable  so  as  to  enable 
the  assignee  to  maintain  an  action  thereon  has  been  materially 
modified,  if  not  entirely  superseded,  by  statute  in  this  state. 
Save,  therefore,  as  a  matter  of  history,  the  numerous  cases 
cit^d  by  respondents  from  other  jurisdictions,  where,  in  the 
absence  of  statutory  regulation,  the  rule  of  the  common  law 
prevails,  have  little,  if  any,  bearing  upon  the  question  pre- 
sented here;  and  in  so  far  as  they  are  in  conflict  with  the 
statutory  rule  in  force  in  this  state,  must  be  disregarded. 

The  right  to  recover  money  by  a  judicial  proceeding  is  de- 
fined to  be  a  thing  in  action,  which,  if  it  arises  out  of  an  obli- 
gation, may  be  transferred  by  the  owner  without  prejudice  to 
any  setoffs  or  other  defense  existing  at  the  time  of  or  before 
notice  of  assignment;  and  a  written  contract  for  the  payment 
of  money,  even  though  it  be  non-negotiable  in  form,  may  be 
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transferred  with  all  the  rights  of  the  assignor  in  like  manner 
with  negotiable  instnunents,  subject,  however,  to  all  the  equi- 
ties and  defenses  existing  in  favor  of  the  maker  of  the  contract 
at  the  time  of  the  transfer.  (Civ.  Code,  sees.  953,  954,  1458, 
1459;  Code  Civ.  Proc.,  sec.  368.) 

In  this  state  '^  Every  action  must  be  prosecuted  in  the  name 
of  the  real  party  in  interest"  (Code  Civ.  Proc.,  sec.  367) ;  and 
whatever  the  common-law  rule,  or  the  reason  for  its  origin, 
may  have  been,  it  is  certain  that  the  immediate  effect  of  the 
several  code  sections  just  cited  is  to  permit  the  assignee  of  a 
contract  of  guaranty — which  is  but  a  chose  in  action — ^to  sue 
thereon  in  his  own  name.  (La  Riie  v.  Oroezinger,  84  Cal. 
281,  [18  Am.  St.  Rep.  179,  24  Pac.  42] ;  Rued  v.  Cooper y  109 
Cal.  682,  [34  Pac.  98] ;  Simmons  v.  Zimmerman,  144  Cal.  256, 
[1  Ann.  Cas.  850,  79  Pac.  451] ;  Weir  v.  Anthony,  35  Neb. 
896,  [53  N.  W.  206] ;  SmaU  v.  Sloan,  1  Bosw.  (N.  T.)  352; 
Wood  V.  Parm^er,  200  Mass.  209,  [86  N.  E.  297] ;  First  Nat. 
Bank  v.  Carpenter,  41  Iowa,  518;  see  Cunningham  v.  Norton 
(Cal.),  40  Pac.  491.) 

If  the  contract  of  guaranty  in  the  case  at  bar  had  been 
specifically  limited  to  the  lessor  named  in  the  lease,  there 
would  have  been  much  force  in  the  contention  that  the  obliga- 
tion of  the  guarantor  was  purely  personal,  and  that  its  assign- 
ment, before  default  of  the  lessee,  operated  as  a  discharge  of 
the  obligation.  Here,  however,  there  was  no  limitation  of  the 
guaranty,  either  expressly  or  impliedly,  to  the  lessor  person- 
ally, and  like  any  other  promise  made  to  him,  it  could  be  as- 
signed and  sued  on  by  the  assignee.  (20  Cyc.  1431,  1483; 
Staiman  v.  Northrup,  109  N.  Y.  473,  [17  N.  E.  379].) 

Moreover,  respondent's  contention  in  this  particular  must 
fail  in  the  presence  of  the  fact,  alleged  in  the  complaint,  that 
the  assignment  of  the  lease  and  guaranty  was  made  with  the 
consent  of  the  guarantor  (Civ.  Code,  sec.  2819 ;  Pac,  Press  Puh. 
Co.  V.  Loofhourow,  129  Cal.  25,  [61  Pac.  944]).  Aside  from 
these  considerations,  the  language  of  the  guaranty,  which  is  set 
out  in  full  in  the  complaint,  indicates  that  it  was  executed  and 
indorsed  upon  the  back  of  the  lease  contemporaneously  with 
the  execution  of  the  lease,  and  thereby  became  a  part  of  the 
lease  itself.  (Jones  on  Landlord  and  Tenant,  sec.  662;  Oiio 
V.  Jackson,  35  111.  349;  Evoy  v.  Tewksbury,  5  Cal.  285; 
Hazeltine  v.  Larco,  7  CaL  32;  Otis  v.  Haseltine,  27  CaL  80.) 
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This  being  so,  the  lease  and  the  guaranty  must  be  construed 
to  be  but  one  instrument,  constituting  a  single  contract,  upon 
which  the  liability  of  the  guarantor,  to  the  extent  of  its  obli- 
gation, was  commensurate  with  that  of  the  lessee  {Bagley  ▼. 
Cohen,  121  Cal.  604,  [53  Pac.  1117]),  and  the  assignment 
carried  with  it  the  same  remedies  for  the  recovery  of  the  rent 
reserved,  or  for  the  nonperformance  of  the  terms  of  the  lease, 
as  the  assignor  might  have  had  in  the  first  instance.  (Civ. 
Code,  sec.  821.) 

Upon  the  oral  argument  of  the  case  it  was  suggested  by 
counsel  for  the  respondent  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  in  this,  that  the 
assignment  of  the  lease  and  guaranty  was  not  alleged  to  be  in 
writing.  It  was  insisted  that  the  demurrer  to  the  present 
and  to  each  of  three  preceding  complaints  covered  this  par- 
ticular point,  and  that  if  this  be  so  and  the  point  be  well  taken, 
the  trial  court  did  not  abuse  its  discretion  in  refusing  plain- 
tiffs permission  to  amend,  and  consequently  the  judgment 
should  stand,  regardless  of  any  other  theory  which,  perchance, 
may  have  been  the  real  reason  for  the  trial  court's  ruling  upon 
the  demurrer. 

It  may  be  conceded  that  if  a  general  order  sustaining  a  de- 
murrer be  well  founded  upon  any  of  the  grounds  stated  in  the 
demurrer,  the  order  will  be  upheld,  notwithstanding  the  lower 
court's  erroneous  reliance  upon  another  and  different  ground 
to  support  its  ruling.  {People  v.  Central  Pac,  jB.  B.  Co.,  76 
Cal.  29,  [18  Pac.  90] ;  Wakeham  v.  Barker,  82  Cal.  46,  [22 
Pac.  1131] ;  Sechrisi  v.  Rialto  Irr.  Dist,  129  Cal.  640,  [62 
Pac.  261].)  It  may  also  be  conceded  that  leave  to  amend  is 
a  privilege  which,  in  the  exercise  of  a  sound  discretion,  may 
be  granted  or  withheld  by  the  trial  court,  and  that  several 
repeated  failures  to  properly  amend  a  complaint  in  an  essen- 
tial particular,  which  is  capable  of  amendment,  would  be 
ample  justification  of  the  trial  court's  refusal  of  further  per- 
mission to  amend.  (BiUeslach  v.  Larkey,  161  Cal.  649,  120 
Pac.  31.) 

In  the  case  at  bar,  however,  the  demurrer,  in  so  far  as  it  re- 
lated to  the  sufficiency  of  the  facts  stated  to  constitute  a  cause 
of  action,  was  general  in  its  nature.  It  did  not  purport  to  sin- 
gle  out  and  assail  the  sufficiency  of  the  allegations  of  the  com- 
plaint relating  to  the  assignment  of  the  lease  and  guaranty. 
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and,  therefore,  if  the  complaint  as  a  whole  stated  a  cause  of 
action,  the  demurrer,  being  general,  could  not  have  been 
rightfully  sustained,  even  though  some  of  the  facts  relied  upon 
to  constitute  a  cause  of  action  may  have  been  defectively  and 
imperfectly  pleaded.  {Hulsman  v.  Todd,  96  Cal.  228,  [31 
Pac.  39] ;  Lawrence  Nat,  Bank  v.  Kowalsky,  105  Cal.  41,  [38 
Pac.  517].) 

By  the  provisions  of  section  1971  of  the  Code  of  Civil  Pro- 
cedure no  interest  in  real  property,  other  than  a  lease  for  a 
term  not  exceeding  one  year,  can  be  created  or  assigned  other- 
wise than  by  operation  of  law  or  by  an  instrument  in  writing 
subscribed  by  the  party  creating  or  assigning  the  same. 
While  the  language  of  this  section  controls  the  creation  and 
transfer  of  a  lease,  and  forbids  the  transfer  by  parol  of  such 
an  interest  in  real  property,  nevertheless,  in  counting  upon 
such  an  assignment  if  the  pleading  avers  that  it  was  in  fact 
made,  the  law  will  presume,  in  support  of  the  sufficiency  of 
the  pleading,  that  such  assignment  was  in  writing.  (3  Suther- 
land's Code  Pleading,  sec,  5257;  Patent  Brick  Co.  v.  Moore, 
75  Cal.  205,  [16  Pac.  890] ;  Van  Doren  v.  Tjader,  1  Nev.  322, 
[90  Am.  Dec.  498].) 

The  judgment  appealed  from  is  reversed,  and  the  lower 
court  directed  to  overrule  the  demurrer,  with  leave  to  the 
defendant  to  answer  within  such  time  as  the  court  may  desig- 
nate. 

Hall,  J.i  and  Kerrigan,  J.,  concurred. 


[Civ.   No.   MO.    Pirat   Appellate  District.— Febmary  21,  1M2.] 

L.  HARTER  COMPANY,  a  Corporation,  Respondent,  ▼. 
ELVIRA  GEISEL  et  al.,  Defendants;  THE  UNITED 
STATES  FIDELITY  AND  GUARANTY  COMPANY, 
a  Corporation,  Appellant. 

Claim  Against  Estate — Final  Decbei  Ssttlino  Account  and  Ordeb- 
iNo  Payment — Time  of  Presentation — Collateral  Attack  bt 
Surety  on  Bond. — A  decree  settling  the  final  account  of  an  admin- 
istratrix and  directing  the  payment  of  a  settled  claim  against  the 
estate,  the  time  for  appeal  from  which  has  elapsed,  is  conclusively 
binding  upon  the  suretj  of  the  administratrix,  in  case  of  her  final 
noncompliance  therewith,  and  the  surety  cannot  eollateralljr  attack 


Feb.  1912.]  L.  Harteb  Co.  v.  Qeisel.  283 


the  decree  by  showing  that  the  claim  was  forever  barred  hj  reason 
of  the  faet  that  it  had  not  been  presented  within  the  time  limited 
bj  law  and  by  the  notice  to  creditors. 

Id. — Qeneral  Jurisdiction  of  Bupebiob  Court  in  Probati — Objxo- 
TiON  Too  Late. — The  jurisdiction  of  the  superior  court,  when  sit- 
ting in  a  probate  proceeding,  is  that  of  a  court  of  general  juris- 
diction; and  its  order  for  the  payment  of  the  debts  of  a  decedent's 
estate,  as  the  circumstances  may  require,  is  within  its  jurisdiction, 
and  is  part  of  the  settlement  of  the  account;  and  an  objection 
made  after  the  decree  ordering  a  claim  to  be  paid  has  become  final 
that  it  was  not  presented  to  the  administratrix  as  required  by  law 
comes  too  late. 

Id.— Failubx  to  Presbnt  Claim  in  Timb  mot  Jurisdictional  on 
Final  Settlement — Matter  of  Error — Absence  of  Fraud— 
Conclusiveness. — The  failure  to  present  a  claim  in  time  does  not  go 
to  the  jurisdiction  of  the  court  to  direct  its  payment  upon  final  settle- 
ment of  the  account.  It  is  only  matter  of  error  to  be  corrected  on 
appeal,  and  it  cannot  be  otherwise  objected  to,  in  the  absence  of 
fraud  or  collusion,  which  has  not  been  here  alleged  or  claimed.  If 
not  legitimately  assailed,  the  order  settling  the  final  account  and  di« 
recting  payment  of  the  claim  is  conclusive  upon  all  persons  interested 
in  the  estate,  whether  heirs,  legatees,  or  creditors. 

Id. — Final  Official  Duty  of  Administratrix  to  Comply  With  Order 
— Breach — Conclusiveness  upon  Surety. — ^Where  the  decree  of 
final  settlement  of  the  claim  and  directing  its  payment  has  become 
final  and  conclusive  as  to  all  parties  interested  in  the  estate,  it  then 
becomes  the  final  ofiicial  duty  of  the  administratrix  to  comply  with 
the  order  directing  her  to  pay  the  same,  and  the  breach  of  such  offi- 
cial duty  is  a  breach  of  official  trust  which  is  not  only  conclusive 
upon  the  administratrix,  but  also,  in  the  absence  of  fraud  or  collu- 
sion, is  conclusive  against  the  surety  upon  her  official  bond,  who,  by 
the  terms  of  the  bond,  is  liable  therefor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas,  Frick  &  Beedy,  for  Appellant 

S.  J.  Hankins,  and  Wm.  J.  Hayes,  for  Respondent 

HALL,  J. — ^Plaintiff  brought  this  action  to  recover  of  Bl- 
▼ira  Geisel,  as  principal,  and  the  United  States  Fidelity  and 
Guaranty  Company,  as  surety,  the  sum  of  $1,587.31,  being  the 
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amount  of  plaintiff's  claim  against  the  estate  of  Eugene  Emil 
Oeisel,  deceased,  ordered  by  the  superior  court  to  be  paid  to 
plaintiff  by  said  Elvira  Oeisel  upon  the  settlement  of  her 
final  account  aa  administratrix  of  said  estate. 

Defendant  Elvira  Geisel,  after  demurrer  overruled,  failed 
to  answer  to  the  complaint,  and  her  default  was  duly  entered. 

The  surety,  the  defendant  corporation,  answered  the  com- 
plaint, but  upon  motion  of  the  plaintiff  the  court  entered 
judgment  against  it  upon  the  pleadings  for  the  amount  sued 
for.  From  this  judgment  said  defendant  has  appealed  to  this 
court. 

The  complaint  sets  up  the  various  matters  of  inducement 
concerning  the  appointment  of  Elvira  Geisel  as  administra- 
trix of  the  estate  of  said  deceased  by  the  superior  court  of  the 
city  and  county  of  San  Francisco,  the  giving  and  approval  of 
the  bond  sued  on,  and  the  like. 

It  is  then  alleged,  ''That  on  or  about  the  21st  day  of  Janu- 
ary, 1909,  said  court  duly  approved  and  allowed  the  claim  of 
said  plaintiff  against  the  estate  of  said  deceased  for  the  sum 
of  $1,587.31." 

"That  on  or  about  the  26th  day  of  May,  1909,  said  court 
duly  and  regularly  made,  rendered  and  signed  a  judgment 
and  decree,  settling  the  first  and  final  account  of  said  execu- 
trix ;  that  said  judgment  ordered,  adjudged  and  decreed  that 
there  was  a  sufficiency  of  assets  for  the  payment  in  full  of 
the  indebtedness  of  said  estate,  and  further  directed  that  said 
executrix  pay  to  said  plaintiff  the  sum  of  $1,587.31.'* 

Additional  allegations  show  that  said  judgment  and  decree 
was  entered  in  the  minutes  of  the  court  August  20,  1909 ;  that 
it  has  never  been  appealed  from,  and  has  become  final,  and  is 
in  full  force  and  effect,  and  that  no  part  of  the  said  siun  of 
$1,587.31  has  been  paid  to  plaintiff. 

The  only  defense  attempted  to  be  set  up  in  the  answer  of 
appellant  is  that  the  claim  of  plaintiff  ordered  to  be  paid  in 
the  decree  settling  the  final  account  of  the  administratrix  was 
not  presented  to  the  administratrix  for  allowance  within  the 
time  limited  by  the  law  and  the  notice  to  creditors. 

This  defense  is  in  part  pleaded  in  certain  denials,  and  also 
in  affirmative  allegations  contained  in  the  answer.  It  is  in- 
sisted by  respondent  that  the  denials  are  sham  and  insufficient, 
as  being  made  for  want  of  information  and  belief  as  to  mat- 
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ten  that  presumptively  appear  of  record.  But  for  the  pur- 
poses of  this  discossion,  we  think  we  may  treat  the  deniak  as 
properly  made. 

So  treating  the  denials,  the  question  to  be  determined  upon 
the  record  in  this  case  is  correctly  stated  by  appellant  in  its 
brief  in  these  words:  ''Does  the  decree  settling  the  final  ac- 
count of  the  administratrix  and  directing  the  pa3nxient  of  the 
claim  of  the  plaintiff  conclusively  bind  the  surety,  or  may  it 
collaterally  attack  the  decree  by  showing  that  the  claim  was 
forever  barred  by  reason  of  the  fact  that  it  had  not  been  pre- 
sented within  the  time  limited  in  the  notice  to  creditors  f* 

This  question,  we  think,  must  be  answered  against  the  con- 
tention of  appellant.  It  is  not  pretended  that  any  irregu- 
larity occurred  as  to  the  notice  given,  hearing  and  settlement 
of  the  final  account,  except  that  this  particular  claim  should 
not  have  been  allowed  by  the  court  or  ordered  paid,  because 
not  presented  to  the  administratrix  within  the  time  directed 
by  the  notice  to  creditors.  The  attack  upon  the  decree  is 
limited  to  this  point. 

The  superior  court  sitting  in  probate  is  a  court  of  general 
jurisdiction.  {Estate  of  Davis,  151  Cal.  318,  [121  Am.  St. 
Rep.  105,  86  Pac.  183,  90  Pac.  711].) 

Upon  the  settlement  of  the  account  of  the  administratrix 
the  court  must  make  an  order  for  the  payment  of  the  debts 
of  the  estate  as  the  circumstances  of  the  estate  require.  (Code 
Civ.  Proc,  sec.  1647.)  Such  order  for  the  pajonent  of  the 
debts  is  within  the  jurisdiction  of  the  court,  and  is  a  part  of 
the  settlement  of  the  account.  An  objection,  made  after  de- 
cree ordering  claim  to  be  paid  has  become  final,  that  it  was 
never  presented  to  the  administratrix,  comes  too  late.  (Es- 
tate of  Cook,  14  Cal.  130.)  This  case  (Estate  of  Cook) 
really  disposes  of  the  fallacy  that  lies  at  the  bottom  t)f 
the  argument  of  appellant,  to  wit,  that  the  failure  to  pre- 
sent a  claim  in  time  goes  to  the  jurisdiction  of  the  court 
to  direct  the  payment  of  such  claim  upon  the  settlement  of 
the  account.  It  is  a  matter  of  error,  to  be  corrected  on  ap- 
peal, and  not  a  matter  of  jurisdiction  which  will  invalidate 
the  decree  upon  any  collateral  attack.  The  order  of  settle- 
ment and  allowance  by  the  court  is  conclusive  against  all 
persons  in  any  way  interested  in  the  estate,  and  can  only 
be  attacked  in  the  absence  of  fraud  and  collusion  upon  appeal. 
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(Code  Civ.  Proc,  sec.  1637;  Estate  of  Cook,  14  Cal.  130;  Es- 
fate  of  Marshall,  118  GaL  379,  [50  Pae.  540] ;  Estate  of  Grant, 
131  Cal.  426,  [63  Pac.  731] ;  Estate  of  McDougald,  146  Cal. 
191,  [79  Pac.  878].  See,  also,  Gordon  v.  Gordon,  55  N.  H. 
399;  Florentine  v.  Barton,  2  Wall.  (U.  S.)  210,  [17  L.  ed. 
783].) 

The  heirs,  devisees,  legatees  and  creditoiB  are  of  course  in- 
terested in  the  disposition  that  the  court  may  make  of  the 
funds  found  to  be  in  the  hands  of  the  administrator,  and  if 
injuriously  affected  thereby  may  in  proper  time  appeal  from 
the  order  of  the  court  disposing  of  the  estate.  If  they  do  not 
do  so,  they  are  bound  by  the  decree  made  by  the  court ;  and  it 
necessarily  becomes  the  duty  of  the  administrator  to  dispose 
of  the  funds  in  his  hands  as  directed  by  the  order  of  the 
court. 

"The  disposition  which  the  court  might  make  of  moneys 
in  their  hands  belonging  to  the  estate  is  immaterial  to  the 
administrators.  All  that  they  are  concerned  in  upon  a  settle- 
ment of  their  account  is  to  be  credited  with  the  various  pay- 
ments they  have  made,  and  to  have  the  accounts  settled 
according  to  the  correct  amount  in  their  hands.  Whatever 
disposition  the  court  makes  of  this  amount  is  no  concern  of 
theirs,  and,  if  the  parties  interested  therein  make  no  objec- 
tion to  the  order,  they  should  be  content."  {Estate  of  Bar- 
ment,  123  Cal.  331,  [55  Pac.  1015].) 

From  the  authorities  hereinbefore  cited,  and  the  discussion 
thus  far  had,  we  think  it  is  demonstrated  that  when  the  par- 
ties interested  in  an  estate  have  allowed  a  decree  settling  an 
account  and  directing  the  payment  of  claims,  made  after  due 
notice,  to  become  final,  such  decree  is,  as  to  all  persons  inter- 
ested in  the  estate,  protected  from  collateral  attack,  unless  it 
may  be  for  fraud  or  collusion,  which  is  not  alleged  or  claimed 
in  the  case  at  bar. 

All  parties  in  interest  being  bound  by  a  decree  so  made,  it 
becomes  the  plain  duty  of  the  administrator  to  comply  with 
such  decree.  His  refusal  so  to  do  is  a  violation  of  his  duty 
as  administrator,  for  which  the  person  injured  thereby  may 
hold  his  surety.  Such  order,  in  the  absence  of  fraud  or 
collusion,  is  conclusive  not  only  against  the  administrator  but 
also  against  the  surety.  (Irwin  v.  Backus  et  aL,  25  Cal.  214, 
[85  Am.  Dec.  125].) 
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The  cases  cited  by  appellant  from  other  jurisdictioDs,  to  the 
effect  that  a  judgment  obtained  by  a  claimant,  against  an  ad- 
ministrator, may  be  attacked  by  the  surety  when  sued  thereon, 
because  the  claim  was  barred  for  want  of  presentation  in  time, 
have  no  application  under  a  system  such  as  we  have  in  this 
state,  where,  upon  the  presentation  of  the  administrator's 
account,  all  persons  interested  in  the  estate  are  brought  under 
the  jurisdiction  of  the  cou^t  by  notice,  and  the  court  is 
authorized  to  make  a  decree  binding  upon  all  persons  in- 
terested in  the  estate.  While  under  our  system  the  surety 
may  not  be  before  the  court  upon  the  settlement  of  an  ac- 
count, his  principal  and  all  persons  interested  in  the  estate 
are,  and  are  bound  by  the  decree.  The  breach  of  duty  by 
the  administrator  consists  in  his  refusal  to  comply  with  an 
order  made  by  a  court  having  jurisdiction  of  the  subject 
matter  and  the  parties  in  interest.  Such  a  refusal  is  a  breach 
of  his  trust  as  such  administrator,  and  by  the  very  terms  of 
the  bond  the  surety  is  liable  therefor. 

The  judgment  la  afSrmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 


[CIt.  No.  1044.    Seeond  Appellate  District.— February  21,  1912.] 

DIXON  L.  PHILLIPS,  Appellant,  v.  BERTIE  LOGAN, 

Respondent. 

YxNUS — Changs  of  Placi  of  Trial  to  BssroENOB  of  Defemdaniv^ 
Ebroneous  Ordeb — Insufficient  Affidavit  of  Merits. — ^An  order 
changing  the  place  of  trial  to  the  residence  of  the  defendant  ii  erro- 
neous and  must  be  reversed  where  the  court's  ruling  is  based  upon  an 
insufficient  affidavit  of  merits,  "that  affiant  has  fully  and  fairly 
stated  the  facts  of  her  case  herein  to  her  attorney/'  by  whom  she  was 
advised  that  she  had  a  good  and  valid  defense  to  the  action.  Such 
affidavit  in  effect  stated  that  she  had  merely  stated  her  defense  and 
not  all  of  the  facts  of  the  ease,  as  required. 

APPEAL  from  an  order  of  the  Superior  Court  of  Kings 
County  changing  the  place  of  trial.    John  0.  Covert,  Judge- 

The  facts  are  stated  in  the  opinion  of  the  court 
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Dixon  L.  Phillips,  •»  pro.  per^  and  W.  A.  Strong,  for  Ap- 
pellant. 

B.  S.  Ben,  for  Bespondenl 

SHAW,  J. — Plaintiff  appeals  from  an  order  of  the  superior 
eonrt  granting  defendant's  motion  for  a  change  of  the  place 
of  trial  from  Kings  county  to  the  oonnty  of  Napa,  wherein 
she  resided  at  the  time  of  the  commencement  of  the  action. 

The  error  in  the  court's  ruling  is  based  upon  the  alleged 
insufficiency  of  the  affidavit  of  merits  made  by  defendant, 
wherein  it  was  stated  ''that  affiant  has  fully  and  fairly  stated 
the  facts  of  her  case  herein  to  her  attorney,"  by  whom  she  was 
advised  that  she  had  a  good  and  valid  defense  upon  the  merits 
of  the  action.  Upon  the  authority  of  Nickerson  v.  California 
Raisin  Co,,  61  Cal.  268,  and  Peo^  v.  Larue,  66  Cal.  235.  [5 
Pac.  157],  the  court  erred  in  granting  the  motion.  The  state- 
ment contained  in  the  affidavit  of  merits  that  defendant  had 
stated  her  case  was,  in  effect,  saying  that  she  had  stated 
merely  her  defense. 

The  order  appealed  from  is  reversed* 

Allen,  P.  J.y  and  James,  J.,  concurred. 


[CWm.  No.  208.    Second  Appellate  Digtrict.— Febrnary  21,  1912.] 

THE  PEOPLB,  Respondent,  v.  ED.  HARRISON,  Appellant. 

GkiiciNAL  Law — Iupankling  Juby — ^Pesbicptobt  Challenges — ^Pamvl 
Depleted— Pesjudigial  Ebsob  not  Shown. — Though  it  is  the  nmiai 
and  better  practice  to  have  a  full  panel  in  the  jury-box,  in  a  erim- 
inal  ease,  before  requiring  the  exercise  of  peremptory  challenges,  yet 
where  a  full  panel  had  been  sworn  on  their  voir  dire,  and  four  of 
them  had  been  excused  as  disqualified,  and  no  prejudice  appears  to 
the  defendant,  in  such  case,  from  being  required  to  exercise  peremp- 
tory challenges  upon  the  remainder  of  the  panel,  and  there  being  no 
code  provision  or  express  ruling  of  the  supreme  court  applicable  to 
such  facts,  it  is  held  that  no  reversible  error  was  committed. 

Id. — Challenges  to  Jurors  fob  Cause — Erboneous  Impressions  as  to 
Law — CoNA'UCT — Guidamci  v%  iNbTBUOTioMS — ^Fbopeb  Disallow- 
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▲NCK. — An  impression  in  the  mind  of  one  jnror,  due  to  an  erroneont 
Idea  as  to  the  failure  of  the  defendant  to  take  the  stand  as  a  wit- 
aess,  and  an  impression  in  the  mind  of  another  juror,  due  to  an 
erroneous  idea  as  to  the  presumption  of  innoeenee  with  which  the  law 
elothes  the  defendant,  does  not  necessarily  show  a  disqualification  of 
•ither  of  such  jurors  for  cause,  where  the  evidence  in  eaeh  matter  ia 
conflicting,  and  eaeh  of  said  jurors  stated  on  cross-examination  that 
he  would  be  guided  as  to  the  matter  wholly  by  the  court's  instruetiona. 
In  such  case  each  challenge  for  cause  was  properly  disallowed. 

Id. — EviDXNCx — Objection  to  Prosecutiux  as  Inoompetbnt — Expebv 
Witness — Prxsumption — ^Examination  bt  Cotjet — ^Discretion  nov 
Disturbed. — It  appearing  that  the  prosecutrix  under  a  charge  of 
statutory  rape  was  fifteen  years  of  age,  she  was,  under  the  law,  pre- 
sumed to  be  competent  to  testify;  and  where  her  competency  was 
objected  to,  and  defendant  offered  an  expert  witness  to  the  contrary, 
and  a  preliminary  examination  as  to  her  competency  was  had  by  the 
eourt,  out  of  the  presence  of  the  jury,  and  the  court  became  satisfied 
from  her  understanding  and  answers  that  she  was  competent  to  tes- 
tify, the  discretion  exercised  in  view  of  her  answers,  in  favor  of  tha 
presumption  of  competency,  will  not  be  disturbed. 

lo. — Propriett  ow  Preliminary  ExaminatioIt  of  Witness  bt  Court.—- 
The  preliminary  examination  of  the  witness,  whose  competency  was 
objected  to,  by  the  court,  was  proper,  and  afforded  the  very  best 
evidence  upon  which  to  determine  the  question  of  competency,  which 
was  matter  solely  for  the  trial  judge  to  determine,  as  a  question  of 
law,  preliminary  to  the  admission  of  her  testimony  in  evidence.  The 
jury  were  not  concerned  with  that  question  of  law,  and  the  eourt,  in 
the  exercise  of  its  discretion,  properly  excluded  it  from  hearing  the 
evidence  required  to  determine  that  question.  It  is  only  the  evidence 
adduced  at  the  trial  that  must  be  made  in  public  and  in  the  presenca 
of  the  accused. 

Id. — Proper  Exclusion  op  Evidenox  op  Physician  at  Trial— Bbmoti 
Evidence  as  to  Incompetency. — ^Where,  after  the  court  had  deter- 
mined the  question  of  competency  of  the  prosecutrix,  and  her  testi- 
mony had  been  admitted  in  evidence,  the  defendant,  as  part  of  his 
ease,  offered  the  evidence  of  a  physician,  by  whom  it  was  proposed 
to  show  the  condition  of  the  girl's  mind  some  two  years  before  the 
introduction  of  her  testimony  in  evidence,  the  court  properly  sus- 
tained an  objection  to  such  evidence  as  too  remote. 

Id. — ^Evidence  of  Physician  not  Admissible  for  Impbaohment. — The 
evidence  of  such  physician  was  not  admissible  for  the  purpose  of  im- 
peachment, for  the  reason  that  it  is  not  one  of  the  modes  prescribed 
in  sections  2051  and  2052  of  the  Code  of  Civil  Procedure,  for  im- 
peaching a  witness. 

Id.— Statutory  Bape — Single  Preliminary  Examination  of  Persons 
Separately  Charged— Part  of  Dj^position  of  Deceased  Witness. 
1$  Cal.  App.— 19 
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The  mere  fact  that  two  persons  separately  charged  with  the  erime  of 
statutory  rape  upon  the  person  of  the  prosecuting  witness  were  held 
to  answer  at  one  singis  preliminary  examination,  it  appearing  that 
the  offenses  were  committed  at  about  the  same  time  and  ander  the 
same  surroundings,  and  that  part  only  of  the  deposition  of  a  de- 
ceased witness  taken  thereat  related  to  the  charge  against  the  present 
defendant,  cannot  deprive  the  state  of  its  rights,  ander  section  686 
of  the  Penal  Code,  to  introduce  such  parts  of  the  deposition  as  are 
competent  evidence  upon  the  trial  of  defendant. 

Id. — Remainder  of  Deposition  m  Record  mot  Prxjudicino  Appellamt. 
Under  the  rulings  made  upon  the  trial,  the  fkct  that  the  entire  depo- 
sition is  embodied  in  the  record  upon  appeal,  which  shows  dearly 
the  parts  admitted,  cannot  prejudice  the  defendant  appealing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County,  and  from  an  order  denying  a  new  triaL  W.  B.  Wal- 
lace, Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  T.  Miller,  J.  B.  Dorsey,  and  Thomas  Scott,  for  Appel- 
lant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

SHAW,  J. — ^Defendant  was  convicted  upon  an  information 
charging  him  with  statutory  rape.  He  appeals  from  the 
judgment  and  an  order  of  the  court  denying  his  motion  for 
a  new  trial. 

As  grounds  for  reversal  numerous  errors  are  assigned,  very 
few  of  which,  however,  merit  other  than  general  notice. 

In  impaneling  the  jury  to  try  the  case  twelve  men  were 
called  to  the  jury-box  and,  following  their  examination  upon 
voir  dire,  four  were  excused  upon  the  ground  that  they  were 
disqualified.  Without  calling  others  to  take  the  place  of 
those  so  excused,  and  with  the  jury-box  containing  only  eight 
qualified  jurors,  defendant,  over  his  objection  and  contrary 
to  his  request  that  the  box  be  filled,  was  required  to  exercise 
his  peremptory  challenges.  In  so  ruling  it  is  claimed  the 
court  erred.  The  code  does  not  specify  the  particular  stage 
of  the  proceedings  when  a  peremptory  challenge  shall  be 
interposed  to  an  objectionable  juror,  and,  so  far  aa  we  are 
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advised,  the  supreme  court  has  anuounced  uo  rule  applicable 
to  the  facts  here  presented*  Under  these  circumstances,  we 
are  not  inclined  to  hold  that  the  court  erred,  particularly  as 
it  is  not  made  to  appear  that  defendant  was  in  any  wise 
prejudiced  by  such  ruling.  It  has  been  held  that  in  the  im- 
paneling of  a  jury  to  try  a  civil  action  neither  party  can  be 
required  to  exercise  his  peremptory  challenges  until  there 
shall  be  found  in  the  box  twelve  men  whom  the  court  shall 
adjudge  to  be  competent  and  qualified  jui'ors.  {People  v. 
Scoggins,  37  Cal.  679 ;  Taylor  v.  Western  Pac.  B.  R.  Co.,  45 
Cal.  323,  330.)  The  reasoning  of  the  court  given  in  the  latter 
case  in  support  of  the  rule  is  equally  applicable  in  support  of 
a  like  rule  in  impaneling  a  jury  in  a  criminal  case,  and  we 
think  the  usual  and  better  practice  in  criminal  cases  is  to 
follow  the  rule  there  announced.  Indeed,  such  we  understand 
to  be  the  prevailing  practice  in  the  courts  of  this  state. 

Defendant  interposed  challenges  for  cause  to  Mr.  McLees 
and  Mr.  Buckmaster,  who  were  called  as  jurors.  Both  chal- 
lenges were  denied;  whereupon  both  proposed  jurors  were 
excused  upon  peremptory  challenges  made  by  defendant  who, 
prior  to  the  completion  of  the  jury,  exhausted  the  ten  per- 
emptory challenges  allowed  him.  Appellant  contends  the 
effect  of  the  ruling,  since  he  was  compelled  to  exercise  two 
of  his  peremptory  challenges  in  eliminating  the  two  jurors 
whom  it  is  claimed  should  have  been  excused  for  cause,  was  to 
deprive  him  of  the  use  of  two  challenges,  thus  contracting  the 
number  to  which  he  was  entitled,  and  that  the  alleged  error 
was  not  cured,  notwithstanding  the  fact  that  he  did  not  offer 
to  exercise  peremptory  challenges  to  which  he  was  not  entitled, 
or  otherwise  indicate  dissatisfaction  with  the  jury  or  any 
member  thereof  as  it  was  completed.  In  support  of  this  con- 
tention he  directs  our  attention  to  People  v.  Weil,  40  Gal.  268, 
and  People  v.  Helm,  152  Cal.  532,  [93  Pac.  99],  which  cases 
were  followed  by  this  court  in  deciding  the  case  at  bar  on  a 
former  appeal.  {People  v.  Harrison,  13  Cal.  App.  555,  [110 
Pac.  345].)  The  Helm  case  differs  from  this  in  that  it  was 
shown  by  the  record  therein  that  defendant,  after  exhausting 
his  peremptory  challenges,  was  by  the  ruling  of  the  court 
compelled  to  accept  a  juror  whom  he  had  challenged  for  cause. 
In  its  opinion  however,  the  court  said:  ''It  makes  no  differ- 
ence in  this  respect  that  no  challenges  for  cause  were  inter 
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posed  by  defendant  to  any  jurors  called  to  the  box  after  the 
exhaustion  of  his  peremptory  challenges  had  been  forced  by 
the  improper  rulings  of  the  court  upon  his  challenges  for 
cause.  It  may  often  happen  that  a  juror  most  obnoxious  to 
a  defendant  may  successfully  pass  examination  upon  his  voir 
dire.  That  examination  may  disclose  no  ground  for  the  inter- 
position of  a  challenge  for  cause.  Yet  there  may  be  some 
reason  known  to  the  defendant  which  would  make  it  most 
prejudicial  to  him  that  the  juror  should  be  retained.  Eyen 
more,  the  right  to  exercise  peremptory  challenges  is  absolute. 
Such  a  challenge  may  be  exercised  upon  the  mere  whim  or 
caprice  of  defendant;  so  that  again  we  say  that  any  rulings 
of  a  court  which  compel  a  defendant  to  exhaust  his  peremp- 
tory challenges  and  force  him  to  accept  jurors  after  his  chal- 
lenges have  been  so  exhausted,  become  the  proper  subject  of 
review."  As  against  what  was  there  said,  we  are  confronted 
by  the  decision  in  the  case  of  People  v.  Schafer,  161  Cal.  573, 
[119  Pac.  920].  If  the  challenges  for  cause  interposed  to 
McLees  and  Buckmaster  were  erroneously  denied  and  defend- 
ant exhausted  his  peremptory  challenges  in  relieving  himself 
of  these  and  other  objectionable  jurors  before  the  jury  was 
complete,  all  of  which  was  done  in  this  case,  then,  under  the 
former  decision  on  appeal  in  the  case  at  bar  {People  v.  nar- 
rison,  13  Cal.  App.  555,  [110  Pac.  345] ),  the  ruling  was  preju- 
dicial error  subject  to  review  without  interposing  challenges 
for  cause  to  jurors  thereafter  called  to  the  box,  or  other  ex- 
pression of  dissatisfaction  with  the  jury.  Under  the  rule, 
however,  announced  in  this  later  case,  alleged  error  in  denying 
a  challenge  for  cause  is  not  subject  to  review  under  the  cir- 
cumstances here  shown,  unless  it  be  made  to  further  appear 
that  defendant  in  some  appropriate  manner  expressed  hw 
dissatisfaction  with  the  jury  as  completed.  Following  thin 
case,  we  might  dismiss  the  discussion  by  stating  that,  notwitk 
standing  the  fact  that  defendant  exhausted  his  peremptory 
challenges  in  getting  rid  of  jurors  who  should  have  been  ex 
cused  for  cause,  the  record  fails  to  disclose  facts  entitling  him 
to  a  review  of  the  alleged  error.  Inasmuch,  however,  as  what 
was  said  by  this  court  on  the  former  appeal  was  well  calcu- 
lated to  have  misled  counsel  as  to  the  steps  necessary  to  be 
taken  in  order  to  obtain  a  review  of  the  alleged  error,  and  the 
question  arising  as  to  whether  or  not  that  decision  as  to  the 
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point  involved  does  not  constitute  the  mle  of  procedure  in 
the  subsequent  trial,  as  to  which  fact,  however,  the  justices 
of  this  court  are  unable  to  agree,  we  deem  it  proper  to  pass 
upon  the  alleged  error  of  the  court  in  denying  the  challenges 
for  cause. 

The  objection  to  the  qualification  of  the  proposed  juror 
Buckmaster  was  based  upon  the  fact  that  on  his  voir  dire  ex- 
amination he  stated  that,  while  he  would  not  be  prejudiced 
against  defendant's  case  if  he  failed  to  take  the  stand  as  a 
witness,  and  that  such  failure  would  not  in  his  mind  relieve 
the  prosecution  of  establishing  defendant's  guilt  beyond  a 
reasonable  doubt,  nevertheless,  he  felt  that  he  should  take  the 
stand,  and  if  accepted  sa  a  juror,  he  would  go  into  the  box 
with  that  impression  and  would  arrive  at  a  verdict  on  less 
evidence  for  the  prosecution  than  if  defendant  was  a  witness 
in  his  own  behalf.  Not  only  does  it  appear  that  there  was  a 
conflict  in  the  evidence,  upon  which  the  finding  of  the  court 
must  be  deemed  conclusive  {People  v.  Riggins,  159  Cal.  113, 
[112  Pac.  862]),  but  the  witness  further  stated  on  cross- 
examination  that,  notwithstanding  his  feeling,  if  the  court 
instructed  him  that  it  was  the  right  of  the  defendant  not  to 
go  on  the  witness-stand,  and  that  the  fact  of  his  refusal  to 
testify  should  not  be  considered  in  reaching  a  verdict,  he 
would  and  could  without  difSculty  follow  such  instruction. 
The  fact  that  the  juror  entertained  an  erroneous  impression 
as  to  a  matter  of  law  subject  to  removal  by  an  instruction  of 
the  court  did  not  disqualify  him,  particularly  when  it  was 
made  to  appear  that  as  to  such  question  he  would  be  guided 
by  the  court's  instructions. 

The  evidence  as  to  the  state  of  mind  of  Mr.  McLees  was 
likewise  conflicting.  While  he  had  talked  to  two  or  three 
persons,  not  jurors  or  witnesses,  about  the  case,  such  persons 
did  not  pretend  to  state  to  him  any  of  the  particulars  or  facts 
regarding  the  same,  or  attempt  to  give  him  any  of  the 
details  thereof,  and  he  entertained  no  opinion  or  impression 
as  to  the  guilt  or  innocence  of  the  defendant,  and  his  condi- 
tion of  mind  was  such  that  he  would  be  willing  to  be  tried  by 
a  juror  feeling  as  he  did.  He  further  testified  that  ''what  he 
had  heard  here"  (presumably  at  the  trial)  led  him  to  believe 
that  he  could  not  clothe  the  defendant  at  the  inception  of  the 
with  the  presumption  of  innocence,  by  reason  whereof 
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he  stated  it  would  require  less  evideuce  to  prove  defendant's 
guilt  than  if  he  had  heard  nothing  about  the  case;  that,  not- 
withstanding such  impression,  he  was  quite  certain  that  he 
could  follow  the  instructions  of  the  court  as  to  the  law  which 
should  govern  the  case,  and  if  accepted  as  a  juror  he  would 
do  so,  and  was  of  opinion  that  he  could  act  impartially  and 
fairly  in  the  case.  As  said  in  discussing  the  qualification  of 
Buckmaster,  the  evidence  is  not  only  conflicting,  but  any  im- 
pression existing  in  the  mind  of  the  proposed  juror  was  due 
to  an  erroneous  idea  with  reference  to  the  presumption  of  in- 
nocence with  which  the  law  clothes  a  defendant  at  the  incep- 
tion of  his  trial,  and  as  to  which  the  juror  stated  he  would 
be  guided  by  the  instructions  of  the  court. 

Defendant  objected  to  the  prosecutrix,  Buth  Florence 
Sturtevant,  testifying  upon  the  ground  that  she  was  of  un- 
sound mind,  and,  as  a  witness,  therefore,  incompetent  under 
the  provisions  of  subdivision  1  of  section  1880,  Code  of  Civil 
Procedure.  A  preliminary  examination  was  had  from  which 
the  jury,  over  defendant's  objection,  was  excluded,  and  at 
which  hearing  a  physician  was  called  by  defendant  as  an  ex- 
pert witness,  and  whose  testimony  tended  to  show  that  the 
prosecutrix  was  of  unsound  mind  in  that,  according  to  his 
opinion,  she  had  not  sufficient  mentality  to  record  events  in 
her  memory  and  correctly  and  truthfully  relate  and  recount 
them.  After  the  giving  of  his  testimony,  the  witness  herself, 
over  defendant's  objection,  was  examined  upon  her  voir  dire, 
after  which  the  court  determined  that  she  was  competent. 
Error  is  predicated  upon  each  of  these  rulings.  The  witness 
was  fifteen  years  of  age  and,  under  the  law,  presumed  to  be 
competent.  It  devolved  upon  defendant  to  prove  her  in- 
competent. In  order  to  do  this  it  must  be  made  to  appear  by 
the  record  that  the  witness  was  wanting  in  sufficient  intelli- 
gence to  observe,  recollect  and  communicate  with  regard  to 
occurrences  pertaining  to  the  matter  concerning  which  she 
was  called  to  testify.  The  law,  however,  does  not  undertake 
to  fix  any  standard  of  intelligence  or  capacity  in  this  regard, 
but  leaves  its  determination  almost  wholly  to  the  discretion 
of  the  trial  court.  The  testimony  of  the  witness  upon  the 
preliminary  examination,  as  disclosed  by  the  record,  shows 
that  she  possessed  capacity  mentally  to  understand  the  na- 
ture of  questions  put  to  her  and  give  intelligent  answers 
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thereto.  This  contradicts  the  opinion  entertained  by  the 
physician.  There  is  no  eTidence  tending  to  show  a  want  of 
a  sense  of  moral  responsibility,  or  any  lack  on  the  part  of 
the  witness  of  a  recognition  of  a  dnty  to  make  her  answers 
correspond  to  her  recollection  and  knowledge  of  the  events 
as  to  which  she  was  called  upon  to  testify ;  hence,  the  existence 
of  this  element  of  competency  must  be  presumed. 

While  the  ruling  of  the  court  upon  an  objection  to  the  com- 
petency of  a  witness  made  under  subdivision  1  of  section  1880, 
Code  of  Civil  Procedure,  is  subject  to  review,  and  in  this 
respect  differs  from  like  rulings  upon  objections  to  the  compe- 
tency of  children  under  ten  years  of  age  (subd.  2,  sec.  1880, 
supra)  ^  which  rulings  are  not  reviewable,  nevertheless,  from 
the  nature  of  the  case,  and  the  fact  that  the  law  fixes  no  stand- 
ard whereby  to  measure  the  competency  of  a  witness  alleged 
to  be  of  unsound  mind,  the  determination  of  the  question  is 
almost  wholly  in  the  discretion  of  the  trial  judge.  (Wig- 
more  on  Evidence,  sec.  496.)  Indeed,  we  have  been  unable 
to  find  any  decision  where  such  ruling  has  been  disturbed. 

While  appellant  claims  that  the  court  erred  in  permitting 
an  examination  of  the  witness  upon  voir  dire,  he  cites  no  au- 
thorities in  support  of  the  proposition.  It  seems  clear  to  us 
that  such  an  examination  affords  the  very  best  evidence  upon 
which  to  determine  the  question.  The  degree  or  kind  of  im- 
becility might  be  such  as  to  render  a  witness  wholly  incompe- 
tent to  testify  upon  one  subject  and  at  the  same  time  fully 
competent  to  testify  as  to  another  matter.  Moreover,  the 
question  to  be  determined  is  the  condition  of  mind  of  the 
witness  ''at  the  time  of  his  production  for  examination,'* 
which  would  seem  to  imply  an  examination  of  the  witness 
himself. 

The  determination  of  the  question  of  the  competency  of  the 
witness  was  a  matter  solely  for  the  trial  judge.  ''Whether 
there  be  any  evidence  or  not  is  a  question  for  the  judge; 
whether  it  is  sufficient  evidence  is  a  question  for  the  jury." 
(1  Thompson  on  Trials,  sec.  318.)  The  jury  were  in  no  wise 
concerned  with  the  question  of  its  competency;  hence,  the 
court  in  the  exercise  of  its  discretion  very  properly  excluded 
it  from  the  hearing  of  the  evidence  required  in  the  determina- 
tion of  a  question  purely  of  law.    "Everything  having  a 
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tendencj  to  prejodiee  or  infloenee  a  jury  in  their  delibera- 
tioiia,  which  is  not  legally  admissible  in  evidenee  on  the  trial 
of  the  cause,  should  be,  so  far  as  possible,  kept  from  coming 
to  their  knowledge  daring  the  triaL"  (1  Thompson  on 
Trials,  sec.  687.)  We  find  nothing  in  the  authorities  dted 
by  appellant  wherein  the  courts  have  gone  further  than  to 
hold  thst  the  examination  must  be  made  in  public  and  in  the 
presence  of  the  accused. 

After  the  court  had  ruled  that  the  prosecuting  witness  was 
competent  to  testify,  and  after  her  testimony  had  been  re- 
eeived,  defendant,  as  a  part  of  his  case,  called  a  phjrsician  as 
a  witness,  by  whom  he  proposed  to  show  the  condition  of  the 
girl's  mind  as  he  found  it  at  a  period  some  two  yean  preced- 
ing the  time  when  she  was  produced  as  a  witness.  The  court 
sustained  an  objection  to  the  proffered  evidence  and  error 
is  predicated  upon  his  ruling.  The  declared  purpose  of  the 
eridence  was  to  show  that  the  prosecutrix  was  incompetent 
some  two  years  prior  to  the  time  when  she  testified.  In  no 
event  could  the  proffered  evidence  be  received.  The  court 
had  properly  ruled  upon  the  competency  of  the  witness  at- 
tacked; moreover,  the  evidence  offered  by  defendant  did  not 
relate  to  the  question  of  her  mental  condition  at  the  time 
when  she  testified,  but  to  a  period  long  anterior  thereto. 
Neither  could  it  be  admitted  for  the  purpose  of  impeachment, 
for  the  reason  that  it  is  not  one  of  the  modes  prescribed  by 
statute  (Code  Civ.  Proc.,  sees.  2051,  2052)  for  impeaching 
a  witness. 

Upon  proof  of  the  death  of  a  witness  who  had  testified  at 
the  preliminary  examination,  a  transcript  of  his  testimony,  in 
so  far  as  it  was  pertinent  and  related  to  the  charge  against 
defendant,  was  received  in  evidence.  It  appears  that  de- 
fendant and  one  Webb  Edwards  were  each  separately  charged 
with  a  like  offense  committed  upon  the  prosecutrix  about  the 
same  time  and  under  the  same  surroundings.  By  stipulation 
it  was  agreed  that  the  preliminary  examination  in  both  cases 
should  be  held  at  the  same  time  and  together,  and  that  the 
evidence  introduced  should  be  considered  as  evidence  in  each 
case.  The  mere  fact  that  the  preliminary  examinations  were 
held  at  the  same  time,  at  which  a  part  of  the  evidence  given 
by  the  deceased  witness  related  to  the  charge  against  Bdwards 
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and  a  part  thereof  was  eonceming  the  offense  charged  against 
defendant  herein,  did  not  deprive  the  prosecntion  of  its  right, 
under  section  686,  Penal  Code,  to  introduce  such  parts  of  the 
deposition  as  constituted  eompetent  evidence  upon  the  trial 
of  defendant 

Numerous  errors  are  predicated  upon  the  rulings  of  the 
court  in  admitting  evidence  of  what  appear  to  be  isolated  and 
immaterial  facts.  In  support  of  this  contention  defendant 
directs  our  attention  to  People  v.  Edwards,  13  Cal.  App.  551, 
[110  Pac.  342],  the  judgment  and  order  in  which  case  were 
reversed  upon  the  ground  of  the  admission  of  evidence  re- 
lating to  incidents  and  transactions  connected  with  an  offense 
with  which  the  defendant  in  that  case  was  not  charged.  It 
was  said  there  that  ''the  major  portion  of  the  record  is  taken 
up  with  an  account  of  a  rape  conmiitted  by  the  male  com- 
panion of  defendant  upon  the  prosecuting  witness."  In  that 
respect  this  transcript  presents  an  entirely  different  case. 
We  find  no  error  in  the  rulings  of  the  court  in  admitting  evi- 
dence which  upon  this  record  could  prejudice  the  rights  of 
defendant. 

The  court  refused  to  give  several  instructions  requested  by 
defendant,  the  subject  matter  of  some  of  which  had  been  cov- 
ered by  instructions  elsewhere  given.  An  examination  of 
these  rulings  discloses  no  ground  for  complaint.  The  jury 
was  fully  and  fairly  instructed  as  to  the  law  which  should 
govern  Uieir  consideration  of  the  evidence  in  arriving  at  a 
verdict. 

Mindful  of  the  gravity  of  the  offense  charged  and  the  se- 
verity of  the  judgment  resulting  from  defendant's  convic- 
tion, we  have  fully  and  carefully  examined  other  alleged 
errors  presented,  but  are  unable  to  discover  wherein  any  of 
the  rulings  complained  of  could  by  any  possibility  have  preju- 
diced the  substantial  rights  of  defendant.  The  judgment 
and  order  appealed  from  are,  theref ore,  afiSrmed. 

James,  J.,  concurred. 

ALLEN,  P.  J.,  Concurring  in  the  Judgment. — ^I  concur  in 
the  judgment.  The  record,  disclosing  no  reviewable  error  in 
denying  the  challenge  of  jurors  for  causCi  renders  unnecessary 
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any  disciiBsioii  of  the  question  which  would  be  involved  had 
the  action  of  the  trial  court  resulted  in  restricting  defendant's 
right  of  peremptory  ehallenge  conferred  by  statute. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  20,  1912. 


«i^ 


[Clr.  No.  S71.    Seeond  Appellate  District. — ^February  21, 1912.] 

CECIL  Dubois  and  ALBERT  G.  THUBSTON,  Appellants, 

▼.  L.  H.  PADOHAM,  Respondent 

BiSTEAINT  OF  TftADK — CONTftACT  BlTWUM  PaRTNZBS  XJW)N  DISSOLUTION 

— ^Limitation  to  Cett — Construction  of  Codb. — ^Under  eeetion  1673 
of  the  Civil  Code,  every  contract  wherebj  one  is  restrained  from 
szereieing  a  lawful  business  is  void,  unless  made  pursuant  to  sections 
1674  and  1675  of  that  code.  While  under  section  1674  of  the  avil 
Code  one  other  than  a  partner  maj,  where  he  sells  the  goodwill  of  a 
business,  make  a  valid  contract  to  refrain  from  carrying  on  a  busi- 
Bess  similar  to  that  sold  within  a  specified  county  or  city,  the  terri- 
torial limits  as  to  which  a  partner  may,  by  contract,  restrict  himself 
is  under  section  1675  of  that  code  limited  to  a  city  or  town. 

Id. — Insufficient  Complaint  Against  RiTiBiNe  Pabtnbb. — A  com- 
plaint against  a  retiring  partner  who  sold  the  goodwill  of  the  busi- 
ness of  publishing  a  directory  in  a  specified  city,  and  in  soliciting 
contracts  for  advertising  therefor  throughout  the  county,  which 
alleges  a  breach  by  entering  into  the  publication  of  a  directory  in 
■aid  county  and  in  soliciting  advertising  therefor,  which  does  not 
state  that  he  published  a  directory  for  the  same  city,  or  sold  any 
directory  therein  or  solicited  advertising  therein,  states  no  cause  of 
action  under  section  1675  of  the  Civil  Code  for  breach  of  the  eon- 
tract  for  sale  of  the  goodwiU  of  the  partnership  in  said  city. 

Id« — CoNSTBucnoN  OF  PLEADING  AGAINST  Plbadeb. — ^A  pleading  must  bo 
construed  most  strongly  against  the  pleader,  and  the  general  allega- 
tion that  defendant  "entered  into  the  publication  of  a  directory  in 
■aid  Orange  county,  and  solicited  advertising  therefor,  and  in  the 
■ame  field  and  territory  where  plaintiffs  were  engaged  in  a  similar 
business,  and  were  exercising  the  goodwiU  purchased  from  said  de- 
fendant as  aforesaid,"  is  wholly  consistent  with  the  fact  that  such 
publication  was  made  and  advertising  solicited  in  other  parts  of  the 
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eonnty  than  the  eitj  where  plaintilfi'  direetorj  If  publiehed;  and  so 
eoBstrued  it  f  aile  to  state  t  caruse  of  aetion. 

Xftw— GxNiBAL  DxicuBBXft— Dbicuxbxe  voe  XJngxetaintt  —  Judgment 
UPON  I>EuuBjtK&— Amxnpiunt  not  Abkid. — ^Where  the  eourt  sua- 
tained  both  a  geseral  demurrer  to  the  eomplaiiit  and  a  demurrer  for 
uncertainty,  and  rendered  judgment  upon  the  demurrer,  from  whieh 
the  appeal  is  taken,  and  any  construction  of  the  pleading  in  f  aTor 
of  a  cause  of  action  would  dearly  render  the  complaint  unoertain, 
the  conclusion  of  the  trial  court  was  correct,  in  either  point  of  view, 
and  there  having  been  no  request  for  an  amendment  of  the  com- 
plaint, the  judgment  must  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    Z.  B.  West,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Dick  Foye  Harding,  and  B.  P.  Condon,  for  Appellants. 

Scarborough  &  Forgy,  for  Bespondent. 

SHAW,  J. — The  court  sustained  defendant's  demurrer  to 
the  second  amended  complaint,  interposed  upon  the  grounds 
of  failure  to  state  a  cause  of  action,  misjoinder  of  parties  and 
uncertainty  therein;  and,  plaintiffs  declining  to  further 
amend  their  complaint,  judgment  was  rendered  against  them, 
from  which  they  appeal  upon  the  judgment-roll. 

The  complaint  shows  that  DuBois  and  defendant  were  co- 
partners in  the  business  of  publishing  a  directory  in  the  city 
of  Santa  Ana,  in  Orange  county,  their  office  and  location  of 
business  being  in  the  Bossmore  Hotel  building  in  said  city; 
that  the  business  so  conducted  consisted  of  the  "preparation 
of  matt.pr  for  the  issuance,  publication,  distribution  and  sale 
of  a  certain  book  and  publication  known  as  the  Directory  of 
the  city  of  Santa  Ana,  and  other  and  similar  publications  in 
other  places  in  Orange  county,  including  the  sale  of  said 
book  and  books,  and  the  soliciting  of  persons  and  corporations 
for  professional  cards,  business  adyertisements,  and  any  and 
all  forms  of  advertising  matter,  and  the  receiving  of  remunera- 
tion for  the  space  occupied  in  said  publications  thereby ;  and 
that  the  principal  value  of  said  business  was,  and  its  princi- 
pal asset  consisted  of,  the  goodwill  thereof";  that  on  January 
11,  1910,  defendant,  in  consideration  of  $250  paid  to  him  by 
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DuBois,  sold  his  interest  in  the  business  to  the  latter,  and 
executed  an  agreement  as  follows: 

*'Por  value  received,  I  hereby  transfer  to  Cecil  Dubois  all 
my  right,  title  and  interest  in  the  directory  and  advertising 
business,  now  being  conducted  in  the  Bossmore  Hotel  build- 
ing, the  said  Cecil  DuBois  to  assume  all  indebtedness  and 
contracts  for  advertising.  I,  L.  H.  Padgham,  agree  to  not 
enter  into  the  publishing  of  directories  in  Orange  county,  un- 
less said  Cecil  Dubois  abandons  the  business,  or  sells  out  to  me 
or  a  partner  of  mine." 

On  February  21,  1910,  DuBois  sold  and  transferred  to 
Thurston,  his  coplaintiff,  a  ''one-half  interest  in  all  of  said 
property  formerly  transferred  to  him  by  said  L.  H.  Padg- 
ham, including  an  undivided  one-half  interest  in  the  goodwill 
of  said  business";  that  thereafter,  as  copartners,  up  to  the 
time  of  the  filing  of  the  complaint,  they  conducted  the  same ; 
that  on  or  about  February  15,  1910,  which  was  before  com- 
mencing the  action,  defendant,  in  violation  of  the  terms  of 
said  agreement,  "entered  into  the  publication  of  a  directory 
in  said  Orange  county,  and  then  and  there  and  since  has 
solicited  advertising  therefor"  in  the  same  territory  where 
plaintiffs  were  likewise  engaged,  all  to  the  damage  of  plain- 
tiffs in  the  sum  of  $300. 

Section  1673,  Civil  Code,  provides  that  every  contract 
whereby  one  is  restrained  from  exercising  a  lawful  business  is 
void  unless  made  pursuant  to  the  provisions  of  sections  1674 
and  1675  of  said  code.  At  the  time  of  the  purchase  by  Du- 
Bois he  and  the  defendant  were  copartners  in  the  business. 
The  right  of  a  partner  to  make  a  contract  in  restraint  of 
business  is  limited  by  the  provisions  of  section  1675,  which 
provides:  "Partners  may,  upon  or  in  anticipation  of  a  dis- 
solution of  the  partnership,  agree  that  none  of  them  will  carry 
on  a  similar  business  within  the  same  city  or  town  where  the 
partnership  business  has  been  transacted,  or  within  a  specified 
part  thereof."  The  sale  necessarily  worked  a  dissolution  of 
the  partnership,  and  was,  therefore,  made  in  anticipation  of 
such  dissolution.  While  under  section  1674,  Civil  Code,  one 
other  than  a  copartner  may,  where  he  sells  the  goodwill  of  a 
business,  make  a  valid  agreement  to  refrain  from  carrying  on 
a  similar  business  to  that  sold  within  a  specified  county  or 
city,  the  territorial  limits  as  to  which  a  partner  may  by  con- 
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tract  80  restrict  himself  is,  under  section  1675,  limited  to  a 
city  or  town.  The  restriction  as  to  one  must  not  exceed  the 
territorial  limits  of  the  county,  whereas  as  to  the  other  it  must 
not  exceed  the  territorial  limits  of  a  city  or  town.  Defend- 
ant's contract  was  not  limited  to  any  city  or  town,  but  by  its 
terms  he  agreed  not  to  enter  into  a  business  similar  to  that 
sold  in  Orange  county.  Even  if  it  be  conceded  that,  in  order 
to  render  it  valid,  the  contract  should  be  limited  in  territorial 
extent  to  the  city  of  Santa  Ana  (which  question  we  do  not 
decide),  it  does  not  appear  from  the  complaint  that  defend- 
ant committed  a  breach  of  the  contract  by  publishing  any 
directories  in  the  city  of  Santa  Ana,  it  being  alleged  he  ''en- 
tered into  the  publication  of  a  directory  in  said  Orange 
county,  and  solicited  advertising  therefor,  and  in  the  same 
field  and  territory  where  plaintiffs  were  engaged  in  a  similar 
business,  and  were  exercising  the  goodwill  purchased  from 
said  defendant  as  aforesaid."  Such  allegation  is  wholly  con- 
sistent with  the  fact  that  such  publication  was  made  and 
advertising  therefor  solicited  in  other  parts  of  the  county  than 
the  city  of  Santa  Ana,  the  exclusiye  right  to  all  of  which  ter- 
ritory, as  against  defendant,  plaintiffs  claimed  under  the 
terms  of  the  contract.  A  pleading  must  be  construed  most 
strongly  against  the  pleader,  and  so  construed  the  complaint 
fails  to  state  a  cause  of  action.  Any  other  view  than  that 
here  expressed  would  render  the  complaint  clearly  uncertain ; 
so  that  whichever  theory  be  adopted,  the  conclusion  of  the 
trial  court  was  correct.  Thurston  was  a  proper  party  plain- 
tiff. {Johnston  y.  Lob  Angeles  Distributing  Co.,  16  Cal.  App. 
321,  [116  Pac  973].) 

It  is  unnecessary  to  discuss  other  points  presented,  further 
than  to  state  that  the  affirmance  of  the  judgment  renders  it 
unnecessary  to  pass  upon  respondent's  motion  to  dismiss  the 
appeal. 

The  motion  is  therefore  dismissed  and  the  judgment  is 
affirmed, 

Allen,  P.  J.,  and  James,  J.,  coneurred. 
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[CiY.  No.  885.    Third  AppeUato  IMitriet— TebrnaTj  21,  1»12.1 

GEORGE  McCOWEN  and  HALE  McCOWEN,  AppeUants, 

V.  J.  W.  PEW,  Respondent. 

Action  to  Quiet  Title  to  Timbeb  Lands — Option  to  Pubchasb — Spe- 
ciFiG  Pekpobiiancx — Cboss-complaint — Inducement  fob  Railroad 
Route — ^Building  not  ▲  Condition. — ^In  an  action  to  qaiet  title  to 
timber  lands,  in  whieh  defendant  set  up  an  irreyocable  option  to  pur- 
chase the  same,  the  specifie  performance  of  which  was  sought  bj 
eross-complaint,  which  alleged  that  defendant  and  his  aasoeiates 
proposed  to  construct  a  railroad,  the  route  for  whieh  depended 
largelj  upon  purchases  of  timber  lands,  which  plaintiffs  well 
knew,  and  that  the  inducement  and  consideration  moving  plain* 
tiffs  to  enter  into  said  contract  was  the  encouragement  and  induce- 
ment of  the  building  of  said  railroad  from  Ukiah  to  Willits,  in 
preference  to  other  routes,  it  is  held  that  the  eross-eomplaint  can- 
not be  rationallj  interpreted  to  justifj  the  inference  that  tha 
actual  building  of  such  railroad  constituted  anj  part  of  the  con- 
sideration moving  plaintiffs  to  grant  the  option,  or  imposing  the 
same  as  a  condition  precedent  to  defendant's  right  to  a  convej* 
anee. 

Id. — Sufficienct  of  Cross-complaint  to  State  Cause  of  Action^ 
Decision  upon  Last  Appeal — Law  of  Case — ^Diffebsnt  Reason 
Immaterial. — The  decision  upon  the  last  appeal  that  the  cross-com- 
plaint of  the  defendant  stated  facts  sufficient  to  eonstitute  a  cause 
of  action  is  the  law  of  the  case  as  to  its  sufficiencj  upon  the  pres- 
ent appeal.  It  is  immaterial  that  the  question  arose  upon  the  last 
appeal  upon  the  refusal  of  the  trial  eourt  to  admit  anj  evidence 
in  support  thereof,  while  its  suffidenej  to  state  a  cause  of  action 
is  here  urged  for  a  different  reason.  The  law  does  not  counte- 
nance a  piecemeal  method  of  attacking  a  pleading,  which  is  ad- 
judged valid  bj  the  law  of  the  case. 

Id. — Absence  of  Promise  as  Consideration  of  Option — Conditional 
Benefit  of  Purchasers. — ^Whatever  inducement  may  have  moved 
the  plaintiffs  in  granting  the  option  to  defendant,  it  is  held  that 
no  agreement  or  promise  was  made  bj  defendant,  in  considera- 
tion of  the  option,  to  select  anj  particular  route,  or  that  defend- 
ant or  his  associates  undertook  to  do  anything  in  consideration 
thereof;  but  that  they  merely  contemplated  that  any  future  pur- 
chase of  the  timber  lands,  if  paid  for  at  full  value  under  the  op- 
tlon,  would  be  an  inducement  for  freight  to  be  carried  bj  them 
over  one  of  four  eontemplated  routesi  for  thair  bensAt; 
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Id. — ^Alleged  Variancs  Between  Option  and  Acgbftancb  in  Find- 
IN06  Follow  I  NO  Gross-oomplaint— XjAW  or  Case.— The  eonten- 
tion  of  plaintiffs  that  the  findings  disclose  a  variaiioe  between 
the  option  granted  hj  the  plaintiffs  and  the  acceptance  by  tiie 
defendant,  and  do  not  support  the  judgment,  is  untenable,  where 
it  appears  that  the  finding  objected  to  in  this  particular  substan- 
tiall/  follows  the  averments  of  the  cross-complaint,  the  sufficiencj 
of  which  has  become  the  law  of  the  case  whether  under  the  decision 
of  the  supreme  court  upon  the  last  appeal  or  under  the  decision 
rendered  by  the  same  court  upon  a  first  appeal  thereto,  which  de- 
cided the  point  which  is  here  made. 

Id.— Timber  Cut  by  Vendors  Dueino  Life  of  Option — Aggxptance 
OF  Original  Option — Compensation — Effect  of  Assent  bt 
Vendee. — Where  the  option  was  of  the  right  to  purchase  eleren 
hundred  and  sixty  acres  of  land  at  the  rate  of  $15  per  acre 
within  twelve  months,  and  during  the  life  of  the  option  the 
vendors  cut  a  large  amount  of  timber  from  the  land,  and  within 
the  time  limited  defendant  gave  notice  of  the  acceptance  of  the 
option  according  to  its  terms,  but  demanded  compensation  for  the 
depreciation  in  value  by  the  cutting  of  the  timber,  to  which  plain- 
tiffs did  not  object  but  assented  thereto  in  writing,  thej  thereby 
distinctly  recognized  that  the  acceptance  by  defendant  was  of  the 
identical  option  which  they  had  granted  to  him,  and  which  they 
agreed  to  make  good  by  compensation. 

Id. — Bulb  of  Part  Performance  With  Compensation  xtpon  Specific 
Performance — ^Reduction  of  Price  not  Involved. — ^Where  the 
vendor  through  his  own  fault  is  unable  substantially  to  perform 
his  whole  contract,  the  vendee  may,  at  his  election,  have  specific 
performance  in  equity  to  the  extent  of  the  vendor's  ability  to  per- 
form, with  compensation  for  the  deficiency.  This  rule  of  equity 
is  also  embodied  in  section  3386  of  the  Civil  Code.  The  rule  of 
compensation  does  not  involve  a  reduction  of  the  price  agreed  to 
be  paid,  its  sole  object  being  to  fill  up  the  measure  of  value  for 
the  price  agreed,  which  has  been  diminished  by  the  vendor's  fault. 

Id. — ^Waiver  and  Estoppel  of  Vendors. — The  plaintiffs,  as  vendors, 
having  expressly  acquiesced  in  the  acceptance  of  the  option 
granted  by  them  to  defendant,  and  treated  and  recognized  it  as 
an  acceptance  of  the  precise  option  which  they  granted  to  him, 
they  thus  waived  any  objection  to  the  acceptance  on  the  ground 
that  it  varied  from  the  terms  of  the  option ;  and  they  are  es- 
topped to  take  advantage  of  their  own  wrong  in  deliberately  chang- 
ing the  value  of  the  property  purchased  by  their  unauthoriaed 
acts  during  the  life  of  the  option. 

Id. — Consideration  for  Option — Merger  in  Agreement. — It  is  un- 
necessary to  inquire  whether  a  finding  as  to  the  original  con- 
sideration for  the  option  is  or  is  not  supported^  since  the  option 
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ai  an  option  agreement  became  fwuiut  ofMo  wlien  It  was  aa- 
eepted  bj  the  defendant  aeeording  to  its  terms  during  tbe  exist- 
ence of  the  option  which  had  not  been  prerionalj  reToked,  which 
acceptance  was  ac^eseed  in  I7  the  plaintiifsy  making  it  a  bind- 
ing contract  between  the  parties. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  C.  McPike,  and  Robert  Duncan,  for  Appellants. 

Jesse  W.  Lilienthal,  and  James  B.  Pemberton,  for  Be> 

spondent. 

HABT,  J. — The  plaintiffs  commenced  this  action  for  the 
purpose  of  securing  a  decree  quieting  their  title  to  certain 
lands  described  in  the  complaint  and  declaring  void  and  of 
no  effect  a  certain  written  instrument  out  of  which  grows  the 
claim  by  the  defendant  of  an  interest  in  or  right  to  acquire 
title  to  the  property  so  described. 

To  the  complaint  the  defendant  filed  an  answer,  wherein  he 
sets  forth  and  reveals  the  nature  of  his  interest  in  said  prop* 
erty,  alleging  that  it  grows  out  of  and  is  based  upon  a  certain 
agreement  of  option  between  the  plaintiffs  and  the  defendant, 
whereby  the  owners  tendered  and  offered  to  the  latter  the 
option  to  purchase,  within  twelve  months  from  the  date  of  the 
execution  of  said  agreement,  the  real  property  described 
therein  and  referred  to  in  the  complaint,  which  said  option 
he  accepted. 

The  defendant  also  filed  a  cross-complaint  setting  up  said 
agreement,  and,  among  other  things,  alleging  that,  within  the 
time  limited  by  the  agreement,  he,  in  a  written  notice  de- 
livered to  each  of  the  plaintiflb,  signified  his  election  to  exer- 
cise the  option  granted  to  him  by  said  agreement  to  purchase 
the  property  referred  to  therein,  and  that  he  was  ready,  will- 
ing and  able  to  pay  for  said  lands,  according  to  the  terms  of 
said  option,  ^'upon  proper  compensation  to  said  defendant 
and  deductions  from  said  purchase  price"  for  certain  alleged 
encumbrances  on  said  lands  and  for  the  depreciation  in  the 
value  thereof  by  reason  of  the  alleged  destruction  by  the 
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plaintiffs,  during  the  life  of  the  option,  of  certain  timber  on 
said  property.  Upon  the  averments  of  the  cross-complaint, 
the  defendant  asked  for  a  decree  specifically  enforcing  the 
agreement  of  sale  which  was  the  culmination  of  the  option 
and  its  acceptance.  Belief  was  further  prayed  for  as  to  the 
issue  inyolving  the  alleged  encumbrances  on  the  lands  and 
the  alleged  destruction  of  the  timber  and  the  removal  of  the 
same  from  said  property. 

Judgment  passed  for  the  defendant,  and  this  appeal  is 
taken  by  the  plaintiffs  from  said  judgment  and  the  order 
denying  them  a  new  trial. 

This  is  the  third  appeal  prosecuted  in  this  cause.  The 
first  (McCawen  ei  dl.  v.  Pew,  147  Cal.  239,  [81  Pac.  958] ) 
involved  the  sole  question  whether,  full  performance  of  the 
contract  of  sale  being  impossible  because  of  the  breach  thereof 
by  the  vendors  in  cutting  and  removing  timber  from  the  lands 
which  are  the  subject  of  said  contract,  the  compensation  to 
which  the  vendee  was  entitled  for  the  depreciation  in  the 
value  of  the  property  by  reason  of  the  cutting  and  removal 
of  such  timber  should  be  based  upon  the  value  of  the  timber 
so  removed  at  the  time  the  defendant  gave  notice  of  his  elec- 
tion to  exercise  the  option  or  upon  the  value  of  said  timber, 
if  it  had  remained  standing  on  the  land,  at  the  time  of  the 
near  completion  of  a  railroad  with  a  special  view  to  the  con- 
struction of  which  the  defendant,  so  it  is  alleged,  sought  and 
secured  the  option  to  purchase  said  lands.  The  evidence 
showed  that  said  railroad  was  about  completed  at  the  time  of 
the  trial,  and  the  trial  court  based  its  valuation  of  the  timber 
so  removed  as  of  that  time,  had  it  then  been  standing  on  the 
land,  and  found  for  the  defendant  accordingly. 

Upon  the  ground  that  the  trial  court  erred  in  its  ruling 
upon  that  question,  the  supreme  court  reversed  the  judgment 
and  order  and  returned  the  cause  to  the  court  below  for  re« 
trial. 

The  second  trial  of  the  ease  resulted  in  a  judgment  for  the 
plaintiffs  granting  them  the  relief  prayed  for  in  their  com- 
plaint. The  defendant  appealed  from  said  judgment  and 
the  order  refusing  him  a  new  trial,  and  the  cause  was  again 
reversed  and  remanded  for  trial  de  novo.  The  opinion  of 
the  supreme  court  on  the  last-mentioned  appeal  is  reported 
in  153  Gal.  735  et  seq.  [15  Ann.  Cas.  630,  21  L.  R.  A.,  N.  S., 

It  0»L  App.- 
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800,  96  Pae.  693].  The  points  there  urged  for  a  reversal 
and  decided  in  said  opinion  will  be  particularly  noticed  in 
connection  with  the  consideration  of  the  points  urged  here 
for  a  reversal  of  the  judgment. 

Before  proceeding  to  a  consideration  of  the  points  made  by 
the  appellants,  however,  it  will  perhaps  be  more  conformable 
to  an  orderly  course  to  briefly  recite  the  facts  of  this  pro- 
tracted litigation.  In  doing  so,  we  conceive  that  we  can  do 
no  better  than  to  state  them  in  the  language  of  the  supreme 
court,  in  the  case  reported  in  147  Cal.,  page  300,  [81  Pae. 
962],  as  follows: 

''The  plaintiffs  were  the  owners  of  a  tract  of  land  contain- 
ing  about  eleven  hundred  and  sixty  acres,  and  on  October  16, 
1899,  they  and  the  defendant  Pew  executed  an  agreement 
whereby  they  granted  to  Pew  the  option,  during  the  ensuing 
twelve  months,  to  acquire  from  the  plaintiffs  the  land  in 
question,  for  the  sum  of  $15  per  acre.  •  .  .  Between  the  date 
of  the  making  of  the  agreement  and  October  11,  1900,  the 
plaintiffs  cut  and  removed  from  about  ten  acres  of  the  land 
in  question  a  large  quantity  of  redwood,  pine  and  oak  timber, 
the  value  of  which  and  the  particular  time  at  which  its  value 
is  to  be  determined  is  the  principal  issue  in  this  case.  On 
October  11,  1900,  Pew,  having  received  information  of  the 
cutting  of  the  timber  in  question,  gave  notice  in  writing  to 
the  plaintiffs  that  he  elected  to  exercise  the  right  to  acquire 
the  land  covered  by  the  agreement,  and  offered,  upon  receiving 
a  good  title  to  the  land,  to  pay  for  the  same  at  the  rate  of 
$15  per  acre,  less  the  loss  in  value  of  the  land  occasioned  by 
the  removal  of  the  timber  by  the  plaintiffs.  There  were  cer- 
tain encumbrances  on  the  title,  which  constituted  defects  in 
the  title,  which  were  not  removed  until  some  time  in  December 
following,  or  about  the  1st  of  January,  1901.    The  parties 

could  not  agree  upon  the  amount  to  be  deducted  from  the 
price  on  account  of  the  removal  of  the  timber,  but,  subject  to 
the  settlement  of  that  question,  the  plaintiffs  were  ready  to 
perform  their  agreement  and  convey  a  good  title  on  the  6th 
of  December,  1900.  Not  being  able  to  agree  upon  the  amount 
of  compensation  to  be  allowed  for  the  timber  removed,  the 
plaintiffs  claimed  that  the  agreement  had  been  forfeited,  and 
in  March,  1901,  brought  the  present  action  against  the  de- 
fendant to  quiet  title.    Pew  filed  a  cross-complainti  setting 
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out  the  agreement  aforesaid,  averring  the  election  to  acquire 
title  thereunder  by  himself  and  those  associated  with  him,  and 
their  purpose  in  acquiring  the  lands  as  aforesaid,  and  asking 
that  the  court  enforce  specific  performance  of  the  contract 
according  to  its  terms,  and  allow  a  deduction  from  the  price 
as  eompensation  for  the  loss  to  him  by  reason  of  the  timber 
removed  by  the  plaintiffs  prior  to  the  time  he  gave  notice  of 
his  election  to  exercise  the  option." 

The  agreement  of  option,  or  the  part  thereof  important  or 
specially  material  to  the  inquiry  here,  reads  as  follows : 

**Now,  therefore,  for  value  received  by  said  party  of  the 
first  part  [plaintiffs]  from  said  party  of  the  second  part 
[defendant],  and  to  induce  said  party  of  the  second  part  to 
undertake  the  disposition  of  said  property,  said  party  of  the 
first  part  has  granted  unto  said  party  of  the  second  part,  his 
representatives  and  assigns,  for  the  period  of  twelve  months 
from  the  date  hereof,  an  exclusive  and  irrevocable  option  to 
acquire  from  said  party  of  the  first  part  for  said  party  of  the 
second  part,  or  his  assigns,  or  such  parties  as  he  may  negotiate 
with,  for  the  sum  of  $15  per  acre,  a  good  and  sufficient  title 
to  the  property  situate  in  Mendocino  county,  state  of  Cali- 
fornia, and  more  particularly  described  as  follows:"  Then 
follows  a  description  of  the  property.  Said  agreement  was 
signed  and  executed  by  both  the  plaintiffs  and  the  defendant, 
and  was  recorded  in  the  office  of  the  county  recorder  of  Mendo- 
cino county,  on  the  twenty-first  day  of  September,  1900. 

Counsel  for  the  appellants,  at  the  oral  argument,  expressly 
abandoned  the  appeal  from  the  order,  thus  waiving  any  alleged 
errors  of  law  occurring  at  the  trial,  and  declared  that  they  re- 
lied, and  would  rely,  solely  upon  the  points  made  upon  the 
appeal  from  the  judgment.  We  shall,  therefore,  in  the  con- 
sideration of  this  appeal,  confine  ourselves  to  a  review  and  de- 
cision of  what  is  in  effect  the  single  proposition,  urged  in  the 
oral  argument  with  the  skill  of  a  master  and  the  vigor  that  is 
the  offspring  only  of  unfeigned  earnestness,  submitted  here, 
viz.,  that  the  cross-complaint  is  bad  for  want  of  sufficient  facts. 

This  postulate  is  sought  to  be  supported  and  sustained 
chiefly  by  two  points,  the  first  of  which  in  the  order  in  which 
we  shall  consider  them  being  a  direct  attack  on  the  sufficiency 
of  the  cross-complaint  to  state  a  cause  of  action,  and  the  second 
involving  a  direct  attack  on  the  findings,  which,  since  in  that 
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regard  they  follow,  substantially,  the  allegations  of  the  cross- 
oomplaint,  may  also  be  treated  as  challenging  that  pleading  on 
the  ground  that  the  facts  therein  stated  are  not  such  as  to  en- 
title the  defendant  to  the  relief  demanded  thereby  and  as 
awarded  by  the  decree. 

These  points  may  be  stated  as  follows :  1.  That,  while,  eon- 
fessedly,  the  agreement  of  option  contains  no  language  even  re- 
motely indicating  that  the  building  of  the  railroad  referred  to 
on  and  over  a  certain  route,  or,  to  state  it  concretely,  over  the 
route  from  Ukiah  to  Willits,  in  preference  over  other  routes 
which  were  within  the  contemplation  of  the  projectors  of  said 
road,  constituted  a  consideration  moving  the  plaintiff  to  grant 
the  option  in  question  to  the  defendant,  yet  the  averments  of 
the  cross-complaint  themselves  disclose  that  the  building  of 
said  toad  along  the  indicated  route  was,  in  point  of  fact,  the 
consideration  supporting  said  option,  and  that  further  disclos- 
ing that  said  railroad  over  and  along  said  route  was  not  com- 
pleted at  the  time  of  the  exercise  by  the  defendant  of  his 
election  to  purchase  the  property  in  dispute  in  pursuance  of 
said  option,  the  pleading  of  the  defendant,  therefore,  signally 
and  completely  fails  to  show  or  set  forth  a  contract  for  the  sale 
and  purchase  of  the  property  or  a  contract  whose  terms  can 
be  specifically  enforced.  In  other  words,  to  state  this  proposi- 
tion— ^the  premise  and  the  conclusion  therefrom — ^in  the  lan- 
guage of  learned  counsel  for  the  appellant  in  his  oral  argument 
before  this  court:  ''The  plaintiffs  were  the  owners  of  a  tract  of 
timber  land  in  Mendocino  county.  The  defendant  contem- 
plated an  extension  of  the  North  Pacific  Railway,  and  had 
under  consideration  four  different  routes,  one  of  which  ran 
from  Ukiah  to  Willits.  He  proposed  selecting  the  line  along 
which  he  should  secure  options  upon  timber  lands.  With  full 
knowledge  of  these  facts  the  plaintiff  granted  him,  in  con- 
sideration of  his  building  on  the  route  from  Ukiah  to  Willits, 
the  right  to  purchase,  at  his  option,  their  property  within  a 
designated  time.  When  the  time  was  about  to  expire,  the  de- 
fendant demanded  a  conveyance.  The  extension  not  being 
built,  the  plaintiffs  refused  to  convey.  That,  under  these  cir- 
cumstances, the  plaintiffs  were  under  no  obligation  to  convey, 
is  a  proposition  which  would  seem  hardly  to  require  argument. 
As  the  building  of  the  road  from  Ukiah  to  Willits  was  the  con- 
sideration of  the  right  to  a  conveyance,  the  road  rnust^  of 
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eonne,  be  bnilt,  before  that  right  eonld  be  exereised.  If  I 
promise  to  give  you  something  in  consideration  of  your  doing 
something,  surely  you  may  not  ask  for  the  thing  I  am  to  give 
until  you  have  done  the  thing  you  are  to  do.''  2.  That  the 
offer  or  option  granted  by  the  plaintiffs  was  never  accepted,  it 
appearing  from  the  findings  ^'that  the  offer  was  to  sell  at  a 
certain  price,  and  the  proposal  to  buy  at  a  different  price.'' 
In  other  words,  the  contract  made  is  not  the  one  upon  which 
the  defendant  relies  in  this  action. 

There  are  other  objections  aimed  at  the  findings  and  cross- 
complaint,  among  which  is  the  one  involving  the  contention 
that  the  option  granted  by  the  plaintiflb  to  the  defendant  was 
not  supported  by  any  consideration. 

If,  as  before  suggested,  as  to  the  proposition  that  the  con* 
tract  declared  upon  is  not  the  contract  made,  the  findings  thus 
assailed  do  not  support  the  judgmenti  then,  manifestly,  the 
cross-complaint  does  not,  and  never  did,  state  a  cause  of  action, 
since,  as  we  have  seen,  the  findings  so  attacked  are  substantially 
in  the  language  of  that  pleading. 

Replying  to  the  propositions  thus  submitted  by  the  appdr 
lants,  the  defendant  first  contends  that  the  precise  question 
whether  the  facts  alleged  in  the  cross-complaint  state  a  cause 
of  action  or  are  such  as  to  entitle  him  to  the  specific  perform- 
ance of  the  alleged  agreement  of  sale  and  purchase,  was 
involved  in  and  decided,  adversely  to  the  position  of  the 
appellants  here,  on  the  appeals  in  the  case  of  these  plaintiffs 
against  the  defendant,  153  Cal.  735,  [15  Ann.  Cas.  630,  21  L. 
R.  A.,  N.  S.,  800,  96  Pac.  893],  and  147  CaL  249,  [81  Pac. 
958] ,  and  that,  therefore,  regardless  of  whether  the  court  was 
right  or  wrong  in  its  construction  of  the  scope  and  effect  of 
the  allegations  of  the  cross-complaint  and  of  the  findings  re« 
ferred  to,  the  question  of  the  sufficiency  of  that  pleading  is 
now  inhumed  beneath  the  doctrine  of  res  adjudicata,  and  that 
said  question  is,  consequently,  so  far  as  this  action  is  con- 
cerned, no  longer  open  to  review. 

It  is  secondly  contended  that  there  is  nothing  either  in  the 
language  of  the  written  option,  the  findings  or  the  allegations 
of  the  cross-complaint  which  furnishes  the  slightest  pretext 
for  the  contention  that  the  building  of  the  railroad  referred  to 
from  Ukiah  to  Willits  or  over  any  other  route  constituted  the 
consideration  or  any  part  thereof  inducing  lue  piaintilfs.  to 
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grant  the  option  or  was  intended  to  operate  as  a  condition 
precedoit  to  the  right  of  the  defendant  to  exercise  the  option 
to  purchase  the  lands,  or  that  indicated  a  different  eontraet 
from  that  upon  which  the  defendant  declares.  As  to  the 
latter  proposition,  the  defendant  submits  that,  the  plaintiffs 
themselves  having  by  their  own  acts  changed  the  condition 
of  the  property  during  the  life  of  the  option  so  that  full  per- 
formance of  the  agreement  on  their  part  could  not  be  had« 
the  defendant  was  entitled  to  part  performance  thereof  or 
performance  of  so  much  of  the  agreement  as  it  was  within 
the  power  of  the  plaintifib  to  consummate,  with  compensa- 
tion for  the  deficiency.  (Civ.  Code,  sec.  3386.)  In  other 
words,  the  contention  is  that  the  acceptance  of  the  option  by 
the  defendant  was  an  acceptance  of  the  original  offer,  pre- 
cisely as  it  was  granted,  subject,  however,  to  the  latter's 
right  to  be  compensated  by  the  plaintiffs  for  a  deterioration 
in  the  value  of  the  lands  occasioned  by  their  own  unau- 
thorized acts  while  the  option  still  subsisted. 

It  may  be  just  as  well  to  announce,  in  limine,  that  our  con- 
clusion is  that  the  attack  upon  the  cross-complaint  and  the 
findings,  as  indicated  in  the  foregoing,  is  without  substantial 
grounds  for  its  justification. 

We  shall  consider  the  points  urged  in  the  order  in  which 
they  are  stated  herein  and  as  if  both  involved,  as  the  first 
point  certainly  does,  a  direct  assault  upon  the  sufficiency  of 
the  cross-complaint  to  state  a  cause  of  action. 

As  seen,  the  cross-complaint  avers  the  execution  of  the 
agreement  of  option,  as  set  out  in  the  complaint,  granting  to 
the  defendant  the  exclusive  right,  for  a  period  of  twelve 
months,  to  purchase  the  property  therein  described.  The 
pleading  then  proceeds  with  the  following  allegations,  which 
constitute  the  sole  fulcrum  of  the  argument  addressed  to  the 
proposition  that  the  building  of  the  railroad  was  intended  as 
and  was  an  act  prerequisite  to  the  right  of  the  defendant  to 
a  conveyance: 

^'IV.  That  in  the  making  of  said  agreement  this  defendant 
was  not  acting  in  his  own  interest  and  behalf,  but  for  others 
associated  with  him,  who  were  to  construct  the  railroad  here- 
inafter mentioned,  and  as  to  the  interest  of  said  persons, 
although  made  and  taken  solely  in  the  name  of  this  defendant, 
as  party  of  the  second  part. 


Feb.  1912.]  McCowBN  v.  Pbw.  811 

'^y.  That  at  the  time  said  agreement  and  contract  was 
made,  this  defendant,  and  the  persons  so  associated  with  him, 
were  contemplating  and  preparing  for  the  building  of  a  rail- 
road from  some  point  on  the  line  of  the  railway  of  the  San 
Francisco  and  North  Pacific  Railway  Company  into  some  por- 
tion of  Mendocino  county,  in  which  timber  and  wood  could 
be  procured  in  large  quantities;  that  at  said  time  four  dif- 
ferent locations  (or  routes)  for  said  proposed  railroad  were 
under  consideration  by  them,  and  it  had  been  determined  by 
them  to  so  build  said  railroad  at  some  one  of  the  said  con- 
templated locations  only,  but  it  had  not  been  decided  at  which 
one ;  that  one  of  the  said  contemplated  locations  for  said  pro- 
posed railroad  was  from  Ukiah,  northerly  to  Willits  in  said 
county ;  that  the  building  of  said  railroad  at  the  last-mentioned 
location  would  greatly  increase  the  value  of  the  lands  here- 
inbefore described  by  making  the  timber  thereon  accessible  to 
a  market;  but  the  building  thereof  at  any  one  of  the  other 
proposed  and  contemplated  locations  would  not  increase  the 
value  of  these  lands ;  that  the  selection  of  a  route  or  location 
depended  largely  upon  securing  options  upon  timber  lands 
along  the  line  of  the  proposed  railway;  that  all  these  facts 
were  well  known  at  the  time  to  plaintiffs,  and  that  the  in- 
ducements and  consideration  moving  the  plaintiffs,  and  caus- 
ing them  to  enter  into  said  contract  or  agreement  was  the 
encouragement  and  inducement  of  the  building  of  said  rail- 
road from  Ukiah  to  Willits  in  preference  over  said  other 
routes. 

**VI.  That  thereupon  and  thereafter  this  defendant,  and 
the  persons  so  associated  with  him,  secured  the  selection  of 
said  route  and  location  for  said  railroad  from  Ukiah  to 
Willita  in  preference  to  said  other  routes  and  locations ;  and 
said  railroad  was  thereupon  surveyed  and  laid  out  and  is  now 
in  process  of  construction  and  being  rapidly  built  and  pushed 
toward  completion,  and  will  be  built  from  Ukiah  to  Willits 
within  a  short  time;  and  that  the  consideration  and  induce- 
ment causing  preference  to  be  given  to  said  location  thereof 
was  the  option  given  in  said  contract  hereinbefore  set  forth, 
giving  this  defendant  the  privilege  of  purchasing  said  land, 
and  similar  options  in  similar  contracts  regarding  other  lands 
adjacent  thereto  and  in  that  portion  of  the  county,  and  said 
options  were  all  taken  and  said  contracts  all  entered  into 
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solely  for  the  purpose  of  securing  freight  for  said  railroad, 
and  the  added  valuation  that  would  be  given  to  said  lands 
by  the  construction  of  the  railroad  in  excess  of  the  price  set 
in  said  contracts  respectively." 

In  vain  have  we  prosecuted  an  examination  of  the  fore- 
going  paragraphs  of  the  cross-complaint  to  find  a  single  line, 
or  even  a  word,  which  may  rationally  be  interpreted  to  justify 
the  inference  that  the  actual  building  of  the  railroad  con- 
stituted any  part  of  the  consideration  moving  the  plaintifiFs 
to  grant  the  option  in  question  to  the  defendant.  Much  less 
do  the  averments  disclose  a  direct  statement  indicating  the 
act  of  actually  building  the  railroad  to  have  been  imposed  as 
a  condition  precedent  to  the  defendant's  right  to  a  convey- 
ance. The  nearest  approach  to  an  allegation  justifying  the 
contention  of  the  plaintifiFs  in  that  regard  is  the  following: 
''That  all  the  facts  were  well  known  at  the  time  to  plaintiflEs, 
and  that  the  inducements  and  consideration  moving  the  plain- 
tiffs and  causing  them  to  enter  into  said  contract  or  agree- 
ment was  the  encouragement  and  inducement  of  the  building 
of  said  railroad  from  Ukiah  to  Willits  in  preference  over  said 
other  routes."  But  this  allegation,  it  is  plainly  apparent,  does 
not  say  that  the  defendant  agreed  to  build  the  railroad,  in 
consideration  for  the  option,  or  that  it  would  complete  its 
construction  within  any  specified  time,  but  merely  declares 
that  the  plaintiffs,  to  encour<ige  and  induce  the  projectors  to 
build  the  road  over  said  route,  were  thus  moved  to  enter  into 
the  agreement.  There  is,  in  fine,  nothing  in  the  language  of 
the  cross-complaint  binding  the  defendant  to  do  an3rthing  with 
respect  to  the  building  and  completion  of  said  railroad,  or  in- 
dicating that  upon  the  building  and  completion  of  the  road 
rested  the  right  of  the  defendant  to  exercise  the  option  to  pur- 
chase the  property. 

But  we  think  that  this  question — ^the  objection  to  the  cross- 
complaint  upon  general  grounds — ^has  been  definitively  and 
conclusively  determined  by  the  supreme  court  in  the  case  of 
McCowen  v.  Pew,  153  Cal.  735,  [15  Ann.  Cas.  630,  21  L.  B.  A  , 
N.  S.,  800,  96  Pac.  893] — the  second  appeal  in  this  case. 

The  question  on  the  sufiScieney  of  the  cross-complaint  on 
that  appeal  arose  over  the  ruling  by  the  trial  court  by  which 
it  sustained  an  objection  by  plaintiffs  to  any  evidence  being 
received  in  support  of  the  averments  of  that  pleading  on  the 
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ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
eause  of  action  or  defense  to  the  action  of  plaintiffs. 

The  sole  proposition  on  which  the  asserted  insufficiency  of 
the  cross-complaint  was  predicated  at  that  trial  of  the  case 
was,  as  stated  by  the  supreme  court,  in  its  opinion,  ^Hhat  the 
contract  sought  under  that  pleading  to  be  specifically  enforced 
was  contrary  to  public  policy  and  void.''  That  this  was  the 
specific  ground  of  attack  on  the  cross-complaint  in  that  case 
was  assumed  by  the  supreme  court  from  the  fact  only  that  the 
briefs  and  arguments  of  counsel  for  the  appellants  were  con- 
fined to  a  discussion  of  the  question  whether,  as  they  claimed 
the  cross-complaint  revealed  to  be  the  fact,  "contracts  between 
a  land  owner  and  a  company  for  the  establishment  of  the  line 
of  road  to  subserve  and  promote  private  and  pecuniary  ad- 
vantages of  those  entering  into  them  are  in  contravention  of 
such  (public)  policy  and  void,  because  the  tendency  of  all 
such  contracts  is  to  sacrifice  the  public  interest  to  the  selfish 
private  advantage  of  the  contracting  parties/'  In  other 
words,  the  specific  ground  upon  which  it  was  contended  and 
argued  at  the  hearing  of  that  appeal,  on  behalf  of  appellants, 
that  the  cross-complaint  failed  to  state  a  cause  of  action,  was 
that  the  allegations  of  said  pleading  disclosed  that  the  agree- 
ment between  the  plaintiffs  and  the  defendant  was  of  the 
nature  of  one  whereby  the  defendant,  acting  for  the  railroad 
company,  agreed  with  the  plaintiffs  to  preclude  said  company 
"from  establishing  or  locating  depots  or  stations  on  its  road 
at  any  other  than  certain  localities,  or  within  certain  pre- 
scribed limits."  And  this  question  the  court  decided  in  that 
case,  among  other  things  saying  that  such  agreements  "are 
plainly  in  violation  of  a  clear  duty  owed  by  the  railroad  com- 
pany to  the  public,  as  public  agents,  to  locate  their  depots  and 
stations  where  the  public  wants  and  necessities  demand  their 
establishment,''  etc. 

While  it  is  true  that  the  precise  special  reason  urged  in  sup- 
port of  the  general  objection  to  the  cross-complaint  at  the 
hearing  of  that  appeal  in  this  case  was  different  from  the 
precise  special  reason  urged  in  support  of  the  general  objec- 
tion to  the  pleading  here,  it  is  the  statement  only  of  an  obvious 
proposition  to  say  that  the  ultimate  question  submitted  for 
decision  by  the  court  on  the  former  appeal  is  precisely  the 
same  as  the  ultimate  question  submitted  for  determination 
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here,  viz.:  Does  the  cross-complaint  state  facts  safficient  to 
constitute  a  cause  of  action  t  Nor,  if  it  may  be  said  that, 
strictly  speaking,  the  court  on  the  former  appeal  did  not  ex- 
pressly pass  upon  the  specific  objection  here  urged  in  support 
of  the  general  objection  then  interposed  and  argued  against 
the  cross-complaint,  can  it  be  maintained  that  the  court  did 
not  then  decide  that  that  pleading  was  good  as  against  an 
objection  on  general  grounds  for  any  reason  that  might  be 
assigned  in  support  of  such  objection.  The  objection  to  the 
reception  of  evidence  in  support  of  the  allegations  of  the  cross- 
complaint  upon  the  ground  that  it  failed  to  state  a  cause  of 
action  was,  manifestly,  tantamount  to  an  objection  thereto 
upon  the  same  ground  through  the  agency  of  a  general  de- 
murrer. It  often  happens  that  more  than  a  single  reason  may 
be  assigned  and  urged  in  support  of  the  general  objection, 
in  whatsoever  form  the  objection  may  be  raised,  that  a  plead- 
ing is  bad  for  paucity  of  facts.  Indeed,  the  case  at  bar  is  a 
striking  illustration  of  this  proposition.  And,  where  a  plead- 
ing is  challenged  for  want  of  sufScient  facts,  in  whatever  form 
such  attack  may  be  garbed,  we  apprehend  it  to  be  the  duty 
of  a  court  of  review,  and  a  duty  that  it  will  in  all  cases  exe- 
cute, in  the  examination  of  such  objection,  to  take  such  plead- 
ing up  by  the  four  comers,  thus  scrutinize  and  measure  its 
averments  by  the  full  breadth  of  the  objection  thus  interposed 
to  it,  and  then  decide  whether,  for  the  reason  or  reasons  ad- 
vanced, or  for  other  reasons,  not  advanced,  the  general  objec- 
tion that  the  pleading  fails  to  state  a  cause  of  action  is  well 
taken.  If  this  were  not  true,  a  piece-meal  method  of  attack- 
ing a  pleading  for  insufficiency  of  facts  would  obtain — a  prac- 
tice which  the  law  does  not  countenance  and  which  the  courts, 
for  the  sake  of  putting  an  end  to  litigation,  should  not  en- 
courage. Therefore,  we  affirm  that  the  supreme  court,  having 
sent  the  cause  back  for  retrial  after  a  decision  against  the  ob- 
jection that  the  cross-complaint  here  was  bad  for  want  of 
facts,  has  impliedly,  if  not  expressly,  held  that  the  specific 
objection  here  urged  against  said  pleading  is  groundless. 

But  we  think  that  it  cannot  for  a  moment  be  doubted  that, 
in  its  opinion  in  153  Cal.  735,  [15  Ann.  Cas.  630,  21  L.  R.  A., 
N.  S.,  800,  96  Pac.  893],  in  this  case,  the  court  has  passed  upon 
and  sustained  the  ability  of  the  cross-complaint  to  withstand 
the  specific  attack  made  upon  it  here. 
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In  order  to  determine  the  question  whether  the  specific  point 
urged  in  support  of  the  objection  made  to  the  cross-complaint 
on  the  second  appeal  (153  Cal.  735,  [15  Ann.  Cas.  630,  21 
L.  B.  A.,  N.  S.,  800,  96  Pac.  893]),  on  the  ground  that  it  set 
forth  no  cause  of  action,  viz.,  that  its  averments  disclosed  an 
illegal  and,  therefore,  void  agreement  as  the  basis  of  the  relief 
asked  for  therein,  the  supreme  court  was,  in  the  very  nature  of 
the  proposition  before  it,  compelled  to  examine  the  allegations 
of  said  pleading  to  satisfy  itself  upon  the  proposition  whether 
the  agreement  between  the  plaintiffs  and  the  defendant  came 
within  that  class  of  agreements  unlawful  and  void  because 
in  contravention  of  public  policy.  In  the  prosecution  of  this 
inquiry,  the  first  proposition  that  would  naturally  be  examined 
and  solved  was  whether  the  cross-complaint,  in  point  of  fact, 
disclosed  an  agreement  of  any  character  whatsoever  requiring 
the  railroad  to  be  built  before  the  defendant  would  become 
entitled  to  a  conveyance.  And  the  court  decided  this  ques- 
tion in  the  very  beginning,  holding,  in  as  clear  and  explicit 
language  as  could  well  be  employed,  that  the  averments  of  the 
cross-complaint  did  not  show  that  the  plaintiffs  were  moved  in 
granting  the  option  by  the  consideration  or  promise  that  the 
defendant,  before  being  entitled  to  accept  such  option,  would 
build  the  railroad  over  the  line  from  Ukiah  to  Willits,  or  that 
the  defendant  bound  himself  to  do  anything  with  regard  to  the 
location  of  the  route  or  the  building  of  the  railroad.  After 
stating  the  proposition  upon  which  the  appellants  based  their 
contention  that  the  cross-complaint  was  insufiScient  to  entitle 
the  defendant  to  the  relief  demanded  by  his  pleading,  and  say- 
ing that  ^'the  only  question  necessary  for  consideration  is  the 
refusal  of  the  trial  court  to  permit  the  introduction  of  any 
evidence  by  appellant  in  support  of  his  cross-complaint,''  the 
court,  inter  alia,  said : 

''We  make  no  question  about  the  rule  as  contended  for  by 
the  respondents,  but  we  are  satisfied,  taking  the  allegations  of 
the  cross-complaint  with  the  other  pleadings  in  the  case,  which 
must  be  considered  for  that  purpose  (although  it  was  on  the 
allegations  of  the  cross-complaint  alone  that  the  point  of  in- 
validity was  based)  that  it  does  not  appear  therefrom  that  in 
the  granting  of  the  option  any  restriction  or  limitation  was 
imposed  thereby  on  Pew  and  his  associates,  who  contemplated 
building  the  railroad,  as  to  the  selection  of  a  route.  •  •  .  As  to 
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the  allegatioziB  concerning  the  consideration  and  inducement 
to  the  granting  of  the  option,  it  is  quite  apparent  that  they 
were  made  by  the  cross-complaint  as  a  foundation  for  a  claim 
for  special  damages  for  the  cutting  of  the  timber  during  the 
life  of  the  option,  and  for  no  other  purpose  {McCowen  v.  Peto^ 
147  Cal.  299,  [81  Pac.  958J),  while  the  answer  to  the  croas- 
cumplaint  denies  that  any  such  consideration  entered  at 
all.  .  .  .  The  agreement  itself  granting  the  option  .  .  .  pro- 
vides for  an  option  in  favor  of  respondent  Pew  to  purchase 
the  eleven  hundred  and  sixty  acres  of  timber  land  at  $15  an 
acre,  and  recites  that  the  owners  [McCowens]  ^desired  to  dis- 
pose of  same  and  to  have  the  assistance  of  said  party  of  the 
second  part  [Pew]  in  so  doing  without  cost  to  the  parties  of 
the  first  part,'  and  declares  the  consideration  for  the  option 
to  be  'for  value  received,  .  .  .  and  to  induce  said  party  of  the 
second  part  to  undertake  the  disposition  of  said  land.'  On  the 
part  of  Pew  he  stipulated  'to  use  his  best  endeavors  to  dis- 
pose of  said  property,  either  by  acquiring  same  or  selling  same 
to  others'  without  cost  to  the  McCowens.  These  are  the  only 
provisions  of  the  contract  of  option  itself.  There  is  nothing 
therein  relative  to  any  conditions  or  stipulations  or  restrictions 
as  to  any  route  for  a  contemplated  railroad,  nor  mention  made 
of  any  railroad  at  all.  Neither,  when  we  come  to  an  examina- 
tion of  the  allegations  of  the  cross-complaint,  do  we  find  any- 
thing from  which  it  appears  that  any  agreement  was  mtide 
that  in  consideration  of  the  granting  of  the  option  the  selection 
of  any  particidar  route  was  provided  for,  [Italics  ours.]  .  .  . 
It  will  be  observed  that  there  is  nowhere  in  these  allegations 
any  statement  that  Pew  and  his  associates  agreed  to  select  any 
particular  route  to  the  exclusion  of  any  other  route,  nor,  in 
fact,  so  far  as  said  allegations  are  concerned,  does  it  appear 
therefrom  that  they  undertook  to  do  anything.  [Italics 
ours.]  .  .  .  All  that  appears  is  that  Pew  and  his  associates, 
for  the  purpose  of  securing  freight  for  the  railroad  they  con- 
templated building,  took  options  upon  timber  lands  in  the 
locality  through  which  the  line  of  said  road  might  be  built 
and  such  freight  received ;  that  certain  OMmers  of  land,  as  an 
inducement  to  the  building  of  the  railroad  over  one  of  the 
four  contemplated  routes,  gave  an  option  upon  their  lands  at  a 
price  specified  in  the  option  representing  the  full  value  of  the 
land  and  that  the  only  advantage  to  be  secured  to  the  builders 
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of  the  road  (as  full  value  for  the  land  was  to  be  paid)  was 
the  obtaining  of  freight  to  be  carried.  ...  In  the  absence  of 
anything  to  the  contrary  in  the  allegations  of  the  cross-com- 
plaint, it  must  be  taken  that  Pew  and  his  associates  were  per- 
sons contemplating  the  formation  of  a  railroad  corporation, 
and  that  the  options  obtained  by  Pew  were  for  the  benefit  of 
such  corporation,  and  that  any  inducements  operating  upon 
the  granting  of  such  options  must  be  taken  to  have  extended 
to  the  contemplated  railroad  itself/' 

Thus  we  have  quoted  in  extenso  from  the  opinion  of  the 
supreme  court  to  show,  as  the  opinion  clearly  does  show,  that 
the  very  question  involved  in  the  present  discussion  was  de- 
cided in  said  opinion  by  that  court,  viz.,  whether  the  cross- 
complaint  discloses  that  the  consideration  or  a  part  of  the 
consideration  moving  the  plaintiffs  to  grant  the  option  in 
question  to  the  defendant  was  a  promise  or  agreement  on  the 
part  of  the  latter  to  secure  the  location  of  the  route  or  the 
building  of  the  railroad  from  Ukiah  to  Willits.  Disregarding, 
if  we  may  choose  to  do  so,  all  the  other  language  of  the  opinion 
but  the  following,  and  we  find  the  proposition  succinctly  and 
conclusively  decided:  "As  to  the  allegations  concerning  the 
consideration  and  inducement  to  the  granting  of  the  option,  it 
is  quite  apparent  that  they  were  made  by  the  cross-complainant 
as  a  foundation  for  a  claim  for  special  damages  for  the  cutting 
of  the  timber  during  the  life  of  the  option,  and  for  no  other 
purpose/'  and  that  'Mt  will  be  observed  that  there  is  nowhere 
in  these  allegations  any  statement  that  Pew  and  his  associates 
agreed  to  select  any  particular  route  to  the  exclusion  of  any 
other  route,  nor,  in  fact,  as  far  as  said  allegations  are  con- 
cerned, docs  it  appear  that  they  undertook  to  do  anything,'* 

If,  by  the  foregoing,  the  court  does  not  expressly  decide  that 
the  specific  objection  here  made  to  the  cross-complaint  is  with- 
out merit,  then  we  confess  our  inability  to  understand  the 
above  language  or  the  import  of  the  decision. 

Our  conclusion  upon  the  point  under  consideration  is,  as 
must  be  apparent  from  what  we  have  said :  1.  That  nowhere 
in  the  cross-complaint  is  there  a  single  statement  or  averment 
which  may  be  held  to  disclose  an  agreement  that  the  road 
should  first  be  built  before  the  defendant's  right  to  a  convey- 
ance ripened.  There  is  even  not  shown,  as  the  supreme  court 
declares,  an  agreement  to  locate  the  road  over  the  route  from 
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Ukiah  to  Willits,  much  less  an  agreement  that  the  road  should 
be  built  before  the  defendant  would  be  authorized  to  exercise 
his  option.  2.  That,  assuming  that  our  conclusion  as  thus 
stated  is  erroneous,  the  decision  of  the  supreme  court  to  which 
we  have  referred,  holding  the  objection  to  the  cross-complaint 
on  the  general  ground  that  it  does  not  state  a  cause  of  action 
not  to  be  good  involves  the  law  of  the  case  upon  that  question 
and  is  conclusive  as  to  the  parties  to  this  action.  And  since 
the  findings  upon  this  point  follow  the  averments  of  the  com- 
plaint, it  therefore  follows  that  the  court  did  not,  as  is  the 
contention,  find  that  the  building  of  the  railroad  constituted  a 
prerequisite  to  the  right  of  the  defendant  to  a  conveyance. 

What  we  have  said  with  regard  to  the  law  of  the  case,  ap- 
plies with  equal  pertinency  and  force  to  the  second  point  ad- 
vanced by  the  appellants. 

The  proposition  is,  as  we  have  seen,  that  the  findings  dis- 
close a  variance,  fatal  to  the  judgment,  between  the  option 
granted  by  the  plaintiffs  and  the  acceptance  by  the  defend- 
ant. The  finding  in  this  particular,  as  we  have  heretofore 
shown,  substantially  follows  the  averments  of  the  cross-com- 
plaint. As  before  suggested,  if  that  finding  does  not  support 
the  judgment  for  the  reason  stated,  then  clearly  the  cross- 
complaint  has  at  no  time  stated  a  cause  of  action.  The  point 
thus  made  is,  therefore,  in  effect  an  attack  upon  the  sufficiency 
of  the  cross-complaint  to  state  a  cause  of  action.  Although  it 
is  strictly  correct  to  say  that  this  precise  point  was  not  raised 
or  considered  on  the  second  appeal  of  this  case  (153  Cal.  735, 
[15  Ann.  Cas.  630,  21  L.  R.  A.,  N.  S.,  800,  96  Pac.  893]),  yet 
we  adhere  to  what  we  have  already  said  regarding  the  effect 
of  that  decision  upon  the  question  of  the  sufficiency  of  the  cross- 
complaint,  and  hold  that  thereby  that  pleading  was  held  to 
be  good  as  against  that  objection  for  any  reason  that  might  or 
could  have  been  suggested  in  its  support.  The  court,  as  before 
stated,  remanded  the  cause  for  a  new  trial.  Upon  what,  must 
we  assume?  Upon  a  pleading  which,  for  any  reason,  stated 
no  cause  of  action  f  The  questions  embrace  their  own  answer. 
But  conceding  that  there  was  no  implied  ruling  against  the 
contention  of  the  appellants  as  to  the  point  now  under  review 
in  the  opinion  in  the  153  Cal.,  still  there  can  be  left  no  room  for 
any  doubt,  after  an  examination  of  the  opinion  in  McCowen  v. 
Pew,  147  Cal.  309,  [81  Pac.  958],  supra  (the  first  appeal  in 
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this  case),  that  this  point  was  presented  and  argued  by  counsel 
and  decided  by  the  court  adversely  to  the  contention  of  the 
appellants  here. 

The  cause,  on  said  appeal,  was  first  heard  in  department  and 
the  judgment  and  order  in  favor  of  the  defendant  affirmed. 
In  the  department  opinion  it  is  said:  ''One  of  the  contentions 
on  the  part  of  the  appellants  is,  as  stated  by  their  counsel, 
'that  the  option  in  this  case  was  merely  an  offer  to  sell  the 
property,  and  that  in  order  to  make  it  a  valid  contract,  capable 
of  specific  performance,  it  was  necessary  for  the  defendant 
Pew,  within  the  time  set  in  the  option  and  before  its  with- 
drawal, to  accept  the  offer  in  the  exact  terms  in  which  it  was 
made.  .  .  •  An  acceptance  of  an  offer  to  purchase  the  prop- 
erty must  be  unconditional  in  order  to  create  a  contract,  and 
the  slightest  condition  attached  to  an  attempted  acceptance 
of  the  option  prevents  an  agreement  of  the  parties.'  This 
contention  cannot  be  maintained";  citing  Burks  v.  Davies,  85 
Cal.  110,  [20  Am.  St.  Eep.  213,  24  Pac.  613]. 

The  court  in  bank  reversed  the  department  on  one  point 
and  so  sent  the  cause  back  for  retrial.  The  single  point  upon 
which  the  reversal  was  founded  was,  as  we  have  before  shown, 
that  the  trial  court  erred  in  its  adoption  of  a  basis  for  the  ad- 
measurement of  compensation  to  which  the  defendant  claimed 
to  be  entitled  because  of  the  removal  of  the  timber  from  the 
lands.  The  question  now  under  consideration  was  not  dis- 
cussed by  the  court  in  its  opinion  rendered  in  bank,  but  it  was 
before  the  court  then  as  it  was  before  the  department.  In- 
deed, it  was  one  of  the  prominent  points  urged  for  a  reversal 
at  the  hearing  of  that  appeal,  and  the  judgment  and  order 
having  been  reversed  on  another  point,  without  any  refer- 
ence in  the  opinion  to  this  point,  it  must  be  assumed  that  the 
court  regarded  it  as  possessing  no  merit,  which  is  equivalent 
to  saying  that  the  court's  decision  of  the  question  was  against 
the  position  here  of  appellants. 

But  apart  from  any  consideration  of  the  proposition  whether 
the  decisions  of  the  supreme  court  heretofore  rendered  in  this 
case  constitute  the  law  of  the  case  upon  this  question,  we  are 
persuaded  that  the  position  of  the  appellants,  as  a  legal  propo- 
sition, is  altogether  untenable. 

As  has  appeared,  the  plaintiffs  granted  to  the  defendant  the 
option  to  purchasei  within  twelve  months,  the  lands  in  dis- 
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pute.  During  the  life  of  the  option,  the  plaintiffs  cut  and  re- 
moved a  large  quantity  of  timber  from  said  lands  and  thus, 
by  their  own  acts,  changed  the  condition  of  the  property  from 
that  in  which  they  agreed  to  permit  the  defendant  to  buy  it, 
if  he  so  elected  within  the  time  granted  to  him.  Within  that 
time,  the  defendant  did  elect  to  exercise  his  right  to  purchase 
the  property,  according  to  the  terms  of  the  option,  and  in  writ- 
ing so  notified  the  plaintiffs,  but,  having  been  informed  of  the 
destruction  and  removal  of  a  large  quantity  of  timber  from 
said  lands  after  the  granting  of  said  option,  he  demanded  of 
the  latter  compensation  therefor  commensurate  with  the  de- 
preciation in  value  that  the  property  had  necessarily  suf- 
fered thereby.  The  plaintiffs,  as  we  have  seen,  acquiesced  in 
the  acceptance  as  it  was  thus  made  by  the  defendant.  In 
other  words,  as  the  court  found,  the  "plaintiffs  made  no  ob- 
jection to  the  notice  of  acceptance  of  option,  as  so  given  by 
defendant,  or  to  his  offer  to  perform  on  his  part,  and  that  they 
had  opportunity  so  to  do  if  any  objections  they  had;  and  they 
did  forthwith  assent  and  agree  to  the  same  and  to  all  proposi- 
tions made  by  defendant  in  said  writing."  And  thus  the 
plaintiffs  distinctly  recognized  the  acceptance  thus  made  by 
the  defendant  as  an  acceptance  of  the  identical  option  which 
they  had  granted  to  him.  And,  obviously,  such  acceptance 
was  of  the  precise  offer  by  the  plaintiffs.  The  option  provided 
that  the  plaintiffs  would  grant  the  defendant  the  right  to  pur- 
chase, within  twelve  months,  eleven  hundred  and  sixty  acres 
of  land,  specifically  described  in  said  offer,  at  the  rate  of  $15 
per  acre,  and  the  acceptance  declared  that  the  defendant  would 
accept  the  offer  and  purchase  said  eleven  hundred  and  sixty 
acres,  so  described,  at  the  rate  of  $15  per  acre.  Up  to  this 
point,  it  would  and  could  not  be  doubted  that  a  oourt  of 
equity  would  compel  specific  performance  on  the  part  of  either 
of  the  parties  to  this  contract.  But  it  trr.nspires  that  the 
plaintiffs — the  owners  of  the  lands  and  the  optioners — ^through 
their  own  deliberate  and  unauthorized  acts,  find  themselves 
unable  to  perform  their  agreement  in  full.  By  their  own 
acts  during  the  life  of  the  option  they  have  lessened  the  value 
of  the  lands  which  they  agreed  to  allow  the  defendant  to  buy 
at  a  specified  price.  Willing  for  and  desirous  of  a  perform- 
ance of  so  much  of  the  agreement  as  the  optioners  were  able 
to  carry  out,  the  optionee  added  to  his  acceptance;  ''You  have 
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despoiled  the  property  which  you  granted  me  the  option  to 
purchase  of  some  of  its  valuable  timber,  which  was  my  chief 
inducement  to  the  securing  of  said  option,  and  thus  have  you 
reduced  the  value  of  the  lands.  Now,  I  think  it  is  only  just 
and  right  that,  having  elected  to  buy  the  property  on  the 
stipulated  terms,  I  should  be  compensated  for  the  value  of 
that  timber,''  to  which  proposition  the  plaintiffs  assented, 
and  thus,  it  is  argued,  a  conditional  contract  or  a  new  agree- 
ment, entirely  independent  of  and  distinct  from  the  proposi- 
tion involved  in  the  original  negotiations  has  been  introduced 
and  is  relied  upon  by  the  defendant.  Obviously,  the  inevita- 
ble result  of  this  contention,  if  sustained,  would  be,  to  employ 
an  illustration :  That  A  may  agree  to  grant  to  B  an  option  to 
buy  his  house  and  lot  at  a  specified  price  within  a  specified 
time.  A  may  get  rid  of  the  obligation  thus  imposed  upon  him- 
self, or,  as  might  in  effect  strictly  be  true,  arbitrarily  rescind 
or  withdraw  the  option  by  wrongfully  removing  the  house 
from  the  lot  during  the  life  of  such  option  and  before  it  had 
been  accepted. 

The  proposition  as  thus  stated  and  contended  for  cannot  be 
upheld.  B,  it  is  very  true,  might  justify  a  refusal  on  his  part, 
after  acceptance,  if  he  accepted  the  option  with  no  knowledge 
of  the  changed  condition  of  the  property  through  the  op- 
tioner's  own  fraud,  to  take  the  property;  but  the  optioner  cer- 
tainly could  not,  upon  any  equitable  consideration,  refuse  to 
convey  upon  acceptance  by  the  optionee,  with  just  and  proper 
compensation  to  the  latter  for  the  part  of  the  agreement  which 
he  was  thus  made  unable  to  perform. 

In  other  words,  the  case  here  comes  clearly  within  the  rule 
of  part  performance  with  compensation  for  the  deficiency  as 
enunciated  by  section  3386  of  the  Civil  Code,  supra,  which 
reads:  '' Neither  party  to  an  obligation  can  be  compelled 
specifically  to  perform  it,  unless  the  other  party  thereto  has 
performed,  or  is  compelled  specifically  to  perform,  everything 
to  which  the  former  is  entitled  under  the  same  obligation, 
either  completely  or  nearly  so,  togetlier  with  full  compensation 
for  any  want  of  entire  performance.^^ 

The  rule  is  thus  stated  by  Professor  Pomeroy,  in  his  work  on 
Equity  Jurisprudence,  volume  6,  section  831 :  **  Where  the  ven- 
dor is  unable  even  substantially  to  perform  his  contract,  the 
vendee,  at  his  election,  may  have  specific  performance  with 
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compensation  for  the  deficiency,  on  the  principle  that  'where 
one  party  would  be  foiled  at  law,  but  the  other  may  have  the 
reasonable,  substantial  effect  of  hit  contract,  compensation 
shall  be  admitted.'  " 

The  cases  cited  by  appellants — ^notably,  Clarke  v.  Burr,  85 
Wis.  649,  [55  N.  W.  401],  and  ColdweU  v.  Frazier,  65  Kan.  24, 
[68  Pac.  1076] — deal  with  a  widely  different  state  of  facts 
from  that  in  the  case  at  bar,  and  are,  therefore,  not  in  point 
here. 

In  the  first-mentioned  case,  Clarke  granted  to  Burr  an  option 
to  purchase  a  certain  piece  of  land,  upon  which  a  sawmill 
stood.  At  the  time  the  option  was  given,  the  sawmill  was  in- 
sured for  $9,500.  The  mill  was  destroyed  by  fire  during  the 
life  of  the  option  and  thereafter  Burr,  within  the  time  desig- 
nated by  the  option,  notified  Clarke  of  his  acceptance  of  the 
offer  to  sell,  but  demanded  that  the  insurance  money  be  cred- 
ited to  him  as  a  part  of  the  purchase  price — ^that  is,  that  he 
(Burr)  was  ready  to  buy  the  property  for  a  price  amounting 
to  the  difference  between  the  sum  originally  agreed  upon  and 
the  amount  of  the  insurance  on  the  mill.  The  court  held  that 
the  ''acceptance"  by  Burr  was  not  an  unconditional  ac- 
ceptance, and  therefore  constituted  the  proposal  of  a  different 
contract  from  that  contemplated  by  the  option,  and  refused 
to  decree  specific  performance  of  the  alleged  contract. 

The  case  of  Caldwell  v.  Frazier,  65  Kan.  24,  [68  Pac.  1076], 
is  quite  similar  as  to  the  essential  facts  upon  which  the  deci- 
sion of  the  controversy  hinged  to  the  case  of  Clarke  v.  Bitrr, 
85  Wis.  649,  [55  N.  W.  401]. 

There  are  several  conclusive  answers  to  the  contention, 
pressed  with  vigor,  that  these  cases  are  applicable  to  the  case 
at  bar.  First,  it  is  to  be  observed,  as  we  have  shown,  that 
there  was  here  no  conditional  acceptance  of  the  offer.  The 
defendant,  in  other  words,  did  not  accept  the  offer  upon  the 
condition  that  the  price  stipulated  in  the  option  be  reduced, 
but  accepted  the  offer  for  the  precise  price  at  which  the  plain- 
tiffs therein  offered  to  sell  the  lands.  The  demand  for  an 
allowance  for  the  inability  of  plaintiffs  to  fully  complete  the 
contract  to  convey  arising  upon  the  acceptance  of  the  offer 
was  not,  manifestly,  a  proposition  to  reduce  the  price  for 
which  they  offered  the  lands,  but  for  compensation  for  the 
loss  which  would  accrue  to  the  defendant  because  it  became 
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impossible  for  plaintifFs  to  convey  to  the  defendant  all  that 
they  had  offered  to  convey  for  the  stipulated  price.  Sec- 
ondly,  the  plaintiffs  expressly  acquiesced  in  the  acceptance, 
and  treated  and  recognized  said  acceptance  as  of  the  precise 
option  which  they  had  granted  to  the  defendant,  and  thus 
they  waived  any  objection  to  the  acceptance  upon  the  ground 
that  it  varied  from  the  terms  of  the  option.  (Civ.  Code,  sec. 
1501;  Code  Civ.  Proc.,  sec.  2076;  Odklaiid  Bank  of  Sav.  v. 
Applegarth,  67  Cal.  86,  88,  [7  Pac.  139,  476] ;  In  re  Pearsons, 
102  Cal.  569,  [36  Pac.  934] ;  Royal  v.  Dennison,  109  Cal.  558, 
[42  Pac.  39] ;  Kofoed  v.  Gordon,  122  Cal.  314,  [54  Pac.  1115] ; 
Lattimer  v.  Capay  Valley  L.  Co.,  137  Cal.  286,  [70  Pac.  82].) 
Thirdly,  and,  indeed,  the  most  important  of  the  considerations 
distinctly  differentiating  this  case  from  those  cited  and  re- 
ferred to,  the  changed  condition  of  the  property,  as  we  have 
seen,  was  due  entirely  and  solely  to  the  deliberate  and  unau- 
thorized acts  of  the  plaintiffs  themselves  during  the  life  of  the 
option,  and  it  is  a  familiar  principle  that  no  one  will  be  per- 
mitted to  take  advantage  of  his  own  wrong.  As  is  shown  by 
the  illustration  above  employed,  a  party  will  not  be  permitted 
arbitrarily,  or  at  his  own  will,  or  by  his  own  acts,  or  without 
the  consent  of  the  other  party  thereto,  to  render  his  contract 
nugatory.  An  option  agreement,  although  in  its  nature  uni- 
lateral, is  as  binding  upon  the  part  of  the  optioner  as  is  a 
bilateral  agreement  upon  the  parties  thereto.  So  long  as  it 
is  supported  by  a  consideration,  the  optioner  can  no  more 
capriciously  withdraw  or  rescind  it  than  one  of  the  parties 
could  arbitrarily  or  without  the  consent  of  the  other  party 
rescind  a  bilateral  contract. 

And  this  brings  us  to  a  consideration  of  the  only  one  of  the 
several  remaining  points  to  which  we  feel  called  upon  to  give 
special  attention  in  this  opinion,  viz. :  That  the  option  was  not 
supported  by  a  consideration.  The  obvious  answer  to  this 
proposition  is  that  the  option  as  an  option  agreement  became 
functus  officio  at  the  moment  of  its  acceptance  by  the  defend- 
ant. After  that  event,  in  other  words,  it  was  eliminated 
from  the  transaction  as  an  option,  and  could  then  serve  no 
purpose  except  in  so  far  as  it  disclosed  and  involved  the  terms 
of  the  bilateral  agreement  arising,  ipso  facto,  upon  its  accept- 
ance, and,  therefore,  whether  it  was  supported  by  a  considera* 
tion  is  now  immaterial.    If,  as  a  matter  of  fact,  it  was  unsup^ 


324  Title  Ins.  etc.  Co.  v.  Williamson.     [18  Cal.  App. 

ported  by  a  consideration  (although  the  court  found  to  the 
contrary),  it  was,  of  course,  then  a  mere  nvdum  pactum,  and 
the  plaintiffs  could,  therefore,  have  withdrawn  it  at  any  time 
before  its  acceptance.  {Broum  ▼.  San  Francisco  Sav.  Vnionj 
134  Cal.  448,  452,  [66  Pae.  592],  and  cases  therein  cited; 
Mitchell  y.  Qray^  8  Cal.  App.  423,  429,  [97  Pac.  160].)  But, 
while  this  is  true,  the  plaintiffs  not  haying  withdrawn  it  but, 
on  the  contrary,  treated  it  as  a  binding  obligation  by  acquies- 
cing in  its  acceptance,  it  was  good  without  a  consideration  until 
so  withdrawn. 

We  haye  now  examined  the  record  before  us  and  the  points 
pressed  upon  us  for  a  reversal  with  much  care  and  have  thus 
found  no  reason  which  would  warrant  us  in  disturbing  the 
judgment. 

The  defendant  having  appealed  from  that  portion  of  the 
judgment  allowing  the  plaintiff's  interest  on  the  amount  ad- 
judged to  be  due  them  for  the  property  in  dispute,  which  said 
appeal,  No.  882,  is  pending  in  this  court,  the  judgment  ap- 
pealed from  in  the  case  at  bar,  except  that  portion  relating  to 
such  interest,  and  the  order  are  a£&rmed« 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  20,  1912. 


[Civ.   No.   S67.    Second   Appellate  District. — Febniarj  S3,   1912.] 

TITLE  INSURANCE  AND  TRUST  COMPANY,  a  Corpora- 
tion, Respondent,  v.  P.  B.  WILLIAMSON,  E.  S.  WILL- 
lAMS,  Trustee  in  Bankruptcy  of  P.  B.  WILLIAMSON 
et  al.,  Defendants-Respon dents;  CARPENTER  AND 
BILES  MILL  AND  LUMBER  COMPANY,  Cross-com- 
plainant-Respondent,  and  SAN  PEDRO  LUMBER  CO., 
Cross-complainant- Appellant. 

BunJ>INO    GOKTRACT — ASSIGNMENT    BT    €k>N1*BA0T0a    OF    BaLANCI    DtHB 

ntOM  Owner  to  Materialman — Order  upon  Fund  to  Agent  op 
Owner — Subsequent  Levt  of  Execution. — An  assignmeDt  made 
hy  a  building  contractor  of  the  whole  balance  due  to  him  under 
the  eontract  with  the  owner p  in  favor  of  a  mill  and  lumber  eom- 
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panj  to  whicli  the  eontractor  was  indebted  for  the  full  amount 
of  such  balance,  in  whoee  favor  an  order  given  wat  addressed  to 
the  owner's  agent  having  eostodj  of  sueh  balance,  takes  precedence 
over  a  subsequent  levy  made  npon  sueh  balance  at  the  instance  of 
a  judgment  creditor  of  the  eontractor. 

lAif  BlOHT    07    A88IGMICSNT    07    BaI^NCB    DOl — OXNSftAL    RUUE. — The 

eontractor  had  the  right  to  assign  the  whole  balance  of  the  in- 
debtedness due  to  him  from  the  owners  of  the  building  although 
he  could  not  divide  that  balance  into  fractional  amounts  and 
make  an  assignment  of  the  same.  It  is  a  general  rule  that  a  cred- 
itor can  only  make  an  assignment  of  the  full  amount  due,  and 
cannot,  without  the  express  consent  of  the  debtor,  make  partial 
assignments  to  divert  persons.  The  whole  debt  due  the  contractor 
was  the  subject  of  assignment  without  consent  of  the  owners  of 
the  property. 

Id. — AasioNMXNT  ETnoran  Priob  fo  Livr.-— Where  the  assignment 
was  effected  prior  to  the  levy  of  the  execution,  it  left  the  plain- 
tiff, as  disbursing  agent  for  the  owner,  without  any  money  in  his 
hands  belonging  to  the  contractor  to  which  the  subsequent  levy 
of  the  execution  against  the  contractor  could  attach.  It  being 
dear  from  the  circumstances  surrounding  the  transaction  that,  if 
the  money  had  been  paid  over  to  the  assignee,  the  execution  cred- 
itor could  not  have  reached  it,  the  prior  effected  assignment  of  the 
whole  debt  has  the  same  result. 

lb. — Equttabli  Asbionmxnt  07  Dbbt.-^Iu  order  to  constitute  an  equi- 
table assignment  of  a  debt,  no  express  words  to  that  effect  are 
necessary;  but  if  from  the  entire  transaction  it  clearly  appears 
that  the  intention  of  the  parties  was  to  pass  title  to  the  chose  in 
action,  then  an  assignment  will  be  held  to  have  taken  place. 

Id. — Obdxb  Qivxn  to  Agbnt  07  Ownibs. — It  was  not  material  that  the 
order  was  addressed  to  the  agent  of  the  owners,  instead  of  to  the 
owners  themselves  with  whom  the  building  contract  was  made, 
where  such  agent  was  duly  authorized  to  hold  the  fund  and  to 
make  payments  therefrom  upon  the  contract  price  to  the  contractor. 

Id. — ASSIONIOBNT  NOT  DlPENDZNT  UPON  NOTICB  TO  I>EBT0B — INTENTION 

07  AssiGNOB  AND  AssiGNis. — The  question  as  to  whether  the  as- 
signment was  in  fact  made  is  not  dependent  upon  the  question  of 
notice  to  the  debtor,  but  npon  the  intention  of  the  allied  assignor 
and  assignee. 

iDi. — Opinion  on  Pbtition  tob  Rbhbabino  in  Bank — Question  07  No- 
tice TO  Dkbtob — Unnsgessabt  Opinion — Notigb  to  Aosnt 
SuPFiciSNT. — ^It  is  held  by  the  Supreme  Court,  on  petition  for  rehear- 
ing, unnecessary  to  say  that  the  assignment  to  the  Carpenter  and 
Biles  Mill  and  Lumber  Company  would  be  good  against  a  levy  made 
vpoa  the   fund   after   the   assignment   and    before   notice   to    the 
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debtors,  the  BunhaniB.  But  if  such  notice  to  the  debtor  was  neees- 
■arj  to  make  the  assignment  good  against  a  subsequent  levy,  the 
notiee  giTen  to  plaintiff,  who  was  the  trustee  and  agent  of  the 
Dunhams,  to  pay  the  debt  to  the  contractor,  or  to  his  assignee,  aa 
the  case  might  be,  was  a  sufficient  notiee  to  the  debtor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eonrt. 

O'Melveny,  Stevens  ft  Millikin,  and  B.  B.  Coil,  for  Appel- 
lant. 

Sheldon  Borden,  and  George  H.  Moore,  for  Carpenter  and 
Biles  Mill  and  Lumber  Company,  Respondent. 

JAMES,  J. — ^The  defendant  San  Pedro  Lumber  Company, 
a  corporation,  appeals  from  the  judgment  entered  in  this  ac- 
tion, and  from  an  order  denying  its  motion  for  a  new  trial. 
In  the  year  1907,  defendant  Williamson,  as  contractor,  erected 
a  house  for  S.  H.  Dunham  and  wife.  The  contract  price  was 
to  be  paid  in  installments  and  the  amount  in  money  was  de- 
posited with  the  plaintiff  corporation,  which  was  instructed 
to  act  as  the  agent  of  the  Dunhams  in  the  distribution  thereof. 
Such  amount  of  money  as  might  be  in  the  hands  of  the  agent 
of  the  Dunhams  upon  the  completion  of  the  house  was  to  be 
retained  for  a  period  of  thirty-five  days  after  notice  of  comple- 
tion had  been  filed,  at  the  expiration  of  which  time,  if  no  liens 
were  filed  against  the  structure,  plaintiff  was  directed  to  pay 
over  the  remaining  balance  of  the  money  to  the  contractor 
Williamson.  Notice  of  completion  of  the  building  was  filed 
on  or  about  the  first  day  of  November,  1907,  and  there  then 
remained  in  the  hands  of  plaintiff,  and  which  it  was  required 
to  pay  over  to  Williamson  in  the  event  no  liens  were  filed,  the 
sum  of  $450.  Williamson  was  then  indebted  to  respondent 
Carpenter  and  Biles  Mill  and  Lumber  Company  in  a  sum  of 
money  exceeding  $450  for  material  furnished,  a  portion  of 
which,  at  least,  was  used  in  constructing  the  Dunham  house. 
He  made  a  written  order  upon  the  plaintiff  to  pay  the  amount 
of  the  last  payment  provided  to  be  paid  to  him,  to  the  Car- 
penter  and  Biles   company.    This   order  was  presented  to 
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plaintiff  and  the  bearer  was  told,  at  the  office  of  the  former, 
that  the  order  should  be  signed  by  the  Donhams.  The  order 
was  taken  away  and  was  not  returned  until  the  eleventh  day 
of  December  thereafter.  The  thirty-five  days  ensuing  subse- 
quent to  the  filing  of  notice  of  the  completion  of  the  building 
expired  on  the  ninth  day  of  December,  1907.  On  the  tenth 
day  of  December,  1907,  one  day  before  the  order  of  the  Car- 
penter and  Biles  company  was  returned  to  plaintiff,  appellant, 
which  was  then  a  judgment  creditor  of  the  contractor  William* 
son  in  an  amount  in  excess  of  $300,  caused  a  levy  to  be  made 
under  a  writ  of  execution  against  the  interest  of  Williamson 
in  the  fund  of  money  held  by  plaintiff.  These  conflicting 
claims  having  arisen  affecting  the  $450  held  by  it,  the  plain- 
tiff brought  this  action  in  order  to  have  it  determined  which 
of  the  defendants  was  entitled  to  the  money.  The  trial  court 
held  that  the  order  given  to  the  Carpenter  and  Biles  company, 
having  been  executed  and  delivered  prior  to  the  date  of  the 
levy  made  under  the  writ  of  execution,  an  assignment  of  the 
debt  was  worked  thereby,  and  gave  judgment  in  favor  of  the 
respondent  last  named.  On  this  appeal  the  only  parties  in 
contest  are  the  appellant  and  respondent  Carpenter  and  Biles 
Mill  and  Lumber  Company.  It  is  contended  on  behalf  of 
appellant  that  the  order  given  by  Williamson  did  not  operate 
as  an  assignment  of  the  fund,  nor  change  title  thereto  in  any 
respect,  and  that  at  the  time  attachment  thereof  was  attempted 
to  be  made  under  the  execution,  Williamson  was  the  owner 
of  the  money  or  credit,  and  that  appellant  by  the  service  of 
the  process  mentioned  acquired  a  right  to  have  the  money  paid 
over  for  its  benefit.  At  the  time  the  order  was  given  the 
building  had  been  fully  completed;  Williamson  as  contractor 
had  earned  the  right  to  have  paid  to  him  the  full  amount  of 
the  contract  price,  and  he  was  then  entitled  to  receive  it  all, 
except  that  payment  was  to  be  withheld  for  thirty-five  days 
after  notice  of  completion  was  filed,  in  order  that  the  time 
within  which  liens  might  be  perfected  against  the  property 
of  the  Dunhams  should  have  expired.  The  debt,  therefore, 
to  our  minds,  was  one  which  was  the  subject  of  assignment, 
and  that,  too,  without  the  consent  of  the  Dunhams.  William- 
son had  the  right  to  assign  the  whole  of  the  balance  of  indebt- 
edness due  to  him  from  the  Dunhams,  although  he  could  not 
have  divided  that  balance  into  fractional  amounts  and  make 
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an  assignment  of  the  same  in  sach  a  manner.  It  is  a  general 
rule  of  contracts  that  the  benefits  thereof,  where  they  do  not 
involve  the  expenditure  of  personal  effort  of  services,  are  the 
subject  of  assignment  without  the  consent  of  the  debtor 
being  first  obtained;  with  the  reservation,  however,  that  the 
creditor  in  such  a  case  cannot,  without  the  consent  of  his 
debtor,  require  by  assignment  payment  to  be  made  to  divers 
persons ;  in  other  words,  the  assignment  in  such  case  must  be 
made  of  the  full  amount  due.  The  purported  assignment  in 
this  case  answers  fully  these  requirements,  and  if  it  suffi- 
ciently appears  from  the  writing  and  in  testimony  that  the  in- 
tention was  of  Williamson  at  the  time  he  executed  the  order 
to  transfer  all  right  to  the  $450  to  respondent  Carpenter  and 
Biles  company,  then  this  assignment,  having  been  made  on  a 
day  prior  to  the  time  when  levy  was  attempted  to  be  made 
under  appellant's  execution,  left  the  plaintiff  without  any 
money  in  its  hands  belonging  to  Williamson  to  which  appel- 
lant's levy  might  attach.  The  following  decisions  are  in 
point :  Curtner  v.  Lyndon,  128  Cal.  35,  [60  Pac.  462] ;  and  the 
general  subject,  with  digest  of  various  cases,  as  found  in 
Donohoe-KeUy  Banking  Co.  v.  Southern  Pacific  Co.  et  al.,  138 
Cal.  183,  [94  Am.  St.  Rep.  28,  71  Pac.  93].  It  cannot  be  said 
from  the  testimony  as  it  is  set  out  in  the  bill  of  exceptions 
that  it  was  not  the  intent  of  Williamson  and  the  Carpenter 
and  Biles  company  that  an  assignment  should  be  made  of  the 
$450  at  the  time  the  order  was  executed.  Williamson  testi- 
fied in  effect  that  his  intention  was  to  transfer  his  right  and 
title  to  the  money,  and  the  Carpenter  and  Biles  company  at 
all  times  insisted  that  they  were  entitled  to  it.  It  is  very 
dear  from  the  circumstances  surrounding  the  transaction  that 
had  the  money  been  paid  over  to  the  Carpenter  and  Biles  com- 
pany, Williamson  would  have  had  no  legal  right  to  demand 
that  the  same  be  delivered  by  that  company  to  him,  or  di- 
verted in  any  way  from  its  possession.  As  it  was  said  in 
Mclniyre  v.  Hauser,  131  Cal.  11,  [63  Pac.  69] :  *'In  order  to 
constitute  an  equitable  assignment  of  a  debt,  no  express  words 
to  that  effect  are  necessary.  If  from  the  entire  transaction 
it  clearly  appears  that  the  intention  of  the  parties  was  to  pass 
title  to  the  chose  in  action,  then  an  assignment  will  be  held  to 
have  taken  place."  (See,  also,  Lawrence  Nat.  Bank  v. 
Kowalsky,  105  Cal.  41,  [38  Pac.  517].)     As  we  view  the  eaae, 
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it  is  not  material  that  the  order  was  addressed  to  the  plaintiff 
instead  of  to  the  Dunhams,  with  whom  the  building  contract 
was  made.  The  plaintiff  was  the  duly  authorized  agent  of 
the  Dnnhams  for  the  pnrpose  of  holding  the  fund  and  making 
payment  of  the  contract  price  to  Williamson,  and  we  can  see 
no  good  reason  why  an  order  addressed  to  an  executive  agent, 
as  this  plaintiff  was,  should  not  be  sufficient  and  binding. 
Aside  from  this,  as  to  whether  the  assignment  was  in  fact 
made  or  not,  as  has  been  before  noted,  depended,  not  upon 
the  question  of  notice  to  the  debtor,  but  upon  the  intention  of 
the  alleged  assignor  and  assignee.  No  questions  are  here  in- 
volved as  to  any  damage  resulting  to  a  debtor  who  has  paid 
his  debt  without  notice  of  assignment  made  by  his  creditor. 

Upon  the  record  as  it  is  shown,  we  are  of  opinion  that  the 
findings  made  by  the  trial  court  must  be  sustained. 

The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  eause  heard  in  the  supreme  court; 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  23,  1912,  and  the  following  opin- 
ion  then  rendered  thereon: 

THE  COURT.— The  petition  to  transfer  this  cause  to  the 
supreme  court  for  rehearing  is  denied. 

We  do  not  think  it  was  necessary  to  say,  as  intimated  by  the 
district  court  of  appeal,  that  the  assignment  to  the  Carpenter 
and  Biles  company  would  be  good  against  a  levy  made  upon 
the  fund  after  the  assignment  and  before  notice  thereof  to  the 
debtors,  the  Dunhams.  But  if  such  notice  to  the  debton  was 
necessary  to  make  the  assignment  good  against  a  subsequent 
execution  levy  or  attachment  levy,  the  notice  given  to  the 
plaintiff,  who  was  the  trustee  and  holder  of  the  fund  and 
agent  of  the  Dunhams  to  pay  it  to  Williamson  or  to  his  as- 
signee, as  the  case  might  be,  was  a  sufficient  notice  to  the 
debtor,  and  operated  to  perfect  the  transfer  of  the  title  to  the 
fund. 
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[OiT.  No.  897.    Third  Appellate  District   (First  District  No.  974).— 

Febmary  23,  1912.] 

MAEY  A  DEMING  and  CLARA  J.  DEMING,  Respondents. 
V.  LOUIS  MAAS  et  al.,  Defendants;  JOSEPH  HERU- 
SCIIER,  Appellant. 

LiASB — Action  on  Bond  fob  Bent — Sionatubx  as  Partnership — 
Modification  or  Bent  m  (Corporate  Name — Personal  Liability 
^Support  or  Finding. — In  an  action  upon  a  lease  for  rent,  and 
upon  a  bond  to  secare  unpaid  rent,  which  was  signed  by  appcllnnt 
as  "Joseph  Herrscher  Sb  Co./'  which  lease  was  subsequently  moJifiod 
by  consent  of  appellant  to  the  reduction  of  rent,  under  the  signa- 
ture, "For  Joseph  Herrscher,  Inc.,  Joseph  Herrscher,"  it  is  held 
the  evidence  in  regard  to  such  signature  is  sufficient  to  sustain  a 
finding  that  the  appellant  intended  to  and  did  bind  himself  per- 
sonally to  the  obligations  of  the  bond,  and  that  he  personally  as- 
sented to  the  modification  of  the  lease,  and  that  it  was  brought 
about  through  his  personal  negotiations  with  plaintiffs. 

Id. — Surplusage  in  Use  or  Partnership  Name. — Where  it  appears 
that  the  use  of  the  partnership  name  was  simply  to  designate  the 
mere  style  under  which  the  appellant  individually  conducted  his 
own  personal  business,  and  that  no  other  person  was  associated 
with  him  therein,  the  words  *'&  Ck).,"  appended  to  his  signature  to 
the  bond,  may  be  disregarded  as  surplusage,  and  the  signature  to 
the  bond  so  expressed  bound  the  appellant  individually  to  the 
terms  of  the  bond. 

Id. — Use  or  Corporation  Name  in  Modifying  Lease — Personal  Con- 
trol or  Whole  Stock — ^"Corporate  Double"  or  Himself. — Where 
the  corporation  name  used  by  appellant  in  securing  the  modification 
of  the  lease  included  the  use  of  appellant's  own  name,  and  was 
signed  by  his  own  name  for  the  eorporation,  and  the  evidence  shows 
that  he  had  the  personal  control  of  all  of  its  stock  and  held  it  all 
in  his  own  name,  with  the  exception  of  five  shares,  one  of  which 
was  transferred  to  his  bookkeeper  and  four  others  to  members  of  his 
own  family,  merely  to  qualify  them  as  directors,  it  is  held  that, 
under  these  circumstances,  his  subscription  of  the  corporate  name 
to  such  modification  was  both  the  act  of  the  eorporation  and  his  act 
as  an  individual.  He  was,  in  such  case,  virtually  the  corporation 
itself,  which  was  his  "corporate  double." 

tD. — Evidence — Proper  Admission  or  Documents. — The  eourt,  under 
the  legs!  effect  of  the  evidence  concerning  the  signatures  to  the  bond 
and  to  the  written  modification  of  renti  properly  admitted  each  of 
them  in  evideneo. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing  a  new  trial.    E.  P.  Mogan,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Jas.  P.  Sweeney,  and  Jos.  P.  Lucey,  for  Appellant 
Oavin  McNab,  and  B.  M.  Aikins,  for  Respondents. 

HABT,  J. — The  plaintiffs  brought  this  action  against  the 
defendants  to  recover  the  sum  of  $525  for  rent  alleged  to  be 
due  said  plaintiffs. 

The  action  was  tried  by  the  court,  without  a  jury,  and  the 
plaintiffs  were  given  judgment  in  the  sum  of  $575.31. 

From  said  judgment  and  the  order  denying  him  a  new  trial, 
the  defendant,  Herrscher,  prosecutes  this  appeal. 

The  action  is  founded  on  a  certain  bond,  of  which  more  here- 
after. 

It  appears  from  the  complaint  that  on  or  about  the  twenty- 
fifth  day  of  March,  1907,  by  a  written  lease,  bearing  date 
March  23,  1907,  the  plaintiffs  demised  and  delivered  into  the 
possession  of  the  defendant.  Mass,  certain  premises  situated 
in  the  city  of  San  Francisco,  for  a  period  of  five  years  from 
the  first  day  of  April,  1907,  at  the  total  rent  or  sum  of  $14,000, 
payable  in  advance  in  equal  monthly  payments.  At  the  same 
time,  and  as  a  part  of  the  same  transaction,  the  defendant, 
Herrscher,  executed  and  delivered  to  the  plaintiffs  a  bond, 
'^  conditioned,  among  other  things,  upon  the  payment  of  all 
rents  and  sums  of  money  as  set  forth  in  said  lease.'' 

On  the  eleventh  day  of  December,  1907,  the  terms  of  tb^ 
lease  above  mentioned  were  so  modified  as  that  the  rent  was 
reduced  for  the  year  beginning  with  the  fifteenth  day  of 
December,  1907,  to  the  total  sum  of  $2,100,  etc.  The  com- 
plaint alleges  that  the  defendant,  Herrscher,  assented  to  said 
alteration  of  said  lease. 

The  bond  referred  to  was  signed  and  executed  by  Louis 
Maas  and  ''Jos.  Herrscher  ft  Co.'' 

The  agreement  modifying  or  altering  the  terms  of  the  lease, 
as  indicated,  was  subscribed  and  executed  by  the  plaintiffs 
and  ''For  Jos.  Herrscher  Co.,  Inc.,  Jos.  Herrscher," 
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This  action  having  been  institnted  against  Jos.  Herrscber. 
individualljy  the  amended  complaint  thus  explains  the  circum- 
stances under  which  the  appellant  came  to  subscribe  to  the 
bond  a  name  implying  such  subscription  to  be  that  of  a  part- 
nership, and  to  the  agreement^  modifying  the  terms  of  the 
lease,  signed  a  name  implying  tiiat  such  subscription  was  that 
of  a  corporation: 

**That  said  Joseph  Herrscher  subscribed  the  said  bond  in 
the  form  and  manner  following,  to  wit:  'Jos.  Herrscher  & 
Co.'  and  that  the  said  signature  *Jos.  Herrscher  ft  Co.'  was 
then  and  there  the  individual  trade  name,  firm  and  style  of 
said  Joseph  Herrscher,  and  was  appropriated  and  used  by  him 
exclusively  as  such  trade  name,  firm  and  style,  and  that  he 
signed  the  said  bond  in  the  form  and  manner  aforesaid  with 
the  intention  of  binding  himself  by  such  signature,  and  that 
it  was  mutually  understood  by  and  between  the  plaiutifEs  and 
the  said  Herrscher  that  he  and  he  alone  was  intended  to  be 
designated  by  such  trade  name,  firm  and  style,  and  that  plain- 
tiffs signed  and  delivered  the  said  lease  upon  the  faith  of  such 
mutual  understanding;  and  that  said  Herrscher  at  the  time 
of  signing  said  bond  well  knew  that  plaintiffs  so  understood 
said  signature  by  said  Herrscher,  and  said  Herrscher  well 
knew  at  the  time  of  the  delivery  of  said  lease  that  the  plain- 
tiffs delivered  the  said  lease  upon  the  faith  of  such  mutual 
understanding. 

''That  'Jos.  Herrscher  Co.,  Inc.,'  is  and  at  all  times  herein 
referred  to  was  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  California ;  and  that 
said  Herrscher  at  all  of  said  times  owned  and  held,  and  now 
owns  and  holds,  the  entire  capital  stock  of  said  corporation, 
except  five  shares  thereof,  which  said  five  shares  are  held  in 
the  names  of  the  directors  of  such  corporation  as  qualifying 
shares  merely  to  qualify  them  holders  thereof  as  directors  of 
said  corporation." 

The  answer  denies  that  *' Joseph  Herrscher  ft  Co.  was  at 
any  time  the  individual  trade  name,  firm  and  style  of  said 
Joseph  Herrscher  or  that  he  signed  the  said  bond  with  the  in- 
tention of  binding  himself  by  such  signature, ' '  and  denies  that 
Herrscher,  "as  surety,  or  otherwise,  assented  to  the  alteration 
in  said  lease*" 
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The  court  found  that  ''said  Joseph  Herrscher  subscribed 
the  said  bond  in  the  form  and  manner  following:  'Jos.  Herr* 
scher  ft  Co./  and  that  the  said  signature,  'Jos.  Herrscher  ft 
Go.'  was  then  and  there  the  individual  trade  name,  firm  and 
style  of  said  Joseph  Herrscher,  and  was  appropriated  and 
used  by  him  ezclusiyely  as  such  trade  name,  firm  and  style, 
and  that  he  signed  the  said  bond  in  the  form  and  manner 
aforesaid  with  the  intention  of  binding  himself  by  such  signa- 
ture, and  that  it  was  mutually  understood  by  and  between  the 
plaintiffs  and  the  said  Herrscher  that  he,  and  he  alone,  was 
intended  to  be  designated  by  such  trade  name,  firm  and  style, 
and  that  plaintiffs  signed  and  delivered  said  lease  upon  the 
faith  of  such  mutual  understanding/'  etc.  The  court  further 
found  that  the  plaintiffs,  at  the  express  request  of  said  Herr- 
scher and  without  further  consideration,  agreed  to  and  did 
reduce  tiie  rent  reserved  in  said  lease;  that  said  Herrscher, 
by  signing  the  writing  noting  the  alteration  in  said  lease,  as 
follows:  "For  Jos.  Herrscher  Co.,  Inc.,  Jos.  Herrscher/' 
assented,  as  surety  upon  said  bond,  to  the  alteration  in  said 
lease;  that  "  'Jos.  Herrscher  Co.,  Inc.,'  is  and  at  all  times 
herein  referred  to  was  a  corporation  organized  under  and  by 
virtue  of  the  laws  of  the  state  of  California,  and  that  said 
Herrscher  at  all  of  said  times  owned  and  held,  and  now  owns 
and  holds,  the  entire  capital  stock  of  said  corporation,  except 
five  shares  thereof,  which  said  five  shares  are  held  in  the 
names  of  the  directors  of  such  corporation  as  qualifying 
shares,  namely  to  qualify  them  holders  thereof  as  directors  of 
said  corporation." 

The  contention  is  that  the  foregoing  findings  are  not  justi- 
fied by  the  evidence.  In  other  words,  the  appellant  asserts: 
1.  That  the  evidence  does  not  show  that  Herrscher  intended 
to  bind  himself  by  said  bond  or  that  he  did  do  so.  2.  That  if 
he  did  thus  personally  bind  himself,  there  is  no  evidence  which 
supports  the  finding  that  he  assented  to  the  modification  of  the 
lease,  to  secure  the  fulfillment  of  the  terms  of  which  the  bond 
was  given. 

We  are  unable  to  agree  with  the  appellant's  contention. 
The  evidence  sufiSciently  supports  the  findings  referred  to. 

The  entire  transaction  seems,  indeed,  to  have  been  one  con- 
ducted and  consummated  between  the  appellant  and  the 
lesson.    Maas,  it  would  seem,  was  only  nominally  interested 
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in  the  lease.  However  that  may  be,  the  court  was  jturtified  in 
finding  from  the  evidence  that  Herrscher  not  only  intended 
to  bind  himself  personally  by  the  bond  but  did  do  so,  and 
later  personally  assented  to  a  modification  of  the  terms 
thereof  by  subscribing  to  the  written  instrument  containing 
terms  to  that  effect.  And  it  is  quite  dear,  from  all  the  cir- 
cumstances of  the  several  transactions,  that  Earsman,  the 
agent  of  plaintiffs,  who  conducted  the  negotiations  on  their 
behalf,  was  given  to  understand  by  Herrscher  that  his  purpose 
was  to  bind  himself  personally  as  surety  for  tiie  payment  of 
the  rent. 

Earsman  testified  that  he  first  heard  of  the  appellant  and 
not  of  Maas  as  the  party  desiring  to  lease  the  premises.  He 
called  upon  Herrscher,  talked  with  him  about  the  property 
and  the  leasing  thereof,  and  then  accompanied  him  to  the 
premises  so  that  he  (Herrscher)  might  inspect  the  same. 
Herrscher  ''was  the  only  man  I  dealt  with  in  renting  this 
place  to  Maas,"  he  testified.  ''I  discussed  the  terms  with 
Herrscher  and  agreed  upon  them.  He  was  to  be  surety  for 
the  tenant,  Louis  Maas,  who  was  an  employee  of  his,  and  his 
name  was  used  to  fill  in.  I  was  told  this  by  Herrscher  and 
Maas.  I  told  them  before  the  execution  of  the  lease  and  the 
bond  that  I  would  not  lease  the  premises  unless  a  bond  was 
given.  I  gave  the  keys  to  Mr.  Herrscher  about  the  end  of 
August. '*  Earsman  prepared  the  lease  and  the  bond,  and 
when  he  presented  the  last-mentioned  document  to  Herrscher 
for  his  signature,  the  name  of  the  surety  being,  so  he  testified, 
left  blank  in  the  body  of  the  instrument,  the  latter  instructed 
him  to  insert  in  said  blank  in  said  bond  the  name,  ''Jos. 
Herrscher  &  Go.'*  The  appellant  at  one  time  had  a  partner, 
but  he  told  Earsman,  at  the  time  of  the  execution  of  the  bond, 
that  said  partner  had  withdrawn  from  the  firm.  After  the 
execution  of  the  bond,  Herrscher  paid  the  balance  of  the  rent, 
$190,  for  the  month  of  March,  1907,  said  rent  being  payable  in 
advance. 

The  witness,  Landis,  bookkeeper  for  the  Joseph  Herrscher 
Company  for  five  years  up  to  the  time  of  the  trial,  testified 
that  said  company  (a  corporation),  consisted  principally  of 
the  appellant.  There  were,  he  said,  one  thousand  shares  of 
stock  in  said  company,  and  all  those  shares  but  five  were  owned 
by  Herrscher.    The  witness  himself  and  four  others  (mem* 
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bers  of  Hemcher's  family)  each  owned  a  share,  having:  ac- 
quired the  same  for  the  sole  purpose  of  qualifying  them  as 
directors.  **I  recollect/'  he  further  testified,  **Mr.  Barsman 
bringing  papers  to  Mr.  Herrscher's,  at  Church  and  Market 
streets.''  He  further  stated  that,  "as  bookkeeper  for  Mr, 
Herrscher,  he  received  the  rents  from  the  building  (on  the 
premises  in  question)  after  they  were  collected  and  credited 
them  on  the  books.  Mr.  Maas  was  in  Mr.  Herrscher's  employ 
at  that  time  as  salesman." 

Maas,  the  nominal  lessee,  testif3dng  as  a  witness  for  appel- 
lant, declared:  "I  was  an  employee  of  Joseph  Herrscher  at 
that  time  [referring  to  the  time  of  the  making  of  the  lease 
and  bond].  I  signed  that  document  [the  lease]  at  the  request 
of  Mr.  Herrscher.  .  •  •  My  interest  at  first  was  this:  I  nego- 
tiated for  the  lease  with  the  consent  that  Mr.  Herrscher  would 
go  on  my  bonds,  I  was  not  to  have  any  interest  in  the  prem- 
ises more  than  my  rental  interest  in  it — ^that  is,  in  subrenting 
the  premises.  I  was  not  to  receive  anything  from  that  in  ad- 
dition to  my  salary  as  working  for  Herrscher.  I  was  to  re- 
ceive no  share  in  the  profits.  •  •  •  I  never  received  any  rents. 
Mr.  Herrscher  negotiated  for  the  reduction  of  the  original 
rent  asked.  •  .  •  Mr.  Herrscher  was  the  one  who  decided  the 
terms  of  the  contract  with  regard  to  the  amount  of  rent  and 
with  regard  to  everything  I  left  it  entirely  to  Mr.  Herrscher." 

The  appellant  testified  that  "there  is  a  corporation  in  which 
I  am  interested,  known  as  Vos.  Herrscher  &  Co.';  that  was  in 
existence  at  the  time  this  lease  and  bond  were  executed. 
Nothing  was  said  about  the  corporation  going  on  the  bond. 
When  the  lease  and  bond  were  presented  to  me  with  the  name 
'Jos.  Herrscher  &  Co.'  written  in,  I  called  Mr.  Earsman'^s  at- 
tention to  that  fact.  He  said  that  the  lease  [bondt]  was 
already  made  out  'Jos.  Herrscher  &  Co.' — never  mind — for 
me  to  sign  exactly  as  he  had  written  it  out  on  top,  which  I 
did — signed  it  exactly  as  he  told  me  to  sign  it.  There  was  no 
such  firm  as  Joseph  Herrscher  &  Co.  in  existence." 

The  foregoing  statement  of  the  evidence,  in  substance,  is, 
we  think,  sufficient  to  show  that  the  court  was  justified  in  not 
only  finding  that  the  appellant  intended  to  bind  himself  per- 
sonally to  the  obligations  of  the  bond,  but  that  he  did  do  so, 
and,  further,  that  he  not  only  personally  assented  to  a  modifi- 
cation of  the  terms  of  the  lease,  but  that  such  alteration  was 
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brought  about  solely  through  his  own  negotiations  with  plain* 
tiffs. 

If  any  doubt  could  arise  from  the  testimony  produced  by 
plaintiffs  upon  the  question  whether  appellant  intended  to 
and  did  personally  bind  himself  on  the  bond,  that  doubt  is  cer- 
tainly removed  by  his  own  admissions.  He  testified,  as  seen, 
that  nothing  was  said  about  the  corporation  going  on  the  bond 
and  that  there  was  no  partnership  known  as  *' Jos.  Herrscher 
&  Co.'*  in  existence  when  the  transaction  took  place.  He 
signed  the  bond  in  the  name  of  a  partnership  which  had  no  ex- 
istence, but  in  doing  so  signed  his  own  name.  The  eircum- 
itauces  under  which  he  subscribed  that  name  to  the  bond 
elearly  disclose  his  intention,  for  had  he  intended  to  thus  bind 
the  corporation  and  not  himself  in  his  individual  capacity,  he 
would  undoubtedly  have  so  announced,  and  refused  to  sub- 
scribe either  his  individual  name  or  that  of  a  partnership 
having  no  existence  when  the  instrument  was  submitted  to 
him  for  his  signature  and  execution.  At  least  this  would  have 
been  the  natural  and  sensible  course  of  a  sensible  and  honest 
business  man  having  no  intention  of  binding  himself  as  an  indi* 
vidual  and  who  was  acting  in  good  faith  in  the  transaction. 
Another  circumstance  of  potent  significance  bearing  upon  the 
question  of  his  intention  is  the  fact,  not  disputed,  that  he  was 
interested  in  the  lease — ^indeed,  if  not  in  reality  the  sole  lessee, 
he  was  a  joint  lessee  with  Maas.  It  is  quite  reasonable  to  sup- 
pose from  this  fact  that  he  would  be  perfectly  willing,  and,  in 
truth,  intended  to  bind  himself  personally  for  the  rent  re- 
served in  a  lease  in  which  he  was  more  vitally  interested  than 
any  other  person,  except,  perhaps,  the  lessors.  But  the  very 
fact  itself  that  he  signed  the  bond  is  sufficient  to  bind  him, 
whatever  may  have  been  his  intention,  notwithstanding  that, 
in  signing  the  bond,  he  unnecessarily  added  the  words  ^'&  Co.'* 
to  his  own  name.  If,  as  he  testified,  there  was  no  partnership 
in  existence  by  the  name  of  ''Joseph  Herrscher  &  Co.,*'  then 
the  words  thus  added  to  his  name  as  subscribed  to  the  bond 
were  superfluous  and  surplusage,  are  perfectly  meaningless 
and  without  legal  or  any  significance  as  so  employed,  ai^d 
can,  therefore,  in  no  way  operate  to  release  him  from  personal 
liability  on  the  bond. 

Nor,  under  the  evidence,  can  the  plea  that,  because  the  in- 
strument changing  the  terms  of  the  lease  was  subscribed  by 
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the  appellant  as  *'Jos.  Herrscher  Co.,  Inc./'  be  eaccessfuUj 
set  up  in  support  of  the  position  that  he  did  not  personally 
assent  to  such  modilication. 

No  one  will  dispute  the  very  obvious  proposition  that  a  guar- 
antor is  released  from  liability  by  any  material  alteration  of 
the  terms  of  the  contract  guaranteed,  where  such  alteration 
is  made  without  his  consent. 

But  we  think  that  it  appears  very  clearly  from  the  evidence 
that  Herrscher  consented  to  the  change  in  the  terms  of  the 
lease  involved  here.  In  the  first  place,  it  is  to  be  noted,  in  this 
connection,  that  the  proof  shows  that  Herrscher  was  himself, 
practically,  the  corporation.  He  owned  all  but  five  of  the  one 
thousand  shares  of  stock  for  which  the  corporation  was  capi- 
talized, and  the  shares  thus  otherwise  owned  had  been  given 
or  transferred  to  the  holders  thereof  for  the  single  purpose 
of  completing  the  machinery  essential  to  the  operation  of  the 
corporation.  Under  these  circumstances,  the  subscription  of 
the  corporation 's  name  to  the  writing  effecting  the  alteration 
in  the  terms  of  the  lease  was  at  one  and  the  same  time  both 
the  act  of  the  corporation  and  his  act  as  an  individual.  Being 
practically  owner  of  all  the  stock,  he  was  virtually  the  corpora- 
tion itself,  or,  as  the  cases  put  it,  the  corporation  was  his  '^  cor- 
porate double."  (Relley  v.  Campbell,  134  Cal.  175,  [66  Pao. 
220]  J  RuU  V.  Obear,  15  Cal.  App.  436,  [115  Pac.  67].) 

That,  in  point  of  fact,  the  appellant  did  personaUy  consent 
to  the  modification  of  the  lease,  is  a  proposition  that  offers  no 
possible  pretext  for  debate.  Maas  testified,  as  we  have  shown, 
that  Herrscher  was  the  person  most  vitally  interested  in  the 
lease.  In  fact,  Maas  said  that  he  himself  had  no  real  interest 
in  the  lease  and  that  Herrscher  was  the  actual  lessee.  The 
latter  addressed  a  letter  (over  the  signature  of  the  corpora- 
tion or,  to  speak  more  accurately,  over  his  corporate  name) 
to  the  agent  of  the  lessors,  asking  for  a  reduction  of  the  rent, 
and  eventually,  after  further  negotiations,  succeeded  in  having 
the  rent  lowered.  For  the  corporation  he  signed  the  agree* 
ment  changing  the  lease  in  that  regard.  Manifestly,  under 
these  circumstances,  it  would  be  absurd  to  say  that,  as  the 
corporation,  he  consented  to  the  alteration,  but  that,  as  an  in- 
dividual, he  did  not.  In  other  words,  he  was  himself,  to  bor- 
row a  colloquialism,  the  **body,  breeches  and  soul"  of  the 
corporation — that  is,  the  two  were  so  inseparably  linked  to- 
la Cfti.  App.— as 
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gether  that  the  corporation  conid  do  no  business  or  perform 
no  act  within  the  scope  of  its  authority  without  such  business 
or  such  act  being  solely  for  and  that  of  Herrscher  himself,  and, 
having,  as  seen,  personally  conducted  all  the  negotiations  for 
himself  as  the  corporation,  it  would  certainly  involve  a  pal- 
pable as  well  as  a  ridiculous  solecism  in  the  irresistible  logic 
of  the  situation  as  it  is  disclosed  by  the  circumstances  pre- 
sented here  to  say  that  both  he  and  the  corporation  did  not 
at  one  and  the  same  time,  as  one  and  the  same  act,  agree  to 
a  modification  of  the  lease  that  would  and  did  result  in  lessen- 
ing, in  a  ratio  equal  to  the  extent  of  the  reduction  of  the  rent, 
the  burden  of  his  or  its  (in  whatever  gender  it  may  please 
him  to  say  that  he  assumed  the  obligation)  liability  on  the 
bond  guaranteeing  the  pa3anent  of  the  stipulated  rent. 

But  we  need  consider  the  evidence  in  detail  in  this  opinion 
no  further.  It  is  sufficient  to  say,  generally,  in  concluding 
upon  the  question  whether  the  findings  essential  to  the  sup- 
port of  the  judgment  are  justified  by  the  evidence,  that  the 
record  is  pregnant  with  circumstances  and  statements,  to  some 
of  which  we  have  not  specifically  adverted  here,  showing  very 
clearly  that  the  appellant  personally  executed  the  bond,  per- 
sonally assented  to  the  alteration  of  the  lease,  and  is,  there- 
fore, personally  compellable  under  the  obligation  so  assumed 
to  execute  and  make  good  the  indemnity  for  which  he  thus 
became  personally  responsible. 

It  is  further  objected  that  the  court  committed  error 
seriously  prejudicing  the  rights  of  the  appellant  by  admitting 
in  evidence  the  bond  to  which  the  name  of  **  Joseph  Herr- 
scher ft  Co."  was  subscribed  and  the  written  instrument 
modifying  the  lease,  whereby  the  rent  was  reduced.  The  ob- 
jection to  these  documents  was  based  upon  the  general  grounds 
that  they  were  irrelevant,  immaterial  and  incompetent.  The 
court  made  no  mistake  in  receiving  these  instruments  in  evi- 
dence, as  must  be  apparent  from  the  conclusion  at  which  we 
have  arrived  as  to  tiieir  legal  effect  upon  the  parties  to  this 
action. 

The  judgment  and  the  order  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J^  eoncuned. 
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[GIt.  No.  948.    First  AppeOate  Diitrfet.— Febmarj  24,  1912.] 

PRANK  A.  FIDDYMENT,  Respondent,  T.  M.  JOHNSON 

et  aL,  Appellants. 

Bam  of  Balid  Hat  m  Babns— Puci  fee  Ton— Part  Patmint— Titlb 
Passed— Loss  by  Flood — ^Bisk  or  Butzb. — A  tale  of  all  the  baled 
hay  in  two  barns  of  the  plaintiff  to  the  defendants  at  a  fixed  price 
per  ton,  which  were  leparated  from  all  other  hay  in  the  bams,  and 
which  were  exhibited  and  fully  identified,  and  npon  which  defendants 
paid  $400,  and  was  to  pay  the  residue  of  the  price  per  ton  in  in- 
stallments upon  delivery  from  time  to  time,  passed  a  present  title 
to  the  defendants  to  all  of  tiie  baled  hay;  and  where,  without  the 
fault  of  the  seller,  after  delivery  and  payment  for  a  number  of  in- 
stallments, the  undelivered  bales  were  damaged  as  the  result  of  a 
flood,  such  bales  were  at  the  risk  of  the  buyer,  and  the  loss  must 
fall  upon  him. 

Id. — Cods  Pbovision  as  to  Passaos  or  Tms  vo  Buta. — ^Under  sec- 
tion 1140  of  the  Civil  Code  "The  title  to  personal  property  sold  or 
exchanged  passes  to  the  buyer  whenever  the  parties  agree  upon  a 
present  transfer,  and  the  thing  itself  Is  identified,  whether  it  is 
separated  from  other  things  or  not.** 

Id. — Aqrezmknt  upon  Pbesbnt  Tkansfbb — Question  or  Faot. — ^From 
the  evidence  presented  to  the  court,  it  was  a  question  of  fact  for  the 
court  to  determine  as  to  whether  or  not  the  parties  had  agreed  upon 
a  present  transfer.  Where  the  intention  of  the  parties  is  not  clear, 
but  must  be  determined  from  the  facts  and  circumstances  of  the 
ease,  it  is  a  question  of  fact  for  the  jury  or  the  trial  judge. 

Id. — ^WSIOHINO  AND  MXASUEINO  TO  ASOEBTAIN   FiNAL  PbIOE — ^DeLTVERT 

AT  PoniT  or  SmPMSNT. — If  the  goods  sold  are  identified,  and  the 
parties  agree  upon  a  present  transfer,  it  does  not  matter  that  weigh- 
ing or  measuring  is  necessary  to  ascertain  the  price  to  be  finally 
paid;  neither  is  tiis  fact  that  the  seller  has  agreed  to  haul  and  de- 
liver the  goods  at  some  point  of  shipment  necessarily  controlling. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial    Jas.  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  P.  Sweeney^  for  AppeUanta. 
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Meredith,  Landis  &  Johnson,  James  D.  Meredith,  and  J.  B. 
Landis,  for  Respondent. 

HALL,  J. — This  is  an  appeal  from  a  judgment  and  order 
denying  defendants'  motion  for  a  new  trial. 

On  or  about  the  fifteenth  day  of  January,  1907,  plaintiff 
sold  or  agreed  to  sell  to  defendants  all  the  baled  hay  belonpr- 
ing  to  plaintiff  situated  in  two  certain  barns,  at  an  agreed 
price  per  ton.  At  the  time  of  the  agreement  $400  was  paid 
on  the  purchase,  and  thereafter,  from  time  to  time,  as  appel- 
lants sent  their  schooners  for  the  hay,  portions  were  delivered 
and  subsequently  paid  for. 

On  the  twenty-third  day  of  March,  however,  a  flood  oc- 
curred, which  ruined  and  damaged  the  balance  of  the  hay  as  it 
remained  in  the  bams,  and  the  purchasers  refusing  to  pay 
therefor,  this  action  was  brought  to  recover  the  balance  as 
upon  a  completed  sale  of  hay. 

The  theory  of  plaintiff  was  and  is  that  by  the  contract 
entered  into  the  title  to  the  hay  passed  to  the  purchasers,  and 
that  its  subsequent  loss  before  actual  delivery  and  removal, 
occurring  without  the  fault  of  the  plaintiff,  must  be  borne  by 
the  purchasers. 

The  principal  and  really  only  point  to  be  determined  upon 
this  appeal  is  as  to  whether  or  not  the  evidence  supports  the 
finding  that  title  to  the  hay  passed  from  the  seller  to  the 
buyers  at  the  making  of  the  contract. 

Tt  is  true  that  appellants  in  their  brief  raise  the  question  as 
to  the  authority  of  Webber  to  make  any  contract  for  purchase 
other  than  one  of  delivery  f.  o.  b.  at  the  river  bank  or  landing. 
But  all  discussion  as  to  the  agency  of  Webber  in  whatever  con- 
tract he  did  make  is  foreclosed  by  the  stipulation  entered  into 
by  the  appellants  at  the  trial.  It  was  stipulated  by  appellants 
that  in  the  negotiations  between  Mr.  Webber  and  Mr.  Fiddy- 
ment  in  the  transaction  of  the  sale  of  the  hay  from  Fiddyment 
to  appellants,  Mr.  Webber  was  the  agent  of  appellants.  This 
was  a  full  and  complete  stipulation  that  Webber  was  the  agent 
of  appellants  in  the  transaction  involved  in  this  suit,  and  it  is 
now  too  late  to  urge  that  appellants  were  not  bound  by  his 
contract  because,  forsooth,  he  might  have  violated  his  instruc- 
tions as  tp  tba  terms  upon  which  he  might  make  purchases. 


Feb.  1912.]  FiDDTMENT  f^.  J0HN8OH.  841 

Betoming,  now,  to  the  only  real  question  inyolved  in  the 
appeal,  does  the  record  show  sofficient  to  support  a  finding  of 
a  present  sale,  or  transfer  of  title  at  the  time  of  making  the 
agreement  1    We  think  it  clearly  does. 

''The  title  to  personal  property  sold  or  exchanged  passes 
to  the  buyer  whenever  the  parties  agree  upon  a  present  trans- 
fer, and  the  thing  itself  is  identified,  whether  it  is  separated 
from  other  things  or  not.''    (Civ.  Code,  see.  1140.) 

The  hay  in  this  case,  as  the  evidence  abundantly  shows, 
was  fully  identified.  It  was  all  the  baled  hay  belonging  to 
plaiuti£F  eontained  in  two  certain  bams,  a  smaller  and  a 
larger  bam.  The  smaller  bam  contained  only  baled  hay,  all 
belonging  to  plaintiff.  The  larger  bam  contained,  besides 
the  baled  hay,  some  loose  unbaled  hay  belonging  to  him,  and 
some  baled  barley  hay  belonging  to  one  Chambers.  The 
baled  hay  of  plaintiff  in  the  larger  bam  consisted  of  a  small 
portion  of  barley  hay  and  alfalfa  hay.  The  bam  was 
divided  into  separate  compartments.  In  one  was  baled  hay 
belonging  to  Mr.  Chambers;  in  another  was  baled  hay,  barley 
and  alfalfa,  belonging  to  plaintiff,  and  in  another  baled 
alfalfa  belonging  to  plaintiff,  and  on  top  of  this  baled  barley 
hay  belonging  to  Mr.  Chambers.  There  was  no  other  baled 
hay  in  the  bam.  The  sale  was  of  all  of  plaintiff's  baled 
hay.  It  was  all  examined  and  identified  by  Mr.  Webber, 
who  also  was  shown  and  examined  the  Chambers  hay  with  a 
view  to  purchasing  it,  which  he  subsequently  did.  Nothing 
remained  to  be  done  to  identify  any  of  the  hay  sold.  It  was 
ready  for  delivery  whenever  it  should  be  called  for.  The 
evidence  as  to  what  occurred  at  the  transaction  shows  that 
Mr.  Webber  examined  the  hay,  and  finally  agreed  to  buy  aU 
of  plaintiff's  baled  hay  in  the  two  bams  at  a  stipulated  price 
per  ton.  Plaintiff  then  consented,  at  Webber's  request,  that 
the  hay  might  remain  in  the  barns  until  June  1st,  to  be 
delivered  as  the  purchasers  might  send  their  schooners  for 
it  from  time  to  time.  After  that  had  been  agreed  upon 
Webber  asked  plaintiff  if  he  would  get  the  hay  to  the  river 
when  the  purchasers  sent  their  schooners  for  it,  and  plain- 
tiff agreed  to  do  so.  The  smaller  bam  was  situated  on  the 
river  bank,  but  the  larger  barn  was  some  200  yards  away, 
and  the  hay  had  to  be  hauled  from  the  larger  bam  to  the 
river  bank.    The  entire  contract  was  in  parol.    No  time  of 
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payment  seeixiB  to  haye  been  stated,  but  $400  was  paid  as  a 
deposit,  and  other  payments  made  from  time  to  time  as  de» 
liveries  were  made. 

Webber  was  called  as  a  witness,  and  remembered  baying 
some  hay  from  plaintiff  in  January,  1907,  but  did  not  re- 
member anything  of  the  details. 

From  the  evidence  presented  to  the  court  it  was  a  ques- 
tion for  the  court  to  determine  as  to  whether  or  not  the 
parties  had  agreed  upon  a  present  transfer.  Where  the  in- 
tention of  the  parties  is  not  clear,  but  must  be  determined 
from  the  facts  and  circumstances  of  the  case,  it  is  a  question 
of  fact  for  the  jury  or  trial  judge.  (35  Cyc.  278;  Prowers 
V.  Nowles,  42  Colo.  442,  [94  Pac.  347] ;  Lobdell  v.  Horion, 
71  Mich.  681,  [40  N.  W.  28] ;  Sherwood  v.  Walker,  66  Mich. 
568,  [33  N,  W.  919];  Toohey  v.  Plummer,  65  Mich.  688, 
[32  N.  W.  897];  FtMer  v.  Bean,  34  N.  H.  290;  Dyer 
V.  Libby,  61  Me.  45;  Smith  v.  Friend,  15  Cal.  124.) 

If  the  goods  are  identified  and  the  parties  agree  upon  a 
present  transfer,  it  does  not  matter  that  weighing  or  meas- 
uring is  necessary  to  ascertain  the  price  to  be  finally  paid. 
(Blackwood  v.  Cutting  Packing  Co.,  76  Cal.  212,  [9  Am. 
St.  Rep.  199,  18  Pac.  249] ;  Lassing  v.  James,  107  Cal.  348, 
[40  Pac.  5341.) 

Neither  is  the  fact  that  the  seller  has  to  deliver  at 
some  point  of  shipment  necessarily  controlling.  In  Dyer  v. 
Libby,  61  Me.  45,  the  seller  was  to  haul  and  deliver  at  a 
specified  point,  and  it  was  held  not  controlling.  In  Bill  v. 
Fuller,  146  Cal.  50,  [79  Pac.  592],  the  seller  was  to  deliver 
oranges,  then  on  the  tree,  at  the  railroad  station  when 
wanted  by  the  purchaser.  The  oranges  sold  were  all  that 
were  grown  by  the  seller  except  the  St.  Michaels.  The 
court,  speaking  through  Mr.  Justice  Shaw,  in  concluding  its 
opinion  said:  ''Nor  do  we  wish  to  be  understood  as  holding 
that  the  title  to  the  crop  did  not  pass  as  soon  as  the  contract 
was  executed.  The  agreement  in  form  imports  a  present 
sale;  the  thing  sold  was  in  existence  and  was  identified  and 
separated  from  other  things.  Under  section  1141  [1140  Y] 
of  the  Civil  Code,  it  would  seem  that  title  passed  at  once, 
and  that  the  oranges  remained  on  the  tree  at  the  risk  of  the 
buyer."  (See,  also,  Greenbaum  v,  Martinez,  86  Cal,  459, 
[25  Pac.  12].) 
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In  the  case  at  bar  the  subject  matter  of  the  sale  was  per- 
fectly identified,  and  the  evidence  was  such  as  to  justify 
the  conclusion  of  the  court  that  the  parties  had  agreed  upon 
a  present  transfer.  The  evidence  therefore  supports  the 
finding  that  title  passed  to  the  purchaser  at  the  execution  of 
the  contract,  and  the  judgment  and  order  should  be  affirmed. 
It  is  so  ordered* 

Lennon,  P.  J.,  and  Kerrigan,  J.,  coneurred. 


[Grim.  No.  226.    Seeond  Appellate  District. — ^Febrnavy  M,  1918.] 

THE    PEOPLE,    Bespondent,    v.    JOSEPH    LILLARD, 

Appellant. 

CUMINAL   Law — ^MUBDEBr— CONTIOTIOM    OW   MANBIAUOHTKBr— KiLUNO   OW 

Flexing  Fblon — Criminal  Nkoliosnox  not  Estabushxd— Verdict 
Unsupportkd— Reversal. — ^Upon  a  prosecution  for  murder,  wbere 
the  defendant  was  eonvieted  of  manslaughter  and  the  evidence  es- 
tablishes without  conflict  that  the  deceased  had  committed  a  felony 
and  was  fleeing  from  the  pursuit  of  citizens  with  a  view  to  appre- 
hend, him,  of  whom  defendant  was  one,  who  commanded  him  to  halt, 
which  he  refused  to  do,  whereupon  defendant  fired  the  fatal  shot,  it 
is  held  that  the  evidence  wholly  fails  to  establish  any  criminal 
negligence  on  defendant's  part,  which  must  be  proved  beyond  a 
reasonable  doubt,  to  warrant  the  verdict,  that  there  is  no  evidence 
warranting  the  eonviction,  and  that  the  judgment  must  be  reversed. 
Id. — JusnriABLs  Homioidb. — Under  section  197  of  the  Penal  Code,  homi- 
cide is  justifiable  when  necessarily  committed  in  attempting,  by  law- 
ful ways  and  means,  to  apprehend  any  person  for  any  felony  com- 
mitted; and  the  general  rule  is  that  even  a  private  person  is  justified 
in  killing  a  fleeing  felon  who  cannot  otherwise  be  taken  if  he  can 
prove  that  the  person  is  actually  guilty  of  a  felony. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Eern 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  Scott,  Fred  J.  Spring,  and  J.  R.  Dorsey,  for  Ap- 
pellants 
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U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent. 

ALLEN,  P.  J. — ^Defendant  was  informed  against  by  the 
district  attorney  of  the  county  of  Kern  for  the  crime  of 
murder.  Under  a  plea  of  not  guilty  trial  was  had  by  a 
jury,  which  by  its  verdict  found  defendant  guilty  of  man- 
slaughter. By  the  judgment  of  the  court  he  was  sentenced 
to  the  penitentiary  for  a  term  of  ten  years.  From  this 
judgment  defendant  appeals. 

The  undisputed  facts  presented  by  the  record  are  these: 
About  the  20th  of  January,  1911,  one  Boss  Brown,  a  pros- 
titute, living  in  what  is  known  as  the  tenderloin  district  of 
Bakersfield,  was  attacked  in  her  house  by  deceased,  who  as- 
saulted her  with  the  evident  intent  of  robbery,  knocking  her 
to  the  floor,  and  when  the  woman  began  to  scream  ''murder" 
and  ''police,"  deceased  ran  from  the  house.  The  woman 
continued  her  screams  of  "stop  thief,"  "murder,"  "police," 
and  these  cries  were  taken  up  by  a  crowd  upon  the  streets. 
Deceased  continued  to  run  down  the  street,  when  defendant, 
who  was  a  bartender  in  a  saloon  located  in  the  same  red- 
light  district,  hearing  the  woman's  cries,  and  seeing  the 
man  running  and  the  crowd  following  thereafter,  and  be- 
lieving that  a  crime  had  been  committed  and  that  the  fleeing 
man  was  the  criminal,  took  a  pistol  which  was  lying  upon 
a  shelf  behind  the  bar  and  ran  into  the  street,  joining  in  the 
pursuit.  The  defendant  seemed  to  be  in  the  lead  of  the 
crowd,  and  deceased  paid  no  attention  to  the  demands  to 
stop,  and  about  the  time  he  was  reaching  a  dark  place  in 
the  street,  when  at  a  distance  of  about  forty  feet  or  more 
ahead  of  defendant,  defendant  fired  a  shot,  from  the  effects 
of  which  deceased's  death  ensued.  Immediately  after  firing 
the  shot  a  police  ofiEicer  and  others  came  up  and  defendant 
told  them  that  the  man  was  "lying  over  there,"  pointing  to 
the  place  where  the  deceased  was  lying,  and  said,  "I  got 
him."  Whether  this  last  statement  was  voluntarily  made, 
or  was  in  response  to  a  question  of  the  police  officer,  is  not 
clear.  Defendant,  however,  said  to  the  police  officer:  "If 
I  am  wanted,  I  will  be  at  the  Bowling  Alley  saloon."  He 
immediately  returned  to  the  saloon,  replaced  the  weapon  on 
the  shelf,  and  a  few  minutes  thereafter  the  officers  came 
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in  and  arrested  him.  There  is  and  can  be  no  question  from 
the  record  that  a  felony  had  been  committed;  that  the  de- 
ceased had  committed  the  felony;  that  the  defendant  had 
reason  to  belieye  and  did  believe  these  facts,  and  that  he 
pursued  the  deceased  with  the  intent  to  capture  him,  and 
for  no  other  purpose.  The  defendant  had  no  acquaintance 
with  the  woman  who  was  the  victim  of  the  attempted  high- 
way robbery;  no  acquaintance  with  the  deceased,  and  no 
fact  even  suggesting  in  the  most  remote  degree  any  motive 
on  the  part  of  defendant,  other  than  a  lawful  one  of  appre- 
hending a  felon,  is  to  be  found  in  the  record.  The  court 
very  properly  charged  the  jury  that  if  the  defendant  saw 
the  deceased  running  at  night  and  heard  persons  cr3ring 
out  *'stop  him,''  "catch  him,*'  *'he  did  it,''  ''he  is  the 
robber,"  and  the  deceased  being  ordered  by  defendant  three 
or  four  times  to  stop  and  he  refused  to  do  so  and  continued 
his  flight,  then  the  defendant  had  reasonable  cause  to  be- 
lieve the  deceased  had  committed  a  felony.  The  jury  were 
further  instructed  that  a  private  person  may  arrest  without 
a  warrant  one  who  has  committed  a  felony,  if  he  has  reason- 
able cause  for  believing  the  person  arrested  to  have  com- 
mitted it>  and  that  an  arrest  may  be  made  by  a  peace  officer 
or  by  a  private  person.  Further,  that  such  peace  officer 
or  private  person  in  making  the  arrest  may  use  such  force  as 
is  necessary  to  arrest  the  felon,  even  to  the  extent  of  kill- 
ing him  when  in  flight.  Further,  that  to  warrant  a  private 
citizen  in  making  an  arrest  without  a  warrant  there  must 
exist  a  state  of  facts  that  would  lead  a  man  of  ordinary  care 
and  prudence  to  believe  or  entertain  an  honest  and  strong 
suspicion  that  the  person  is  guilty.  This  last  instruction,  in 
view  of  the  uncontradicted  evidence  establishing  probable 
cause,  might,  if  standing  alone,  have  misled  the  jury  through 
the  suggestion  that  the  question  of  probable  cause  under 
such  circumstances  was  one  of  fact,  but  considering  such  in- 
struction with  the  first  instruction  given,  which  was  to  the 
effect  that  from  the  evidence,  as  a  matter  of  law,  probable 
cause  for  making  the  arrest  existed,  we  can  see  no  prejudice 
necessarily  resulting.  The  only  question  of  fact  presented 
to  the  jury  related  to  the  matter  of  criminal  negligence.  A 
careful  examination  of  the  record  fails  to  disclose  any  evi- 
dence tending  to  establish  criminal  negligence,  a  fact  which 
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must  be  established  beyond  a  reasonable  doubt  in  order  to 
warrant  conviction.  Section  197  of  our  Penal  Code  pro- 
vides that  homicide  is  justifiable  when  necessarily  committed 
in  attempting,  by  lawful  ways  and  means,  to  apprehend  any 
person  for  any  felony  committed.  Wharton  on  Homicide 
declares  the  rule,  and  quotes  abundant  authority  in  its  sup- 
port: ''Even  a  private  person  is  justified  in  killing  a  fleeing 
felon  who  cannot  otherwise  be  taken,  if  he  can  prove  that 
the  person  is  actually  guilty  of  the  felony."  (Sec.  492.) 
We  are  of  opinion  that  the  uncontradicted  evidence  in  this 
case  fails  to  establish  beyond  a  reasonable  doubt,  or  other- 
wise, criminal  negligence  upon  the  part  of  the  defendant.  If 
officers  and  citizens  are  to  be  punished  for  an  effort  to  sup- 
press crime  and  to  bring  to  justice  those  who  commit  offenses 
against  the  law,  it  is  but  offering  a  premium  for  crime.  The 
facts  appearing  in  the  record  that  the  woman  attacked  was  a 
prostitute,  and  that  defendant  was  a  bartender,  have  no  sig- 
nification. Whatever  may  have  been  their  employment  in  life, 
they  were  and  are  entitled  to  the  same  protection  of  life  and 
liberty  as  other  citizens,  and  the  defendant,  regardless  of 
such  occupation,  possessed  the  same  right  as  any  other  pri- 
vate citizen  to  apprehend  the  deceased,  who  had  been  guilty 
of  a  felony. 

We  are  of  opinion,  therefore,  that  there  is  no  evidence  in 
this  case  warranting  the  defendant's  conviction  and  support- 
ing the  judgment,  and  the  judgment  is  reversed, 

James,  J.,  and  Shaw,  J.,  concurred. 


[Ciy.  No.  1054.    Second  Appellate  DiBtrict.— February  24,  1W2.] 

JOHN  L.  PATTERSON,  Respondent,  v.   CLARENCE   T. 

TORREY,  Appellant. 

Bbokeb's  Commissions — Oral  Request  fob  Sebvicss — Statute  ov 
Frauds — ^Memorandum  in  Writing  Required. — ^The  fact  that  a 
broker,  suiDg  for  commiBsions,  on  a  Bale  of  real  estate,  performed 
▼aluable  lervices  for  the  defendant  at  his  oral  request,  eannot  aa* 
thorize  the  recovery  of  any  compensation  therefor,  in  the  absence  of 
some  note  or  memorandum  in  writing,  subscribed  bj  the  defendant| 
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whereby  plaintiff  was  employed  or  anthorixed  to  negotiate  the  aale 
or  exchange,  aa  required  by  enbdiviaion  6  of  leetion  1624  ol  the 
Civil  Code. 

Id. — ^Improper  Findiko — Ikconsistenot  With  Plain  Impost  of  Lan- 
ouAGS  UsBi>. — It  ie  held  that,  while  the  court  finds  that  the  inetm- 
ment  waa  made  and  delivered  by  the  defendant  "for  the  purpose  of 
authorizing  the  plaintiff ,  as  such  real  estate  broker,  to  make  such 
sale  and  exchange  of  said  property  of  defendant  for  commission 
on  the  terms  and  price  specified  for  defendant,"  nevertheless  the 
purpose  specified  in  such  finding  is  whoUy  inconsistent  with  the  plain 
import  of  the  language  used  by  the  parties. 

Id. — ^Nakbd  Act  of  Ownxb  Fixing  Psiob. — The  naked  act  of  an  owner 
of  real  estate  in  fixing  a  price  at  which  he  is  willing  to  sell  or  ex- 
change the  same,  given  in  writing  at  the  request  of  a  broker,  does 
not  constitute  an  employment  of  such  broker  by  the  owner,  or  bind 
him  to  pay  the  broker  a  commission  for  making  a  sale  of  the  prop- 
erty. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Watkins  &  Blodget,  for  Appellant 

Trusten  P.  Dyer,  and  Murphey  &  Poplin,  for  Respondent 

SHAW,  J. — Action  by  real  estate  broker  to  recover  com- 
missions for  negotiating  a  sale  and  exchange  of  real  property 
valued  at  $20,000. 

Judgment  went  for  plaintiff,  from  which,  and  an  order 
denying  his  motion  for  a  new  trial,  defendant  appeals. 

It  appears  from  the  allegations  of  the  complaint  and  find- 
ings of  the  court  that  defendant,  after  making  an  unsuccess- 
ful attempt  to  negotiate  an  exchange  of  his  property  with 
one  Charles  H.  SIcFarland,  signed  and  delivered  to  plaintiff 
a  writing  as  follows: 

**Mr.  Patterson:  At  your  request,  I  will  give  you  the  price 
wanted  for  my  house  2659  Ellendale  place. 

''For  the  place  bare  of  all  hangings  and  draperies — 
$20,000  00/xx. 

''For  the  place  including  hangings  and  draperies,  window 
curtains  and  etc,  $23,500.00. 
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*'I  will  accept  in  exchange  Mr.  McFarland's  home  on 
either  proposition  at  a  valuation  of  $8,000  00/xz.  Balance 
cash. 

••(Signed)     C.  T.  TORRET/' 

And  thereupon,  as  alleged  and  found  by  the  court,  re- 
quested plaintiff  to  see  Mr.  McFarland  in  regard  to  mak- 
ing the  exchange.  As  requested  by  defendant,  plaintiff  saw 
McFarland  and  procured  from  him  an  acceptance  of  the  offer 
made  by  defendant  to  plaintiff,  in  accordance  with  which  the 
sale  and  exchange  were  consummated. 

While  upon  the  record  there  can  be  no  doubt  as  to  the 
fact  that  plaintiff  performed  valuable  services  at  defend- 
ant's oral  request,  nevertheless,  the  law  is  too  well  settled  to 
admit  of  controversy  that  there  can  be  no  recovery  of  com- 
pensation therefor,  in  the  absence  of  some  note  or  memo- 
randum in  writing  subscribed  by  the  defendant,  whereby 
plaintiff  was  employed  or  authorized  to  negotiate  the  sale  or 
exchange.  (Civ.  Code,  subd.  6,  sec.  1624.)  The  writing 
does  not  purport  to  be  other  than  a  statement  fixing  the  price 
at  which  defendant  was  willing  to  sell  his  property,  and  ex- 
pressing his  willingness  to  accept  McFarland's  home  at  a 
valuation  of  $8,000  in  part  payment  of  the  price  so  fixed.  It 
is  impossible  to  construe  the  instrument  as  constituting  an 
employment  of  plaintiff  by  defendant,  or  conferring  upon 
him  any  authority  to  negotiate  a  sale  or  exchange  for  a  com- 
pensation or  commission.  While  the  court  finds  that  the 
instrument  was  made  and  delivered  by  defendant  *'for  the 
purpose  of  authorizing  the  plaintiff,  as  such  real  estate  broker, 
to  make  such  sale  and  exchange  of  said  property  of  defendant 
with  said  Charles  H.  McFarland,  for  commission,  on  the  terms 
and  price  specified  by  defendant,"  nevertheless,  such  purpose 
is  wholly  inconsistent  with  the  plain  import  of  the  language 
used  by  the  parties.  The  naked  act  of  an  owner  of  real  estate 
in  fixing  a  price  at  which  he  is  willing  to  sell  or  exchange  the 
same,  given  in  writing  at  the  request  of  a  broker,  does  not  con- 
stitute an  emplo3anent  of  such  broker  by  the  owner,  or  bind 
him  to  pay  the  broker  a  commission  for  making  a  sale  of  the 
property. 

For  the  reason  that  the  record  discloses  no  emplojrment  of 
plaintiff  evidenced  by  writing,  under  which  defendant  either 
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directly  or  by  implication  agreed  to  pay  him  a  compensation 
for  his  services,  the  judgment  and  order  are  reversed. 

Allen,  P.  J^  and  James,  J.,  ooneorred* 

A  petition  for  a  rehearing  of  this  eanse  was  denied  by  the 
district  court  of  appeal  on  March  25,  1912,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  April  24, 1912. 


[Ciy.  No.  928.    Flnt  Appellate  District.— FebrDary  26,  1912.] 

MILLIE  JESSEN,  Formerly  MILLIE  EING,  Respondent,  v. 
PETERSON,  NELSON  &  CO.,  a  Corporation,  Appellant. 

FofPiNos — Butt  of  Court— Matbbxal  Issuxs— Ui/tihatb  Fact— Pbo- 
BATivx  Facts. — It  U  the  duty  of  the  trial  eonrt  to  And  upon  sU 
of  the  material  israes  raised  hj  the  pleadings;  and  ordinarily  it  is 
necessary  to  the  validity  and  sufficiency  of  findings  that  such  court 
should  find  the  ultimate  fact  in  issue,  or  such  probative  facts  as  will 
enable  the  court  to  declare  that  the  ultimate  fact  necessarily  results 
therefrom.  Where  probative  facts  are  found  from  which  the  ex- 
istence of  the  ultimate  fact  may  be  conclusively  inferred,  the  find- 
ing is  sufficient,  and  a  judgment  baaed  thereon  will  be  sustained. 

Id. — Action  fob  Damaoks  voa  Personal  Injubirs — Findings  upon  Map 

TERIAL     ISSUSS — ^ULTIMATE     FINDING     IN     CONCLUSIONS    Of     LAW.-* 

Where^  in  an  action  to  recover  damages  for  personal  injuries  to  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant, the  court  found  for  the  plaintiff  upon  all  of  the  material 
issues,  and  made  an  ultimate  finding  as  to  the  total  amount  of  dam- 
ages sustained,  in  its  conclusions  of  law,  and  rendered  judgment 
therefor,  the  trial  eourt's  declaration  that  the  plaintiff  was  entitled 
to  a  judgment  therefor  as  the  result  of  the  damage  inflicted  by  de- 
fendant was  in  effeet  a  finding  of  the  ultimate  fact  that  plaintiff 
had  been  damaged  to  that  amount. 

Id. — Construction  or  Findings — Position  Immaterial — Support  or 
Judgment.— The  mere  presence  of  the  ultimate  finding  as  to  the 
amount  of  damages  in  the  conclusions  of  law,  rather  than  in  the 
findings  of  fbct,  where  it  belonged,  did  not  detract  from  or  destroy 
its  efficacy  as  a  finding  of  fact;  and  so  construed  and  read  in  con- 
junction with  the  preceding  probative  facts  found  by  the  court,  it 
in  ttuillcient  to  support  the  judgment  upon  the  issue  of  duaiu^^es. 
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Id. — Caubi  of  PiiAiNnrF'B  Injubus — ^Nxouobnt  Dbivino  ov  Dcfend- 

ANT'S   HOKSl  AND  BUGGT— SUPPOBT  OV  FINDING  AS  TO  OWNXBSHIP 

AND  OoNmoL — ^Pboof  ov  LiabHiItt. — Where  the  alleged  cause  of 
plaintifTs  injuries  was  the  negligent  driving  of  defendaafs  horae 
and  bnggj,  and  it  was  an  admitted  fact  that  the  horse  and  buggj 
belonged  to  the  defendant  corporation,  and  that  tho  driver  was  its 
▼ice-president  and  general  superintendent  of  its  work,  "who  had  the 
right  to  operate  the  buggy"  in  the  performance  of  its  work,  a  finding 
of  defendant's  ownership  of  the  horse  and  buggy,  and  that  it  was 
"wholly  in  the  possession  and  control  of  the  defendant  at  the  time 
of  the  injury,*'  was  sufficiently  sustained;  and  that  the  injury  was 
the  result  of  the  negligence  of  such  driver  is  all  that  need  be  shown 
to  charge  defendant  with  liability. 

Id. — ^AcospTXD  Bulb  as  to  Neolioence  ow  EifPLOTES  Intrusted  With 
Ohaeoe  of  Yxhiglb. — It  is  the  accepted  rule  that,  where  an  employee 
ia  intrusted  with  the  possession  and  operation  of  a  vehicle,  with  per- 
mission to  use  it,  in  his  discretion,  in  the  business  of  the  employer, 
the  latter  will  be  held  responsible  in  damages  for  injuries  inflicted 
upon  the  person  of  another  resulting  from  the  negligence  of  the 
employee  in  tho  use  and  operation  of  the  vehicle;  and,  in  such  a 
ease,  it  is  not  necessary  for  the  person  seeking  damages  to  prove 
that,  at  the  time  of  the  injuries,  the  employee  was  engaged  in  ex- 
ecuting any  particular  business  or  specific  eonunand  of  his  principal. 

lb. — SumciENCT  OF  Showing  of  Negligence — ^Toet  in  General — 
BcoPE  OF  Employment. — ^That  the  employee,  at  the  time  of  the 
commission  of  the  tort,  was  acting  within  the  general  scope  of  his 
employment,  and  that  the  injury  occurred  as  the  result  of  his  negli- 
gence, is  all  that  need  be  shown  in  order  to  charge  his  employer  with 
liability  for  such  injury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    John  Hunt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  A.  Dom,  for  Appellant 

William  M.  Cannon,  and  S.  W.  Molkenbuhr,  for  Bespond- 
ent 

LENNON,  P,  J. — ^In  this  action  tho  plaintiff  recovered  a 
judgment  against  the  defendant  for  the  sum  of  $1,000,  as 
damages  for  personal  injuries,  alleged  to  have  been  ca-^sed  by 
the  negligent  and  reckless  driving  of  a  horse  and  vehicle  owned 
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by  the  defendant  and  which,  at  the  time  of  the  accident,  waa 
being  used  in  the  business  of  the  defendant  and  under  tha 
control  of  one  of  its  agents. 

The  plaintiff's  complaint  alleged  damages  to  her  as  the  re- 
sult of  the  accident,  aggregating  the  sum  of  $2,310.  Of  this 
amount  $2,000  was  claimed  for  injuries  to  plaintiff's  person 
and  $310  was  alleged  to  have  been  expended  by  her  for  nurs- 
ing, medicines  and  surgical  attendance. 

The  answer  of  the  defendant  specifically  denied  the  existenca 
of  the  damages  pleaded,  and  upon  the  issue  thus  raised  the 
trial  court  found  for  the  plaintiff  to  the  extent  of  $122.50  for 
money  expended  in  medical  attendance,  but  omitted  in  its  find- 
ings of  fact  to  designate  the  specific  amount  in  which  the 
plaintiff  was  damaged  on  account  of  personal  injuries.  The 
court  did  find  however : 

^'1.  That  the  plaintiff,  at  the  time  of  the  commencement  of 
this  action,  was  a  feme  sole;  that  since  the  said  action  was 
commenced  plaintiff  married.  •  •  • 

^'3.  That  on  the  twelfth  day  of  October,  1907,  a  horse  and 
buggy  owned  by  the  defendant  corporation,  and  wholly  in  the 
possession  and  under  the  control  of  said  defendant  corporar 
tion,  was  being  driven  along,  over  and  upon  Market  street,  a 
public  highway  and  street  in  the  city  and  county  of  San  Fran- 
cisco, and  when  at  or  near  the  junction  of  the  following  named 
public  streets  in  the  city  and  county  of  San  Francisco,  to  wit, 
Jones,  Market  and  McAllister  streets,  the  defendant  corpora- 
tion handled,  managed  and  drove  said  horse  and  buggy  in  such 
a  careless,  negligent,  reckless  and  fast  manner  as  to  cause  the 
defendant's  buggy  to  strike  the  plaintiff  and  violently  throw 
her  to  the  ground  and  thereafter  drag  her  for  some  distance, 
thereby  bruising  her  body  and  breaking  her  right  leg.'' 

With  the  exception  of  the  omission  heretofore  noted  the  trial 
court  found  specifically  in  favor  of  the  plaintiff  upon  every 
material  issue  in  the  case,  and  from  the  findings  as  a  whole 
deduced  the  single  conclusion  of  law  'Hhat  the  plaintiff  is  en- 
titled to  judgment  against  the  defendant  in  the  sum  of 
$1,000." 

This  appeal  is  from  the  judgment  and  from  an  order  denying 
the  defendant  a  new  trial. 

It  is  now  insisted  upon  behalf  of  the  defendant  that  the 
findings  upon  the  issue  of  damages  do  not  support  the  judg- 
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ment  because  of  the  neglect  of  the  trial  court  to  specifically 
designate  in  the  findings  of  fact  the  amount  in  which  the 
plaintiff  was  damaged  by  reason  of  the  injuries  alleged  and 
found  to  have  been  inflicted  upon  her  person. 

Undoubtedly  it  was  the  duty  of  the  trial  court  to  find  upon 
all  of  the  material  issues  raised  by  the  pleadings,  and  the 
judgment  in  the  present  case  could  not  be  upheld  if  it  were 
true,  as  defendant  claims,  that  there  was  an  utter  failure  to 
find  the  facts  of  a  material  issue  upon  which  a  finding,  had 
one  been  made,  would  not  necessarily  have  been  adverse  to  the 
defendant. 

Ordinarily  it  is  necessary  to  the  validity  and  sufficiency  of 
findings  that  the  trial  court  find  the  ultimate  fact  in  issue,  or 
such  probative  facts  as  will  enable  the  court  to  declare  that 
the  ultimate  fact  necessarily  results  therefrom ;  but  where  pro- 
bative facts  are  found  from  which  the  existence  of  the  ultimate 
fact  must  be  conclusively  inferred  the  finding  is  sufficient,  and 
a  judgment  based  thereon  will  be  sustained.  {Caveny  v.  Hale, 
49  Cal.  556;  Smith  v.  Acker,  52  Cal.  219;  Moii  v.  Ewing,  90 
Cal.  231,  [27  Pac.  194] ;  Alhambra  Water  Co.  v.  Richardson, 
72CaL698,  [14  Pac.  879].) 

In  the  case  at  bar  the  probative  facts  upon  which  rested 
the  allegations  of  plaintiff's  personal  injuries  were  fully  found 
in  her  favor,  and  it  necessarily  follows  from  those  facts  that 
she  must  have  suffered  damage  to  her  person  in  some  amount 
which,  although  not  specifically  stated  in  the  findings  of  fact, 
can  be  readily  ascertained  by  deducting  the  amount  of  money 
found  to  have  been  expended  by  her  for  medical  attendance 
from  the  total  amount  which  the  court,  in  its  conclusions  of 
law,  declared  would  compensate  for  all  damages  sustained  by 
her  as  the  result  of  the  defendant's  negligence.  The  trial 
court's  declaration  that  the  plaintiff  was  entitled  to  a  judg- 
ment for  $1,000  as  the  result  of  the  damage  inflicted  by  de- 
fendant was  in  effect  a  finding  of  the  ultimate  fact  that  the 
plaintiff  had  been  damaged  to  that  amount,  and  its  mere  pres- 
ence in  the  conclusions  of  law  rather  than  in  the  findings  of 
fact,  where  it  belonged,  and  should  have  been  placed,  did  not 
detract  from  or  destroy  its  efficacy  as  a  finding  of  fact.  So 
construed  and  read  in  conjunction  with  the  preceding  pro- 
bative facts  found  by  the  court,  it  is  sufficient  to  support  the 
judgment  upon  the  issue  of  damages.     {Jones  v.  Clark,  42  Gal. 
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180;  Breuner  v.  Liverpool  etc.  Ins,  Co.,  61  Cal.  101,  [21  Am. 
Rep.  703] ;  Edwards  v.  Sonoma  Valley  Bank,  59  Cal.  148 ;  Bath 
V.  Valdez,  70  Cal.  350,  [11  Pac.  724] ;  Foot  v.  Murphy,  72  Cal. 
104,  [13  Pac.  163] ;  Burton  v.  Burton,  79  Cal.  490,  [21  Pac. 
847] ;  MUlard  ▼.  Legion  etc.,  81  Cal.  340,  [22  Pac.  864] ;  Mo- 
Cray  V.  Burr,  125  Cal.  636,  [58  Pac.  203].) 

The  further  point  is  made  that  the  evidence  is  insufficient 
to  support  the  findings  in  this,  that  the  evidence  offered  and 
received  in  support  of  plaintiff's  case  falls  short  of  showing 
that  the  person  in  charge  of  the  horse  and  buggy  was,  at  the 
time  of  the  accident,  in  any  wise  occupied  in  the  performance 
of  any  duty  relating  to  the  business  of  the  defendant. 

Neither  the  purpose  for  which  the  defendant  was  incor- 
porated nor  its  business  are  definitely  stated  in  the  record 
before  us,  but  it  may  be  fairly  inferred  from  the  evidence  upon 
the  whole  case  that  the  defendant  at  the  time  of  the  accident 
was  engaged  in  general  contracting  and  construction  work  in 
the  city  and  county  of  San  Francisco.  It  was  an  admitted  fact 
in  the  case  that  the  horse  and  buggy  belonged  to  the  corpora- 
tion defendant,  and  that  the  driver,  Charles  Nilson,  ''was  an 
officer  of  the  defendant  who  had  the  right  to  operate  the 
buggy."  Nilson  was  the  vice-president  of  the  defendant,  and 
testified  as  a  witness  in  its  behalf.  Upon  his  cross-examination 
it  developed  that  in  the  performance  of  his  duties  as  vice-presi- 
dent he  "had  no  regular  hours  whatsoever;  that  he  had  to  go 
around  all  over  the  city  sometimes;  had  to  go  out  to  the  park 
and  Richmond,  where  the  corporation  was  working  at  the  time ; 
had  to  go  everywhere  and  see  that  the  work  was  all  right." 

From  this  it  would  appear  that  in  addition  to  being  vice- 
president  of  the  defendant,  Nilson  was  also  the  general  super- 
intendent of  its  work,  and  that  in  the  performance  of  his 
duties  he  was  granted  a  roving  commission  which  permitted 
him  to  look  after  the  business  of  the  defendant  at  the  times 
and  in  the  manner  which  best  suited  his  own  convenience.  It 
is  the  accepted  rule  in  this  and  other  jurisdictions  that  where 
an  employee  is  intrusted  with  the  possession  and  operation  of 
a  vehicle,  with  permission  to  use  it  at  his  discretion  in  the 
business  of  the  employer,  the  latter  will  be  held  responsible  in 
damages  for  injuries  inflicted  upon  the  person  of  another  re- 
sulting from  the  negligence  of  the  employee  in  the  use  and 
operation  of  the  vehiclej  and  in  such  a  case  it  is  not  necessary 
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for  the  person  seeking  damages  to  prove  that  at  the  time  of 
the  injuries  the  employee  was  engaged  in  executing  any  par- 
ticular business  or  specific  command  of  his  principal.  That 
the  employee,  at  the  time  of  the  commission  of  the  tort,  was 
acting  within  the  general  scope  of  his  employment,  and  that 
the  injury  occurred  as  the  result  of  his  negligence,  is  all  that 
need  be  shown  in  order  to  charge  his  employer  with  liability 
for  such  injury.  {MidvehiU  v.  Boies,  81  Minn.  364,  [47  Am. 
Rep.  796,  17  N.  W.  959] ;  Rakn  ▼.  Singer  Mfg.  Co.,  26  Fed. 
912;  Riordan  v.  Gas  Consumers'  Assn.,  4  Cal.  App.  639,  [88 
Pac.  809].)  This  being  so,  it  is  clear  in  the  present  case  that 
the  testimony  of  Nilson,  coupled  with  the  admitted  fact  that 
thf  defendant  was  the  owner  of  the  horse  and  buggy,  and  had 
conferred  upon  Nilson  the  right  of  using  the  same  in  its  busi- 
ness, sufficiently  supports  the  trial  court's  finding  that  the 
horse  and  buggy  were  owned  by  the  defendant,  and  '*  wholly 
in  the  possession  and  under  the  control  of  the  defendant"  at 
the  time  of  the  accident 
The  judgment  and  order  appealed  from  are  affirmed* 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  26,  1912. 


[GIt.  No.  1018.    Second  Appellats  Dbtriet— Febnisxy  26,  1912.] 

HELEN  MAY  RICH,  Executrix  of  the  Estate  of  C.  L.  RICH, 
Deceased,  Respondent,  v.  THE  EDISON  ELECTRIC 
COMPANY,  a  Corporation,  Appellant 

OOBPORATIONS — TSXATICSNT    OF    PXBSON  InJUKED  WiTHOXTT    OBLIGATIOH 

FOB  Injury — ^Liabu^itt  fob  Hospital  Ghabqbs— Ostbnsiblb  Au- 
THOBiTT  OF  AosNTS. — ^A  eorporstion  is  tiable  for  hospital  charges 
for  the  care  of  a  person  injured  through  instrumentalities  used  hj 
it,  although  no  legal  or  moral  obligation  may  rest  upon  the  corpora- 
tion to  care  for  him,  where  officers  and  agents  of  the  corporation, 
with  ostensible  authority,  directed  the  hospital  aathorities  to  take 
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eharge  of  mieh  penon,  tad  to  eoBtiniit  Um  ferrieo.  One  who  wu 
aasistani  to  the  general  manager  of  the  eorporaUon,  with  authority 
to  bok  after  ite  intereote  in  hia  abtenee,  had  ostensible  authority, 
in  the  absenee  of  the  manager,  to  eontraet,  in  an  emergency,  for 
such  hospital  senriee,  and  its  chief  snrgeon  had  soeh  authority  to 
direct  its  continuance. 

Id. — ^RULI  AS  TO  POWIE  Of  SUBOBOIKATK  ElCFLOTIlS  TO  OONTBAOT  VOl 

Care  or  Pibsonb  Ihjttbkd. — Am  a  rule,  eyen  subordinate  employees  of 
a  corporation,  who  under  ordinary  drcumstanees  hsTO  no  power  te 
bind  the  corporation  by  contract,  possess  power,  where  an  urgent 
necessity  exists  for  immediate  employment,  by  reason  of  injuries 
incident  to  the  operations  of  the  corporation,  to  employ  medical  help 
to  alleviate  the  condition  of  persons  so  injured. 

Id.— Bight  ov  Owner  ov  Hospital  to  Assume  That  Powee  or  As- 
sumed Agents  Existed — Knowledge  or  Manaoeb — Presumption. 
The  plaintiff,  as  the  owner  of  the  liospital,  bad  the  right  to  assume 
that  persons  representing  the  heads  of  departments  of  the  corpora- 
tion defendant  possessed  the  authority  which  they  represented;  end 
where  it  appears  that  the  general  manager  of  the  corporation  had 
knowledge  of  the  conditions  and  took  no  action  personally,  his  ac- 
quiescence and  that  of  the  corporation  must  be  presumed. 

Id. — SuEGioAL  Sertices  not  Contracted  vob^— Nonuabiutt  of  Cobpo- 
BATION. — ^Where  surgical  serrices  were  rendered  in  the  hospital  be 
fore  any  instructions  in  that  behalf  were  given  by  any  officers  of 
the  corporation,  and  there  is  nothing  in  the  record  to  disclose  that 
any  legal  liability  existed  against  the  corporation  otherwise,  to 
pay  for  such  surgical  serrices  by  reason  of  any  negligence  on  its 
part  causing  the  injury,  the  corporation  is  not  liable  for  such  surgl- 
eal  senrices,  though  necessary  to  save  the  life  of  the  person  injured. 
For  aught  that  appears,  the  surgical  services  were  voluntarily  per- 
formed, and  the  defendant  owed  no  legal  duty  to  pay  therefor. 

Id. — Settlement  of  Action  bt  Person  Injured  Against  Corporation 
—Legal  Liabilttt  not  Established. — The  mere  settlement  of  an 
action  brought  against  the  corporation  defendant  by  the  person 
injured,  by  the  payment  of  a  specific  sum  to  secure  its  dismissal, 
does  not  of  itself  eetablish  the  matters  involved  in  the  question  of 
legal  UabiUty.  It  may  be,  and  often  is,  the  case  that  actions  of  this 
aharacter  are  settled  and  dismissed  where  no  liability  exists,  other 
eonsiderations  entering  into  the  transaction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Orange 
County.    Z.  B.  West,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  courL 

H.  H.  Trowbridge,  for  Appellant 
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Willianu  tt  Batan,  for  Bespondent 

ALLEN,  P.  J. — ^There  is  evidence  in  the  record  tending  to 
ihow  the  following  facts:  On  the  26th  of  September,  1908, 
one  E.  H.  Lapier  received  serious  injuries  at  a  water  plant 
belonging  to  the  Pnllerton  Domestic  Water  Company,  of  which 
company  he  was  an  employee ;  that  the  injury  was  occasioned 
by  coming  in  contact  with  certain  electric  wires  supplying  elec- 
tric current  to  the  pumping  plant,  which  wires  were  the  prop- 
erty of  the  defendant,  and  were  under  the  control  of  one 
Boone,  an  employee  of  defendant.  Upon  the  occurrence  of 
the  injury  Boone  called  plaintiff  to  the  scene,  and  upon  plain- 
tiff's arrival  Lapier  was  immediately  taken  to  a  hospital  at 
Fullerton  owned  by  plaintiff,  and  plaintiff,  a  skillful  surgeon, 
immediately  proceeded,  with  the  assistance  of  other  surgeons, 
to  amputate  a  leg  and  to  perform  other  operations  necessary 
for  the  preservation  of  the  life  of  Lapier.  About  the  time 
these  operations  were  concluded,  nothing  remaining  to  be  done 
except  to  apply  some  dressings,  one  Dr.  Stinchfield,  acting  at 
the  time  as  or  for  the  chief  surgeon  of  defendant,  arrived  upon 
the  scene,  made  a  cursory  examination  of  the  injured  man's 
condition,  recommended  that  certain  things  be  done,  and  di- 
rected the  hospital  authorities  to  give  the  patient  every  possible 
care.  This  was  done  at  great  expense  and  trouble  to  the  hos- 
pital authorities,  the  services  for  which  were  reasonably  worth 
$397,  $70  of  which  was  subsequently  paid  by  check  forwarded 
by  A.  L.  Selig,  assistant  to  the  president  and  general  manager 
of  defendant,  in  the  letter  inclosing  which  check  was  a  state- 
ment by  said  Selig  that  the  payment  was  on  account  of  the 
Edison  Electric  Company.  Within  a  day  or  two  after  the 
injury  to  Lapier,  Selig  had  told  the  hospital  authorities  to 
take  every  care  of  the  patient  and  that  defendant  would  see 
to  their  compensation.  The  surgical  services  in  connection 
with  the  amputation,  and  which  were  rendered  before  the 
representative  of  the  general  manager  or  chief  surgeon  of  de- 
fendant arrived  upon  the  scene,  were  necessary  for  the  preser- 
vation of  the  life  of  the  patient,  and  were  well  worth  $1,000. 
Plaintiff,  after  a  refusal  upon  the  part  of  defendant  to  pay  the 
bill,  brought  this  action  to  recover  the  sum  of  $1,400,  includ- 
ing the  surgical  services  and  the  hospital  charges.  The  case 
was  tried  by  a  jury  and  a  verdict  returned  against  defendant 
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for  $827.  From  the  judgment  rendered  thereon  the  defend- 
ant appeals  under  the  alternative  method  and  presents  a  tran- 
script of  all  of  the  testimony  offered  or  received,  together  with 
all  rulings  and  instructions  had  during  the  progress  of  the 
trial. 

There  is  evidence  in  the  record  ample  in  support  of  the  ver- 
dict as  to  the  hospital  charges.  It  matters  not  whether  any 
legal  or  moral  obligation  rested  upon  defendant  to  care  for  this 
injured  man;  it  is  sufBcient  that  his  injury  was  occasioned 
through  instrumentalities  employed  by  the  defendant,  and  that 
officers  and  agents  of  defendant  with  ostensible  authority  di- 
rected the  hospital  authorities  to  continue  the  service.  The 
evidence  is  undisputed  that  a  medical  department  of  defend- 
ant, under  the  charge  of  Stinchfield,  was  maintained  by  au- 
thority of  the  corporation  for  the  purpose  of  looking  after 
persons  who  were  injured  on  the  system,  and  that  the  chief 
surgeon  had  been  authorized  to  make  arrangements  for  their 
care  in  outside  towns  when  injuries  occurred.  In  addition  to 
this,  Selig  was  assistant  to  the  president  of  the  company,  who 
was  also  its  general  manager,  with  authority  to  look  after  the 
interests  of  the  company  where  special  attention  could  not  be 
given  by  the  general  manager  at  the  time,  and  it  must  follow 
that  where  he  acted  in  the  line  of  his  employment,  he  was  the 
representative  of  the  general  manager,  and  in  an  emergency 
of  the  kind  here  presented  possessed  the  authority  in  behalf 
of  the  company  to  look  after  this  injured  man,  even  though 
technically  no  liability  attached  to  the  company  on  account  of 
the  injury.  The  rule,  to  our  mind,  is  well  established  that 
even  subordinate  employees  of  a  corporation,  who  under  ordi- 
nary circumstances  are  not  empowered  to  bind  the  corporation 
by  contract,  nevertheless  possess  power,  where  an  urgent  neces- 
sity exists  for  immediate  employment  by  reason  of  injuries 
incident  to  the  operations  of  the  corporation,  to  employ  medical 
help  to  alleviate  the  condition  of  persons  so  injured;  and  we 
are  of  opinion  that  the  plaintiff  in  this  case  had  the  right  to 
assume  that  these  representatives  of  the  heads  of  their  respec- 
tive departments  possessed  the  authority  which  they  assumed, 
and  it  appearing  that  the  general  manager  of  the  company  had 
knowledge  of  the  conditions,  and  took  no  action  personally  in 
the  premises,  his  acquiescence  and  that  of  the  corporation  must 
be  presumed. 
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A  different  question,  however,  is  presented  as  to  the  surgical 
services  performed  before  any  instructions  were  given  by  the 
officers  of  the  corporation.  It  may  be  true  that  had  the  record 
disclosed  the  fact  that  the  injury  to  Lapier  was  occasioned 
through  the  negligence  of  the  defendant  company,  from  which 
would  arise  a  legal  obligation  imposed  by  law  (Civ.  Code,  sec. 
1714),  and  surgical  services  were  rendered  to  save  the  life  of 
an  injured  one,  thereby  lessening  the  damages  which  would 
thereafter  result  to  the  corporation  in  the  event  of  the  death, 
the  corporation  would  not  be  heard  to  say  that  such  services 
rendered  for  its  benefit  were  unauthorized,  and  thus  avoid  pay- 
ment. But  an  examination  of  the  record  in  this  case  fails  to 
disclose  that  any  legal  liability  existed  on  the  part  of  defend- 
ant corporation  by  reason  of  this  injury.  It  is  true  that  a 
stipulation  is  found  in  the  record  to  the  effect  that  the  in- 
jured man  brought  suit  against  the  company,  and  that  sub- 
sequentiy  the  same  was  settied  and  dismissed  through  the 
payment  of  $4,500.  The  mere  settlement  of  an  action  for  dam- 
ages brought  against  a  defendant  does  not  of  itself  establish 
the  matters  involved  in  the  question  of  legal  liability.  It  may 
be,  and  often  is,  the  case  that  actions  of  this  character  are  set- 
tied  and  dismissed  where  no  liability  exists,  other  considera- 
tions entering  into  the  transaction.  We  think  that  if  the 
negligence  of  defendant  occasioned  the  injury  in  this  ease,  it 
should  have  been  established,  in  order  that  it  be  made  to 
appear  that  plaintiff  performed  a  duty  devolving  by  law  upon 
defendant  and  for  which,  in  equity  and  good  conscience,  be 
should  be  compensated.  For  aught  that  appears  in  this  rec- 
ord, the  surgical  services  were  voluntarily  performed  and 
no  legal  duty  rested  upon  defendant  corporation  to  compensate 
plaintiff  therefor.  The  verdict  in  this  case,  under  the  evidence, 
then,  being  much  in  excess  of  what  we  regard  as  a  proper  ver- 
dict, and  which  of  necessity  must  have  included  a  portion  of 
the  services  rendered  voluntarily  should  be  reversed. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Crfm.  ITo.  Ifl9.    ThM  Appellate  Dlitrlet.— Fdbrnarj  26,  1912.] 

THE  PEOPLE,  Respondent,  v.  BLYI  LEWIS,  AppeUant 

CRIMINAL  Law — Statutoit  Bapi — Interooursb  With  Stxp-dauobte»» 
Support  op  Vekdict— Unoobbobobatbd  Evidxncb  op  Prosioutbiz^- 
Prbsumption— RiviKw  UPON  Appkal.— Where  the  defendant  was  ae- 
ciiied  of  itatntory  rape  hy  eezual  iatereoQise  with  his  itep-danghter 
of  tiie  afe  of  thirteen  yean,  and  waa  eonTieted  upon  her  nneorrob^ 
rated  testimony,  it  is  held  that  it  most  be  assumed  upon  appeal,  in  the 
absence  of  anything  appearing  in  the  reeord  to  the  eontrary,  that  the 
jury  reached  their  verdiet  with  a  full  realization  of  their  sworn 
duty,  free  from  passion  or  prejudice,  and  also  that  the  trial  Judge, 
who  refused  a  new  trial,  was  satisiied  with  the  verdict,  and  that  it 
eannot  be  said  that  a  condition  of  the  reeord  appears  which  would 
warrant  this  court  in  interfering  with  the  TOrdict 

Id. — ^Bbquxstid  Inbtbuctions  Fiopkblt  Ripubxd-— DANOia  of  Oomtio- 
noN  UPON  Uncorsoboratu)  Evidrnor— <7aution  as  to  Bvorngr 
Long  After  Opfrnsr. — ^The  court  properly  refused  requested  in- 
structions for  the  defendant,  one  of  which  stated  that  "in  the  ab- 
sence of  corroborating  testimony,  it  is  dangerous  to  find  a  verdict 
of  guilty,"  and  the  other  of  which  stated  "that  the  testimony  of 
children  should  be  received  with  great  caution,  and  this  is  especially 
the  case  when  the  children  are  of  tender  years,  and  the  events  they 
are  relating  happened  a  long  time  previous  to  the  time  they  are  on 
the  stand,"  where  it  appears  that  the  offense  charged  occurred  in 
April,  and  the  trial  occurred  in  the  following  June,  and  the  court 
gave  proper  cautionary  and  admonitory  instructions. 

Id. — Construction  of  Chabob  of  Ck)URT— Law  of  Braronablr  Doub^— 
Conviction  on  8olx  Evidrncb  of  Pbosxcutrix. — ^Where  the  court 
fully  instructed  the  jury  as  to  the  law  of  reasonable  doubt,  and 
that  they  "must  find  that  each  and  every  fact  essential  to  conviction 
must  be  proved  beyond  afl  reasonable  doubt  and  to  a  moral  eer^ 
tainty,"  it  is  not  necessary  to  repeat  that  law  with  every  iastruo- 
tion,  and  it  must  be  held  implied  in  an  instruction  that  "if  the  jury 
believe  the  prosecutrix,  they  can  convict  on  her  evidence  alone."  It 
must  bo  presumed  that  the  jury  understood  from  the  instruetions 
that  they  were  not  required  to  convict  on  the  evidence  of  the  prose- 
cutrix unless  convinced  of  the  truth  of  her  evidenca  beyond  a  reason- 
able doubt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  denying  a  new  triaL  0. 
W.  Norton,  Judge. 
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Tht  f  aets  are  stated  in  the  opinion  of  the  eonrt 

Ben  Berry,  for  Appellant 

U.  S.  Webb,  Attorney  (General,  and  J.  Charles  Jones,  Deputy 
Attorney  General,  for  Respondent 

CHIPMAN,  P.  J. — ^Defendant  was  accnaed  by  information, 
tried  by  a  jury  and  convicted  of  the  crime  of  rape  committed 
on  April  17,  1911,  upon  a  child  under  the  age  of  sixteen.  He 
appeals  from  the  judgment  of  conviction  and  from  the  order 
denying  his  motion  for  a  new  trial.  The  verdict  was, '' Guilty 
of  rape  as  charged.  We  recommend  him  to  the  mercy  of  the 
court."    He  was  sentenced  to  imprisonment  for  ten  years. 

The  defendant  being  unable  to  employ  counsel,  the  court 
appointed  Mr.  Ben  Berry  as  his  attorney,  who  conducted  the 
defense  at  the  trial  with  zeal  and  ability,  and  is  prosecuting 
this  appeal  with  apparent  belief  in  the  innocence  of  his  client. 

The  prosecutrix  is  defendant's  step-child  and  at  the  time  of 
the  alleged  offense  was  of  the  age  of  thirteen  years.  Defend- 
ant was  then  and  had  long  been  a£9icted  with  weak  and  in- 
flamed eyes,  nearly  blind,  and  deprived  of  one  leg  and  was  at 
times  under  treatment  by  a  physician,  although  the  evidence 
did  not  show  lack  of  copulative  capacity.  He  was  living  in 
Stockton  with  his  mother,  Mrs.  Sarah  Lewis,  and  his  married 
sister,  Mrs.  Turner,  and  three  younger  brothers  and  sisters, 
before  his  marriage  with  the  mother  of  the  prosecutrix,  Mrs. 
Emily  Hamilton,  then  a  widow.  The  mother  and  her  child 
had  lived  in  Lodi,  and  in  the  early  part  of  1909  moved  to 
Stockton  and  took  up  their  residence  with  Mrs.  Lewis,  def  end- 
ant 's  mother.  Both  Mrs.  Lewis  and  Mrs.  Hamilton  were  work- 
ing women,  sometimes  going  out  to  families  and  at  other 
times  doing  washing  at  home  for  patrons.  The  prosecutrix 
went  to  public  school  with  the  other  children.  In  September, 
1909,  defendant  married  Mrs.  Hamilton  while  living  in  the 
family  of  his  mother,  Mrs.  Sarah  Lewis,  and  not  long  after 
moved  to  a  house  at  a  place  called  ''the  homestead,"  in  an- 
other part  of  the  city  of  Stockton.  This  was  a  house  of  three 
rooms,  one  of  which  was  a  kitchen,  where  there  was  also  a 
bed.  It  was  at  this  house  and  on  this  kitchen  bed  that  the 
particular  act  is  alleged  to  have  occurred.    Part  of  the  time, 
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prior  to  April  17,  1911,  a  Mrs.  Johnson  lived  with  the  family 
at  the  homestead.  The  child,  Angle,  attended  public  school 
not  far  distant  Both  Mrs.  Lewis,  defendant's  wife,  and  Mrs. 
Johnson,  while  living  with  the  family,  worked  out  generally, 
but  not  always,  on  dtemate  day8»  one  remaining  at  home  to 
do  the  work.  Mrs.  Johnson  was  not  living  with  them  in  April, 
1911.  The  story  told  by  the  child  involves  the  conduct  of 
defendant  while  living  at  his  mother's  house,  both  before  and 
after  his  marriage,  as  also  in  the  house  at  the  homestead.  The 
verdict  has  no  foundation  other  than  the  testimony  of  the 
prosecutrix,  which  is  not  corroborated  by  any  circumstance  or 
fact,  except  it  be  the  result  of  the  examination  made  by  wit- 
ness, Dr.  Miller,  and  by  him  only  to  the  extent  of  appearances, 
not  necessary  to  mention,  known  by  physicians  to  indicate  sex* 
ual  intercourse  with  someone.  This  fact,  as  corroborating 
evidence  pointing  to  defendant,  lost  its  force  by  admitted  con* 
duct  of  the  prosecutrix  with  other  persons.  Counsel  urge  with 
earnestness  that  the  verdict,  based  upon  the  uncorroborated 
testimony  of  his  accuser  and  upon  a  narrative  of  facts  in  itself 
unbelievable,  was  the  result  of  passion  and  prejudice  and  was 
without  substantial  justification.  The  prosecutrix  was  per- 
mitted, without  objection,  to  lay  bare  her  life  both  on  the 
examination  in  chief  and  on  her  cross-examination,  at  the  time 
she  lived  in  Lodi,  then  but  ten  or  eleven  years  old,  until  the 
date  of  the  particular  act,  in  1911,  selected  by  the  prosecuting 
attorney.  The  record  shows  that  it  was  with  great  difficulty 
the  witness  was  brought  to  the  point  of  telling  her  story  and 
then  only  after  much  urging  by  the  prosecuting  attorney  and 
intimations  by  the  court  that  she  must  answer  the  questions  or 
render  herself  liable  to  punishment.  Apparently  her  hesita- 
tion was  not  from  a  sense  of  shame  or  delicacy  of  feeling  or 
failure  to  understand  the  questions  or  from  fear,  and  yet  the 
substantial  facts  finally  came  out  only  in  answer  to  leading 
questions  in  which  the  prosecuting  attorney  himself  narrated 
Uie  circumstances  in  their  sequence  and  the  witness  answered 
yes  or  no  as  the  question  seemed  to  require.  According  to 
the  testimony  of  the  witness  given  at  the  preliminary,  defend- 
ant's intercourse  with  her  commenced  six  or  seven  months  be- 
fore his  marriage  to  her  mother  and  was  kept  up  twice  a  week, 
on  Mondays  and  Saturdays;  that  before  that  time  he  had  con- 
ducted himself  with  her  in  a  lascivious  mannerj  that  after  his 
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marriage  he  continued  this  intercourse  twice  a  week  up  to 
April,  1911;  at  the  trial  she  reduced  the  frequency  of  inter- 
eourse  at  Mrs.  Sarah  Lewis'  house,  before  defendant's  mar- 
riage, to  once  a  month  but  adhered  to  her  statement  that  it 
had  continued  twice  a  week  most  of  the  time  after  his  mar- 
riage and  for  six  or  seven  months  prior  to  April,  1911,  at  the 
homestead;  that  it  occurred  in  every  instance  in  the  home 
where  they  were  living  at  the  time — at  Mrs.  Sarah  Lewis' 
house,  where  six  or  eight  people  were  living,  young  and  old, 
and  at  the  homestead  where,  at  least,  a  considerable  part  of 
the  time,  Mrs.  Johnson  lived  with  the  family;  that  the  days 
were  chosen,  Mondays  and  Wednesdays,  when  her  mother  went 
out  to  work.  She  testified  that  she  had  once,  while  living  in 
the  Lewis  house  on  Washington  street  and  before  the  marriage 
of  defendant,  accused  one  Masterson  of  having  intercourse 
with  her  and  she  immediately  told  her  mother  of  the  fact. 
Some  investigation  followed  and  she  afterward  retracted  and 
the  investigation  ceased.  It  appeared  also  that  she  had  been 
approached  by  certain  boys  and  certain  suggestions  were  made 
to  her  by  at  least  two  other  men,  of  all  which  she  promptly 
told  her  mother.  There  seemed  to  be  no  lack  of  confidence 
between  mother  and  child,  and  yet  she  admitted  she  never 
told  her  mother  of  defendant's  advances  either  at  the  early 
stage  of  his  alleged  relations  nor  at  any  other  time,  although 
they  were  continued  unintermittently  for  over  two  years. 
When  asked  why  she  did  not  tell  her  mother  she  answered,  **I 
don't  know."  It  was  not  until  her  conduct  with  certain  boys 
with  whom  she  associated  led  to  her  being  taken  before  the 
juvenile  court  that  she  divulged  her  relations  with  defendant. 
There  was  no  evidence  that  defendant  had  ever  been  seen  in 
a  compromising  situation  with  the  child,  or  that  he  had  ever 
been  seen  to  show  her  any  affectionate  or  loving  attention  or 
she  any  toward  him — indeed,  on  the  contrary,  she  admitted 
that  he  had  corrected  her  and  at  times  restrained  her  from 
going  to  places  he  thought  improper  for  her,  though  she  said 
she  bore  him  no  ill-will.  The  mother  of  the  witness  and  the 
adult  persons  who  had  lived  in  the  same  house  with  defend- 
ant, at  his  mother's  and  at  the  homestead,  testified  that  they 
never  saw  or  heard  of  any  act  of  impropriety  of  defendant 
toward  this  child.  The  story  of  the  particular  act,  as  brought 
out  in  the  manner  above  stated,  was  that  it  occurred  on 
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Monday,  April  17,  1911,  in  the  kitchen ;  that  her  mother  crot 
vp  that  morning,  leaving  her  husband  in  bed  and  abont  8 
o'clock  went  away  to  work;  that  witness  was  working  in  the 
kitchen  and  defendant  asked  her  to  come  to  bed  with  him, 
which  she  did.  The  details  of  this  incident  as  assented  to  by 
the  witness,  in  response  to  the  questions  as  pnt  to  her,  are  un- 
printable and  disclose  a  condition  of  mind  in  the  participants 
which  should  shock  the  sensibility  of  persons  not  abnormally 
depraved.  Her  mother  testified  that  her  husband  got  up  from 
the  bed  where  they  had  been  sleeping  about  the  time  she  did 
on  that  April  morning;  that  he  went  to  the  bam  to  do  some 
work  about  making  a  chicken-house  and  she  went  with  him 
and  while  there  called  to  her  daughter  to  bring  some  tool  that 
was  needed.  Defendant  told  the  same  story.  The  prose- 
euting  witness  was  asked  if  defendant  had  not  called  to  her 
on  that  morning  to  bri;ig  this  tool  and  her  answer  was  she 
didn't  remember.  This  was  Easter  Monday  and  was  by  this 
circumstance  fixed  in  the  memory  of  all  these  witnesses.  If 
the  mother's  testimony  was  true,  the  story  told  by  her 
daughter  was  false — ^both  could  not  be  true.  It  need  hardly 
be  added  that  defendant  as  a  witness  denied  ever  having  had 
sexual  intercourse  with  this  child.  His  testimony,  generally 
consistent,  while  disclosing  under  a  severe  cross-examination 
no  circumstance  in  any  wise  corroborating  the  story  of  his 
step-daughter,  was  not  calculated  to  make  a  favorable  impres- 
sion on  the  jury,  but  in  the  testimony  of  the  mother  there  is, 
on  the  face  of  the  record,  nothing  calculated  to  discredit  her. 
Believing  in  her  husband's  innocence,  it  was  natural  that  she 
would  shield  him  so  far  as  she  could,  and  it  was  for  the  jury 
to  judge  how  far  this  motive  would  lead  her  in  an  effort  to 
save  him. 

In  many  respects  the  case  presents  to  our  minds  the  most 
perplexing  problem  on  the  question  of  the  sufficiency  of  the 
evidence  we  have  ever  encountered  in  this  dass  of  crimes.  It 
would  seem  almost  incredible  that  the  defendant  could,  in 
the  midst  of  the  surroundings  disclosed,  have  kept  up  this 
almost  unbroken,  this  frequent  illicit  cohabitation  with  this 
child  for  so  long  a  period  of  time  and  no  one  have  observed 
a  single  incriminating  circumstance  tending  to  corroborate  her 
story.  And  yet,  it  is  shown  that  she  early  developed  puberty; 
that  she  had  a  natural  tendency  to  indulge  her  sexual  passion 
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and  showed  no  special  ayersion  to  improper  adTanoes;  that 
there  was  opportunity  notwithstanding  the  fact,  stronglj 
urged,  of  the  many  persons  in  the  household;  that  on  the  wit- 
ness-stand she  displayed  no  such  weakness  of  mind  as  to  arouse 
doubt  of  her  fully  understanding  the  gravity  of  the  oeeasion 
and  the  consequences  likely  to  follow  to  defendant  from  her 
testimony.  Nor  did  she,  under  a  very  searching  cross-exam- 
ination, show  malice  toward  the  defendant  or  any  motive  to 
shield  any  other  person  by  falsely  fixing  her  relations  with 
others  upon  him.  The  court  allowed  unusual  freedom  to 
counsel  in  his  effort  to  penetrate  and  discredit  the  circum- 
stances of  this  child's  life  and  her  relations  with  defendant  as 
narrated  by  her.  Her  manner  and  deportment  on  the  wit- 
ness^tand ;  her  apparent  intelligence  and  appreciation  of  what 
she  was  saying  and  its  consequences,  are  tests  of  her  truthful- 
ness of  which  the  reviewing  court  is  deprived.  We  must  as- 
sume, in  the  absence  of  something  in  the  record  upon  which 
to  base  a  contrary  opinion,  that  the  jury  reached  a  verdict 
with  full  realization  of  their  sworn  duty,  free  from  passion 
and  prejudice.  We  must  also  assume  that  the  learned  trial 
judge  was  satisfied  with  the  verdict  or  he  would  have  granted 
the  motion  for  a  new  trial.  Cases  have  occurred,  some  are 
cited,  where  the  appellate  court  has  felt  itself  constrained,  in 
the  interest  of  justice,  to  override  the  conclusions  of  jury  and 
trial  court,  but  such  cases  are  rare,  and  occur  only  where  the 
uncorroborated  testimony  of  the  complaining  witness  is  so  ob- 
viously and  so  inherently  improbable  as  to  leave  the  court  no 
recourse,  without  self-stultification,  except  to  reverse  the  judg- 
ment. But  this  obvious  and  inherent  improbability  must, 
however,  very  plainly  appear  before  the  reviewing  court  should 
assume  the  functions  of  the  trial  jury. 

In  People  v.  Kuches,  120  Cal.  569,  [52  Pac.  1003],  the  court 
said :  ''By  denying  the  motion  for  a  new  trial  the  learned  judge 
of  the  court  below  has  manifested  his  satisfaction  with  its  suffi- 
ciency (the  sufficiency  of  the  evidence) ;  his  opportunity  to 
form  a  correct  conclusion  upon  the  weight  and  effect  of  the 
evidence  was  far  better  than  ours,  and  his  conclusion  cannot 
be  disturbed."  (See,  also,  People  v.  Bene,  130  Cal.  168,  [62 
Pac.  404] ;  People  v.  Logan,  123  Cal.  414,  [56  Pac.  66].)  As 
above  intimated,  we  must  find  in  the  record  full  justification 
for  believing  that  the  verdict  was  the  expression  of  passion 
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and  prejudice  rather  than  deliberate  jiidg;ment,  before  we 
should  interfere.  We  eannot  say  that  saeh  a  eondition  is  here 
shown. 

It  is  daimed  that  the  eonrt  erred  in  refusing  to  give  the 
following  instruetion:  ''You  are  instructed  that  in  the  crime 
of  rape  a  person  may  be  convicted  upon  the  uncorroborated 
testimony  of  the  prosecutrix,  but  you  are  instructed  that 
should  you  find  that  the  testimony  of  the  prosecutrix  is  not 
sustained  by  facts  and  circumstances  corroborating  it,  you 
should  proceed  in  your  ddiberations  with  great  caution,  as  in 
the  absence  of  corroborating  testimony  it  is  dangerous  to  And 
a  verdict  of  guilty.'* 

The  following  instruction  was  requested  by  defendant  and 
refused  by  the  court:  ''The  testimony  of  children  should  be 
received  with  great  caution,  and  this  is  especially  the  case 
when  the  children  are  of  tender  years  and  the  events  they  are 
relating  happened  a  long  time  previous  to  the  time  they  are  on 
the  stand." 

The  court  instructed  the  jury  as  follows : 

*  *  The  court  instructs  you  that  you  are  the  sole  judges  of  the 
weight  of  the  testimony  which  has  been  introduced  before  you, 
and  that  in  determining  what  weight  to  give  the  testimony  of 
the  prosecuting  witness  in  this  case,  you  should  take  into  con- 
sideration her  appearance  while  on  the  stand,  her  apparent 
interest,  or  lack  of  interest  in  the  proceedings,  if  any  appear, 
her  age  and  her  manner  of  testifying,  and  in  the  light  of  all 
her  testimony,  and  of  all  other  evidence  in  the  case,  you 
should  give  her  testimony  such  weight,  and  only  such  weight, 
as  you  think  under  all  the  circumstances  it  is  entitled  to. 

''In  the  consideration  of  the  testimony  of  the  prosecuting 
witness,  you  should  take  into  consideration  all  of  the  facts 
and  eircumstanees  surrounding  the  place  where  the  crime  is 
alleged  to  have  been  committed,  and  you  should  consider  all 
the  facts  and  circumstances  at  the  time  and  immediately  after 
the  offense  is  charged  to  have  been  committed  in  determining 
the  weight  of  her  testimony  and  the  reasonableness  of  her 
story,  as  tending  to  show  to  your  minds  the  credit  to  be  given 
the  same.'' 

Just  what  effect  on  the  verdict  It  would  have  for  the  court 
to  tell  the  jury  that  it  would  be  "dangerous  to  find  a  verdict 
of  guilty"  is  difficult  to  oonjecture.    It  is  quite  certain  that 
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the  tendency  of  snch  a  caution  would  be  to  greatly  weaken 
the  instruction,  concededly  correct,  that  the  jury  may  conviet 
on  the  uncorroborated  testimony  of  the  prosecutrix.  To  tell 
the  jury  that  to  do  this  ''would  be  dangerous'*  would,  we 
think,  be  an  unwarranted  suggestion  to  come  from  the  court. 
As  to  the  other  instruction,  the  record  shows  that  the  trial  oc- 
curred in  June,  and  the  offense  charged  occurred  in  the  previ- 
ous month  of  April.  The  events  narrated  did  not  happen  a 
long  time  previous  to  the  trial,  as  the  instruction  assumes. 
The  instructions  given  by  the  court,  it  teems  to  ua,  were  suffix 
ciently  cautionary  and  admonitory,  and  that  defendant  was 
not  prejudiced  by  the  refusal  complained  of. 

The  court  instructed  the  jury  as  follows: 

''The  direct  evidence  of  one  witness  who  is  entitled  to  full 
credit  is  sufficient  for  the  proof  of  any  fact,  except  perjury 
and  treason. 

"If  the  jury  believe  the  prosecutrix,  they  can  eonvict  on 
her  evidence  alone. 

"While  it  is  true  that  the  charge  of  rape  is  easily  made  and 
difficult  to  defend,  yet  if  you  are  convinced  from  all  the  facts 
and  circumstances  in  evidence  that  the  defendant  is  guilty, 
then  it  is  your  duty  to  so  find." 

The  court  also  instructed  the  jury  that  before  they  could 
find  the  defendant  guilty  they  "must  find  that  each  and 
every  fact  essential  to  the  establishment  of  his  guilt  has  been 
proven  beyond  all  reasonable  doubt  and  to  a  moral  certainty.'' 
The  jury  were  given  the  usual  definition  of  reasonable  doubt. 
The  above  instructions  were  followed  by  the  instructions  first 
above  considered,  and  all  of  them  should  be  taken  together  in 
any  fair  attempt  to  understand  their  true  significance  and 
meaning  and  the  impression  they  were  calculated  to  make  on 
the  jury.  Appellant  selects  for  his  criticism  the  following: 
"If  the  jury  believe  the  prosecutrix,  they  can  convict  on  her 
evidence  alone."  The  objection  made  is  that,  under  such  an 
instruction,  "it  was  not  necessary  that  the  jury  should  believe 
the  testimony  of  the  prosecuting  witness  beyond  a  reasonable 
doubt  in  order  to  find  the  defendant  guilty  as  charged."  The 
jury  were  clearly  instructed  that  every  fact  essential  to  the 
establishment  of  the  charge  should  be  proved  beyond  all  rea- 
sonable doubt  and  to  a  moral  certainty.  It  was  not  necessary 
that  this  phraseology  should  be  used  in  eveiy  instruction.    We 
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miut  presume  that  the  jnry  understood  from  the  instructions 
giyen  them  that  they  were  not  at  liberty  to  belieye  the  prose- 
cuting witness  unless  convinced  of  the  truth  of  her  statements 
beyond  a  reasonable  doubt.  If  they  did  thus  believe  her,  they 
could  not  have  done  otherwise  than  convict  the  defendant,  for 
it  was  upon  her  uncorroborated  testimony  alone  that  eonvic- 
tion  was  based. 
The  judgment  and  order  are  afSrmed. 

Burnetty  J.,  and  Hart,  J.,  concurred. 


[Grim.  No.  179.    Third  Appellate  Distrlei.— February  26,  1012.] 

THE  PEOPLE,  Respondent,  v.  JOHN  LIGGETT,  Appellant 

GUMiNAL  Law — Statdtobt  Bafx— Intibooubsx  With  Youno  Gnir— 
Support  or  Vkboiot — ^Admission  or  Gun«T — Testhiont  or  Paosi- 
ouTRiz. — Where  the  defendant  was  charged  with  the  crime  of  statn- 
torj  rape,  by  sexual  intercourse  with  a  joxag  girl  twelve  years  of 
age,  of  which  he  was  convicted,  it  is  held  that  evidence  which  justi- 
fied the  jury  in  believing  that  he  admitted  his  guilt,  taken  together 
with  the  testimony  of  the  prosecuting  witness,  which  was  direct  and 
unmistakably  established  the  charge,  if  believed  by  the  jury,  smply 
supported  the  verdict. 

Id. — Stjbpbisi  bt  Wftniss  worn  Pioplb— CoNnuaT  Evu>snob  on  Pas- 

UMIKART   EXAlCntATlON  —  IMPEAOHMSNT  —  BlOOBD   NOT   PBOVED  — 

Immatebial  Cboss-bzai£INation. — ^Where  a  witness  for  the  people 
gave  surprising  evidence  contrary  to  her  evidence  on  preliminary 
examination,  the  record  of  such  examination  is  not  admissible  as 
independent  proof,  but  merely  to  lay  the  foundation  for  impeach- 
ment of  her  surprising  evidence;  but  where  the  preliminary  exam- 
ination was  not  introduced,  a  question  to  the  witness  by  defendant 
on  cross-examination  as  to  whether  she  was  told  by  the  parents  of 
the  child  to  testify  as  she  did  at  the  preliminary  examination  was 
immaterial. 

Id. -*  Evn>SNGB  or  Phtsioian  —  Intebgoxjbsb  ErrECTBD  —  Buptubbd 
Htmbn  —  Venebeal  Infeotion. — Evidence  of  the  physician  who 
examined  the  young  girl  was  admissible,  for  the  purpose  of  show- 
ing that  sexual  intercourse  had  been  effected,  that  she  had  a  ruptured 
hymen,  and  that  there  were  evidences  of  venereal  infection.  Each 
of  these  circumstances  tended  to  show  intercourse* 
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Amxn  OB  pp  Sraofio  Orm  is  to  <Uua  ics  TBinuukL  Ivfacmov. 
Eridenes  thai  the  prior  lepntatloB  of  the  proooentrix  was  bad  iB 
mpeet  of  ehastity,  or  a  moro  offer  to  prove  prior  eezoal  iBteieoutie 
•f  other  pereone  with  her,  wu  tandmledble,  aad  eoiild  aot  joetify 
the  defendentfi  intereonne  witii  her  while  mder  the  afo  of  eoa- 
•eat  Nor  earn  rach  eridenee  be  jostilled  oa  the  gnmad  of  the  tee- 
timoBj  of  the  phjaieiaB  as  to  her  Toaereal  iafeetioay  and  that  the 
defeadaat  maj  bow  ahow  that  eomeoae  elee  *niaa  done  that  aet," 
Ib  the  abeenee  of  anj  epeelile  offer  to  show  that  the  veaereal  iaf eo> 
tloa  wae  or  maj  have  beea  eaiiaed  bj  eoBM  other  perMia  thaa  the 
defendant. 

Idi^— Paoraa  lM8TEnoTK)M  aa  10  Tismf  ont  op  Pioaioiiniio  Wmnsa. 
The  eonrt  proper^  inetnieted  the  jury  that  'Srhile  it  is  the  law  that 
the  testimonj  of  the  proeeeutixig  witneee  should  be  earef ullj  eeaaned, 
still  this  does  aot  mean  that  sneh  eridenee  is  never  snlBeient  to  eoB> 
vlet»  and  if  jou  believe  the  proeecnting  witneee,  it  ia  jour  dn^  to 
render  a  verdiet  of  guilty."  In  this  ease  the  aet  of  eopulation  eoB> 
stitnted  the  offense,  and  the  intent  with  whieh  the  defendant  eoni- 
mitted  the  aet  is  immateriaL  The  proeeenting  witneee  teetfUed  to 
the  aet,  and  if  the  jjoj  believed  her,  his  goilt  wonld  aeeeeearilj 
follow. 

Id. — iNSTBucnoK  as  to  Bsasomabui  Doubt— Elabobation  upon  DEmn- 
TXON  ov  Justice  Shaw  hot  Appbotbd — ^Rbvibsal  not  Justifixdw— 
While  it  is  not  approved  that  trial  eoorts  ebould  attempt  anj  elabo- 
rate improvemMit  upon  the  often  approved  definition  of  reaaonable 
doubt  given  hj  Chief  Juatiee  Shaw,  and  the  elaboration  thereapoa 
hj  the  trial  eourt  is  not  an  improvement,  yet  this  eoort  finds  Both* 
ing  in  it  to  Justify  the  reversal  of  the  eauee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tuba 
County,  and  from  an  order  denying  a  new  triaL  K.  S.  Mahon, 
Judge  presiding. 

The  facta  are  stated  in  the  opinion  of  the  eonrt 
W.  H.  Carlin,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charlea  Jone% 
Deputy  Attorney  General,  for  Respondent 

CHIPMAN,  P.  J. — ^Defendant  was  convicted  of  the  crime  of 
rape  alleged  to  have  been  committed,  about  the  twentieth  day 
of  July,  1911,  on  a  child  of  the  age  of  twelve  years  and  was 
sentenced  to  serve  twenty  years  in  the  Folsom  penitentisiy. 
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Defendant  appeals  f lom  fhe  judgment  of  oonyiotion  and  from 
the  order  denying  hit  motion  for  a  new  triaL 

It  is  elaimed  that  the  yerdiet  of  guilty  rested  on  the  testi- 
mony of  the  proseenting  witness  and  upon  the  testimony  of 
her  father  and  mother  as  to  what  occurred  at  a  conference 
mth  the  defendant  about  August  4th,  following  the  alleged 
crime.  The  girl's  testimony  was  direct  and  unmistakably  es- 
tablished the  charge,  if  believed  by  the  jury,  which  we  must 
assume  it  was.  On  August  4,  1911,  the  parents  of  the  girl, 
having  had  their  suspicions  aroused  of  defendant's  guilt,  called 
him  to  account  in  the  girl's  presence  and  in  the  presence  of 
one  Mrs.  Slaughter.  These  witnesses  do  not  agree  in  all  par- 
ticulars as  to  what  then  occurred,  but  there  was  testimony  of 
what  took  place  at  this  interview  with  the  defendant  which 
justified  the  jury  in  believing  that  he  admitted  his  guilt.  This 
testimony  together  with  that  of  the  prosecuting  witness  amply 
supported  the  verdict. 

Some  errors  are  claimed  to  have  occurred  in  the  rulings 
of  the  court  to  defendant's  prejudice,  which  will  be  noticed. 

At  the  interview  with  defendant,  above  referred  to,  Mrs. 
Slaughter  was  present  Called  as  a  witness  for  the  people, 
she  testified  that  defendant,  when  charged  with  the  crime, 
denied  it.  TVhen  asked  whether  he  at  any  time  during  the 
conversation  acknowledged  that  ''he  had  anything  to  do  with 
the  child,"  she  answered,  ''Well,  I  don't  remember  just  ex- 
actly that  he  did."  Some  further  examination  of  the  witness 
showed  to  the  satisfaction  of  the  court  that  the  district  at- 
torney was  surprised  by  her  answers  and  permitted  him  to 
eall  her  attention  to  her  testimony  at  the  preliminary  examina- 
tion, at  which  she  testified  that  defendant  admitted  his  guilt. 
The  court  ruled  that  this  testimony  could  not  be  used  as  evi- 
dence  in  the  trial,  but  might  be  used  to  show  that  the  district 
attorney  was  surprised  by  the  answers  of  the  witness  and 
could  be  used  for  purposes  of  impeachment.  Counsel  for  de- 
fendant then  asked  some  questions  of  the  witness  concerning 
what  she  said  to  him,  previous  to  the  trial,  about  this  same 
interview  with  defendant  and  whether  she  did  not  then  say  to 
counsel  that  defendant  denied  his  guilt.  It  is  not  quite  clear 
from  the  record  whether  or  not  counsel  was  laying  the  ground 
for  the  impeachment  of  the  witness  or  desired  to  get  her  state- 
ment made  out  of  court  in  the  record.    The  court  called  coun- 
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Bel 's  attention  to  her  testimony  in  whieh  she  bad  testified  that 
defendant  denied  his  gdlt  Connael  for  defendant  then  said : 
''If  that  is  understood,  all  right''  The  question  pat  to  the 
witness  on  erosa-examination  as  to  whether  the  parents  of  the 
prosecuting  witness  had  not  told  her  when  she  went  to  the  pr^ 
liminary  examination  she  must  testify  against  defendant  was 
immaterial.  The  testimony  given  at  the  preliminary  was  not 
before  the  juiy. 

Witness,  Dr.  Miller,  was  called  by  the  people  and  testified 
that  he  believed  intercourse  had  been  effected.  He  was  asked 
if  he  discovered  that  the  child  was  suffering  from  any  disease. 
Defendant  objected  as  immaterial  and  incompetent ;  that  there 
is  no  issue  involving  the  disease  of  the  prosecuting  witness  and 
there  is  no  evidence  that  defendant  ever  had  a  disease.  The 
court  ruled  that  it  was  admissible  for  the  same  reason  that 
absence  of  the  hymen  was  shown,  that  is,  as  a  eircumstaaee 
tending  to  show  intercourse.  The  witness  answered  that 
''there  were  evidences  of  venereal  infection.''  We  think  the 
evidence  was  admissible.  In  this  connection  defendant  ealls 
attention  to  the  testimony  of  a  eharacter  witness,  Mr.  Pringle, 
who  testified  as  to  the  reputation  of  the  prosecuting  witness 
for  truth,  honesty  and  integrity,  that  it  was  bad.  He  was 
asked  her  reputation  for  chastity,  to  which  the  district  attor- 
ney objected.  Counsel  for  defendant  urged  that  the  testi- 
mony of  Dr.  Miller  opened  the  way  to  this  testimony;  that 
defendant  could  now  show  that  some  other  person  ''has  done 
that  act." 

"The  Court:  It  does  not  make  any  difference  whether  the 
child  was  a  moral  or  immoral  child.  It  does  not  make  any 
difference  what  her  character  was,  if  she  was  under  the  age 
of  sixteen  years  and  this  defendant  had  intercourse  with  her, 
he  violated  the  law.  It  does  not  make  any  difference  whether 
she  was  a  pure  child  or  not.  She  may  have  been  as  immoral 
as  it  is  possible  for  a  child  to  be.  That  does  not  excuse  him 
for  doing  it. 

"Mr.  Carlin:  If  he  is  guilty. 

"The  Court:  Yes,  I  assume  that  he  is  not  guilty.  I  have 
a  right  to  assume  that.  It  is  no  excuse  for  anyone  doing  it| 
however.  A  man  cannot  justify  himself  for  doing  this  crime 
by  showing  that  the  girl  waa  immoral  or  impure. 
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''Mr.  Carlin:  Couldn't  he  show  that  probably  someone  else 
had  done  itt 

''The  Court:  No,  that  does  not  give  the  defendant  a  right 
to  do  it. 

"Mr.  Carlin:  We  might  show  that  someone  else  might  have 
done  it.  Cannot  we  now  account  for  the  conditions  which  Dr. 
Miller  found,  outside  of  this  man  t  We  want  to  account  for 
that.  Well,  all  right.  Exception.  We  will  offer  to  prove 
that  some  person  or  persons,  not  the  defendant,  within  a  year 
prior  to  the  fourth  day  of  August,  1911,  had  sexual  intercourse 
with  Mabel  Millard. 

"The  Court:  I  assume  that  there  had  been  eyidence  intro- 
duced on  that  question.  The  doctor's  testimony  went  to  prove 
that,  that  she  had  been  tampered  with. 

"Mr.  Carlin :  But  we  offer  to  prove  now  that  it  was  someone 
eke  and  not  the  defendant  that  did  it. 

"The  Court:  You  cannot  prove  thai 

"Mr.  Carlin:  All  right,  take  the  witness.    Exception. 

"The  Court:  You  can  prove  that  he  did  not  do  it  but  you 
cannot  prove  that  someone  else  did  it" 

We  perceive  no  error  in  the  rulings.  In  People  v.  Currw^ 
14  Cal.  App.  67,  [111  Pac.  108],  relied  on  by  defendant,  the 
prosecuting  witness  had  testified  that  the  defendant  had 
sexual  intercourse  with  her  on  a  particular  date  and  that  she 
gave  birth  to  a  healthy,  perfectly  formed  child  on  a  particular 
date,  about  eight  months  after  the  alleged  assault  on  her. 

Pregnancy  had  been  shown  by  the  prosecution  as  evidence 
of  defendant's  guilt  It  was  held  error  not  to  allow  evidence 
of  her  sexual  relations  with  other  men  to  test  the  truthfulness 
of  this  damaging  fact  of  pregnancy.  The  reputation  of  the 
prosecutrix  for  chastity  was  immaterial  as  she  was  under  the 
age  of  consent.  The  colloquy  between  counsel  and  the  court 
as  to  what  proof  might  be  made  in  rebuttal  of  any  inference 
that  defendant  was  responsible  for  the  diseased  condition 
found  by  Dr.  Miller  does  not  raise  the  question  of  the  admis- 
sibility of  such  rebuttal  evidence.  Counsel  did  not  offer  any 
evidence  or  state  that  he  could  produce  evidence  that  this 
Tenereal  condition  was  or  might  have  been  produced  by  some 
person  other  than  defendant.  His  offer  was  "that  some  per* 
son  or  persons,  not  the  def endant^  within  a  year  prior  to  the 
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fourth  day  of  Angost,  1911,  had  sexual  intercourse  with 
Mabel  Millard/'    Such  evidence  was  inadmissible. 

Error  is  ckimed  in  giving  the  following  instruction :  ''While 
it  is  the  law  that  the  testimony  of  the  prosecuting  witness 
should  be  carefully  scanned,  still  this  does  not  mean  that  such 
evidence  is  never  sufiBcient  to  convict;  and  if  you  believe  the 
prosecuting  witness,  it  is  your  duty  to  render  a  verdict  of 
guilty.  By  the  law  of  this  state  a  female  child  under  the  age 
of  sixteen  years  ib  incapable  of  giving  legal  consent  to  an  act 
of  sexual  intercourse,  so  that  every  act  of  carnal  conneetion 
with  such  a  child  by  one  not  her  husband  will  constitute  the 
crime  of  rape  whether  with  or  without  the  consent  of  such 
child,  and  in  this  case,  if  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt,  that  the  defendant  had  sexual  con- 
nection with  the  prosecuting  witness  on  or  about  July  20, 
1911,  as  alleged  in  the  information,  and  that  at  the  time  she 
was  under  the  age  of  sixteen  years  and  not  the  wife  of  the 
defendant,  then  the  defendant  is  guilty  of  rape  and  the  jury 
should  so  jSnd." 

Defendant  calls  attention  to  the  following  paragraph— 
''and  if  you  believe  the  prosecuting  witness  it  is  your  duty 
to  render  a  verdict  of  guilty" — as  the  basis  of  his  objection, 
for  the  reason  that  it  '^ singles  out  a  particular  witness";  cit- 
ing People  V.  Fernandez,  4  Cal.  App.  814,  [87  Pac.  1112] ; 
People  V.  Johnson,  106  Cal.  294,  [89  Pac.  622] ;  People  v. 
Barker,  137  Cal.  557,  [20  Pac.  617]. 

The  cases  cited  were  instances  of  assault  with  intent  to  com- 
mit rape.  There  the  question  of  intent  with  which  the  assault 
was  made  was  the  material  element  in  the  cases,  and  it  was 
held  that  the  court  had  no  right  "to  put  a  state  of  facts  to  the 
jury  which  would  bar  them  from  finding  the  intent  to  be 
other  than  that  charged  by  the  information. "  Said  the  court ; 
"The  defendant  may  have  done  all  the  things  charged  against 
him  by  the  evidence  of  the  prosecutrix,  and  still  have  been 
possessed  of  no  intent  to  commit  rape."  (People  v.  Johnean, 
106  Cal.  294,  [39  Pac.  622].)  In  the  case  here  the  act  of 
copulation  constituted  the  offense  and  the  intent  with  which 
the  defendant  committed  the  act  is  immaterial.  The  prose- 
cuting witness  testified  to  the  act,  and  if  the  jury  believed 
her  his  guilt  must  necessarily  follow.  There.  waa»  therefore^ 
no  error  in  the  instruction. 
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The  only  remaining  alleged  error  pointed  out  is  the  refusal 
of  the  court  to  give  the  defendant's  proposed  instruction  on 
reasonable  doubt.  It  was  refused  ''because  elsewhere  given." 
The  instruction  given  embodies  most  of  the  definition  of  rea- 
sonable doubt  found  in  the  oft-approved  instruction  given  by 
Chief  Justice  Shaw.  It  also  contains  some  explanatory  com- 
ments or  an  elucidation  which  the  learned  trial  judge  eon- 
ceived  proper  to  aid  the  jury  in  their  effort  to  comprehend 
Judge  Shaw's  definition.  Defendant  complains  that  ''The 
jury  was  by  the  instruction  practieally  lectured  upon  the  sub- 
ject and  warned  that  they  should  be  veiy  careful  about  this 
reasonable  doubt.  In  fact,  they  were  practically  told  that 
our  old  friend  'reasonable  doubt'  is  but  s  figment  of  the 
imagination  and  not  to  be  taken  seriously.  •  •  .  Without  in- 
tending to  be  facetious  before  this  honorable  court,  we  wish 
to  say  that  it  reads  like  an  assault  upon  an  old,  a  revered  and 
a  valued  friend."  The  supreme  court  has  given  many  cau- 
tionary signals  warning  trial  courts  against  attempting  elab- 
orate improvements  on  a  definition  which  has  met  with 
universal  approval  needing  no  explanation.  We  have  care- 
fully examined  the  instruction  in  question  and,  while  we  do 
not  think  it  an  improvement  on  the  oft-given  instruction,  we 
find  nothing  in  it  to  justify  the  reversal  of  the  cause. 

The  judgment  and  order  are  afBrmed. 

Hart|  J.,  and  Burnett,  J.,  concurred. 


[dv.  Ko.  SOS.    ThM  AppeHate  Distrlot.— Febrnarj  SS,  1S18.] 

STOCKTON  IBON  WORKS,  a  Corporation,  Respondent,  v. 
BENJAMIN  WALTERS,  Appellant 

Appeal  fbom  Obdib  I>enting  Nkw  Taial— Erbobs  in  Plbadinos  not 
BivuwABLE.— -Where  there  is  no  appeal  from  the  judgment,  bnt 
•olelj  an  appeal  from  an  order  denying  a  new  trial,  alleged  error 
of  the  eourt  in  striking  out  a  counterelaim  and  poriioni  of  the  an- 
swer of  the  defendant  appealing,  which  could  only  be  reviewed  upon 
ma  appeal  from  the  judgment|  cannot  ba  aonaidered  upon  the  appeal 
from  tnch  order* 
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Id. — ^EmoT  or  Codi  Aicendmknt  as  to  Juimmint-boll — Soopk  of  Af- 
rxAL  FBOic  Oboeb  not  Enlaaoxd. — ^NotwithBtandiiig  tlw  amendmeBt 
of  1<907  to  Beoticm  670  of  tho  Code  of  Proeednro  makes  "all  orders 
striking  out  anj  pleading  in  whole  or  in  part"  a  part  of  the  jndg- 
nent-roUy  jet  suck  amendment  does  not  enlarge  the  scope  of  an 
appeal  solely  taken  from  an  order  denying  a  motion  for  a  aew  trial, 
upon  whieh  no  question  as  to  the  suffieieney  of  the  pleadings  or  find- 
ings can  be  reviewed;  but  onlj  saeh  matters  ean  be  considered  as 
are  made  grounds  of  the  motion,  upon  wliieh  the  superior  court  mi^ 
grant  or  denj  the  same. 

I0<— BiFUSAL  OF  LkAVB  TO  FUM  AlONDBI  PlBAMNQ — ^iNJUmT  MOT  MaDB 

TO  ApPXAa.*»Where  the  defendant  appealing  complains  that  he  was 
denied  leave  of  the  court  to  file  a  second  amended  answer  and  coun- 
terclaim, which  was  requested  upon  the  granting  of  the  motion  to 
strike  out,  and  the  overruling  of  defendant's  demurrer  to  the  com- 
plaint, but  he  did  not  show  at  the  trial,  and  does  not  show  upon  ap- 
peal, how  he  could  improve  his  answer  bj  amendment,  no  injury  is 
made  to  appear  bj  the  ruling. 

fo. — Action  fob  Pbiob  of  Stkamkb  Shaft  Fobnishxd— Suffuunct  ov 
Shaft — Confuoting  Evidenob— Bbisntion  and  Ubb — Suppobt  of 
VxBDiar. — In  an  action  for  the  agreed  price  of  a  steel  shaft  com- 
pletely equipped  for  use  in  defendant's  steamer,  where  suiBeien^  ef 
the  shaft  for  the  purpose  for  whieh  it  was  intended  was  in  contro- 
versy, and  defendant  claimed  an  absolute  agreement  of  plaintiff 
to  furnish  a  better  shaft,  and  the  evidence  upon  those  questions  was 
substantially  conflicting,  but  it  appeared  without  conflict  that  de- 
fendant had  retained  and  worked  the  original  shaft  for  sizteen 
months  up  to  the  time  of  trial,  without  indications  of  weakness 
therein,  the  verdict  for  plaintiff  for  the  agreed  price  was  sufficiently 
supported. 

Id.  —  Vbbdict  fob  Agbxid  Pbicb  "Withoot  Intbbxst^  —  Intxbbst 
Waived  bt  Plaintiff — Instruction  bt  Oonsbnt  of  Pabties— 

AliBNDMENT  IN   OOUBT — APPELLANT  NOT  INJURED. — ^WhcrO  thc  jUry 

after  retirement  and  deliberation  had  reached  a  verdict  for  the  plains 
tiff  for  the  agreed  price,  and  asked  for  an  instruction  as  to  whether 
they  could  "cut  out  the  interest,"  whereupon  the  plaintiff  expressly 
waived  the  interest,  and  both  parties  agreed  to  an  instruction  that 
they  could  dispense  with  the  interest,  and  the  court  asked  them  if 
they  wished  to  retire,  to  which  the  foreman  replied  that  he  thought 
it  unnecessary,  and  the  jury  immediately  amended  their  verdict  by 
adding  to  the  price  agreed  upon  the  words,  "without  interest,"  and 
handed  in  their  verdict  so  amended  in  open  eourt,  and  upon  being 
polled,  every  juror  agreed  that  it  was  his  verdict,  it  does  not  ap- 
pear that  appellant  was  injured  by  such  amendment  ia  his  favor  ia 
open  court. 
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Id.— BuLiNOfl  UPON  Eyidingb— Fdbnibhino  of  Shait— Statbmxnts  in 
Abscngi  of  DavENDANT— Pabol  Bvidkncs  to  Vast  Contract.— 
The  eoart  properlj  ruled  tbjtt  it  wm  immaterial  that  plaintiff  eon- 
traeted  with  another  eompanj  to  forge  the  ihaft  furnished;  that 
■tatementa  out  of  the  presence  of  the  defendant  eovld  not  bind  him; 
and  that  the  terma  of  the  written  eontiaet  eonld  not  be  waived  hj 
parol  evidence. 

Id. — ^BuLiHGs  MOT  PBUHDiciALd — ^It  ia  held  that  no  ruling!  of  the  court 
upon  evidence  were  prejudicial,  and  that  the  evidence  which  went 
to  the  jury  in  its  entirety  f airlj  presented  the  theories  of  the  re- 
spective parties;  that  defendant  was  given  every  reasonable  oppor- 
tunity to  present  every  material  fact  at  his  command,  and  tbat  it 
does  not  appear  that  plaintiff  was  permitted  to  sustain  its  case  by 
evidence  not  legally  admissible  or,  at  least,  which  was  erroneously 
admitted  to  defendant's  prejudice. 

iDd— Pbopcb  iMsnuonoNB.— It  is  held  that  the  instructions,  taken  at  a 
whole,  fairly  and  eorreetly  presented  all  of  the  issues  raised  by  the 
pleadings. 

APPEAL  from  an  ord«r  of  the  Superior  Court  of  ^an 
Joaquin  County  denying  a  motion  for  a  new  triaL  C.  W. 
Norton,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  eourt 

Arthur  L.  Levinaky,  for  Appellant 

C.  W.  Miller,  and  B.  C.  Minor,  for  Respondent 

CHIPMAN,  P.  J.— This  is  an  action  brought  by  plaintiff 
against  defendant  to  recover  the  sum  of  $1,460,  alleged  to  be 
owing  for  work  performed  and  materials  furnished  in  the  re* 
pairing  of  a  steamer  called  the  '^H.  E.  Wright." 

In  his  amended  answer  defendant  admitted  that  plaintiff 
performed  certain  work  and  furnished  certain  materials,  but 
denied  that  they  were  for  the  ''repair  of  said  steamer  'H.  E. 
Wright,'  *'  but  alleges  that  plaintiff  entered  into  an  agree- 
ment with  defendant  whereby  plaintiff  agreed  to  construct 
and  place  in  said  steamer  a  certain  steel  shaft  and  its  neces- 
sary attachments  (describing  them),  ''which  said  shaft  was 
to  be  a  first-class  shaft  and  in  a  perfect  condition,  and  fit  for 
the  purposes  for  which  it  was  ordered,  ...  for  the  sum  of 
$1,460";  that,  prior  to  the  placing  of  said  shaft  in  said 
fteamer  defendant  discovered  that  the  said  shaft  "was  not  in 
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flnt-cIasB  and  perfect  condition,  but,  on  the  contrary,  said 
shaft  was  improperly  made  and  the  same  was  defective,  and 
had  a  serious  flaw  and  defect  therein"  (particularly  describ- 
ing it),  by  reason  of  which  it  was  ''not  reasonably  fit  for  the 
purposes  for  which  it  was  ordered  and  to  be  used,''  and  de- 
fendant refused  to  accept  said  shaft;  that  plaintiff  then  and 
there  agreed  to  make  a  new  shaft,  ''perfect  and  first  class, 
in  the  place  and  stead  of  said  imperfect  and  defective  shaft, 
and  requested  defendant  to  temporarily  receive  the  said  de- 
fective shaft  and  its  attachments,  and  to  use  the  same  until 
a  new,  first  class  and  perfect  shaft  and  its  attachments  could 
be  made  and  placed  in  said  steamer";  that,  relying  on  said 
promise  and  not  otherwise,  "defendant  received  said  shaft 
temporarily  and  until  said  new  shaft  could  be  made ;  that  at 
said  time  plaintiff  guaranteed  defendant  against  all  loss  or 
damage  he  might  suffer  by  his  use  of  said  imperfect  shaft," 
while  it  was  making  for  him  a  new  and  perfect  shaft;  that 
thereafter  defendant  demanded  of  plaintiff  a  new  and  per* 
feet  shaft  in  place  of  said  defective  shaft,  but  plaintiff  re* 
fused  and  ever  since  has  refused  to  comply  with  defendant's 
said  demand.  Defendant  admitted  that  no  part  of  said 
$1,460  or  alleged  interest  has  been  paid,  but  denied  that  the 
whole  or  any  part  thereof  is  now  due  or  owing  from  defend- 
ant to  plaintiff.  Paragraph  YII  of  the  amended  answer  is 
a  denial  that  the  said  shaft  "was  of  the  value  of  $1,460,  or 
any  other  sum  of  money,  whatsoever,  or  at  all,  by  reason  of 
its  imperfect  condition  and  by  reason  of  the  said  defect  afore- 
said." Paragraph  VIII  is  an  offer  or  tender  of  said  shaft 
to  plaintiff  and  a  demand  that  plaintiff  "detach  and  strip 
said  shaft  from  the  wheel  and  every  part  and  portion  of  said 
steamer,"  and  remove  the  same  therefrom  "without  damage 
or  injury  to  said  steamer."  These  two  paragraphs  were,  on 
motion  of  plaintiff,  stricken  out  of  the  answer.  Defendant, 
by  way  of  counterclaim,  set  up  a  somewhat  similar  state  of 
facts  and  claimed  damages  by  reason  thereof.  On  motion  of 
plaintiff  this  counterclaim  was  stricken  out.  The  damages 
claimed  rest  upon  plaintiff's  alleged  violation  of  its  agreement 
to  furnish  defendimt  a  shaft  free  from  the  alleged  imperfeo* 
tions. 

It  was  claimed  by  plaintiff  at  the  trial,  and  admitted  by  de» 
fendant^  that  the  materials  and  labor  referred  to  in  the  oom- 
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plaint  and  answer  were  furnished  pursuant  to  the  following 
offer  and  acceptance,  which  appeared  in  evidence  but  were  not 
q[>edfieall7  pleaded  t 

"May  1,  1909. 
"Captain  Walters,  Steamer  H.  E.  Wright, 
"Stockton,  Calif. 

"Dear  Sir:  We  will  furnish  you  with  one  8''  hammered 
steel  shaft  completely  machined  with  two  new  forged  steel 
cranks  (and  divers  other  fittings  as  part  of  said  shaft,  and 
not  necessary  to  be  enumerated)  complete,  delivered  on  our 
wharf  for  the  sum  of  (1460.00. 

"  (Signed)     STOCKTON  IRON  WORKS." 

Defendant  replied  May  8,  1909,  as  follows:  "We  hereby 
accept  your  proposal  of  May  1st  for  one  hammered  steel  shaft 
complete  and  you  may  proceed  to  get  this  shaft  out  at  once. 

" (Signed)     BENJ.  WALTERS." 

The  cause  was  tried  by  a  jury  and  plaintiff  had  the  verdict 
for  the  sum  of  (1,460,  without  interest,  and  judgment  passed 
for  plaintiff  accordingly. 

Defendant  appeals  from  the  order  denying  his  motion  for 
a  new  trial  on  bill  of  exceptions. 

1.  Appellant  claims  that  the  court  erred  in  striking  out  his 
counterclaim  and  portions  of  his  answer  and  also  in  refus- 
ing his  application  for  leave  to  amend.  Respondent  makes 
the  point  that,  there  being  no  appeal  from  the  judgment,  the 
rulings  of  the  court  cannot  be  reviewed;  citing  Spence  v. 
8coU,  97  Cal.  181,  [31  Pac.  52] ;  Sutton  v.  Stephan,  101  Cal. 
647,  [36  Pac.  106] ;  Mock  v.  Satiia  Rosa,  126  Cal.  330,  [58 
Pac.  826].  In  each  of  those  cases  the  appeal  was  on  the 
judgment-roll  without  a  statement  or  bill  of  exceptions.  The 
record  showed  in  each  case  a  motion  to  strike  out  portions  of 
defendant's  answer  and  the  rulings  thereon.  The  court  held 
that  the  proceedings  formed  no  part  of  the  judgment-roll 
and,  there  being  no  bill  of  exceptions  or  statement,  the  rul- 
ings could  not  be  reviewed.  We  have  here,  however,  the 
judgment-roll  and  bill  of  exceptions,  in  both  of  which  the 
proceedings  on  the  motion  are  set  forth,  and  it  is  contended 
by  appellant  that  the  cases  cited  do  not  apply.  Section  670, 
Code  of  Civil  Procedure,  was  amended  in  1907  (Stats.  1907, 
p.  720),  making  "all  orders  striking  out  any  pleading  in  whole 
•r  in  part"  part  of  the  judgment-rolL    But  the  amendment 
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does  not  enlarge  the  scope  of  the  appeal  from  the  order 
denying  a  motion  for  new  trial  Questions  relating  to  the 
sufficiency  of  the  complaint,  rulings  upon  demurrers  and  suffi- 
ciency of  the  findings  to  support  the  judgment  cannot  be 
considered  upon  an  appeal  from  an  order  denying  a  new 
trial.  (Oreai  Western  Gold  M.  Co.  y.  Ckamhen,  153  Cal.  307, 
[95  Pac.  151].)  Only  such  matters  can  be  considered  as  are 
made  grounds  upon  which  the  superior  court  is  authorized 
to  grant  or  deny  the  motion.  (Crescent  etc.  Co.  y.  United 
Upholsterers,  153  Cal.  433,  [95  Pac.  871].)  ''A  new  trial  is 
a  re-examination  of  an  issue  of  fact  in  the  same  court  after 
a  trial  and  decision  by  a  jury,  court  or  referee.''  (Code  Ciy. 
Proc,  sec.  656.)  It  is  pointed  out  in  Hayne  on  New  Trial, 
Beyised  Edition,  page  5  et  seq.,  that  the  statutory  definition 
consists  of  several  elements :  1.  That  a  new  trial  is  a  re-exam- 
ination  of  an  issue  of  fact;  2.  That  the  re-examination  of  the 
issue  of  fn<it  must  he  in  the  same  court;  3.  That  the  re-exam- 
ination of  the  issue  of  fact  must  take  place  after  a  new  trial 
and  decision.  The  author  says:  ''The  word  'trial'  as  used  in 
the  definition  under  consideration  refers  to  an  investigation 
of  the  issues  of  fact  raised  by  the  pleadings."  The  granting 
of  a  motion  to  strike  out  parts  or  all  of  a  pleading  is  not  one 
of  the  grounds  for  new  trial.  (Code  Ciy.  Proc.,  sec.  657.) 
Since  "all  orders  striking  out  any  pleading  in  whole  or  in 
part"  (Code  Ciy.  Proc,  sec.  670)  are  part  of  the  judgment- 
roll,  it  would  seem  no  longer  necessary  to  present  the  matter 
by  bill  of  exceptions,  as  was  the  case  when  such  orders  formed 
no  part  of  the  judgment-roll  (cases  supra) ;  but  however  this 
may  be,  we  arc  satisfied  that  such  orders  can  only  be  reviewed 
on  appeal  from  the  judgment. 

2.  Defendant  complains  that  he  was  denied  leave  to  file 
a  second  amended  answer  and  counterclaim.  The  request  was 
made  upon  the  granting  of  a  motion  to  strike  out  and  the  over- 
ruling of  defendant's  demurrer  to  the  complaint.  Defendant 
did  not,  at  the  trial,  nor  does  he  now,  suggest  why  he  desired 
to  amend  his  answer  nor  show  that  he  could  improve  it  by 
amendment  In  short,  no  injury  is  made  to  appear  by  the 
ruling. 

3.  It  is  urged  that  the  verdict  was  contrary  to  the  evidence. 
As  is  quite  often  the  case,  appellant  rests  his  argument  largely 
on  testimony  adduced  in  support  of  his  theory,  ignoring  the 
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faet  that  this  testimony  was  in  eonflict  with  that  submitted  by 
the  plaintiff  or,  if  not  in  confliet,  might  have  been  discredited 
by  the  jury.  We  cannot  undertake  a  full  review  of  the  evi- 
dence,  making,  as  it  does,  a  somewhat  voluminous  record. 
Briefly  stated,  there  was  evidence  that  when  the  shaft  was  de- 
livered at  plaintiff's  wharf  and  after  it  had  been  put  on  tim- 
bers aboard  the  steamer,  defendant  discovered  in  it  what  he 
regarded  as  a  serious  defect,  in^pairing  its  strength  and  safety, 
and  refused  to  accept  it  This  defect  consisted  in  what  in 
technically  called  a  ''pipe" — a  small  hole  in  the  center  of 
the  end  of  the  shaft,  ''where  the  crank  is  shrunk  on,''  which 
was  explored  with  a  wire  about  the  size  of  a  knitting  needle 
or  ordinary  hair  pin  to  the  depth  of  nearly  nine  inches.  A 
wire  of  the  size  of  a  twenty-penny  wire  nail  was  inserted  about 
five  and  one-half  inches.  There  was  considerable  discussion 
between  defendant  and  his  engineer  and  representatives  of 
plaintiff  as  to  the  effect  of  this  blemish,  which  resulted  in  de^ 
fendant's  installing  the  shaft.  He  claims  that  he  consented 
upon  the  conditions  set  forth  in  his  answer.  As  to  just  what 
representations  were  made  there  is  much  conflict.  There  was 
evidence  that  defendant  was  given  assurances  that  the  shaft 
was  not  weakened  by  this  defect;  that  it  was  fit  and  would 
do  the  work  it  was  intended  for;  that  plaintiff  would  guar- 
antee it  for  a  year,  and  that  if  after  trial  for  a  reasonable 
time  it  proved  unfit,  plaintiff  would  replace  it  with  a  new 
one.  Defendant  attempted  to  show  that  plaintiff  conceded 
the  unfitness  of  the  shaft  and  promised  unconditionally  to 
replace  it  with  a  new  one,  but  plaintiff's  witnesses  denied  this 
and  testified  that  no  such  admission  and  no  such  promise 
was  made.  Witnesses  for  the  plaintiff,  who  showed  their 
qualifications  as  experts,  testified  that  this  so-called  "pipe" 
had  no  appreciable  effect  on  the  shaft  to  weaken  it  or  impair 
its  usefulness  or  length  of  service.  Witness  Pennington  tes- 
tified: "I  have  had  a  lot  of  experience  in  these  thingSi  what 
is  a  good  and  what  is  not  a  good  shaft.  I  have  made  shafts 
that  go  to  sea,  and  for  vessels  that  are  inland  shafts,  such  as 
the  steamer  'H.  E.  Wright.'  I  saw  the  shaft  here  in  the 
steamer  'H.  E.  Wright'  in  Stockton.  I  consider  the  shaft 
was  in  perfect  condition.  Of  course  there  was  in  one  end 
what  we  call  a  'pipe,'  probably  caused  by  lapping  from  draw- 
ing out  the  end  of  the  shaft    This  pipe  I  don't  think  a 
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particle  of  detriment  to  the  shaft.  I  thought  the  shaft  was 
a  perfect  shaft  for  the  work  it  was  intended  for."  He  was 
asked  the  difference  between  a  pipe  and  a  crack  and  an- 
swered: ''Well,  a  crack  is  something  on  the  surface,  this  was 
something  in  the  center  of  the  shaft  that  may  have  been 
caused  by  the  hammer/*  He  testified  that  this  was  not  an 
unusual  condition  and  ''did  not  impair  its  usefulness  at  all 
for  the  purposes  for  which  it  was  intended."  There  was 
much  testimony  of  like  import.  It  appeared  that  the  shaft 
had  been  in  constant  use  for  about  sixteen  months  at  the  time 
of  the  trial  and  it  showed  no  indications  of  weakness.  We 
think  there  was  sufficient  evidence  to  justify  the  verdict 

4.  Some  time  after  the  case  had  been  given  to  the  jury  they 
came  into  the  courtroom  and,  on  being  asked  if  they  had 
agreed  upon  a  verdict,  the  foreman  answered:  "Not  exactly, 
your  Honor.  We  want  instruction  in  regard  to  the  interest, 
whether  the  jury  could  cut  out  the  interest,  or  have  any- 
thing  to  do  with  the  interest.  The  printed  instruction  says 
interest  from  a  certain  date."  The  court  replied  that  all 
it  could  do  was  to  call  attention  to  the  instructions.  Counsel 
for  plaintiff  thereupon  waived  the  interest  and,  with  consent 
of  both  parties,  the  court  instructed  the  jury  orally  that  inas- 
much as  interest  had  been  waived  in  open  court,  "if  the  jury 
see  fit  they  may  cut  the  interest  out  of  the  verdict."  The 
court  then  asked  the  jury  if  they  desired  to  return  to  the 
jury-room.  The  foreman  answered:  "I  don't  think  it  would 
be  necessary."  After  "a  short  pause"  the  jury  passed  up 
the  verdict  for  the  sum  of  $1,460  without  interest,  and  on 
being  polled  answered  that  it  was  their  verdict.  The  error 
now  claimed  is  that  the  verdict  was  rendered  "without  retir- 
ing from  the  courtroom  to  find  a  verdict."  Apparently  the 
jury  had  reached  a  conclusion  before  coming  into  the  court- 
room except  as  to  the  item  of  interest,  and  when  plaintiff 
waived  that  item,  as  it  had  a  right  to  do,  it  was  competent 
for  the  jury  to  return  their  verdict  without  retiring  from  the 
courtroom.  Besides,  defendant  has  not  shown,  inferentially 
or  otherwise,  that  he  was  injured  by  the  conduct  of  the  jury. 
Apparently  he  profited  by  the  alleged  error. 

5.  Defendant  assigns  fifty  or  more  errors  in  rulings  upon 
the  evidence.  Some  of  these  are  given  scant  notice  by  coun- 
sel; many  of  them  are  mere  references  to  pages  of  the  tran- 
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script  and  the  number  of  the  exception  there  shown,  with  no 
explanatory  statement  in  the  brief.  Others  appear  to  be  par- 
ticularly relied  upon  and  such  of  these  latter  as  seem  to  call 
for  comment  will  be  noticed. 

Witness  Tretheway,  president  of  plaintiff  company,  was 
asked  whether  the  articles,  at  the  time  of  delivery  at  plaintiff's 
wharf,  were  ''in  the  condition  required  by  the  proposal  and 
offer  of  acceptance."  He  answered  ''Yes,"  after  which  de- 
fendant objected  as  leading,  suggestive  and  a  conclusion.  The 
court  allowed  the  answer  to  stand.  The  objection  should  have 
been  sustained  if  it  had  been  made  in  time  and  the  answer 
should  have  been  stricken  out  if  defendant  had  asked  to  have 
it  done.  The  principal  issue  involved  the  condition  of  the 
shaft  at  the  time  of  its  delivery  and  whether  it  met  the  re- 
quirements of  the  proposal  and  acceptance.  But  this  whole 
subject  was  later  gone  into  very  fully  by  both  sides  and  in 
great  detail.    We  think  the  error  was  without  prejudice. 

6.  It  appeared  that  plaintiff  contracted  with  Pennington  ft 
Co.,  of  San  Francisco,  to  forge  the  shaft.  On  cross-exami- 
nation Tretheway  was  asked  if  he  informed  defendant  of  this 
fact  and,  on  objection  of  plaintiff  as  immaterial,  the  court  so 
ruled.  Plaintiff's  offer  was  to  "furnish"  a  shaft  such  as  was 
described,  not  personally  to  manufacture  it  The  fact  was 
inunaterial. 

7.  Tretheway  had  testified,  on  cross-examination,  that  his 
foreman  had  informed  him  that  objection  was  made  to  the 
shaft;  that  he  sent  for  Pennington  (one  of  the  firm  of  Pen- 
nington ft  Co.)  and  they  together  went  on  board  the  vessel 
where  the  shaft  then  was,  and  there  met  her  engineer  and 
Captain  Curry,  her  commander;  that  they  tried  to  convince 
Captain  Gurry  and  the  engineer  that  the  shaft  was  in  every 
way  suitable  for  the  work.  "Q.  Then  the  engineer  and  Cap- 
tain Curry  had,  before  or  at  that  time,  informed  you  the  shaft 
was  not  fit  for  the  purposes  for  which  it  had  been  ordered  1" 
The  court  sustained  plaintiff's  objection  to  the  question.  It 
appeared  that  defendant  was  not  present  at  this  meeting  with 
Curry  and  the  engineer.  The  court  had  previously  ruled  that 
what  was  done  by  the  parties  present  could  be  shown,  but  that 
the  declarations  made  in  the  absence  of  defendant  were  not 
admissible  and  defendant  declined  to  be  bound  by  what  was 
said  in  his  absence.    Plaintiff  objected  because  neither  the  en- 
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g^neer  nor  Cnrry  had  qualified  as  experts,  and  the  question 
was  calculated  to  get  from  them  by  indirection  what  they 
could  not  testify  to  directly.  The  tendency  of  the  question 
was  to  get  before  the  jury  an  opinion  which  neither  Curry  nor 
the  engineer  was  qualified  to  give. 

8.  The  question  was  asked  by  defendant  of  witness  Burnett, 
who  was  an  engineer  of  experience,  but  did  not  show  expert 
knowledge  of  shafts,  whether  this  particular  shaft  was  ''a  safe 
or  unsafe  shaft/'  Defendant  admitted  that  witness  was  not 
an  expert,  but  contended  that  expert  knowledge  was  not  neces- 
sary to  qualify  the  witness  to  give  an  opinion  upon  the  safety 
of  this  shaft.  We  do  not  agree  with  defendant  in  this  conten- 
tion. It  is  argued  that  later  on  the  court  allowed  plaintiff 
to  submit  expert  testimony  by  witness  Bums,  who,  it  is  al- 
leged, admitted  that  he  was  not  an  expert  Of  course,  any 
subsequent  error  of  the  court  cannot  affect  the  question  now 
before  us.  It  seems,  however,  that  the  court,  after  Bums 
was  examined  as  to  his  qualifications,  held  that  he  was  quali- 
fied to  give  an  opinion  as  to  the  effect  a  so-called  ''pipe'* 
would  have  on  such  a  shaft  as  is  in  question. 

9.  Defendant's  witness,  Purington,  was  asked  what  effect 
would  this  shaft  have  upon  the  steamer  if  it  should  break. 
An  objection  by  plaintiff  was  sustained.  Purington  had 
never  worked  a  shaft  on  a  steamboat,  though  he  had  expert 
knowledge  in  making  shafts  and  could  and  did  testify  as  to 
the  effect  a  ''pipe"  would  have  in  a  shaft.  We  cannot  see 
that  any  answer  he  might  have  made  would  meet  any  issue  in 
the  case.  The  effect  which  the  breaking  of  the  shaft  might 
have  would  depend  upon  so  many  other  facts  that  any  answer 
would  be  purely  speculative.  There  was  no  issue  as  to  the 
damage  which  might  result  from  the  breaking  of  the  shaft. 

10.  On  cross-examination  this  witness  was  allowed  to  an- 
swer certain  questions  put  by  plaintiff  as  to  whether  after  a 
year's  use  any  defect  in  the  shaft  would  be  likely  to  develop 
itself.  Defendant  objected  on  the  ground  that  the  witness 
had  not  qualified  except  to  a  limited  extent  as  an  expert. 
The  answers  were  favorable  to  defendant  and  hence  he  was 
not  injured. 

11.  The  cross-examination  of  defendant's  witness,  Curry, 
as  to  what  Pennington  said  when  he  and  Tretheway  met  Curry 
on  the  steamer,  was  fairly  within  the  rule  which  permits  much 
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latitude  in  testing  the  recollection  of  the  witness  as  to  what 
took  place  on  the  occasion  referred  to. 

12.  Witness  Donaher  was  defendant's  engineer  who  was 
present  when  Pennington  and  Trethewaj  went  aboard  the 
steamer  to  examine  the  shaft  He  was  one  of  the  class  of 
witnesses,  frequently  met  with,  who  wander  at  will  and  volun- 
teer irresponsive  answers.  In  his  cross-examination  by  plain- 
tiff he  several  times  exhibited  this  disposition  and,  on  motion 
of  plaintiff,  his  answers  were  stricken  out.  We  discover  no 
error  in  these  instances.  On  redirect,  an  objection  to  a  lead- 
ing question  was  sustained.  No  error  is  apparent.  His  an- 
swer: ''We  had  a  defective  shaft,  and  always  expected  and 
looked  for  it  to  break ;  even  when  I  would  go  to  bed  I  would 
think  about  it,"  was  properly  stricken  out. 

13.  Defendant  was  called  as  a  witness  and  was  asked  to 
state  what  changes,  if  any,  were  made  in  the  contract  at  the 
time  it  was  signed.  The  court  properly  refused  to  allow  the 
terms  of  the  written  contract  to  be  varied  by  parol. 

14.  Evidence  of  defendant's  ability  to  pay  for  the  shaft  at 
any  time  was  immaterial.  His  ability  was  not  questioned ;  it 
was  rather  his  disposition  to  pay. 

15.  Whether  or  not  defendant  had  entered  into  a  new  con- 
tract with  anyone  for  a  shaft  was  not  material. 

16.  Witness  Gavigan,  for  plaintiff  in  rebuttal,  was  foreman 
of  plaintiff's  works  and  was  quite  fully  examined  as  to  his 
expert  knowledge  and  capacity  to  judge  of  the  effect  this 
"pipe"  would  have  and  whether  it  weakened  the  shaft.  The 
court  admitted  his  testimony,  and  we  cannot  say  that  its  rul- 
ing was  error. 

17.  Witness  Pennington  was  called  in  rebuttal  by  plaintiff 
and  was  asked  whether  the  condition  under  which  he  found 
the  shaft  was  an  unusual  condition  and,  over  defendant's  ob- 
jection, answered:  **Not  at  all.  In  my  judgment  it  did  not 
impair  its  usefulness  at  all  for  the  purpose  for  which  it  was 
intended."  He  had  qualified  as  an  expert  foundryman  in 
making  shafts  and  was  qualified  to  testify  as  to  whether  the 
condition  of  this  shaft  was  an  unusual  one. 

We  think  it  safe  to  say  that  the  evidence  which  went  to  the 
jury,  taken  in  its  entirety,  fairly  presented  the  theories  of  the 
respective  parties  and  was  free  from  prejudicial  error.  De- 
fendant presented  his  defense  with  zeal  and  ability  and,  it 
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seems  to  us,  was  given  every  reasonable  opportunity  to  place 
before  the  jury  every  material  fact  at  his  command.  Nor  can 
we  discover  that  plaintiff  was  permitted  to  sustain  its  case  hj 
evidence  not  legally  admissible  or,  at  least,  which  was  errone- 
ously admitted  to  defendant's  prejudice. 

18.  The  court  instructed  the  jury  that  if  they  believed  from 
the  evidence  that  the  articles  were  furnished  under  the  writ* 
ten  offer  of  plaintiff  and  written  acceptance  of  defendant, 
then  ''these  two  papers  constitute  a  contract  between  the 
parties,  and  the  plaintiff  is  entitled  to  recover  the  amount  sued 
for  herein,  unless  your  minds  are  satisfied  by  a  preponderance 
of  the  evidence  that  the  said  articles  were  not  reasonably  fit 
for  the  purposes  intended."  The  court  charged  the  jury 
that  ''a  person  who  sells  machinery  manufactured  by  him  is 
held  by  law  to  impliedly  warrant  such  machinery  to  be  rea- 
sonably fit  for  the  purpose  for  which  it  was  intended,"  and 
that  ''there  is  no  legal  requirement  that  such  machinery 
should  be  perfect,  unless  it  be  so  expressly  agreed  between 
the  buyer  and  seller";  and  further,  that  "all  that  is  re- 
quired, in  the  absence  of  an  express  agreement  to  the  con- 
trary, is  that  such  machinery  is  reasonably  fit  for  the  purpose 
for  which  it  is  intended."  Also  that  "an  imperfection  in 
such  machinery  that  does  not  render  it  reasonably  unfit  for 
the  use  for  which  it  was  intended  will  be  insufficient  to  jus- 
tify the  refusal  of  the  buyer  of  such  machinery  to  accept  and 
pay  for  the  same,  and  in  this  case,  if  you  find  from  the  evi- 
dence that  the  machinery  sold  by  plaintiff  to  defendant  was 
reasonably  fit  for  the  purposes  for  which  it  was  intended, 
then  you  must  find  for  the  plaintiff."  Defendant  complains 
that,  under  these  instructions,  he  was  compelled,  by  a  pre- 
ponderance of  the  evidence,  to  show  that  the  shaft  was  not 
reasonably  fit,  and  that  when  he  showed  that  there  was  an 
imperfection,  the  burden  at  once  shifted  to  plaintiff  to  show, 
by  preponderance  of  the  evidence,  that  the  shaft  was  reason- 
ably fit  for  the  purposes  for  which  it  was  intended.  It  is  also 
claimed  as  error  in  instructing  the  jury  that,  unless  expressly 
so  agreed,  there  was  no  legal  requirement  of  plaintiff  to  fur- 
nish a  perfect  shaft,  defendant  claiming  that,  under  section 
1768  of  the  Civil  Code,  it  was  plaintiff's  duty  to  furnish  a 
"perfect"  shaft.  Defendant  made  the  alleged  imperfection 
in  the  shaft  the  subject  of  his  defense  in  his  answer,  and  his 
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evidence  was  directed  in  a  larfi^e  degree  to  that  issue.  It  was 
met  by  plaintiff  in  rebuttal,  and  it  seems  to  us  that  the  court 
did  not,  although  it  might  properly  have  done  so,  instruct 
the  jury  that  the  burden  of  proof  on  this  issue  was  on  de- 
fendant. The  court  correctly  stated  the  duty  of  plaintiff,  as 
provided  by  section  1770  of  the  Civil  Code,  that  is,  that  it 
must  appear  that  the  machinery  was  reasonably  fit  for  the 
purpose  for  which  it  was  intended.  On  the  issue  raised  by 
defendant  the  jury  were  instructed  to  be  guided  by  the  pre- 
ponderance of  the  evidence,  as  to  which  there  was  much  con- 
flict. In  modifying  one  of  defendant's  proposed  instructions, 
which  was  framed  in  view  of  section  1778,  Civil  Code,  to 
make  it  conform  to  the  rule  stated  in  section  1770  of  the  same 
code,  the  court  did  not  err. 

The  court  did  not  err  in  instructing  the  jury  that  state- 
ments made  by  Pennington  and  Tretheway,  at  the  time  they 
met  Captain  Curry  on  the  steamer,  ''cannot  be  received  as 
going  to  the  establishment  of  any  agreement  between  the  par- 
ties touching  a  new  shaft  or  any  guaranty  or  promise  con- 
cerning it."  Defendant  was  not  present  and  no  one  there 
at  the  time  had  any  authority  to  speak  or  act  for  him  in  the 
making  of  any  contract.  The  court  did*not  take  the  evidence 
away  from  the  jury  any  further  than  this. 

The  instructions,  taken  as  a  whole,  fairly  and  correctly,  we 
think,  presented  all  the  issues  raised  by  the  pleadings. 

Hart,  J.y  and  Burnett,  J.,  concurred. 


[CiT.  Ko.  1078.    Seeond  AppeUate  BIstriet.— FebmaTy  27,  1»18.] 

0.  M.  APPLESTILL,  Petitioner-Respondent,  v.  W.  D. 
GABYy  as  Auditor  of  the  County  of  Imperial,  etc..  Ap- 
pellant. 

County  Bhibipp — ^Aor  Clbablt  Incbkasiko  Ooufxnsation  ov  Incum- 

BBMT — SALABOS    OF    DSFUTISS — ChANOS    OF    CLASS — ^VIOLATION    OF 

OoNBTlTUTiONw— If  upon  Comparison  of  an  set  fbdng  the  original 
compensation  of  the  sheriff  of  a  countj  of  a  specified  class,  and  an 
act  increasing  his  compensation  during  his  term,  bj  the  addition  of 
salaries  of  an  nnder-sheriff  and  deputj  sheriff,  under  an  increased 
classification  of  such  eountj^  it  dearly  appears  that  the  change  in 
U  OsL  App.— 8S 
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eompensation  effeetv  an  increase  thereof,  then  to  applj  aneh  inen 
to  the  incumbent  would  violate  lection  9  of  article  XI  of  the  eon- 
Btitution,  forbidding  such  increase  "during  his  term  of  office/' 

Id. — ErFECT  of  Unoebtaintt  as  to  Inorsasi  ov  Coicpinsation — Olxab 

DiOLABATION  OF  LBQISLATUBX  TO  CONTBAET — CONGLUSIVKNXSS. — If, 

in  an  act  changing  the  compensation  of  a  eountj  officer  during  his 
term,  the  mode  thereof  is  such  that  it  cannot  be  determined  hj  a 
comparison  of  such  act  with  the  former  act  under  which  he  was 
elected  whether  such  change  does  or  does  not  result  in  an  increase 
of  the  compensation,  a  clear  declaration  bj  the  legislature  in  the 
later  act  that  it  does  not  increase  the  compensation  would  be  con- 
elusive  of  the  fact  so  declared,  and  the  later  act  would  be  applicable 
to  the  incumbent  when  it  goes  into  effect,  whether  it  takes  effect 
after  sixty  days  from  its  passage  or  immediately. 

Id. — Mebx  Declaration  That  Chanoino  Act  Takes  Effect  iMifSDi- 
ATELT— <]k)NSTBUCTiON. — A  mere  declaration  in  the  act  changing  the 
compensation  of  the  county  sheriff  during  his  term  of  office  that 
''this  act  shall  take  effect  immediately"  cannot  be  construed  as  a 
legislative  declaration  to  the  effect  that  it  did  not  constitute  an  in- 
erease,  so  as  to  make  it  applicable  to  the  incumbent  when  it  goes 
into  effect,  notwithstanding  some  uncertainty  as  to  whether  an  in- 
crease of  the  compensation  can  be  determined  by  a  comparison  of 
the  two  acts.  In  the  absence  of  an  express  declaration,  it  is  to  be  in- 
ferred  that  an  increase  was  contemplated,  and  that  it  was  intended 
to  apply  prospectively  only. 

liK — Changing  Act  Inclusive  of  Other  Oounty  Officers  Whose 
Salaries  Could  not  be  Changed — Prospective  Construction  of 
Statute. — ^Where  the  act  purporting  to  change  the  compensation 
of  the  sheriff  also  purports  to  change  the  compensation  of  other 
county  officers  whose  salaries  could  not  be  changed  during  their 
terms  without  violating  the  constitution,  the  true  construction  of  the 
act  changing  the  compensation  is  to  treat  all  of  its  provisions  alike; 
and,  knowing  that  such  of  them  as  increase  salaries  could  have  been 
intended  to  apply  only  to  officers  elected  subsequently  to  the  amend- 
ment, to  conclude,  in  the  absence  of  express  and  specific  declaration 
to  the  contrary,  that  other  ameudments,  which  may  or  may  not  have 
the  effect  of  increasing  compensation,  were  likewise  intended  to 
operate  only  in  favor  of  or  against  officers  to  be  thereafter  elected. 

APPEAL  from  an  order  of  the  Superior  Court  of  Imperial 
County  issuing  a  peremptory  writ  of  mandate  to  the  county 
auditor  thereof.    George  H.  Hutton,  Judge  presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Phil  D.  Swing,  District  Attorney,  for  Appellant. 
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Conkling  ft  Brown,  for  Respondent. 

SHAWy  J. — Appeal  from  an  order  issuing  a  peremptory 
writ  of  mandate  commanding  defendant,  as  auditor  of  Im- 
perial county,  to  issue  to  plaintiff  his  warrant  upon  the  county 
treasurer  for  the  sum  of  $70.16,  claimed  to  be  due  petitioner 
as  salary  for  the  month  of  May,  1911,  as  deputy  sheriff  of 
said  county,  to  which  office  he  had  been  appointed  on  May  3, 
1911,  by  Mobley  Meadows,  sheriff  of  Imperial  county. 

When  Meadows  was  elected  sheriff,  on  November  8,  1910, 
Imperial  county  was  in  the  thirty-sixth-one-half  class.  (Pol. 
Code,  sec.  4265a.)  The  compensation  fixed  by  law  for  the 
sheriffs  of  such  counties  was  the  sum  of  $5,000  and  all  mile- 
age now  allowed  by  law.  (Pol.  Code,  sees.  4265a,  4300b.) 
By  act  approved  February  28,  1911,  [Stats.  1911,  p.  96],  the 
several  counties  of  the  state  were  reclassified  according  to 
population  for  the  purpose  of  regulating  the  compensation  of 
officers.  As  so  classified  Imperial  county  was  declared  to  be 
a  county  of  the  thirty -sixth  class,  and  by  an  act  of  the  legisla- 
ture, approved  May  1,  1911,  the  compensation  of  the  sheriff 
in  the  counties  of  such  class  was  fixed  at  $5,000  per  annum, 
and  all  commissions,  fees  and  mileage  for  the  service  of  papers 
and  process  issued  without  his  county;  in  addition  to  which, 
it  was  provided  that  he  should  have  an  under-sheriff  at  a 
salary  of  $1,500  per  annum,  and  a  court  deputy  at  a  salary 
of  $900  per  annum,  both  of  whom  should  be  appointed  by  the 
sheriff  and  the  salaries  of  whom  were  made  a  charge  upon  the 
county  treasury. 

Respondent  concedes  that  if  upon  a  comparison  of  the  two 
acts  it  appears  that  the  change  in  compensation  effects  an 
increase  thereof,  then  to  apply  it  to  an  incumbent  would  be 
obnoxious  to  section  9,  article  XI,  of  the  constitution.  If  no 
change  other  than  the  allowance  of  deputies  had  been  made, 
such  fact,  under  the  decision  in  Dougherty  v.  Austin,  94  Cal. 
601,  [16  L.  R.  A.  161,  28  Pac.  834,  29  Pac.  1092],  would  con- 
stitute an  increase  in  compensation.  Whether  the  salaries 
of  deputies  and  the  amount  of  fees  and  commissions  on  busi- 
ness arising  outside  his  county,  allowed  in  lieu  of  mileage 
on  county  business,  and  of  which  he  is  deprived,  effected  an 
increase  in  compensation,  cannot  be  determined  by  a  compari- 
son of  the  two  acts.    It  is  therefore  insisted  that,  inasmuch 
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as  it  does  not  appear  that  the  effect  of  the  amendment  was 
to  increase  the  compensation,  and  since  the  legislature  has 
by  section  8  of  the  act  declared  it  should  take  effect  immedi- 
ately, which  as  to  the  compensation  of  sheriffs  of  counties  of 
the  thirty-sixth  dass  it  could  not  do,  except  upon  the  hypothe- 
sis that  the  legislature  had  determined  it  did  not  cause  an 
increase,  a  conclusive  presumption  arises  that,  by  reason  of 
such  urgency  clause  alone,  it  did  so  determine,  and  thereby 
expressed  an  intent  that  the  change  should  operate  upon  in- 
cumbents; that  in  the  absence  of  the  existence  of  such  fact 
the  declaration  would  not  have  been  made.  There  is  no  doubt, 
we  think,  that  where  an  act  changes  the  compensation  of  a 
county  officer,  the  mode  being  such  that  it  cannot  be  deter- 
mined by  a  comparison  whether  such  act  does  or  does  not 
result  in  an  increase  thereof,  a  declaration  therein  by  the 
legislature  that  it  does  not  increase  the  incumbent's  compensa- 
tion would  be  conclusive  of  the  fact  so  declared  and  the  act 
would  be  applicable  to  incumbents  when  the  law  went  into 
effect,  whether  at  the  expiration  of  sixty  days  from  its  pas- 
sage or  immediately  by  virtue  of  an  urgency  clause.  Such 
appears  to  have  been  the  opinion  of  the  supreme  court  ex- 
pressed by  Angellotti,  J.,  in  Crockett  v.  Mathews,  157  Cal.  157, 
[106  Pac.  575],  where  the  legislature  in  changing  the  com- 
pensation of  officers  declared  that,  ''except  as  to  subdivisions 
13  and  15,  this  act  shall  not  take  effect  until  the  expiration 
of  the  present  term  of  officers  hereinabove  enumerated." 
These  subdivisions  related  to  justices  of  the  peace  and  con- 
stables, as  to  whom  it  was  held  the  act  changing  their  com- 
pensation took  effect  and  became  operative  sixty  days  after 
its  passage  (there  being  no  earlier  date  fixed).  The  only 
question,  therefore,  is  whether  the  declaration  that  ''this  act 
shall  take  effect  immediately"  should  be  construed  as  a  decla- 
ration to  the  effect  that  it  did  not  constitute  an  increase  and 
should  immediately  apply  to  the  incumbents  of  offices  whose 
compensation  was  so  changed. 

The  facts  of  the  case  at  bar  are  almost  identical  with  those 
involved  in  that  of  Smith  v.  Mathews,  155  Cal.  752,  [103  Pac. 
199],  and  the  opinion  there  rendered  must  be  deemed  decisive 
of  the  points  raised  in  this  case.  The  subject  of  the  amenda- 
tory act  (Stats.  1911,  p.  1262)  is  the  amendment  of  both  sec^ 
tion  4236y  Political  Code,  relating  to  counties  of  the  seventh 


Feb.  1912.]  AppLBSTiUi  v.  Oaet.  889 


class,  and  section  4265,  Political  Code,  relating  to  counties  of 
the  thirty-sixth  class.  That  the  result  of  the  amendment  is  to 
increase  the  compensation  of  some  of  the  county  o£Scers  men- 
tioned therein  is  dearly  disclosed  by  comparison.  As  to  such 
officers,  section  9,  article  XI  of  the  constitution  presents  an 
insurmountable  barrier  to  the  act  taking  immediate  effect, 
in  the  sense  of  being  operative  as  to  such  officers.  Clearly,  it 
was  not  the  intent  of  the  legislature  to  increase  the  compensa- 
tion of  such  officials  in  yiolation  of  the  constitution  by  merely 
declaring  that  the  act  should  take  efFect  immediately.  With- 
out such  declaration,  it  would  take  effect  in  sixty  da3ra ;  hence, 
such  provision,  as  sai^d  by  Beatty,  C.  J.,  is  a  false  quantity 
in  the  consideration  of  the  question.  ''Since  the  clause  put- 
ting the  statute  into  immediate  effect  clearly  does  not  mean 
all  that  it  says,  it  falls  short  of  its  literal  import.  If  it  was 
not  intended  to  put  in  immediate  operation  provisions  raising 
salaries,  upon  what  ground  are  we  to  hold  that  it  was  intended 
to  have  immediate  operation  in  those  instances  where  it 
changes  the  compensation  attached  to  an  office  without  dis- 
closing whether  the  change  effects  an  increase  or  reduction, 
and  where,  as  far  as  the  court  can  see,  it  is  as  likely  to  be  an 
increase  as  a  reduction  t  If  in  one  case  the  old  law  continues 
to  operate,  why  not  in  the  other  t"  (Smith  v.  Mathews,  155 
Cal.  752,  [103  Pae.  199].)  Like  the  case  from  which  we 
have  just  quoted,  the  urgency  clause  may  be  accounted  for 
by  the  fact  that  the  act  in  question  (Pol.  Code,  subd.  17,  sec. 
4236)  gives  the  board  of  supervisors  power  to  authorize  in- 
cumbents to  employ  special  clerical  help  at  a  compensation 
to  be  fixed  by  such  board,  when  deemed  necessary  to  bring 
the  work  of  the  office  down  to  date  in  case  of  neglect  in  that 
regard  by  the  incumbent's  predecessor.  This  provision  is  en- 
tirely independent  of  the  provisions  changing  the  salaries  of 
officers.  In  our  opinion,  the  true  construction  of  the  act  ''is 
to  treat  all  its  provisions  alike,  and,  knowing  that  such  of 
them  as  increase  salaries  could  have  been  intended  to  apply 
only  to  officers  elected  subsequent  to  the  amendment,  to  con- 
clude, in  the  absence  of  express  and  specific  declaration  to 
the  contrary,  that  other  amendments  which  may  or  may  not 
have  the  effect  of  increasing  compensation  were  likewise  in- 
tended to  operate  only  in  favor  of  or  against  officers  to  be 
thereafter  elected*"    The  mere  declaration  that  the  act  should 
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take  effect  immediately  cannot,  under  the  facts  presented,  if 
in  any  case,  be  construed  as  a  declaration  on  the  part  of  the 
legislature  that  no  increase  results  from  the  change  and  that 
it  shall  apply  immediately  to  the  present  incumbents.  In  the 
absence  of  such  declaration,  quoting  from  the  concurring 
opinion  in  the  Smith  case,  ^' it  is  to  be  inferred  that  an  in- 
crease was  contemplated  and  that  it  was  intended  to  apply 
prospectively  only." 

The  order  granting  the  peremptory  writ  is  reyersed,  with 
instructions  to  the  court  to  make  an  order  denying  petitioner's 
application. 

Allen,  P.  J.,  and  JameSi  J.,  concurred* 


[dr.  Ke.  96S.    Fint  AppeUate  DSstriet.— Tebraaiy  »,  191S.] 

DELIA  TALBOT  and  THOMAS  TALBOT,  Her  Husband, 
Respondents,  y.  A.  OINOGCHIO,  Appellant 

Action  fob  Damaois — ^Nsoliobnt  Duvino  of  Team — ^PiBADma  and 
FDn>iNO  of  Ultimatx  Fact. — ^In  an  action  to  reeoTor  damages  for 
personal  injuries  resulting  from  the  negligent  driving  of  a  team  bj 
defendant's  servant  against  the  person  of  the  pUintiif,  such  negli- 
gence is  the  ultimate  fact  to  be  pleaded,  and  is  not  a  legal  conclu- 
sion; and  a  finding  that  "the  servant  and  employee  of  the  defendant 
in  charge  of  said  horse  and  wagon  was  driving  the  same  carelessly 
and  negligently"  is  a  finding  of  an  ultimate  fact,  and  not  upon  a 
mixed  question  of  law  and  fact,  and  is  unobjectionable. 

lb. — Support  of  Findings — ^Nbolioencb — Contbibutoey  Negligence — 
GoLUsioN  at  Left  Cube  of  Stbeet — Incbease  of  Speed— P&udenge 
of  Plaintiff. — Where  there  is  evidence  to  show  that  plaintiff  was 
prudently  crossing  the  street,  from  the  right  side  to  the  left,  after 
looking  to  see  if  there  were  any  teams  approaching  and  seeing  none, 
was  about  to  step  from  the  left  curb  to  the  sidewalk,  when  the 
driver  of  defendant's  horse  and  wagon  approached  with  increasing 
speed  on  the  left  side  of  the  street  and  struck  plaintiff  down  and 
seriously  injured  her  before  she  could  reach  the  left  sidewalk,  it 
is  held  that  the  findings  that  the  defendant's  employee  was  negli- 
gently driving  the  horse  and  wagon  and  that  such  negligence  caused 
the  injuiy,  and  that  the  plaintiff  was  not  guilty  ef  eontributoiy 
negligence,  were  sufficiently  supported. 
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iBy— BDiiX  m  Cass  of  Contuotino  EyiDSNOB  oe  Doubt  fbom  Infbbenoi 
— QuisnoN  ov  Fact. — ^Under  the  rule  that,  when  the  evidence  ii 
eonilieting,  or  when  Tea9onable  men  might  differ  as  to  the  infer- 
ence which  onght  to  be  drawn  from  the  undieputed  or  proven  f acta, 
the  qneetion  of  negHgence  or  contributory  negligence  is  one  of  fact 
for  the  jnrj  and  the  trial  court,  it  is  held  that  the  appellate  court 
eannot  say  that  the  trial  court  was  not  justiiied  in  its  findings  against 
the  defendant  and  in  favor  of  the  plaintiff  injured. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  triaL    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edwin  T.  McMurray,  for  Appellant. 

Dudley  D.  Sales,  for  Respondents. 

HALL,  J. — ^Plaintiffs  brought  this  action  to  recover  dam- 
ages for  personal  injuries  received  by  plaintiff,  Delia  Talbot, 
from  the  negligence  of  defendant,  committed  by  a  servant  of 
defendant  in  driving  a  team  against  the  person  of  said  plain- 
tiff. The  cause  was  tried  by  the  court  without  a  jury,  and 
resulted  in  a  judgment  in  favor  of  plaintiffs  in  the  sum  of 
$350.  From  this  judgment  and  the  order  denying  defend- 
ant's motion  for  a  new  trial  an  appeal  was  in  due  time  taken 
to  this  court. 

It  is  urged  that  the  findings  are  insufficient  to  support  the 
judgment  in  that,  as  it  is  claimed,  the  ''finding  that  'the 
servant  and  employee  of  defendant  in  charge  of  said  horse 
and  wagon  was  driving  the  same  carelessly  and  negligently' 
18  a  finding  upon  a  mixed  question  of  law  and  fact." 

Appellant  cites  no  authority  in  support  of  this  assertion. 

Li  an  action  to  recover  damages  resulting  from  the  negli- 
gence of  the  defendant  "a  general  allegation  of  negligence 
upon  the  part  of  defendant  is  sufficient."  In  such  a  case 
"The  negligence  is  the  ultimate  fact  to  be  pleaded,  and  is  not 
a  legal  conclusion,"  (House  v.  Meyer,  100  Cal.  592,  [35  Pac. 
308].) 

The  finding  in  question  is  of  an  ultimate  fact,  and  is  un- 
objectionable. 
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The  main  and  only  other  contention  of  appellant  is  that 
the  evidence  does  not  show  that  appellant's  employee  was 
^ilty  of  any  negligence  in  driving  the  team  that  stmck  plain- 
tiff, but  that  she  was  guilty  of  contributory  negligence  that 
resulted  in  her  injuries. 

There  is  ample  evidence  in  the  record  tending  to  establish 
the  following  as  the  essential  facts  in  the  case: 

Upon  the  day  in  question  plaintiff,  Mrs.  Talbot,  with  her 
friend,  Mrs.  Leahey,  at  about  4  o'clock  in  the  afternoon,  ap- 
proached Point  Lobos  avenue  from  the  north  along  the  east 
side  of  Third  avenue.  Upon  reaching  the  northerly  side  of 
Point  Lobos  avenue  the  two  ladies  turned  and  crossed  to  the 
westerly  side  of  Third  avenue  over  the  crossing  upon  the 
northerly  side  of  Point  Lobos  avenue.  Upon  reaching  the 
westerly  side  of  Third  avenue  they  started  to  cross  Point 
Lobos  avenue  from  the  north  to  the  south  side  thereof  over 
the  crossing  at  the  westerly  side  of  Third  avenue.  As  they 
stepped  from  the  sidewalk  to  the  roadway  or  street  proper 
they,  especially  Mrs.  Talbot,  looked  up  and  down  Point  Lobos 
avenue  to  ascertain  whether  any  cars  or  other  vehicles  were 
approaching,  and  saw  the  appellant's  team  approaching  at  a 
walk  or  slow  jog,  westerly,  along  the  northerly  side  of  Point 
Lobos  avenue,  between  the  northerly  car  track  upon  said 
avenue  and  the  northerly  curb  line  thereof  and  just  approach- 
ing the  east  line  of  Third  avenue.  Deeming  that  she  could 
cross  in  perfect  safety — as  indeed  she  undoubtedly  could  if 
the  team  had  continued  in  its  then  course  and  pace — Mrs. 
Talbot  and  her  friend  continued  their  way  across  Point  Lobos 
avenue  along  the  usual  path  or  crossing.  Just  before  getting 
across  the  avenue  plaintiff  again  observed  the  team  and  saw 
that  it  had  changed  its  course  and  was  crossing  to  the  south- 
erly side  of  Point  Lobos  avenue,  within  the  lines  of  Third 
avenue,  as  if  to  pass  to  the  south  along  Third  avenue.  Plain- 
tiff, still  apprehending  no  danger,  continued  in  her  course, 
and  just  as  she  was  stepping  to  the  southerly  curb  of  Point 
Lobos  avenue,  following  Mrs.  Leahey,  who  was  in  advance, 
she  was  struck  by  the  pole  or  shaft  of  the  wagon  and  thrown 
to  the  ground  and  injured. 

There  is  testimony  given  by  Mrs.  Leahey  that  as  the  horse 
neared  plaintiff  its  speed  was  increased. 
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The  driver  of  the  horse  and  wagon  testified  that  he  did  not 
see  the  ladies  nntil  his  horse  waa  within  about  five  feet  of 
them,  at  which  time  he  also  said  they  were  on  his  southerly 
side.  He  was  driving  to  the  stable  of  his  employer,  situate 
on  the  southerly  side  of  Point  Lobos  avenue  about  seventy- 
five  feet  westerly  from  Third  avenue. 

From  the  foregoing  risumS  of  the  facts,  which  find  support 
in  the  evidence  in  the  record  most  favorable  to  the  respond- 
ents, we  do  not  think  that  it  can  be  doubted  but  that  the 
trial  court  was  justified  in  finding  that  the  servant  of  de- 
fendant was  guilty  of  negligence  in  the  driving  of  the  horse 
and  wagon.  It  is  manifest  from  his  own  testimony  that  as 
he  swung  across  Point  Lobos  avenue  from  the  north  to  the 
south  side  thereof,  and  approached  the  crossing  at  the  west- 
erly line  of  Third  avenue,  he  gave  little  heed  to  what  might 
be  in  front  of  him.  He  did  not  see  the  ladies  until  they  had 
reached  a  point  to  the  south  of  his  path,  in  other  words,  not 
until  they  had  substantially  passed  in  front  of  his  horse,  for 
notwithstanding  that  he  says  they  were  crossing  from  the 
south  there  can  be  no  doubt  but  they  were  crossing  from  the 
north  to  the  south  side  of  the  street  when  the  accident 
occurred.  The  court  might  well  believe  from  the  evidence 
that  the  driver  was  improperly  upon  the  left-hand  side  of  the 
road,  and  that  he  increased  or  allowed  an  increase  of  the  speed 
of  his  team  as  the  ladies  were  practically  passing  in  front  of 
his  team  and  but  a  few  feet  away. 

Under  the  rule  that  when  the  evidence  is  conflicting,  or 
when  reasonable  men  might  differ  as  to  the  inference  which 
ought  to  be  drawn  from  the  undisputed  or  proven  facts,  the 
question  of  negligence  or  contributory  negligence  is  one  of 
fact  for  the  jury  or  trial  court  and  is  not  one  of  law  {Davie$ 
V.  Oceanic  Steamship  Co.,  89  Cal.  280,  [26  Pac.  827] ;  Red- 
dington  v.  Postal  Tel.  Co.,  107  Cal.  317,  [48  Am.  St.  Rep.  132, 
40  Pac.  432] ;  Wikberg  v.  Olson  Co.,  138  Cal.  479,  [71  Pac 
511]},  we  certainly  cannot  say  that  the  court  was  not  justi- 
fied in  finding  that  appellant's  servant  was  guilty  of  negli- 
gence in  driving  the  team,  and  that  such  negligence  caused 
the  injury  to  plaintiff. 

Under  the  same  rule  we  cannot  say  that  the  finding  that 
plaintiff  was  not  guilty  of  any  contributory  negligence  is  not 
supported  by  the  evidence.    She  was  crossing  at  the  proper 
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place,  twice  looked  to  see  if  danger  threatened,  believed  that 
she  could  safely  cross,  and  the  court  may  well  have  believed 
that  she  could  and  would  have  crossed  in  safety  except  that 
the  driver  increased  the  speed  of  his  team  just  preceding  th« 
collision.  As  it  was,  she  was  only  struck  just  as  she  was  in 
the  act  of  stepping  to  the  curb.  (See  McKeman  v.  Los 
Angeles  Oas  &  Elec.  Co,,  16  Cal.  App.  280,  [116  Pac.  677], 
and  Clark  v.  Bennett,  123  Cal.  275,  [55  Pac.  908].) 
The  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Lennon,  P.  J.,  concurred. 


[CiT.  No.  lOfiS.    Second  AppeUate  District.— Febraary  29,  1912.] 

LOUISE  MAT  QOODHART,  Appellant,  v.  THE  MISSION 
PUBLISHING  COMPANY,  a  Corporation,  Respondent. 

Action  vob  Monet  Obtained  bt  Fraud-^Nxwspapbb  Subscriptioii 
Prize  Contest — False  Statement  as  to  Condition  or  Votes — 
GuABANTT — PuBUO  PoLicT. — An  action  against  a  publishing  com- 
panj  engaged  in  a  newspaper  subscription  prize  contest,  to  re- 
eoyer  the  sum  of  $300  paid  to  the  defendant,  on  the  ground 
that  it  was  obtained  by  the  fraud  of  its  agents  in  charge  of  the 
contest,  by  falsely  stating  the  condition  of  the  yotes  upon  the  first 
prize,  and  that  such  payment  would  secure  subscriptions  sufficient 
to  obtain  the  first  prize  oyer  all  contestants,  and  that  it  would  be 
guaranteed,  and  that  if  the  plaintiff  did  not  obtain  it  the  money 
would  be  refunded  by  the  defendant,  is  tenable,  and  cannot  be  re- 
sisted on  the  ground  that  the  contract  was  in  fraud  of  the  rights  of 
other  contestants,  and  against  public  policy. 

Id. — Good  Faith  or  Plaintiff — Absence  or  Fbaxtd  upon  Othsb  Con- 
testants— Beliance  upon  Agreement  to  Refund. — ^Where  it  ap- 
pears that  the  plaintiff  is  a  young  girl  who  acted  in  entire  good 
faith,  and  without  any  intention  to  do  otherwise  than  to  secure  for 
herself  sufficient  votes  by  newspaper  subscriptions  to  obtain  the  first 
prize  in  a  manner  which  would  be  available  to  any  other  contestant, 
there  is  an  entire  absence  of  fraud  upon  her  part  upon  the  rights 
of  other  contestants.  Nor  could  the  agreement  to  refund  the  money, 
if  the  first  prize  were  not  obtained,  be  in  fraud  of  the  rights  of 
other  contestants,  though  it  ia  an  agreement  upon  which  tha  plain- 
tiff might  wall  hava  reliad. 
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Id. — Oenoal  Verdiot  fob  Plaintiff — Sfegul  Findings  Based  ok 
aorbsment  with  subscription  aoent — improper  judouent  on 
Special  Findings. — ^Where  tho  jury  rendered  a  general  yerdict  for 
plaintiff  for  the  sum  of  $800  sned  for,  and  also  rendered  a  special 
Terdiet  in  aiBrmative  response  to  speeial  interrogatories  as  to  all  of 
the  speeific  terms  agreed  to  between  the  plaintiff  and  the  agent  of 
the  defendant  in  charge  of  the  subscription  prize  contest,  and  that 
plaintiff  delivered  the  money  in  reliance  upon  that  agreement,  It  is 
held  that  there  is  no  inconsistency  between  the  general  and  special 
verdicts,  and  that  the  court  erred  in  granting  defendant's  motion 
for  judgment  on  the  special  verdict. 

Id. — Immaterial  Conditional  Element  in  Gk>NisACT  With  Aoent. — 
The  further  element  which  appears  to  have  entered  into  the  agree- 
ment with  the  agent  that  in  the  event  that  plaintiff  had  not  enough 
votes  to  secure  her  the  first  prize,  defendant,  "if  necessary  for  that 
purpose,  would  deliver  enough  votes  to  insure  her  the  first  prize," 
may  be  rejected  from  consideration,  since,  as  determined  by  the  spe- 
cial findings,  the  damage  accrued  to  plaintiff  by  reason  of  the  false 
representations  as  to  the  condition  of  the  vote  at  the  time  she  paid 
the  $800  to  the  defendant. 

Id. — CiiAiM  OF  Defendant  as  to  Unauthorized  Act  of  Agent — Con- 
clusiveness— ^Appeal  of  Plaintiff. — The  averment  of  defendant 
that  the  agents  who  received  from  the  plaintiff  the  $800  were  not 
aeting  within  the  limits  of  their  authority  when  they  made  the 
representations  to  the  plaintiff,  as  charged,  presents  a  question  which 
it  is  held  was  settled  sdversely  to  the  defendant  by  the  verdict  of 
the  jury,  and  is  not  open  to  review  in  its  favor  on  appeal  of  plain- 
tiff from  the  judgment  rendered  for  defendant  on  the  special  find- 
ings. 

Id. — Claim  of  Unlawful  Contract — Essentials  to  Denial  of  Be- 
lief— Claim  not  Sustained.— Before  relief  can  be  denied  because 
of  the  unlawful  nature  of  a  contract,  whereby  some  rule  of  public 
policy  is  claimed  to  have  been  violated,  it  must  appear  clearly  that 
the  case  comes  within  that  class,  and  that  the  agreement  of  the 
parties  in  its  essential  obligations  is  tainted  from  improper  motives. 
It  is  held  that  the  case,  as  it  is  exhibited  by  this  record,  is  not  one  of 
that  kind. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Biyer- 
ride  County.    F.  E.  Densmore,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooorL 
Miguel  Estudillo,  for  Appellant. 
H.  L.  Carnahan,  for  Respondent. 
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JAMES,  J. — This  is  an  appeal  by  the  plaintiff  from  a  judg- 
ment entered  in  favor  of  defendant.  Upon  the  trial  of  the 
case  by  a  jury,  verdict  in  favor  of  plaintiff  for  the  sum  of  $300 
was  returned,  together  with  findings  on  special  questions  of 
fact  submitted  by  the  court.  Defendant  thereafter  moved 
for  judgment  in  its  favor  on  the  special  findings,  which  motion 
was  granted,  and  the  judgment  appealed  from  was  then  en- 
tered. 

Plaintiff  alleged  in  her  complaint  that  in  October,  1909,  the 
Mission  Publishing  Company  of  Riverside,  being  the  pub- 
lishers of  the  '' Morning  Mission"  and  the  '^ Riverside  Enter- 
prise," offered  prizes  to  young  women  who  would  secure  the 
largest  number  of  votes  through  a  subscription  contest;  that 
the  prizes  were  of  different  value  and  seven  in  number ;  that 
the  defendant  represented  that  the  contest  would  be  conducted 
in  a  fair  and  honest  manner;  that  it  was  not  so  conducted; 
that  on  or  about  the  thirteenth  day  of  November,  1909,  and 
during  the  course  of  the  contest,  defendant,  through  its  agents, 
stated  to  plaintiff  that  they  knew  how  many  votes  the  other 
contestants  had,  and  also  that  they  knew  that  the  other  con- 
testants had  done  everything  that  possibly  could  be  done ;  that 
neither  of  them  had  any  more  money  to  pay  to  the  defendant 
for  more  votes,  and  that  the  payment  of  $300  by  plaintiff  to 
defendant  would  give  plaintiff  600,000  more  votes  than  the 
highest  contestant.  It  was  further  alleged  that  the  agents  and 
employees  of  defendant  were  sharp  and  shrewd  men,  and  that 
plaintiff  was  a  young  girl,  eighteen  years  of  age,  inexpe- 
rienced, and  that  the  representations  last  mentioned  were  made 
with  intent  to  deceive  and  defraud  her,  and  that  she  wss  de- 
ceived thereby  and  induced  to  pay  to  the  defendant  the  sum 
of  $300 ;  that  in  truth,  at  the  time  said  representations  were 
made,  the  highest  contestant  did  have  then,  over  and  above  all 
of  the  votes  which  plaintiff  was  entitled  to,  including  the 
600,000  votes  to  be  secured  by  the  payment  of  $300,  more  than 
200,000  votes,  and  that  three  of  the  other  contestants  also  had 
more  votes  than  plaintiff  had,  notwithstanding  the  payment  of 
$300  and  the  votes  awarded  to  her  therefor.  The  prayer  was 
for  damages  in  the  sum  of  $500.  Defendant,  after  specifically 
denying  the  allegations  of  plaintiff's  complaint,  alleged  that 
all  of  the  representations  as  charged  by  the  complaint  were 
made  by  the  employees  of  defendant,  but  that  such  employees 
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were  not  authorized  or  empowered  to  make  any  sneh  represen* 
tations ;  and  further,  that  said  employees  had  gn^aranteed  that 
plaintiff  would  get  the  first  prize;  that  in  the  ev^it  she  did 
Hot  80  secure  it,  defendant  would  repay  to  her  the  sum  of  $300. 
It  was  admitted  by  the  answer  that  the  defendant  had  received 
the  sum  of  $300.  Upon  the  case  being  given  to  the  jury,  four 
special  issues  of  fact  were  submitted  for  determination,  all  of 
which  were  answered  in  the  affirmative  by  the  jury.  The  sub- 
stance of  all  of  the  questions  is  fairly  expressed  in  the  first 
thereof,  which  is  as  follows:  ''Did  the  agent  or  employee  of 
defendant  make  the  following  representations  to  plaintiff,  to 
wit :  That  if  she,  the  plaintiff,  would  deliver  $300  in  cash  to 
defendant,  it  would  guarantee  her  that  she  would  be  awarded 
tiie  Ford  automobile ;  that  the  defendant,  its  agents  and  em- 
ployees, knew  how  many  votes  the  other  contestants,  to  wit, 
Leona  Jeffreys  and  Marguerite  Peters,  had,  and  also  knew 
that  the  other  contestants,  Leona  Jeffreys  and  Marguerite 
Peters,  had  done  everything  that  could  possibly  be  done,  and 
that  neither  of  them  had  any  more  money  to  pay  defendant ; 
that  the  payment  of  $300  would  give  600,000  more  votes  than 
the  highest  contestant,  to  wit,  than  said  Leona  Jeffreys ;  that 
the  defendant  would  guarantee  that  the  plaintiff  would  get 
the  first  prize,  and  if  necessary  for  that  purpose  would  deliver 
enough  votes  to  plaintiff  to  insure  her  the  first  prize,  and  that 
in  the  event  that  she  did  not  secure  the  first  prize  the  de- 
fendant would  repay  the  plaintiff  the  sum  of  $300 1"  One 
of  the  questions  of  fact  contained  the  added  interrogatory  as 
to  whether  plaintiff  had  delivered  the  money  to  defendant 
because  of  her  reliance  upon  the  statements  and  assurances 
of  defendant's  employees  that  if  she  would  pay  the  $300  they 
would  guarantee  that  she  would  get  the  first  prize,  and  if 
necessary  for  that  purpose  would  deliver  enough  votes  to  her 
to  insure  her  the  first  prize,  and  that  in  the  event  she  did  not 
secure  the  first  prize,  defendant  would  repay  her  the  sum  of 
$300.  The  ground  upon  which  defendant  based  its  motion 
for  judgment  on  the  facts  as  found  on  the  special  questions 
submitted  was  that  these  facts  showed  that  the  agreement  be- 
tween plaintiff  and  defendant's  agents  was  a  fraud  upon  other 
contestants,  and  that  courts  would  not  enforce  the  contract 
because  of  considerations  of  public  policy.  It  nowhere  ap* 
peared  in  the  record  that  by  any  of  the  terms  of  the  so-called 


398        OoooHABT  t;.  Mission  Pubushing  Co.     [18  Cal.  A  pp. 

popular  contest  any  condition  of  secrecy  was  imposed  upon  any 
of  the  contestants,  or  upon  the  publishers  of  the  newspapers,  as 
to  the  number  of  votes  which  any  contestant  might  have  to  h^ 
credit  at  any  time.  In  the  published  notice  of  the  prize  contest 
it  was  recited  that  count  of  the  votes  would  be  printed  on 
Thursday  and  Sunday  of  each  week  of  all  votes  turned  into 
the  office  up  to  and  including  the  preceding  evening.  The 
fraudulent  representations  complained  of  which  induced  plain- 
tiff to  part  with  her  $300  were  made  about  a  week  before  the 
contest  closed.  As  to  whether  defendant's  agents  at  any  time 
had  information  regarding  the  condition  of  the  vote  as  to  any 
or  all  of  the  contestants,  which  they  were  bound  not  to  disclose, 
can  only  be  surmised,  for  it  does  not  affirmatively  appear  in 
the  record.  If  public  announcement  of  the  count  was  made 
as  scheduled,  then  there  would  have  been  complete  notice  to 
all  persons  who  might  care  to  read  it,  every  three  days,  of  the 
vote  tally  as  it  then  stood.  In  so  far  as  the  representation 
of  the  number  of  votes  which  the  other  contestants  had  at  the 
time  plaintiff  was  induced  to  pay  over  her  money,  is  to  be  con« 
sidered,  that  representation,  if  it  had  then  expressed  the  truth, 
would  not  have  worked  any  fraud  as  against  the  other  con- 
testants ;  but  it  nevertheless  was  one  which  plaintiff  might  well 
have  relied  upon  to  her  damage.  Neither  would  that  portion 
of  the  alleged  agreement,  wherein  defendant's  agents  promised 
that  if  plaintiff  failed  to  secure  the  first  prize  they  would 
refund  to  her  her  money,  be  in  fraud  of  the  rights  of  any  of 
the  other  contestants,  keeping  in  mind  the  suggestions  which 
we  have  just  made  with  reference  to  the  question  last  dis- 
cussed. To  our  minds,  the  further  element  which  appears  to 
have  entered  into  that  agreement,  to  wit,  that  in  the  event 
plaintiff  had  not  enough  votes  to  secure  her  the  first  prize,  de- 
fendant, ''if  necessary  for  that  purpose,  would  deliver  enough 
votes  to  plaintiff  to  insure  her  the  first  prize,"  may  be  rejected 
from  consideration.  As  determined  by  the  special  findings, 
the  damage  accrued  to  plaintiff  by  reason  of  the  false  repre- 
sentations made  to  her  as  to  the  condition  of  the  vote  at  the 
time  she  paid  to  defendant  the  $300.  If  the  facts  as  to  the 
count  at  that  time  were  as  represented,  then  the  additional 
votes  which  plaintiff  secured  by  the  payment  of  her  money 
would  have  won  for  her  the  first  prize  in  the  contest.  Any 
of  the  contestants  would  have  had  the  privilege,  no  doubti  of 
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paying  in  a  like  or  greater  gum  of  money  and  purehasing  votes 
of  an  equal  amount  or  more  than  those  purchased  by  the  plain- 
tiff,  and  it  appears  to  have  been  altogether  within  the  rules 
of  the  contest  that  votes  could  be  so  secured  by  any  of  the 
contestants  or  their  friends,  the  money  so  paid  being  credited 
on  account  of  the  subscription  price  of  the  newspapers.  From 
all  that  appears  in  the  record,  it  would  seem  that  the  plaintiff, 
a  young  girl,  acted  in  entire  good  faith,  without  any  intention 
of  doing  otherwise  than  to  secure  for  herself  votes  in  a  manner 
which  was  alike  available  to  any  of  the  other  contestants.  The 
defendant  admitted  that  it  received  all  of  her  money,  and  ad- 
mitting the  falsity  of  the  representations  upon  which  it  was 
secured,  has  sought  to  withhold  the  refunding  of  plaintiff's 
property  through  the  claim  that  the  contract  as  made  contra- 
venes the  public  policy  of  the  law.  It  is  but  fair  to  say,  how- 
ever, that  from  the  record  there  can  be  gathered  enough  to 
«how  that  defendant  was  deceived  and  misled  by  its  own 
agents  who  had  charge  of  the  subscription  contest,  and  that, 
except  for  the  acts  of  such  agents,  its  conduct  cannot  be  said 
to  bear  the  imputation  of  fraudulent  dealing.  It  was  alleged 
on  behalf  of  defendant  that  the  agents  who  secured  from  plain- 
tiff the  $300  were  not  acting  within  the  limits  of  their  au- 
thority when  they  made  the  representations  to  plaintiff  as 
charged.  That  question  was  settled  adversely  to  defendant  by 
the  verdict  of  the  jury,  and  is  not  open  to  review  on  this  ap- 
peal. We  think  that  the  special  findings  of  the  jury  were  not 
inconsistent  with  the  general  verdict  returned,  and  that  the 
court  erred  in  granting  the  motion  of  defendant.  Before 
relief  may  be  denied  because  of  the  unlawful  nature  of  a  con- 
tract, whereby  some  rule  of  public  policy  is  claimed  to  have 
been  violated,  it  must  appear  clearly  that  the  case  comes  within 
that  class,  and  that  the  agreement  of  the  parties  in  its  essen- 
tial obligations  is  tainted  from  improper  motives.  To  our 
minds,  the  case  as  it  is  exhibited  by  this  record  is  not  one  of 
that  kind. 
The  judgment  is  reversed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  30,  1912. 
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L.  QUARTAROLI,  CHAELES  DAL  POGGETTO,  J.  FO- 
CHETTI  and  N.  J.  HEGGIE,  as  Administrator  of  the 
Estate  of  C.  AGUILLON,  Deceased,  Appellants,  v.  CITY 
OF  SONOMA  and  JAMES  B.  NEWMAN,  Bespondents. 

BUILDINO  COHTAJLCT  WiTH  CiTY — ^ABAMBONHBNT — ^MATIBIALS  hSFt  OH 
GlOUND — CiTT'S   OWNXRSHIF — ^ABSENCE    OF    LiXN — InTAUD    TbANS- 

FEE  BT  CoNTBAOTOB. — ^Whero  B  eontractoT,  under  m  Tslid  bnildisg 
eontraet  with  a  eitj,  after  part  performance  thereof,  abandoned  the 
contract,  leaving  materials  on  the  gronnd  acquired  for  use  In  the 
building,  the  eitj,  as  owner  of  tiie  building,  becomes  the  owner  of 
such  materials,  under  section  1200  of  the  Code  of  Ciyil  ProeedurOi 
and  is  entitled  to  use  the  same  in  completing  the  building  accord* 
ing  to  the  contract;  and  the  fact  that  the  building  is  not  subject  to 
any  lien  cannot  affect  the  city's  rights  to  such  materials,  nor  can  its 
rights  be  defeated  by  any  attempt  of  the  contractor  to  transfsr  the 
same  absolutely,  or  by  way  of  securing  his  creditors. 

Id. — Abandonment  or  MATEBiAXiS  bt  Contbactob— Use  ih  Buildik«-* 
Action  woa  Value  bt  Assignees  not  Tenabub. — ^The  contractor^ 
abandonment  of  the  contract  was  in  legal  effect  as  much  the  abandon- 
ment of  the  materials  delivered  and  on  the  ground,  as  of  the  mate- 
rials which  had  gone  into  the  building,  and  all  of  the  materials  are 
\o  be  treated  alike  as  the  property  of  the  owner.  After  they  have 
been  used  in  the  building  in  completion  of  the  contract,  the  con- 
tractor certainly  could  not  maintain  any  action  for  the  valne  of  the 
materials  left  on  the  ground,  neither  could  his  assignees  be  accorded 
any  stronger  position. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  triaL 
Thos.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  C.  Sims,  and  James  W.  Gates,  for  Appellants. 

Robert  A.  Poppe,  and  A.  B.  Ware,  for  City  of  Sonoma^ 

Respondent. 

.William  F.  Cowan,  for  James  B.  Newman,  Respondent 
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CHIPMAN,  P.  J. — Plaintiflfs  bring  the  action  to  recover 
the  possession  of  certain  personal  property  or  the  value 
thereof,  in  case  delivery  cannot  be  had,  alleged  to  be  $3,590.85. 
They  claim  ownership  by  virtue  of  a  bill  of  aale  from  one 
John  T.  MacQiiiddy,  of  date  September  13, 1906.  MacQuiddy 
hfld  entered  into  a  written  contract  with  defendant,  the  city 
of  Sonoma,  to  construct  a  municipal  building  for  that  city, 
agreeing  to  furnish  all  materials  and  labor  therefor  at  the 
a^rreed  price  of  $15,475.  This  contract  was  duly  authorized 
and  legally  entered  into  and  was  duly  recorded.  No  question 
arises  as  to  full  compliance  with  the  provisions  of  the  statute 
relating  to  the  making  and  recording  of  such  contracts.  At 
the  same  time  MacQuiddy  executed  a  bond  with  said  city,  'Mn 
the  sum  of  $4,000";  on  which  plaintiffs,  including  defendant 
Heggie's  intestate,  were  sureties,  which  recited  the  making 
of  said  contract  and  was  conditional  upon  its  faithful  per* 
formance  by  MacQuiddy,  and  that  he  ''shall  make  full  pay* 
ment  to  all  persons  supplying  him  labor  or  materials  in  the 
prosecution  of  the  work  provided  for  in  said  contract."  This 
bond  was  also  recorded  at  the  same  time  and  with  the  con* 
tract.  MacQuiddy  entered  upon  the  work  and  prosecuted  it 
up  to  September  8, 1906,  on  which  day,  as  found  by  the  court, 
''work  ceased  upon  said  building  or  the  construction  thereof 
and  was  wholly  abandoned,  and  the  said  John  T.  MacQuiddy 
ceased  to  do  any  work  upon  said  building  from  the  eighth  day 
cf  September,  1906,  and  said  cessation  from  work  and  the 
finishing  of  said  construction  and  the  abandonment  of  said 
work  and  said  contract  by  said  MacQuiddy  on  said  unfinished 
building  continued  for  more  than  forty  days  after  said  cessa- 
tion of  work  by  said  contractor  MacQuiddy,  and  that  at  the 
time  of  the  abandonment  of  said  contract  by  said  contractor 
MacQuiddy  the  articles  of  personal  property  and  the  materials 
mentioned  in  the  answer  of  said  city  of  Sonoma,  which  were 
materials  necessary  for  the  construction  of  said  building,  were 
then  actually  delivered  and  on  the  ground  where  said  building 
was  to  be  constructed,  and  that  the  same  and  all  thereof  were 
necessary  materials  for  the  construction  of  said  building,  and 
were  actually  delivered  and  on  the  ground  where  the  same 
were  to  be  used  in  the  construction  of  said  building,  and  that 
all  of  the  aforesaid  personal  property  was  used  and  placed  in 
the  said  building  by  defendant  Newman  at  the  instance  of  the 
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said  city  of  Sonoina  long  prior  to  the  eommeneement  of  this 
action." 

It  appeared,  and  waa  ao  found  by  the  eoort,  that  after  Mae- 
Qniddy  eeaaed  work  the  city  called  npon  him  to  resume  work, 
which  he  neglected  and  refoaed  to  do,  and  on  September  13, 
1906,  he  made  the  bill  of  sale  to  plaintiffa,  on  which  they  rely. 
The  conrt  found  further  aa  follows:  ''That  said  John  T.  Hae- 
Qniddy  entirely  failed  to  complete  said  contract  or  to  per- 
form the  conditiona  and  covenants  and  agreements  therein  set 
forth,  and  that  by  reason  of  said  default  and  failure  to  carry 
out  said  contract,  said  defendant  city  of  Sonoma  waa  com- 
pelled to  and  did,  after  proceedings  had  to  that  end,  let  to  the 
highest  bidder,  to  wit,  to  defendant,  James  B.  Newman,  and 
entered  into  a  written  contract  with  him  for  the  completion  of 
said  building  in  all  respects  as  it  was  to  be  completed  under 
the  original  contract  to  and  with  the  said  MacQuiddy,  and 
the  said  James  B.  Newman  and  the  said  city  of  Sonoma  en- 
tered into  a  contract  for  the  completion  of  said  building  in 
and  at  the  price  of  $14,200  .  .  .  ;  and  that  prior  to  the  enter- 
ing into  said  contract  with  said  Newman  and  subsequent  to 
the  failure  and  abandonment  of  the  said  MacQuiddy  to  per- 
form his  said  contract,  the  said  materials  and  articles  of  per- 
sonal property,  being  then  and  there  actually  delivered  and 
were  upon  the  ground  where  said  building  was  to  be  con- 
structed, the  said  city  of  Sonoma  caused  to  be  estimated,  in- 
ventoried and  listed,  the  said  articles  of  personal  property  as 
nearly  as  possible  by  the  standard  of  the  whole  contract  price 
entered  into  by  the  said  MacQuiddy  with  said  city,  and  that 
the  said  materials  and  all  thereof  were  delivered  to  the  said 
James  B.  Newman  by  the  said  city  of  Sonoma  for  the  comple- 
tion and  ccnstruction  of  said  building  and  the  carrying  out  of 
the  said  contract  with  the  said  Newman,  and  that  said  James 
B.  Newman  was  furnished  the  said  materials  set  forth  in  the 
separate  answer  of  the  said  city  of  Sonoma  by  the  said  city, 
and  that  the  same  were  placed  in  and  used  by  him  in  the 
construction  and  completion  of  said  municipal  building." 
The  court  also  found:  ''That  the  said  city  of  Sonoma  has 
paid  out  and  expended  the  sum  of  $15,200  in  cash  for  the 
carrying  out  the  completion  of  the  building  entered  into  by 
the  said  MacQuiddy  and  abandoned  by  him,  and  for  the  carry- 
ing out  and  completion  of  the  contract  as  entered  into  by  the 
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said  defendant  James  B.  Newman  for  the  completion  of  the 
building,  which  was  completed  in  all  respects  in  accordance 
with  the  original  contract,  and  that  all  of  the  materials  and 
articles  of  personal  property  in  controversy  herein  and  herein 
sued  for  was  actually  used  and  necessarily  used  in  the  com- 
pletion of  the  said  municipal  building,  and  that  its  value  is 
hereby  fixed  at  the  sum  of  $3,590.85,  and  that  if  the  city  of 
Sonoma  is  or  should  be  compelled  to  pay  therefor  the  said  sum 
of  $3,590.85  to  the  plaintiffs,  then  and  in  that  case  the  said 
city  of  Sonoma  would  lose  and  be  damaged  in  the  sum  of  the 
value  thereof,  to  wit,  $3,590.85,  and  that  no  part  of  the  said 
sum  has  been  paid  to  the  said  city  of  Sonoma,  and  that  the 
bondsmen  who  executed  the  bond  herein  referred  to  and  who 
are  the  plaintiffs  in  this  action  (with  the  exception  of  the 
said  C.  Aguillon,  whose  administrator  is  a  plaintiff  herein), 
would  be  liable  to  the  said  city  for  the  said  sum.  That  the 
said  bond  is  a  valid  and  legal  bond,  and  indemnified,  to  the 
extent  of  $4,000,  the  said  city  of  Sonoma  from  all  damages 
which  the  defendant  city  of  Sonoma  should  sustain  by  reason 
of  the  failure  or  abandonment  of  the  said  MacQuiddy  to  per- 
form his  said  contract.  That  there  is  in  the  treasury  in  the 
city  of  Sonoma  the  sum  of  $275  properly  applicable  to  the 
payment  of  the  plaintiffs'  claim  for  damages  or  from  any 
cause  arising  out  of  the  use  of  the  said  property  by  the  said 
city  and  the  said  materials  and  articles  of  personal  property 
which  were  used  in  the  construction  and  completion  of  said 
building,  and  that  there  is  no  other  money  or  funds  applicable 
to  the  payment  of  the  claim  or  demand  of  the  plaintiffs  herein 
sued  upon,  and  that  there  will  not  be  in  the  treasury  of  the 
said  city  any  greater  or  other  amount  than  the  said  sum  of 
$275  in  the  general  fund  of  the  said  city  properly  applicable 
to  the  payment  of  the  said  claim.  That  the  plaintiffs  are 
bound  by  their  bond  for  any  loss  occasioned  to  the  city  of 
Sonoma  by  reason  of  the  said  abandonment  of  the  said  con- 
tract and  the  said  contract  entered  into  by  the  said  city  with 
the  said  MacQuiddy  to  the  extent  of  $4,000,  and  that  the 
building  was  only  completed  at  and  for  tiiie  sum  of  $15,200 
after  using  all  of  the  said  materials  and  personal  property 
involved  in  this  action  in  the  construction  and  completion  of 
said  building,  and  that  the  plaintiffs  are  estopped  from  re- 
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covering  any  other  or  further  amount  than  the  said  aam  of 
♦275." 

It  appears  that  defendant  Newiran'a  contract  gave  him  the 
right  to  use  the  materials  in  question  ''free  of  cost  to  him  and 
to  be  used  in  the  construction  of  baid  building." 

Upon  the  alleged  sale  to  plaintiffs  the  court  found  as  fol- 
lows: ''That  on  September  13,  1906,  and  while  the  said  ma- 
terials were  upon  the  said  plaza  and  grounds  upon  which  the 
said  municipal  building  was  to  be  erected,  and  was  thereafter 
erected,  the  said  John  T.  MacQuiddy  made  a  bill  of  sale  to 
the  said  Quartaroli,  Dal  Poggetto,  J.  Fochetti  and  C.  Aguillon, 
and  that  said  bill  of  sale  was  given  to  them  to  secure  them  as 
the  bondsmen  of  the  said  John  T.  MacQuiddy  in  the  said 
sum  of  $4,000,  and  to  secure  them  on  account  of  other  obliga- 
tions that  they  had  entered  into  for  and  on  behalf  of  the  said 
John  T.  MacQuiddy.  That  at  the  time  of  making  the  bill 
of  sale,  the  said  parties  to  whom  the  same  was  made  placed 
a  man  in  charge  of  the  materials  and  covered  it  with  a  canvass 
to  protect  it  from  the  elements;  that  the  defendant  city  of 
Sonoma  made  an  inventory  and  estimate  of  the  material  before 
it  was  used  in  the  construction  of  the  said  building  and  knew 
of  the  claim  of  the  said  parties  to  whom  the  said  bill  of  sale 
was  made;  that  defendant  Newman  completed  the  contract 
and  the  building  was  accepted  by  the  city  and  he  received 
$14,200  from  the  city;  that  while  John  T.  MacQuiddy  was 
working  upon  the  said  building  he  received  from  the  city  for 
material  and  labor  on  said  building  the  sum  of  $1,000." 

The  evidence  was  that  MacQuiddy,  on  September  13th, 
pointed  out  to  plaintiffs  the  material  in  question,  and  they 
put  a  canvass  over  part  of  it  and  for  a  couple  of  days  a  man 
had  charge  of  it.  But  it  was  not  moved  from  the  plaza  nor 
taken  possession  of  otherwise  by  plaintiffs.  The  court  further 
found  that  "at  no  time  prior  to  the  commencement  of  this 
action  or  at  any  time  did  plaintiffs  demand"  of  either  of  the 
defendants  "the  possession  or  return  of  said  property";  that, 
prior  to  the  commencement  of  this  action,  plaintiffs  had  knowl* 
edge  of  the  letting  of  said  contract  to  Newman,  and  that  all 
of  said  materials  had  been  used  in  the  completion  of  said 
building  as  originally  contracted  for  by  said  MacQuiddy,  "and 
the  said  defendant  Newman  in  submitting  his  bid  and  in  enter- 
ing into  said  contract  for  the  completion  of  said  building  did 
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80  upon  the  consideration  and  express  ondeistanding  that 
the  said  materials  described  in  the  answer  of  said  defendant 
city  were  to  be  used  by  him  in  the  completion  of  said  building 
and  without  cost  or  expense  to  the  said  Newman,  all  of  which 
was  well  known  by  the  plaintiffs  herein  and  their  predecessors 
in  interest,  and  the  said  plaintiffs  did  not  at  any  time  notify 
said  defendant  Newman  that  they  claimed  the  said  property 
or  were  the  owners  of  said  property,  or  that  the  same  had 
been  assigned  to  them  by  said  MacQuiddy  until  after  the  com- 
pletion of  said  building,  but,  on  the  contrary,  the  said  plain- 
tiffs and  their  predecessors  in  interest,  having  full  knowledge 
that  the  city  of  Sonoma  claimed  the  said  personal  property  as 
its  own,  and  that  the  said  Newman  intended  to  use  the  same 
in  the  completion  of  the  building,  permitted  the  said  Newman 
to  expend  large  sums  of  money  in  using  the  said  property  in 
the  said  building  without  objection  and  without  any  claim 
or  notice  that  the  said  plaintiffs  were  the  owners  of  the  said 
personal  property  by  assignment  from  said  MacQuiddy,  or 
otherwise,  and  by  reason  thereof  the  said  plaintiffs  are  es- 
topped from  recovering  from  the  said  Newman  for  the  value 
of  any  of  said  property." 

As  conclusions  of  law  the  court  found  that  plaintiffs  are 
entitled  to  judgment  '^  against  the  city  of  Sonoma  only  for 
the  sum  of  $275,  and  that  they  are  not  entitled  to  their  costs, 
nor  is  the  city  of  Sonoma  entitled  to  its  costs,"  and,  as  to  the 
defendant  Newman,  that  plaintiffs  are  entitled  to  recover 
nothing  and  that  defendant  Newman  recover  his  costs. 

Judgment  passed  accordingly,  from  which  and  from  the 
order  denying  their  motion  for  a  new  trial  plaintiffs  appeal. 

The  findings  indicate  the  character  of  the  answer,  which  is 
quite  lengthy  and  need  not  be  set  out.  It  denied  plaintiffs' 
ownership  or  right  of  possession;  set  up  MacQuiddy 's  con- 
tract and  bond  and  breach  thereof;  that  the  city  was  com- 
pelled to  complete  the  building  and  make  the  contract  to  that 
end  referred  to  in  the  findings ;  that  plaintiffs  were  estopped 
by  their  conduct;  that  defendants  were  entitled  to  set  off  or 
counterclaim  plaintiffs'  demand  by  reason  of  their  bond  given 
to  the  city  and  generally  pleaded  the  issues  to  which  the  find- 
ings respond. 

Respondents  urge  the  point  that  the  bond  given  by  the  con- 
tractor on  which  the  plaintiffs  here  were  sureties  is  in  itself 
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a  complete  answer  to  the  daim  of  plaintiflEs,  as  it  eseeeded  in 
amount  their  daim;  that  this  bond  falls  under  the  rale  in 
Union  Sheet  Metal  Works  ▼.  Dodge,  129  CaL  393,  [62  Pae. 
41],  and  other  cases,  because  it  was  a  voluntary  obligation 
and  not  entered  into  pursuant  to  section  1203,  Code  of  Civil 
Procedure,  and  therefore  was  not  void,  as  was  hdd  in  cases 
such  as  Stvaughnessy  v.  American  8ur.  Co,,  138  CaL  533,  [69 
Pac.  250,  71  Pac.  701],  and  Montague  etc.  v.  Fumess,  145  Cal. 
205,  [78  Pac.  640],  where  it  appeared  affirmatively  that  the 
bond  was  given  under  the  command  of  section  1203. 

It  is  also  strongly  urged  that  plaintiflb  are  estopped  to  re- 
cover because  they  knew,  at  the  time  he  attempted  to  convey 
the  property  to  them,  that  MacQuiddy  had  abandoned  his 
contract  and  quit  woric,  leaving  the  material  in  question  in 
plaintiffs'  possession  where  it  had  been  delivered  to  be  used  in 
the  construction  of  the  building ;  that  they  knew  the  city  had 
advertised  for  new  bidders  and  that  this  property  was  to  be 
considered  in  the  bids  as  subject  to  be  used  by  the  successful 
bidder,  and  with  this  knowledge  and  the  further  knowledge 
that  it  was  so  used,  they  made  no  demand  for  its  delivery  to 
them  and  made  no  objection  to  its  use  in  the  building  or  for- 
bade its  use. 

Respondents  also  claim  that  the  entire  building  fund,  with 
the  exception  of  $275,  was  exhausted  in  the  payments  made  to 
defendant  Newman,  under  his  contract,  and  that  there  are  no 
longer  any  funds  in  the  treasury  out  of  which  plaintiflb'  claim 
could  be  paid. 

Respondents  also  claim  that  the  evidence  showed  that  the 
transfer  by  MacQuiddy  of  his  interest  in  the  property  was  by 
way  of  security  and  was  not  consummated  by  delivery  and 
was  ineffectual  as  a  sale. 

In  some  of  these  contentions  there  is  much  force,  but  we  do 
not  And  it  necessary  to  enter  upon  their  discussion  or  decide 
the  questions  thus  presented.  It  seems  to  us  that  section  1200, 
Code  of  Civil  Procedure,  conclusively  establishes  the  right  of 
the  city,  on  the  abandonment  of  the  contract  by  MacQuiddy, 
to  treat  as  its  own  the  materials  formerly  belonging  to  him 
which  were  then  on  the  ground  in  the  city's  possession,  deliv- 
ered there  for  the  purpose  of  being  used  and  which  were  used 
in  the  construction  of  the  buiMins^,  and  that  he  had  no  right 
to  defeat  such  ownership  of  the  city  or  its  right  to  use  the  ma- 
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terials  for  the  purposes  for  which  they  were  intended,  by  the 
attempted  transfer  to  his  creditors  either  absolutely  or  as  se- 
curity.   The  section  is  as  follows : 

"In  case  the  contractor  shall  fail  to  perform  his  contract 
in  full,  or  shall  abandon  the  same  before  completion,  the  por- 
tion of  the  contract  price  applicable  to  the  liens  of  other  per- 
sons than  the  contractor  shall  be  fixed  as  follows:  From  the 
value  of  the  work  and  materials  already  done  and  furnished 
at  the  time  of  such  failure  or  abandonment,  including  ma- 
terials then  actually  delivered  or  on  the  ground,  which  shall 
thereupon  belong  to  the  owner,  estimated  aa  near  as  may  be 
by  the  standard  of  the  whole  contract  price,  shall  be  deducted 
the  payments  then  due  and  actually  paid,  according  to  the 
terms  of  the  contract  and  the  provisions  of  sections  one  thou- 
sand one  hundred  and  eighty-three  and  one  thousand  one  hun- 
dred and  eighty-four,  and  the  remainder  shall  be  deemed  the 
portion  of  the  contract  price  applicable  to  such  liens/' 

The  section  has  received  construction  many  times  where  the 
contractor  had  abandoned  his  contract  and  the  rights  of  ma- 
terialmen were  involved.  {McDonald  v.  Hayes,  132  Cal.  490, 
495,  [64  Pac.  850] ;  Hoffman-Marks  Co.  v.  Spires,  154  Cal. 
Ill,  114,  [79  Pac.  152] ;  McChire  v.  Jackman,  7  Cal.  App.  703, 
[95  Pac.  673] ;  Duffy  Lumber  Co.  v.  Stanton,  9  Cal.  App.  38, 
[98  Pac.  38].)  We  find  no  case  in  our  reports  where  the 
precise  question  here  involved  has  arisen.  It  is  this:  When 
a  contractor  abandons  his  contract  and  quits  work  on  the 
building,  leaving  materials  on  the  premises  in  possession  of 
the  owner  of  the  building  which  the  contractor  has  purchased 
and  placed  there  to  be  used  in  the  construction  of  the  build- 
ing, can  he  sell  these  materials  or  transfer  them  to  creditors 
as  security  for  his  indebtedness  to  them,  thus  defeating  the 
owner  of  all  right  thereto  t 

It  is  urged  by  appellants  that,  inasmuch  as  under  the  deci- 
Rions  (Mayrhofer  v.  Board  of  Education,  89  Cal.  110,  [23  Am. 
St.  Rep.  451,  26  Pac.  646],  and  others)  the  building  could  not 
be  made  the  subject  of  a  lien,  the  section  has  no  just  applica- 
tion here  Also,  by  its  terms  it  concerns  only  the  persons 
who  may  claim  liens  and  does  not  concern  the  owner  except 
as  to  such  liens.  It  is  true  it  protects  persons  entitled  to  liens 
in  certain  cases,  but  it  specifically  provides  that,  upon  tke 
abandonment  of  the  work  by  the  contractor,  the  ''materials 
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then  actually  delivered  or  on  the  ground^  which  ihaU  belong  to 
the  ottmer/'  shall  be  deducted,  ete. 

An  examination  of  the  statute  shows  that  the  work  and  ma- 
terials already  done  and  furnished,  including  the  materials 
then  actually  delivered  and  on  the  ground,  shall,  upon  the 
abandonment  of  the  work,  belong  to  the  owner,  subject  to  such 
rights  as  are  given  to  laborers  and  materialmen.  The  ma- 
terials on  hand  are  declared  to  belong  to  the  owner,  who  may 
use  them  in  the  completion  of  the  building,  at  their  value, 
ascertained  by  the  rule  prescribed  in  the  statute.  The  ma- 
terials here  were  purchased  by  the  contractor  and  were  deliv- 
ered on  the  ground  to  be  placed  in  the  building  pursuant  to 
his  contract,  and  remained  in  the  owner's  possession  after  the 
contractor  abandoned  his  contract  and  prior  to  any  attempted 
transfer  thereof.  His  abandonment  was  as  much  the  abandon- 
ment of  the  materials  delivered  and  on  the  ground  as  of  the 
materials  which  had  gone  into  the  building.  By  the  same 
token  all  the  materials  referred  to  in  the  statute  are  treated 
alike. 

It  is  true  that,  where  there  are  liens  of  materialmen  capable 
of  enforcement,  the  statute  gives  them  certain  rights,  after  the 
owner  is  fully  protected,  but  whether  there  are  enforceable 
liens  or  not,  the  fact  does  not  take  from  the  owner  the  rights 
given  him.  He  finds  himself  with  an  uncompleted  contract 
and  with  certain  materials  left  on  his  hands  by  the  defaulting 
contractor.  His  right  to  complete  the  building  at  the  cost 
of  the  contractor  is  undoubted,  and  he  certainly  should  have 
the  right  to  lessen  the  cost  to  himself  by  using  the  materials 
which  the  statute  says  belong  to  him.  Otherwise,  the  statute 
has  little  meaning  for  him. 

In  the  case  of  White  v.  Miller,  18  Pa.  52,  the  controversy 
arose  between  an  execution  creditor  who  had  sold  on  an  execu- 
tion against  the  contractor  certain  lumber  after  it  was  deliv- 
ered on  the  ground  on  which  the  house  was  being  erected  and 
before  it  was  worked  into  the  house.  In  sustaining  the  lien  as 
against  the  owner  the  court  took  the  view  that  the  delivery  of 
the  lumber  was  on  the  credit  of  the  building  and  not  of  the 
contractor;  that  the  title  to  it  was  vested,  by  the  delivery,  not 
in  him,  but  in  the  proprietor  of  the  building,  "subject  only  to 
the  revendication  of  the  seller,'*  "The  ownership  of  it,'*  said 
Gibson^  C.  J.|  who  delivered  the  opinion,  "between  the  time 
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of  delivery  and  of  working  it  into  the  building,  conld  not  be 
in  the  contractor,  because  it  was  delivered  to  him,  not  on  his 
own  credit,  but  on  the  credit  of  the  building  to  which  it  was 
destined.  It  was  sold  for  the  building  and,  consequently,  to 
the  owner  of  it."  What  the  statute  was  in  Pennsylvania  at 
that  time  does  not  appea^r.  It  is  to  be  inferred  from  the  opin- 
ion that  the  principle  on  which  the  decision  rests  was  invoked 
for  the  protection  of  materialmen  and  as  '*not  only  a  just 
but  a  convenient  one.''  Here,  however,  we  have  a  statute 
making  the  owner  of  the  building  the  owner  of  the  materials 
delivered  and  on  the  ground  at  the  time  the  contractor  has 
abandoned  his  contract.  There  are  no  lien  claimants;  the 
question  is  one  solely  between  the  owner  and  the  contractor. 
Every  consideration  of  justice  and  fair  dealing  would  seem 
to  support  the  view  we  have  taken  of  the  statute.  Appel* 
lants'  contention  apparently  is  that  the  bond  is  void  and,  in 
effect,  that  the  owner  is  powerless  to  protect  himself  by  a 
bond ;  that  the  contractor  had  the  right  to  abandon  his  con- 
tract and  turn  over  the  materials  delivered  and  on  hand  to 
whom  he  pleased,  casting  upon  the  owner  the  burden  of  com- 
pleting the  building  at  his  own  cost,  which  the  contractor, 
confessedly,  is  unable  to  do  and  who  may  be  insolvent.  If 
the  controversy  were  between  the  contractor  and  the  owner 
for  the  value  of  this  property,  used,  as  it  was,  in  the  comple- 
tion of  the  building  and  in  the  carrying  out  of  the  contrac- 
tor's obligations,  no  court  would  entertain  the  contractor's 
daim,  and  we  cannot  see  that  his  assignees  should  be  accorded 
any  stronger  position. 

The  case  of  Steiger  v.  City  of  Sonoma,  9  Cal.  App.  698,  [100 
Pac.  714],  relied  on  by  appellants,  is  not  in  point.  There  no 
delivery  of  the  property  had  been  made  to  the  contractor  and 
title  had  not  passed  to  him,  and  for  that  reason  it  was  held 
not  to  come  within  the  provisions  of  section  1200,  Code  of  Civil 
Procedure,  but  there,  as  in  other  cases,  it  was  held  that  this 
section  furnishes  the  rule  for  the  disposition  of  materials  be- 
longing to  the  contractor,  when  he  abandons  his  contract, 
which  have  been  delivered  and  are  on  the  ground  where  the 
building  is  to  be  erected. 

It  is  only  upon  the  theory  that  the  contractor  has  abandoned 
all  right  to  the  materials  and  that  the  ownership  thereafter  is 
in  the  owner  of  the  building,  that  any  claim  of  lien  is  given 
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the  mechanic  and  materialman.  There  is  no  reason  why  this 
relation  of  the  owner  to  the  property  should  change  because 
there  are  no  lienors  or  because  the  building  happens  not  to  be 
subject  to  a  lien. 

It  will  be  observed  that  the  owner  of  the  building  is  given 
the  right  to  deduct  all  payments  ''then  due  and  actually  paid, 
according  to  the  terms  of  the  contract,"  from  the  value  of  the 
work  and  materials  that  have  gone  into  the  building,  ' 'in- 
cluding materials  then  actually  delivered  or  on  the  ground," 
and  the  remainder  "shall  be  deemed  the  portion  of  the  con- 
tract price  applicable  to  such  liens."  In  other  words,  the 
owner  of  the  building  is  chargeable  with  the  abandoned  mate- 
rials in  an  adjustment  of  the  liens.  Why,  then,  should  the 
contractor  have  the  right  to  do  as  he  pleases  with  these  mate- 
rials when  the  statute  deals  with  them  as  belonging  to  the 
owner  of  the  building  t 

In  the  case  of  Hoffman-Marks  Co.  v.  Spires,  154  Cal.  Ill, 
[97  Pac.  152],  it  was  held  that  where  a  valid  contract  in  writ- 
ing for  the  erection  of  a  building  has  been  executed  and  filed, 
and  the  work  thereunder  has  been  abandoned  by  the  contrac- 
tor before  completion,  the  amount  of  the  contract  price  appli- 
cable to  liens  of  persons  other  than  the  contractor  is  to  be 
determined  by  section  1200,  Code  of  Civil  Procedure.  Also, 
that  if  the  payments  made  by  the  owner  pursuant  to  the  con- 
tract amounted,  at  the  time  of  the  abandonment,  to  more  than 
the  value  of  the  work  and  materials  then  done  and  furnished, 
estimated  by  the  standard  of  the  whole  contract  price,  no  part 
of  the  contract  price  is  applicable  to  the  payment  of  liens, 
and  lien  claimants  must  look  to  their  personal  claim  against 
the  contractor,  and  this  extends  as  well  to  the  final  reserved 
payment  of  the  contract  price.  It  was  also  held  that  in  de- 
termining the  value  of  work  done  and  the  materials  furnished 
up  to  the  time  of  abandonment,  under  section  1200,  it  is 
proper  to  consider  not  only  the  value  of  the  work  done  and 
materials  furnished  at  the  time  of  the  abandonment,  but  also 
of  the  work  left  undone  and  the  materials  yet  to  be  furnished, 
i.  e.,  the  necessary  cost  of  the  completion  of  the  contract.  We 
can  see  no  way  by  which  this  view  of  the  statute  can  be  real- 
ized except  upon  the  assumption  that  not  only  the  work  and 
materials  that  have  gone  into  the  building,  but  also  the  fluite- 
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rials  delivered  and  on  hand  for  that  parpose,  shall  belong  to 
the  owner  of  the  building. 

Whether  the  court  was  justified  in  awarding  plaintiffs  the 
$275  to  the  credit  of  this  fund  after  the  completion  of  the 
building  is  a  matter  of  which  appellants  cannot  complain. 

It  may  be  that  some  of  the  findings  of  the  court  on  other 
defenses  than  the  one  we  have  considered  are  not  supported. 
Still,  if  we  are  correct  in  our  view  of  section  1200,  the  finding 
on  the  defense  is  sufficient  to  support  the  judgment,  disregard- 
ing all  others. 

We  discover  no  prejudicial  error  in  the  record,  and  hence 
the  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  29,  1912. 


[CIt.  No.  909.    Third  Appellate  District.— Febrnarj  29,  1918.] 

HAEMET  LININGEB,  Appellant,  ▼.  SAN  FRANCISCO, 
VALLEJO  AND  NAPA  VALLEY  EAILEOAD  COM- 
PANY,  a  Corporation,  Respondent. 

Elkcfrio  Gars — Warning  at  Crossing — Cods  Section  BxGTTLATnra 
STBAii  BAnjtOADS  INAPPLICABLE. — Section  486  of  the  Civil  Code, 
"whieh  was  enacted  in  1872|  applies  to  a  steam  locomotive  engine 
on  a  railroad,  and  requires  a  twenty  pound  bell  or  a  steam  whistle 
to  be  attached  thereto  and  rung  or  sounded  at  a  distance  of  eighty 
rods  from  a  railroad  crossing  and  continuously  until  It  is  passed, 
and  is  inapplicable  to  a  train  of  electric  ears,  which  had  no  exist- 
ence when  that  section  wes  passed,  in  respect  of  which  the  steel 
gong  or  compressed -air  whistle  are  the  best  and  most  effective 
devices  to  give  warning  of  its  approach  to  a  crossing. 

Id. — Collision  or  Automobile  With  Eleotrio  Train — Striking  Out 
Parts  of  Complaint. — In  an  action  for  injuries  sustained  as  the 
result  of  a  collision  of  an  automobile  with  an  electric  train,  the 
eourt  properly  struck  from  the  complaint  inapplicable  matter  based 
on  section  486  of  the  Civil  Code,  and  also  evidentiary  matter  re- 
lating to  a  city  ordinance,  regulating  the  movement  of  trains 
through  the  cityi  which  it  was  not  neoessary  to  plead* 
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In.— 0>N8TEuonoN  or  Citt  Obdinangi  Rxoulatino  Speq>  at  Dis- 
TANOX  raoM  Dbawbiudge. — A  munieipal  ordinance  of  the  eitj  of 
Kapa,  which  provides  that  ''no  person  shall  run  or  propel  any 
railroad  car,  locomotiye  hand-car,  or  any  train  of  cars,  or  any  trolley 
ear  in  the  city  of  Napa  at  a  greater  speed  than  four  miles  per 
hoar,  within  one  thousand  feet  of  any  drawbridge/'  is  held  to  mean, 
under  a  reasonable  construction,  "within  one  thousand  feet,  when 
approaching  any  drawbridge."  If  the  dty  council  intended  to  limit 
the  speed  for  two  thousand  feet  in  all,  on  both  sides  of  the  draw- 
bridge, without  any  reason  therefor,  the  ordinance  would  be  void. 

Id. — ^Plaintiff  as  Guest  of  Owneb  of  Collidino  Automobils  not 
Chaboxaalb  With  Oontbibdiobt  Neoligenoe. — ^Where  it  appears 
that  plaintiff  was  merely  a  guest  of  the  owner  of  the  automobile 
who  was  driving  it  when  it  collided  with  the  electric  train  at  a 
crossing,  having  no  control  over  the  running  of  the  same,  and 
that  the  defendant  is  chargeable  with  negligendT  in  the  mode  of 
running  its  train,  the  plaintiff  cannot  be  chargeable  with  contribu- 
tory negligence,  even  if  the  owner  of  the  automobile  was  also  negli- 
gent in  attempting  to  cross  rapidly  in  front  of  the  approaching 
train,  and  his  negligence  contributed  to  the  accident. 

lb. — IicpBOPEB  Nonsuit — Evidence  of  Defendant's  Neguobnce. — ^Upon 
a  motion  for  nonsuit,  all  of  the  evidence  for  the  plaintiff,  and  ad 
inferences  therefrom,  must  be  taken  as  true;  and  where  plaintiiTs 
0vidence  tends  to  show  that  an  ordinance  of  the  city  limits  the 
speed  of  the  electric  train  within  the  corporate  limits  to  the  rate 
of  eight  miles  per  hour,  and  that  its  speed  was  greater  than  that 
in  passing  the  crossing,  and  that  the  plaintiff  violated  its  common- 
law  duty  to  give  reasonable  or  any  warning  of  its  approach  to  the 
crossing,  it  is  held  that  there  is  sufficient  evidence  for  the  plain- 
tiff to  establish  defendant's  negligence  in  both  respects,  and  there 
being  no  evidence  tending  to  show  any  contributory  negligence 
of  the  plaintiff,  the  nonsuit  granted  upon  plaintiff's  evidence  can- 
not be  sustained. 

&). — Action  of  Driveb  of  AuroiiOBiLB  in  View  of  Sudden  Pbbil. — ^Al- 
though the  plaintiff  was  not  responsible  as  a  mere  guest  of  the 
owner  o>f  the  automobile,  for  hds  action  in  driving  the  same  when 
the  collision  occurred,  yet  in  considering  his  evidence  for  the  plain- 
tiff, and  in  judging  his  conduct  at  that  time,  the  situation  must 
be  viewed  as  it  then  appeared  to  him — ^that  he  heard  no  bell  or 
warning,  that  he  was  approaching  the  crossing  at  eight  or  ten 
miles  an  hour,  and  that,  when  he  suddenly  saw  the  ear  approach- 
ing, he  feared  that  his  new  tires  would  not  hold,  and  would  slide 
onto  the  track  in  front  of  the  train,  and  therefore  judged  it  best 
to  rush  across — ^he,  being  thus  suddenly  put  into  peril,  without 
sufficient  time  to  consider  all  the  circumstances,  is  excusable  for 
omitting  some  precautions,  or  making  aft  immediate  choice  under 
this  disturbing  influence. 


Feb.  1912.]     LiNiNQEB  v.  San  Fbancisoo  eto.  B.  B.  C!o.    413 
Id. — CONcussiNQ  Oavbm  of  AoaDiNT— Kmuokncb  Of  Defendant  ▲• 

PXOXIMATB    GONTKIBUTOftT    GAUBX— QUESTIONS    FOB    JuftT. — Whef6 

it  if  a  reasonable  inferenee  from  plaintiif'i  eTidenee  that  the 
negligence  eonetituted  a  proximate  eontributory  eanse  of  the  injury 
to  the  plaintiff,  and  that  if  the  negligence  of  the  driver  of  the  auto* 
mobile,  for  which  plaintiff  ia  not  reaponaible,  be  regarded  as  pre- 
cipitating the  diaaster,  thii  latter  ihonld  not  be  regarded  aa  the 
■ole  independent  eanse,  but  conjointly  with  the  oontinuons  negligence 
of  the  defendant  as  the  concurring  cause  of  the  injury,  the  question 
of  defendant's  liability  to  the  plaintiff  for  negligence  should  have 
been  submitted  to  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Qesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clarence  N.  Biggins,  for  Appellant 

John  T.  York,  for  Bespondent 

BUENETT,  J. — The  action  was  for  damages  for  personal 
injuries  as  the  result  of  a  collision  between  one  of  defendant's 
electric  cars  and  an  automobile  in  which  plaintiff  was  riding 
as  a  guest. 

Certain  portions  of  the  complaint  were  stricken  out,  on 
motion  of  defendant,  and  a  nonsuit  was  granted  at  the  close 
of  plaintiff's  evidence.  The  complaint  was  constructed  upon 
the  theory  that  section  486  of  the  Civil  Code  applies  to  electrio 
cars,  and  the  ruling  of  the  court  upon  the  motion  to  strike 
out  involved  that  consideration.  The  section  was  enacted  in 
1872  and  provides  that  ''A  bell,  of  at  least  twenty  pounds 
weight,  must  be  placed  on  each  locomotive  engine,  and  be  rung 
at  a  distance  of  at  least  eighty  rods  from  the  place  where  the 
railroad  crosses  any  street,  road  or  highway,  and  be  kept  ring- 
ing until  it  has  crossed  such  street,  road  or  highway;  or  a 
steam  whistle  must  be  attached,  and  be  sounded,  except  in 
cities,  at  the  like  distance,  and  be  kept  sounding  at  intervals 
until  it  has  crossed  the  same,  under  a  penalty  of  $100  for 
every  neglect.  .  •  .  The  corporaWn  is  also  liable  for  all  dam- 
ages sustained  by  any  person,  and  caus^ed  by  its  locomotives, 
train  or  cars,  when  the  provisions  of  this  section  are  not  com- 
plied  with.''    Electric  cars  were  not  in  existence  and  it  docs 
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not  appear  that  they  were  contemplated  at  the  time  this  law 
was  passed.  It  could,  therefore,  hardly  be  said  that  they 
could  have  been  in  the  mind  of  the  legislature,  but  rather  that 
the  legislative  intent  was  to  require  such  a  bell  to  be  used  upon 
the  'locomotive  engine '*  that,  forty  years  ago,  was  familiar 
in  transportation  history.  It  may  be  said,  also,  that  the  alter- 
native provision  in  reference  to  the  "steam  whistle ''  is  sig- 
nificant in  this  connection  as  indicative  of  the  legislative  intent 
to  confine  the  application  of  the  law  to  "steam  locomotives." 
Of  course,  the  absence  of  actual  intention  to  make  the  provi- 
sion applicable  to  electric  cars  may  not  be  conclusive  of  the 
question,  but  it  is,  manifestly,  an  important  consideration. 
The  subject  received  careful  attention  in  San  Francisco  etc, 
B.  Co.  V.  Scott,  142  Cal.  222,  [75  Pac  575],  wherein  the  ques- 
tion concerned  the  application  to  street  railroads  of  a  provi- 
sion in  the  constitution  in  reference  to  "railroads,"  etc. 
Through  Mr.  Justice  Shaw,  the  court  said:  "There  was  there- 
fore clearly  an  absence  of  actual  intention  in  using  the  phrase 
'railroads  operated  in  more  than  one  county'  to  make  a  pro- 
vision which  also  should  apply  to  street  railroads,  if,  perad- 
venture,  in  the  future  one  should  come  within  the  description. 
If  the  word  'railroads'  is  to  be  extended  so  as  to  include  street 
railroads,  it  is  not  because  of  the  actual  intention  of  those  who 
framed  and  adopted  the  constitution  to  give  the  word  that 
meaning,  but  because  of  the  rule  of  law  that  where  a  provision 
is  made  by  law  for  a  certain  class  of  subjects,  and  thereafter 
a  new  but  similar  subject  is  created,  coming  within  the  gen- 
eral description,  and  within  the  particular  purpose  and  object 
of  the  law,  it  is  to  be  considered  as  having  been  intended  to  be 
included  within  the  original  description.  Thus,  for  illustra- 
tion, a  statute  which  imposes  a  penalty  for  'feloniously  driv- 
ing any  sort  of  carriage'  was  held  to  include  and  apply  to 
bicycles,  although  at  the  time  the  statute  was  adopted  bicycles 
had  not  yet  come  into  existence.  (Taylor  v.  Ooodwin,  L.  R. 
4  Q.  B.  D.  228.)"  To  determine  whether  the  subject  falls 
within  the  general  description,  resort  must  be  had,  as  stated  in 
the  Scott  case,  supra,  to  the  "words  used,  the  context,  the  ob- 
ject in  view,  and  the  evils  that  were  intended  to  be  remedied." 
It  \&  contended  by  appellant  that  the  words  used,  "locomotive 
engine,"  are  comprehensive  enough  to  include  the  vehicle  in- 
volved herein,  consisting  of  a  locomotive  and  passenger-car 
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combined  in  one.  It  may  be  conceded  that  the  description  of 
the  car  given  by  one  of  the  witnesses  brings  it  within  the  scope 
of  the  definition  of  the  words,  ''locomotive  engine/'  quoted 
from  Webster's  New  International  Dictionary  of  1910,  bnt 
when  we  consider  the  object  to  be  accomplished  by  the  statute 
and  the  evil  intended  to  be  remedied,  we  are  satisfied  that  it 
would  be  unreasonable  to  give  it  the  interpretation  contended 
for  by  appellant.  It  is,  no  doubt,  true  that  the  purpose  of  the 
code  section  is  the  protection  of  the  public.  The  legislature 
intended  that  the  danger  of  accidents  at  railroad  crossings 
should  be  obviated  as  far  as  practicable.  To  subserve  a  public 
need  in  this  respect,  the  provision  in  question  was  enacted. 
But  in  consequence  of  the  comparatively  recent  important  de- 
velopment in  the  industrial  application  of  electricity,  we  have 
this  new  and  better  motive  power  requiring  a  peculiar  mechan- 
ical contrivance  for  the  purpose  of  transportation,  and  it  is 
found  that  the  steel  gong  and  the  compressed-air  ''whistle" 
are  the  simplest  and  most  effective  devices  for  giving  warning 
at  the  approach  to  a  crossing.  To  require  a  twenty  pound  bell 
to  be  installed  in  an  electric  car  would  impose  an  unnecessary 
burden  upon  the  owner  and — what  is  more  important — ^would 
not  inure  to  the  safety  or  benefit  of  the  public.  There  is  no 
reason  why,  therefore,  the  provision  in  question  should  be  ex- 
tended, beyond  the  obvious  intention  of  the  legislature,  to 
include  the  situation  that  confronts  us  here.  Some  cases  are 
cited  to  the  point  by  both  parties,  but  we  deem  it  unnecessary 
to  review  them  in  detail.  They  involve  somewhat  different 
circumstances. 

In  Fallon  v.  West  End  St  Ry.  Co.,  171  Mass.  249,  [50  N. 
E.  536],  however,  the  supreme  court  of  Massachusetts  says: 
"But  we  think  that  by  the  words  'locomotive  engine  or  train 
upon  a  railroad'  must  be  understood  a  railroad  and  locomotive 
engines  and  trains  operated  and  run,  or  originally  intended 
to  be  operated  and  run,  in  some  manner  and  to  some  extent 
by  steam.  This,  undoubtedly,  was  the  sense  in  which  the 
words  were  used  by  the  legislature  when  the  statute  was  en- 
acted ;  and  we  do  not  feel  justified  now  in  giving  to  them  the 
broad  construction  for  which  the  plaintiff  contends." 

We  think  there  was  no  error  in  striking  from  the  complaint 
the  ordinance  regulating  the  movement  of  trains  through  the 
dty.    It  constituted  evidentiary  matter  and  it  was  not  neceih 
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sary  to  plead  it.  (Cragg  ▼.  Los  Angeles  Trust  Co.,  154  Cal. 
663,  [16  Ann.  Cas.  1061,  98  Pac  1063].) 

A  portion  of  ordinance  460  of  aaid  city  provides  that  ''No 
person  shall  ran  or  propel  any  railroad  ear,  locomotive,  hand- 
car, or  any  train  or  cars,  or  any  trolley  car,  in  the  city  of 
Napa,  at  a  greater  rate  of  speed  than  four  miles  per  hour 
within  one  thousand  feet  of  any  drawbridge.''  The  trial  court 
construed  this  to  mean  ''within  one  thousand  feet  when  ap- 
proaching any  drawbridge."  We  think  this  is  the  rational 
view  of  the  provision.  In  its  enactment  the  legislative  body 
had  in  mind  the  crossing  of  a  drawbridge  by  a  train  of  cars 
and  the  peril  that  is  incident  thereto.  In  the  construction  of 
the  ordinance,  to  ascertain  the  legislative  intent,  regard  must 
be  had  not  simply  to  the  exact  phraseology  but  to  the  general 
tenor  and  scope  of  the  legislative  scheme  embodied  in  the 
statute.  (Oakland  v.  Oakland  Water  Front  Co.,  118  Cal.  189, 
[50  Pac.  277].)  "If  the  act  is  susceptible  of  two  constrao- 
tions,  one  leading  inevitably  to  mischief  or  absurdity  and  the 
other  consistent  with  justice,  sound  sense  and  wise  policy,  the 
former  shall  be  rejected  and  the  latter  adopted.*'  {In  re 
Mitchell,  120  Cal.  386,  [52  Pac.  800].)  As  stated  by  respond- 
ent: ''Section  460  requires  a  more  restricted  rate  of  speed 
when  the  car  or  train  is  within  one  thousand  feet  of  any  draw- 
bridge, than  when  it  is  passing  through  any  other  portions  of 
the  city,  and  while  the  drawbridge  and  the  distance  of  one 
thousand  feet  on  either  aide  of  it  may  be  in  the  most  sparsely 
settled  portion  of  the  city,  and  might  be  located  wholly  with- 
out the  congested  tra£Sc  centers  and  indeed  while  the  track 
might  be  wholly  located  on  private  rights  of  way  and  be  not 
crossed  by  any  highway  or  other  grade  crossings,  yet  if  the 
construction  sought  to  be  given  it  were  to  prevail,  the  city 
council  intended  to  limit  the  speed  for  two  thousand  feet,  with- 
out any  reason  whatever  therefor.  Such  an  ordinance  would 
be  void.  (Berry  v.  Chicago  etc.  R.  R.  Co.,  90  Iowa,  106,  [43 
Am.  St.  Rep.  419,  57  N.  W.  680] ;  Evison  v.  Chicago  etc.  R.  R. 
Co.,  45  Minn.  870,  [11  L.  B.  A.  434,  48  N.  W.  6] ;  Meyers  v. 
Chicago  etc.  R.  R.  Co.,  57  Iowa,  555,  [42  Am.  St  Bep.  50,  10 
N.  W.  896].)'' 

It  is  matter  of  common  knowledge  that,  more  or  less  fre- 
quently, frightful  accidents  occur  at  these  crossings  in  conse- 
quence of  the  draw  being  open,  and  it  was  to  minimize  this 


Feb.  1912.]     LiNiNGEB  v.  San  Francisco  jstc.  R.  R.  Co.    417 

peril  that  the  ordinance  was  passed.  The  trial  court's  con- 
straction  of  the  provision  is  the  only  reasonable  one,  as  we 
yiew  it,  and  it  is  consistent  with  the  best  interests  of  the 
public. 

Another  more  serions  question  remains  to  be  considered. 
As  to  the  law  of  negligence  involved  in  the  case,  there  seems 
to  be  no  serious  controversy  between  the  parties.  It  cannot 
be  maintained  from  the  evidence  that  the  plaintiff  herself  is 
chargeable  with  contributory  negligence.  As  already  stated, 
she  was  the  guest  of  other  parties  and  she  had  no  control  over 
the  driver  of  the  automobile.  She  was  not  aware  of  the  ap- 
proach of  the  car  until  it  was  too  late  for  her  to  escape.  But 
if  there  were  a  conflict  in  the  evidence  as  to  this,  we  would, 
of  course,  on  the  appeal  from  the  judgment  of  nonsuit,  be  re- 
quired to  give  full  credit  to  every  circumstance  in  her  favor. 
Among  other  things,  she  testified  that  she  sat  on  ^'the  left  back 
seat/'  that  she  knew  nothing  ''about  the  running  or  manage- 
ment of  automobiles,"  that  she  had  never  been  in  Napa  before, 
that  she  knew  nothing  about  the  streets  or  location  of  the  car 
lines,  that  she  did  not  remember  of  either  seeing  or  hearing 
defendant's  car,  that  during  the  entire  ride  she  said  nothing 
to  the  driver  in  reference  to  the  manner  of  driving  the  auto- 
mobile, and  she  could  not  recall  the  immediate  circumstances 
surrounding  the  accident. 

The  only  other  theory  upon  which  the  order  granting  the 
motion  for  a  nonsuit  can  be  justified  is  that  all  of  the  evidence 
shows  that  the  accident  was  due  solely  to  the  negligence  of 
Mr.  Wisecarver,  the  owner  and  chauffeur  of  the  automobile. 
It  is  not  sufficient,  manifestly,  that  the  evidence  may  disclose 
that  his  negligence  contributed  to  the  accident,  as  his  want  of 
care  cannot  be  imputed  to  plaintiff.  In  this  respect  the  law 
admittedly  is,  as  stated  by  the  supreme  court  of  the  United 
States,  in  Little  v.  Hackeii,  116  U.  S.  366,  [29  L.  eii.  652,  6 
Sup.  Ct.  Rep.  391].  There  the  party  injured  hired  a  public 
hack,  but  there  is  no  difference  in  principle  between  that  case 
and  this.  Through  Mr.  Justice  Field  the  court  said:  '*A  per- 
son who  hires  a  public  hack  and  gives  the  driver  directions  as 
to  the  place  to  which  he  wishes  to  be  conveyed,  but  exercises 
no  other  control  over  the  conduct  of  the  driver,  is  not  respon- 
sible for  his  acts  or  negligence,  nor  prevented  from  recover- 
ing against  a  railroad  company  for  injuries  suffered  from  a 
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collision  of  its  train  with  the  hack,  caused  by  the  negligence 
of  both  the  managers  of  the  train  and  of  the  driver."  It  must 
be  true,  as  stated  therein,  that  *' responsibility  cannot,  within 
any  recognized  rules  of  law,  be  fastened  upon  one  who  has  in 
no  way  interfered  with  and  controlled  in  the  matter  causing 
the  injury.  From  the  simple  fact  of  hiring  the  carriage  or 
riding  in  it  no  such  liability  can  arise.  The  party  hiring  or 
riding  must  in  some  way  have  cooperated  in  producing  the  in- 
jury complained  of  before  he  incurs  any  liability  for  it." 

But  it  is  not  denied  that  this  is  the  law.  This  feature  of 
the  case  may  therefore  be  dismissed  from  further  considera- 
tion. The  vital  inquiry  remaining  is,  Does  the  record  contain 
any  evidence  from  which  a  rational  inference  may  be  drawn 
that  the  negligence  of  respondent  contributed  to  the  accident! 
We  think  this  must  unquestionably  be  answered  in  the  affirma> 
tive.  The  law  as  to  a  nonsuit  has  been  so  frequently  declared 
as  to  hardly  need  repetition.  It  is  fully  considered  by  this 
court  in  In  re  Daly's  Estate,  15  Cal.  App.  329,  [114  Pac.  787]. 
Nowhere,  probably,  has  the  rule  been  stated  more  strongly  than 
in  the  Estate  of  Arnold,  147  Cal.  583,  [82  Pac.  252].  The 
gist  of  it  is  that  all  the  evidence  in  favor  of  the  one  resisting 
the  motion  must  be  taken  as  true,  and  if  contradictory  evi- 
dence has  been  given  it  must  be  disregarded.  In  the  applica- 
tion of  this  rule  to  the  evidence  we  must  bear  in  mind  that 
there  are  two  features  involved  in  the  consideration  of  the 
question  of  respondent's  negligence.  These  relate  to  the 
speed  with  which  the  car  was  traveling  and  the  presence  or 
absence  of  any  warning  given  as  the  car  approached  the 
crossing. 

An  ordinance  of  the  city  limits  the  speed  within  the  cor- 
porate limits  to  the  rate  of  eight  miles  an  hour.  "Where  a 
train  is  run  at  a  crossing  at  a  rate  of  speed  in  excess  of  that 
limited  by  statute  or  ordinance,  it  is  in  most  jurisdictions  neg- 
ligence per  se,"  (33  Cyc.  976.)  That  is  the  law  in  this  state. 
{James  v.  Oakland  Traction  Co.,  10  Cal.  App.  785,  799,  [103 
Pac.  1082].)  But,  regardless  of  the  ordinance,  it  was  dearly 
the  duty  of  defendant  to  use  ordinary  care  in  the  operation  of 
its  cars  for  the  purpose  of  avoiding  injury  to  others  and  not 
to  run  them  at  a  rate  of  speed  which  an  ordinarily  careful  man 
would  deem  dangerous  to  others.  (33  Cyc.  971.)  The  acci- 
dent occurred  in  a  business  section  of  the  city  and  at  a  point 
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where  vehicles  were  frequently  erossing  the  railroad  and  dan- 
ger of  collision  was  naturally  to  be  apprehended.  If  there  is 
any  evidence,  therefore,  that  the  car  was  approaching  the 
erossing  at  a  rate  of  speed  in  excess  of  eight  miles  per  hour,  it 
would  be  a  justifiable  inference  that  defendant  was  negligent. 
As  to  the  second  point,  it  is  not  disputed  that  the  law  is  as 
stated  in  33  Cyc.  956,  as  follows:  ''It  is  the  common-law  duty 
of  those  in  charge  of  a  train  of  cars,  for  nonperformance  of 
which  the  railroad  company  is  responsible,  when  approaching 
a  public  crossing,  to  give  notice  of  the  approach  by  all  reason- 
able warnings,  such  as  by  blowing  a  whistle,  ringing  a  bell, 
signal  lights,  or  by  such  other  devices  as  may  be  sufiScient  to 
give  timely  warning  to  travelers  of  their  approach,  so  as  to 
afford  time  for  all  approaching  to  stop  in  a  place  of  safety. 
•  .  .  This  duty  to  give  timely  warning  exists,  notwithstanding 
there  is  no  statute  or  ordinance  requiring  it."  There  is  evi- 
dence in  the  record,  which  cannot  be  ignored,  of  negligence  on 
the  part  of  the  railroad  company  in  each  of  these  respects. 
Without  segregating  it  as  to  these  two  features,  we  proceed  to 
exhibit  a  portion  of  said  evidence.  It  was  shown  by  the  tes- 
timony of  the  general  superintendent  that  the  company  re- 
quired its  cars  to  be  run  according  to  a  certain  schedule  or 
timetable  calling  for  a  speed  of  more  than  nine  miles  an  hour 
if  they  traveled  continuously.  "With  a  proper  allowance  for 
stops  it  is  a  fair  inference  that  this  schedule  would  demand 
a  speed  of  eleven  miles  or  more.  Robert  Woods,  who  was  near 
the  scene  of  the  accident,  testified  that  the  car  came  down  the 
street  at  the  rate  of  ''about  eleven  or  twelve  miles  an  hour  and 
the  automobile  was  going  about  eight  or  ten  miles  an  hour"; 
that  he  did  not  hear  any  alarm  bell  at  any  time  from  the  time 
the  car  started  at  Main  street  until  after  the  accident,  except 
he  thought  he  heard  the  bell  just  at  the  moment  of  collision, 
believing  that  it  was  caused  by  "a  mud  fender  or  wheel  or 
something"  striking  the  bell.  Mabel  Smith  also  testified  that 
"the  car  was  coming  pretty  fast"  and  she  did  not  hear  any 
alarm.  Charles  Steere  was  asked  the  question :  "Did  you  hear 
any  noise  at  all t"  and  he  answered:  "Nothing  only  the  rumble 
of  the  car.  I  think  if  the  bell  had  rung  from  where  I  was 
standing  I  could  have  heard  it.  I  don't  think  there  was  any 
bell  rung  at  all,  because  if  there  was  I  would  have  heard  it, 
because  I  was  within  five,  I  guess,  or  ten  feet  of  the  corner." 
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Other  witnesses  testified  to  the  same  effect,  bat  we  will  not 
quote  any  farther  except  to  give  a  part  of  the  testimony  of 
G.  L.  Wisecarver,  the  driver  of  the  aatomobile.  He  said  he 
approached  the  railroad  at  the  rate  of  eight  or  ten  miles  an 
hoar;  that  the  defendant's  ear  when  he  first  saw  it  was  six 
or  seven  feet  from  the  comer;  that  he  did  not  hear  any  bell; 
that  he  was  aboat  twenty-five  or  thirty  feet  from  the  railroad 
track  when  he  first  saw  the  car;  that  when  he  saw  the  car  he 
didn't  think  he  conld  stop— he  had  new  tires  and  was  afraid 
that  they  wonldn't  hold;  that  he  'Vonld  slide  across  onto  the 
track  in  front  of  the  car/'  and  therefore  he  put  on  speed  and 
tried  ''to  get  across  the  track  in  front  of  the  car."  In  judg- 
ing of  his  conduct  we  must,  of  course,  view  the  situation  as  it 
appeared  to  him.  Being  suddenly  put  into  peril  ''without 
having  sufficient  time  to  consider  all  the  circumstances,  he  is 
excusable  for  omitting  some  precautions,  or  making  an  imme- 
diate choice  under  this  disturbing  infiuence,  although  if  his 
mind  had  been  clear  he  ought  to  have  done  otherwise." 
(Schneider  v.  Market  8t.  By.  Co.,  134  CaL  482,  [66  Pac. 
734].)  But,  as  already  seen,  his  negligence  is  not  attributable 
to  plaintiff  and,  as  far  as  this  appeal  is  concerned,  we  may 
admit  that  he  was  negligent  and  the  result  will  not  be  affected 
in  the  least. 

Indulging,  therefore,  as  we  must,  every  favorable  inference 
fairly  deducible  from  the  strongest  showing  made  by  plaintiff, 
we  must  hold  as  established  facts  that  at  the  time  of  the  acci- 
dent defendant  was  operating  its  car  at  an  excessive  rate  of 
speed  and  without  giving  the  warning,  as  it  approached  the 
crossing,  that  the  law  exacts.  From  these  premises  it  is  at 
least  a  rational  conclusion  that  the  negligence  of  defendant 
constituted  a  proximate  contributory  cause  of  the  injury  to 
plaintiff.  In  other  words,  giving  full  credit  to  the  showing 
made  by  plaintiff,  it  is  not  an  unreasonable  inference  that  the 
injury  to  appellant  was  a  natural  and  probable  consequence 
of  the  wrongful  act  of  the  railroad  company,  and  that  if  the 
negligence  of  the  driver  of  the  automobile  may  be  regarded 
as  precipitating  the  disaster,  this  latter  should  not  be  regarded 
as  the  sole,  independent,  but  conjointly  with  the  continuous 
negligence  of  respondent,  as  the  concurring  cause  of  the  acci- 
dent. (Pi^tene  v.  Adams,  49  Cal.  87;  Tompkins  v.  Clay  St. 
Ry.  Co^  66  Cal.  163,  [4  Pac.  1165] ;  MerriU  v.  Los  Angeles 
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0<»8  &  Elec.  Co.,  158  Cal.  499,  [139  Am.  St.  Bep.  134,  HI  Pae. 
534].)  As  we  view  it,  therefore,  the  question  of  defendant's 
liability  should  have  been  submitted  to  the  jury. 

It  is  needless  to  add  that  if  upon  the  same  evidence  the  case 
had  been  submitted  and  decided  by  the  jury  in  favor  of  de- 
fendant or  if  a  verdict  in  favor  of  plaintiff  had  been  set  aside 
by  the  court,  we  could  not  say  that  the  decision  was  unsup* 
ported,  but,  in  view  of  the  well-established  rule  in  reference 
to  a  motion  for  a  nonsidt,  we  can  see  no  escape  from  the  oon«* 
elusion  that  the  case  was  improperly  withdrawn  from  the 
jury.    The  judgment  ii  therefore  reversed. 

Hart,  J.,  and  Chipman,  P.  J.,  concurred. 


[GIt.  No.  929.    first  Appellate  District.-— Mareh  1,  191S.] 

P.  KNOBLOCH,  Respondent,  v.  P.  BADEB,  W.  W0R3- 
WICK  and  J.  WOESWICK,  Copartners,  etc.,  et  aL,  Ap- 
pellants. 

AonoN  T7F0N  Notes — Consideration— Deed  of  Gbavil  Land — ^Assign- 
HCNT  or  Otheb  Assigned  Bights — Abssncb  or  F&axtd. — ^In  an 
aetioa  upon  two  notes,  the  consideration  of  whicb  was,  in  solido,  a 
deed  of  gravel  land  from  the  payee  and  an  assignment  of  such  other 
rights  as  the  payee  had  taken  only  by  assignment  from  other  con- 
tracting parties,  it  is  held  that  there  was  no  deceit  or  frandnlen* 
representation  as  to  the  duration  of  one  of  such  assigned  rights, 
and  where  it  appears  that  the  maker  was  permitted  to  work  gravel 
thereon  for  one  year,  it  cannot  be  maintained  that  there  was  any 
failnro  of  consideration  for  the  notes,  in  whole  or  in  part. 

APPEAL  from  an  order  of  the  Superior  Court  of  Presno 
County  denying  a  new  trial.    H.  Z.  Austin,  Judge* 

The  facts  are  stated  in  the  opinion  of  the  court. 

Everts  &  Ewing,  for  Appellants. 

E.  S.  Van  Meter,  and  N.  G.  Coldwell,  for  Respondent. 
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KERRIOAN,  J. — ^This  is  an  appeal  from  an  order  denying 
defendants'  motion  for  a  new  trial  in  an  action  on  two  certain 
promissory  notes. 

The  case  was  thus:  On  the  nineteenth  day  of  April,  1904, 
the  plaintiff  made  and  executed  a  deed  of  certain  described 
real  estate  containing  gravel ;  also  an  assignment  of  all  right 
which  the  plaintiff  had  to  take  gpravel  from  certain  lands  of 
the  Pacific  Improvement  Company  at  a  place  called  PoUasky, 
by  virtue  of  a  contract  between  one  T.  W.  Pratt  and  said  com- 
pany ;  and  also  all  the  right  that  the  plaintiff  had  under  a  cer- 
tain verbal  contract  with  one  J.  M.  Braly  to  take  gravel  from 
described  lands  opposite  Pollasky.  In  partial  consideration 
of  the  deed  and  assignment,  the  defendants  executed  and  de- 
livered to  the  plaintiff  two  promissory  notes — ^the  subject  of 
this  action. 

Defendants  set  forth  in  their  pleadings,  and  now  daim,  that 
plaintiff  represented  to  them  that  he  had  an  assignment  from 
Pratt  of  a  right  granted  him  by  the  Pacific  Improvement  Com- 
pany to  remove  gravel  from  their  lands  for  a  period  of  two 
years  in  such  quantities  as  he  might  desire;  that  this  repre- 
sentation was  fraudulently  made,  Pratt's  right  to  remove 
gravel  not  being  in  fact  for  any  definite  period;  that  it  was 
upon  the  strength  of  this  false  and  fraudulent  representation, 
and  upon  no  other  consideration  whatever,  that  defendants 
accepted  the  said  deed  and  assignment  and  made  the  said 
promissory  notes. 

The  court  found  against  the  defendants'  position,  which 
finding,  upon  an  examination  of  the  record,  we  conclude  is 
amply  supported  by  the  evidence. 

In  the  course  of  the  negotiations  there  evidently  was  some- 
thing said  to  the  effect  that  plaintiff's  interest  in  the  lands  of 
the  Pacific  Improvement  Company  was  for  the  period  of  two 
years ;  but  plaintiff  did  not,  as  is  asserted  by  defendants,  pre- 
tend or  represent  that  he  had  a  definite  arrangement  for  that 
length  of  time.  On  the  contrary,  according  to  the  testimony 
introduced  by  the  plaintiff,  he  told  the  defendants  that  he  was 
selling  them  only  such  interest  as  Pratt  had  transferred  to  him 
in  said  gravel  land  at  Pollasky.  The  attorney  who  drew  up 
the  papers  in  the  transaction  for  the  parties  testified  that  the 
plaintiff,  in  the  presence  of  defendant  Bader,  referring  to  his 
interest  in  the  land,  said:  ''I  do  not  know  just  exactly  what 
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it  is,  •  •  •  whether  a  contract  or  a  lease ;  I  do  not  know  just 
what  it  is,  but  it  is  some  kind  of  an  agreement  that  Pratt  has 
with  the  Pacific  Improvement  Company  to  take  gravel  from 
the  land  for  two  years."  At  this  time  Pratt  was  on  his  death- 
bed and  unable  to  be  seen,  and  apparently  the  parties  were 
unable  to  learn  just  what  the  nature  and  extent  of  Pratt's 
interest  in  this  land  was;  but  the  plaintiff  nevertheless  gave 
the  defendants  all  the  light  he  could  on  the  subject,  and  they 
knew  as  much  about  it  as  he  did  himself.  Hence  it  is  plain 
that  he  practiced  no  deceit  upon  them. 

On  the  point  of  failure  of  consideration,  in  addition  to  the 
three  property  rights  transferred  as  above  mentioned,  there 
were  two  others,  and  they  all  passed  as  one  consideration  in 
solido;  and  the  defendants,  according  to  the  evidence  intro- 
duced by  plaintiff,  having  received  just  what  they  bargained 
for,  and  having  removed  gravel  from  the  property  of  the 
Pacific  Improvement  Company  for  about  a  year  under  the 
Pratt  lease  or  license,  we  cannot  conceive  how  it  can  be  suc- 
cessfully contended  that  the  transaction  was  without  consid- 
eration. 

Having  come  to  this  view  on  the  evidence  in  the  case,  it  is 
unnecessary  to  discuss  the  questions  as  to  whether  or  not  de- 
fendants' pleadings  and  evidence  allege  and  prove  facts  show- 
ing a  rescission  by  them. 

The  order  appealed  from  is  afSrmed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 


[GIt.  No.  922.    First  Appellate  Distriet.— Mardi  1,  1912.] 

J.  A.  HENRY  STOECKLB,  Respondent,  ▼.  WILLIAM 
EARR  and  OEORQE  A.  HERRICK  et  al.,  Defendants; 
WM.  KARR,  Appellant 

Action  fob  Monxt  had  and  Becbivxd — Conisaot  to  Pubohasi  Cioab 

STOBX — ASSIONHEMT    NOT    EfJlCCTED— SUPPOBT    Of    FINDINGS — CON- 

ITJOTINO  EviDXNCK. — In  an  action  for  money  had  and  received, 
wUch  had  been  paid  under  a  contract  to  purchase  a  cigar  store,  upon 
the  theory  that  no  sale  had  been  effected,  where  plaintiff's  evidence 
was  that  the  mono/  was  paid  with  the  guaran^  that  if  the  cigar 


424  Stoeckijb  v.  Eabb.  [18  Cal.  A  pp. 

■toek  did  not  unovnt  to  $700,  no  sale  was  to  be  effeetod,  that  no  ■•- 
dgnroent  was  in  fact  made,  that  an  inventorj  ef  the  atoek  waa 
agreed  upon  and  was  refused  upon  demand,  and  that  the  contract 
was  rescinded,  but  the  evidence  of  defendant  was  conflicting  as  to 
the  terms  of  the  contract,  and  that  no  inventory  waa  agreed  apon 
or  needed,  it  ia  held  that  the  findings  for  plaintiff,  upon  the  oonfliet- 
ing  eyidence,  cannot  be  disturbed  npon  appeal 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Geo.  A.  Sturtevant, 

Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Frank  SchiUing,  and  Lee  M.  Olds,  for  Appellant. 
J.  C.  Flannery,  for  Respondent. 

KERRIOAN,  J.— This  is  an  appeal  hj  defendant,  William 
Karr,  from  a  judgment  against  him  in  favor  of  the  plaintiff. 

On  the  ninth  day  of  August,  1910,  the  appellant  and  the 
plaintiff  entered  into  a  contract  whereby  appellant  was  to  sell 
to  the  plaintiff  a  certain  cigar  store  on  Devisadero  street  in 
San  Francisco.  On  that  day  plaintiff  paid  on  account  of  the 
purchase  price  the  sum  of  $30,  and  two  da3rs  later  he  paid 
the  balance  of  $820.  Subsequently  a  dispute  arose  between 
the  parties,  and  the  property  never  changed  hands.  Plaintiff 
demanded  the  return  of  his  money,  and  his  demand  being  re- 
fused he  brought  this  action  for  money  had  and  received,  upon 
the  theory  that  no  sale  of  the  cigar  store  had  been  effected, 
and  recovered  judgment  as  above  stated. 

The  sole  ground  urged  for  a  reversal  of  the  judgment  is 
that  the  evidence  is  insufficient  to  support  the  findings.  Our 
study  of  the  record  leads  us  to  the  conclusion  that  this  view  is 
untenable. 

The  evidence  introduced  by  defendant  tends  to  show  that 
the  plaintiff  was  offered  the  cigar-stand  on  either  of  two 
propositions.  By  one  he  was  to  pay  for  it  the  sum  of  $850 
as  it  stood  without  condition  or  limitation  of  any  kind.  By 
the  other  proposition  an  invoice  of  the  stock  of  goods  was  to 
be  made,  and  the  plaintiff  was  to  pay  therefor  at  wholesale 
rates,  together  with  the  sum  of  $150  for  the  goodwill  of  the 
business.    Defendant's  evidence    tended    to  show  that   the 
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plaintiff  accepted  the  former  proposition,  and  accordingly 
paid  the  agreed  price  of  $850.  Plaintiff,  on  the  other  hand, 
introduced  evidence  tending  to  prove  that  he  paid  the  $850 
with  the  understanding  that  $150  was  for  the  goodwill  of  the 
business,  and  with  guaranty  and  arrangement  that  the  stock 
of  goods  would  amount  in  value  to  $700;  that  unless  it  did 
so  no  sale  was  to  be  considered  effected.  It  is  true  that  the 
evidence  is  not  at  all  direct  and  clear  on  this  point,  but  that 
is  largely  due,  we  think,  to  the  fact  that  the  plaintiff  is  of 
foreign  birth  and  not  very  familiar  with  the  English  language. 
The  circumstances  of  the  case  tend,  however,  strongly  to  sup- 
port this  view.  No  arrangement  was  made  for  the  assign- 
ment of  the  lease  of  the  store  to  plaintiff  until  after  the  $850 
was  paid,  and  no  assignment  of  it  was  in  fact  made  to  the 
plaintiff.  It  was  agreed,  according  to  the  evidence  on  behalf 
of  plaintiff,  that  an  inventory  of  the  stock  was  to  be  made, 
and  it  is  not  contradicted  that  the  plaintiff  with  his  son  re- 
peatedly called  by  appointment  with  the  appellant  at  the 
store  for  the  purpose  of  taking  the  same.  Each  time,  how- 
ever, the  plaintiff  was  put  off  on  what  must  have  seemed  to 
the  trial  court  a  disingenuous  excuse  and  one  indicating  bad 
faith  on  the  part  of  the  appellant.  On  the  last  of  these  visits 
appellant  asked  plaintiff  to  take  possession  of  the  store  and 
^  make  the  necessary  inventory  afterward,  and  upon  plain- 
Jff 's  refusal  to  do  so  declared  that  no  inventory  of  the  stock 
was  necessary,  and  moreover  that  plaintiff's  receipt  would 
not  disclose  that  he  was  entitled  to  one.  All  this  time  appel- 
lant apparently  remained  in  charge  of  the  business,  taking 
and  keeping  for  his  own  use  the  receipts  thereof.  According 
to  the  contract  the  agent  of  the  appellant,  through  whom  the 
sale  was  negotiated,  was  to  file  with  the  recorder  a  five  days' 
notice  of  the  sale,  which  he  failed  to  do  until  the  day  that 
plaintiff  gave  notice  of  rescission,  and  it  was  not  until  this 
day  either  that  the  agent  paid  over  the  amount  of  the  second 
payment  to  appellant. 

To  say  the  least,  it  is  certain  that  there  is  evidence  in  the 
ease  amply  sufBcient  to  support  the  findings,  and  under  the 
familiar  rule  that  when  there  is  a  substantial  confiict  appellate 
courts  will  not  disturb  the  findings  of  the  trial  oourt,  the  judg- 
ment must  be  sustained. 

The  judgment  is  affirmed. 

Hall^  J^  and  Lennon,  P.  J.,  concurred. 
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[GIt.  No.  1045.    Second  Appellate  D{Btrlet.->Mare1i  1,  1912.] 

THOMAS  V.  CASSIDY,  Petitioner-Respondent,  v.  T.  B. 
CANNON,  Justice  of  the  Peace  of  Gardena  Township, 
County  of  Los  Angeles,  etc.,  Respondent-Appellant. 

Wbit  Of  Prohibition — Geabgb  Befobs  Onb  Justigb  of  thb  Pbacb  of 

MiSDEHEANOB    OF    ANOTHER — BEFUSAL    TO    ALLOW    INSPECTION    OF 

Docket. — The  writ  of  prohibition  wiU  not  lie  to  restrain  on«  jna- 
tiee  of  the  peaee  from  trying  another  justice  of  the  peace  for  mis- 
demeanor in  refusing  to  permit  an  inspection  and  examination  of  his 
docket  during  office  hours,  since  justices  of  the  peace  haT«  jurisdic- 
tion of  misdemeanors,  and  the  affidavit  filed  before  such  other  justiea 
was  an  attempt  to  set  up  facts  constituting  a  misdemeanor,  the  snffi- 
eiencj  of  which  to  show  a  misdemeanor  he  had  jurisdiction  to  pass 
npon  and  determine,  rightfully  or  wrongfully,  and  the  superior  court 
erred  in  granting  the  writ 

Id, — Office  of  Writ  of  Prohibition. — The  writ  of  prohibition  is  not  a 
writ  of  error  to  determine  the  eorrectnees  of  the  decision  of  an  in- 
ferior tribunal,  but  it  only  lies  where  a  public  of&cer  is  proceeding 
without  or  in  excess  of  jurisdiction,  and  no  plain,  speedy  and  ade- 
quate remedy  a<t  law  exists. 

Id. — PuBLio  Offense  not  Stated — ^Beicedt  bt  Habeas  Corpus. — ^If,  as 
claimed  by  the  petitioner  for  the  writ  of  prohibition,  no  facts  are 
averred  constituting  a  public  offense,  he  has  ample  relief,  in  case  he 
is  found  guilty,  through  a  writ  of  habeas  corpus. 

Id. — BxFUSAL  of  Officer  to  Perform  a  Pubuo  Dutt — ^Bbicedies. — The 
refusal  of  an  officer  to  perform  a  public  duty  amounts  to  an  omis- 
sion in  thai  regard,  and  is  a  misdemeanor  under  section  176  of  the 
Penal  Code,  or  he  may  be  proceeded  against  under  section  772  of  the 
Penal  Code.     (Opinion  denying  rehearing  by  appellate  court.) 

Id. — Opinion  on  Petition  fob  Bbhearing  in  Sxtprgme  Court — ^Liicita- 
TION  OF  Denial. — The  supreme  court,  on  denial  of  a  rehearing,  bases 
its  order  on  the  last  above  decision,  which  shows  sufficient  ground 
for  reversal  of  the  judgment,  and  no  opinion  is  expressed  as  to  the 
other  doctrines  stftted  in  the  original  opinion. 

APPEAL  from  a  judf?ment  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  writ  of  prohibition  to  a  justice's 
court.    Frank  B.  Willis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

BandaU  &  Oaines,  for  Bespondent-Appellant 
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Hester,  Merrill  &  Craig,  for  Petitioner-Respondent. 

ALLEN,  P.  J. — Petitioner  presented  his  affidavit  to  the 
superior  court  of  Los  Angeles  county  in  which  it  was  al- 
leged that  he  was  a  qualified  and  acting  justice  of  the  peace ; 
that  respondent  Cannon  was  also  a  justice  of  the  peace 
in  said  county;  that  one  Kent  filed  an  affidavit  before  said 
Cannon,  charging  that  petitioner  **did  willfully,  unlawfully 
and  maliciously,  on  June  1,  1911,  omit  and  refuse  to  perform 
his  duty  enjoined  upon  him  by  law,  and  refused  to  permit 
Jesse  W.  Kent,  during  office  hours,  the  right  to  inspect  and 
examine  a  public  record,  to  wit,  the  justice's  docket,  of  which 
record  and  docket  the  said  Thomas  V.  Cassidy  was  then  and 
there  the  custodian,  the  said  Jesse  W,  Kent,  then  and  there 
being  a  citizen  of  said  township,  county  and  state,  and  being 
entitled  by  law  to  inspect  and  examine  said  public  record." 
That  respondent  Cannon,  upon  the  filing  of  such  affidavit, 
issued  his  warrant  for  the  arrest  of  petitioner,  and  that  said 
petitioner  was  taken  before  the  said  magistrate,  and,  object- 
ing to  the  jurisdiction  of  the  justice,  refused  to  plead;  that 
the  said  justice  of  the  peace  then  entered  a  plea  of  not  guilty 
and  set  the  cause  down  for  trial,  and  that  the  same  is  pend- 
ing before  said  justice  of  the  peace.  It  is  alleged  that  he 
will  proceed  to  try  petitioner  upon  such  charge,  unless  pro- 
hibited from  so  doing.  Upon  this  affidavit  the  superior  court 
issued  an  alternative  writ  of  prohibition,  and,  upon  a  hear- 
ing, a  peremptory  writ  was  issued,  prohibiting  said  Cannon 
from  trying  the  case,  or  taking  further  proceedings  therein, 
and  taxing  eosts  of  ten  dollars  against  him.  From  this  judg- 
ment an  appeal  has  been  taken. 

Counsel  for  both  parties  upon  this  appeal  present  only  the 
question  involved  as  to  the  sufficiency  of  the  affidavit  to  dis- 
close a  public  offense,  it  being  respondent  Cannon's  conten- 
tion that  a  justice's  docket  is  a  public  record,  and  that  under 
section  1032  of  the  Political  Code  public  records  and  other 
matters  in  the  office  of  any  officer  are,  at  all  times  during 
office  hours,  open  to  the  inspection  of  any  citizen  of  this 
tftate;  and  he  contends  that  section  176  of  the  Penal  Code 
is  applicable,  which  provides:  ''Every  willful  omission  to 
perform  any  duty  enjoined  by  law  upon  any  public  officer,  or 
person  holding  any  public  trust  or  employment,  where  no 
special  provision  shall  have  been  made  for  the  punishment 
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of  sach  delinqueocy,  is  punishable  as  a  misdemeanor.''  Upon 
the  other  hand,  it  is  petitioner's  contention  that  section  1032 
of  the  Political  Code  guarantees  only  the  right  of  examination 
and  inspection,  and  in  terms  does  not  provide  for  the  officer 
in  charge  of  the  records  to  permit  or  assist  or  aid  in  such 
inspection;  that  no  duty  in  that  regard  dcYolves  upon  him 
by  law,  and  claims  that  a  case  is  presented  similar  to  that 
of  Ex  parte  McNulty,  77  Cal.  165,  [11  Am.  St.  Rep.  257,  19 
Pac.  237],  in  which  our  supreme  court  has  said  that  the 
question  whether  or  not  the  conduct  in  question  is  made  a 
crime  must  be  determined  from  the  language  used  in  the 
statute;  that  ''constructiye  crimes — crimes  built  up  by  courts 
with  the  aid  of  inference,  implication,  and  strained  interpre- 
tation— are  repugnant  to  the  spirit  and  letter  of  English  and 
American  criminal  law."  We  are  of  opinion  that  it  is  un- 
necessary to  enter  into  a  discussion  of  this  matter.  We  think 
it  sufficient  to  say  that  justices  of  the  peace  have  jurisdio- 
tion  of  misdemeanors,  and  that  the  affidavit  filed  before  the 
justice  in  this  case  was  an  attempt  to  set  up  facts  constitut- 
ing an  offense  over  which  the  justice  had  jurisdiction  to  hear 
and  determine,  jurisdiction  to  determine  rightfully  or  wrong- 
fully. Conceding  that  his  determination  as  to  the  sufficiency 
of  the  affidavit  of  complaint  was  wrong,  and  that  the  facts 
set  forth  did  not  show  that  defendant  had  committed  an 
offense,  nevertheless,  he  had  jurisdiction  so  to  determine. 
We  perceive  no  difference  between  this  and  any  other  case 
where  a  defective  information  or  affidavit  of  complaint  has 
been  filed  and  the  court  has  erroneously  determined  the  same 
to  be  sufficient,  in  which  cases  the  relief  of  defendant  is  not 
through  prohibition,  for  prohibition  only  lies  where  a  public 
officer  is  proceeding  without  or  in  excess  of  jurisdiction,  and 
no  plain,  speedy  and  adequate  remedy  at  law  exists.  {Keith 
V.  Recorder's  Court,  9  Cal.  App.  380,  [99  Pac.  416].)  If, 
as  claimed  by  petitioner,  no  facts  are  averred  constituting 
a  public  offense,  he  has  ample  relief  through  a  writ  of  habeas 
corpus,  in  the  event  the  justice  should  find  him  guilty.  The 
justice,  then,  in  our  opinion,  not  being  without  or  having 
exceeded  his  jurisdiction,  prohibition  does  not  lie,  and  the 
court  erred  in  granting  the  writ. 
Judgment  reversed. 

James,  J.,  and  Shaw,  J.,  concurredL 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  March  30,  1912,  and  the  following 
opinion  then  rendered: 

THE  COURT.— The  refusal  to  perform  a  public  duty 
amounta  to  an  omission  in  that  regard  and  is  comprehended 
within  section  176  of  the  Penal  Code.  One  refusing  to  per- 
form a  public  duty  is  amenable  to  both  sections  176  and  772 
of  the  Penal  Code.  (£«  part4  Keeney,  84  Cal.  810,  [24  Pac. 
84].) 

Rehearing  denied, 

A  petition  to  haTe  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  April  26,  1912,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — The  petition  for  rehearing  of  this  cause  in 
the  supreme  court  is  denied. 

The  grounds  stated  by  the  district  court  of  appeal  in  the 
brief  opinion  denying  the  petition  for  rehearing  in  that  court 
states  sufScient  grounds  for  the  reversal  of  the  judgment. 
We  do  not  wish  to  be  understood  as  expressing  any  opinion 
as  to  the  doctrines  stated  in  the  original  opinion  of  that  court. 


[dr.  Ne.  lOea.    SaeoBd  AppeOatv  Diftrfet— ICareli  1,  1918.] 

0.  L.   ABBOTT,  Respondent,  t.   H.   E.   KELLOGG  and 

CARL  WITZEE,  Appellants. 

OoMTaAor  lo  Pubchasx  IAnd—Posssssion — ^Timb  of  Essknob— Fob- 

niTUBS— TSNANCT  AT  WOiU— NOTIGB— BSOOVIBT  OV  POSSISSION — 

DsNiAL  OF  TiTLB  OB  TiNANOT — ^Tbbspasseb. — ^Where  by  the  terms 
of  a  eoirtract  to  purchase  land,  under  whieh  the  purchaser  received 
possession,  time  was  made  of  the  essence  of  the  contraot,  and  it  was 
to  be  forfeited  for  nonpayment,  and  the  purchaser  was  to  hold  as 
tenant  of  tlie  vendor,  the  pnrehaaer,  in  such  ease,  becomes  a  tenant 
at  wiU  of  the  vendor,  who  is  entitled  to  thirty  days'  notice  to  quit, 
if  he  stands  upon  his  eontraet  rights,  before  be  would  be  subject  to 
aa  aetioB  of  aalawf  al  detainer  er  ejeetoMBti  bo*  whers^  ia  either 
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of  saeh  actions,  he  claims  equitable  ownership  under  the  contract 
and  denies  the  title  of  the  vendor,  or  of  plaintiff,  and  denies  his  own 
tenancy,  the  plaintiff  maj  treat  him  as  a  trespasser  who  is  not  en- 
titled to  notice,  and  maj  recover  the  possession. 

Id. — Ejectment — Appeabancs — Waiver  of  Objection  to  Suhhons. — 
If  the  action  to  recover  the  possession  of  the  premises  be  treated  as 
one  of  ejectment  in  which  the  defendant  appeared,  demurred  and 
answered,  without  anj  question  as  to  the  time  required  in  the  sum- 
mons so  to  do,  he  is  not  in  a  position  in  which  he  can  question  the 
sufficiency  of  the  summons  under  such  circumstanees. 

Id. — LiABiUTT  fob  Use  and  Occupation — ^Amount  Pbesumsd  Gobbegt. 
While  defendant's  entry  into  possession  was  lawful,  and  without  lia- 
bilitj  for  rent,  as  sueh,  under  the  eontract,  jet,  when  the  drcum- 
stances  of  the  case  are  such  that  an  action  of  ejectment  will  lie,  the 
yalue  of  the  use  and  occupation  of  the  premises  for  the  period  of 
possession  after  the  forfeiture  was  recoverable  as  damages;  and  the 
amount  found  bj  the  oourt  under  the  issues  presented  bj  the  plead- 
ings will  be  presumed  correct,  where  nothing  appears  to  tiie  contrazy. 

Id. — ^Foefeitubb  of  Contract  Bights — Law  of  Cass. — It  is  held  that, 
in  view  of  the  decision  of  the  supreme  court  upon  a  former  appeal, 
as  to  all  matters  involved  in  the  forfeiture  of  the  conditions  of  the 
contract  upon  the  part  of  the  defendant,  the  rulings  of  the  trial  court 
in  accordance  therewith  will  not  be  reviewed  upon  this  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County,  and  from  an  order  denying  a  new  triaL  John  G. 
Covert,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  B.  McQuiddy,  for  Appellants. 

0.  L.  Abbott,  in  pro.  per.,  for  Respondent. 

ALLEN,  P.  J. — The  facts  are  these :  That  on  or  about  the 
third  day  of  December,  1906,  one  Mallory  and  H.  E.  Kellogg, 
defendant,  entered  into  a  written  agreement  for  the  purchase 
and  sale  of  real  property  in  Kings  county,  under  which  agree- 
ment it  was  provided  that  a  certain  note  should  be  paid  on 
or  before  October  1,  1909;  that  certain  interest  upon  other 
notes  should  be  paid  on  or  before  such  date;  that  Kellogg 
should  pay  all  taxes  and  charges  assessed  against  the  prop- 
erty, as  well  as  water  taxes  levied,  on  or  before  such  date; 
time  being  made  of  the  essence  of  the  contract.  It  was  fur- 
ther agreed  that  if  the  second  party  should  be  in  default  in 
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the  performance  of  any  of  the  terms  and  provisions  of  the 
agreement,  his  rights  should  be  at  an  end,  and  that  if  allowed 
to  remain  upon  said  premises  thereafter,  he  should  hold  and 
occupy  as  tenant  of  the  said  Mallory.  Possession  of  the 
premises  was  given  at  the  time  of  the  execution  of  the  agree- 
ment. Kellogg  made  default  in  each  and  all  of  the  obliga- 
tions of  the  contract  imposed  upon  him  to  be  performed  on 
or  before  the  first  day  of  October,  1909,  and  on  the  fifth  day 
of  October  following,  Mallory  gave  notice  to  him  that  his 
rights  were  forfeited  under  the  contract,  and  that  he  (Mal- 
lory) was  going  to  sell  his  right  to  said  property.  After  such 
notice  to  Kellogg,  Mallory  sold  the  premises  to  plaintiff,  who 
demanded  possession  thereof,  which  was  refused,  and  Kellogg 
and  Carl  Witzke,  holding  under  him,  continued  in  possession. 
Accordingly,  on  October  18,  1909,  Abbott  made  written  de- 
mand for  the  surrender  of  possession  and  occupancy  of  the 
premises,  and  upon  defendant's  failure  and  refusal  to  sur- 
render possession  within  three  days  thereafter,  this  action 
was  brought  to  recover  possession.  Defendant  by  his  answer 
denied  the  seisin  and  right  of  possession  of  plaintiff,  and 
averred  an  equitable  ownership  by  him  in  the  premises, 
disclaiming  the  title  of  the  landlord  and  of  his  own  relation 
as  tenant.  The  trial  court  found  the  allegations  of  the  com- 
plaint to  be  true,  and  those  allegations  touching  want  of  own- 
ership in  plaintiff,  and  the  denial  of  tenancy  by  defendant, 
to  be  untrue;  found  the  valuation  of  the  use  and  occupation 
of  the  premises,  after  notice,  to  be  $120,  and  by  its  decree 
put  plaintiff  in  possession  and  gave  judgment  for  $120  rent. 
Defendant  appeals  from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial. 

Under  the  allegations  of  the  complaint,  and  from  the  ex- 
press provisions  of  the  contract,  defendant,  after  his  default 
in  the  performance  of  the  covenants  of  tiie  agreement,  be- 
came a  tenant  at  will  of  Mallory.  Being  such  tenant  at  will, 
under  section  789,  Civil  Code,  thirty  days'  notice  to  remove 
from  the  premises  within  a  period  of  not  less  than  one  month 
was  essential  to  terminate  the  tenancy,  and  under  section  1161 
of  the  Code  of  Civil  Procedure,  when  one  directly  or  by  subten- 
ant continues  in  possession  of  the  property,  or  any  part  thereof, 
after  the  expiration  of  the  term  for  which  it  is  let,  without 
permission  of  his  landlord,  or  the  successor  in  estate  of  hit 
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landlord,  if  anj  there  be,  and  if  the  tenancy  be  one  at  will 
and  haa  been  terminated  bj  notice  aa  preaeribed  in  the  CiTfl 
Code,  the  action  of  forcible  detainer  liea,  and  the  three  daya' 
notice  to  qnit  after  the  termination  of  the  tenant  ia  anffident 
to  entitle  the  landlord  or  owner  to  maintain  an  action  in  nn- 
Uwfnl  detainer.  It  ia  inaiated  1^  appellants  that  this  action 
in  unlawful  detainer  doea  not  lie,  because  it  affirmatively 
appears  that  the  thirty  daya'  notice  provided  by  the  Civil 
Code  to  terminate  a  tenancy  at  will  waa  not  ^ven.  ''The 
defendant'a  answer  expressly  makea  doiial  of  title  and  of 
holding  possession  aa  tenant,  or  that  plaintiff  waa  entitled 
to  the  possession.  The  effect  of  this  denial  was  to  make  the 
defendant  a  trespasser.  He  was  not  entitled  to  notice  to 
quit"  (McCarthy  v.  Brown,  113  CaL  19,  [45  Pae.  14].) 
The  thirty  days*  notice  to  quit  not  being  essential  in  terminat- 
ing the  tenancy  where  the  same  ia  disclaimed  by  the  tenant, 
it  waa  not  necessary  to  establish  the  same  in  order  to  give 
plaintiff  the  rights  guaranteed  by  section  1161  of  the  Code 
of  Civil  Procedure,  or  the  right  to  maintain  an  aetion  in 
ejectment,  in  each  of  which  actions  the  superior  court  had 
jurisdiction,  and  its  judgment  being  correct,  will  not  be  dis- 
turbed, if  its  jurisdiction  to  render  the  same  under  the  plead- 
ings is  established.  Treating  the  action  aa  one  in  ejectment, 
defendant  appeared,  demurred  and  answered  without  ques- 
tion as  to  the  time  required  in  the  summons  so  to  do,  and  ia 
not  in  a  position  to  question  the  sufficiency  of  the  summons, 
under  the  circumstances  of  the  case. 

"While  the  entry  of  defendant  was  lawful  and  not  for  any 
definite  term,  or  with  any  liability  for  rent  {Pomeray  v.  BM, 
118  CaL  637,  [50  Pac.  683]),  nevertheless,  the  value  of  the 
use  and  occupation  of  the  premises,  for  the  period  of  posses- 
sion after  forfeiture,  was  recoverable  as  damages,  and  the 
amount  thereof  found  by  the  court  under  the  issues  presented 
will  be  assumed  to  be  correct,  nothing  to  the  oontrary  ap- 
pearing. 

All  matters  involved  in  the  forfeiture  on  account  of  the 
nonperformance  of  the  conditions  of  the  contract  npon  the 
defendant's  part  have  been  settled  and  determined  adversely 
to  defendant  by  our  supreme  court  in  KMogg  v.  MaUarff, 
161  CaL  626,  [119  Pac.  937].    It  is  unnecessary  to  review  the 
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rulings  of  fhe  eoart  with  reference  to  inch  matters  in  this 
proceeding. 

We  see  no  merit  in  the  claim  of  error  in  denying  a  new 
trial  on  account  of  the  newly  discovered  eyidence  disclosed 
by  the  affidayits. 

The  judgment  and  order  are  aflSrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  April  29,  1912. 


[dr.  Ne.  lOeS.    FIxit  Appellats  Di8triet.-.Maroli  t,  1912.] 

CATHARINE  BARER,  Respondent,  t.  BOARD  OF  FIRE 
PENSION  FUND  COMMISSIONERS  OF  THE  CITY 
AND  COUNTY  OF  SAN  FRANCISCO,  etc.,  and 
JAMES  B.  DILLON,  N.  GOLDBERG,  JOHN  DONO- 
HUE,  and  E.  E.  PRAEFFLE,  as  Such  Commissioners, 
Appellants. 

FkBSMAN's  Bkjiv  Fund  09  8an  lIVuKOisoo— Biobt  Of  Widow  to  Phi- 
sioN — Mandamus — ^Dbmubkeb  to  Petition — ^Detaui/p  of  Boabiv— 
Gausi  or  Action. — ^Where  a  peremptory  writ  of  mandate  to  eompel 
payment  ef  a  widow*!  pendon  out  of  tiie  Firemen's  Belief  Fund  of 
the  eity  sad  eounty  of  San  Franeieeo  resulted  from  an  order  orer- 
mling  a  demurrer  of  the  Board  of  Fixe  Pension  Fund  GommissioB- 
en  to  the  petition  for  the  altematiye  writ,  and  the  default  of  the 
board  to  answer,  it  is  held  that  the  sole  question  to  be  determined, 
upon  appeal  from  the  judgment  awarding  the  peremptory  writ, 
is  whether  upon  the  admitted  facts  stated  in  the  aiBdaiit  and  peti* 
tion  for  the  writ  a  eause  of  action  is  stated. 

IS^— KlLUNO  Of  FIBSMAN  "^HILS  IN  PXBrOBMANGB  OF  DUTT*' — SUICIDS 

Whils  Insanx  fbom  Injubixs  Beceivxd. — Where  the  affidavit  and 
petition  for  the  writ  of  mandate  show  that  the  deceased  husband 
•f  the  petitioner  was  a  member  of  the  Are  department,  and  that 
while  in  the  performance  of  his  duty  in  driring  a  hose-wagon  he 
leoeiTed  a  broken  back  and  other  bodily  injuries,  by  the  overturn* 
lag  thereof  vpoa  him,  and  that  as  the  result  of  such  injuries  be 
ssffered  great  pais  and  anguish,  which  eaosed  him  to  become 
IS  OM.  An,-^-** 
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insane,  and  that  wbfle  w  iimne,  and  beeanae  thereof,  be  killed 
hioipelfy  about  two  montha  and  a  half  after  sneh  serious  injuries, 
it  is  held  that  under  these  eireumstanees  the  firenian  was  'Hdlled 
while  in  the  performance  of  his  dutj/'  witldn  the  meaning  of 
section  5  of  chapter  YII,  article  IX,  of  the  San  Francisco  charter, 
and  that  his  widow  was  entitled  to  the  pension  demanded. 
Id.— iNJUBiEs  PaoxiMAn  Gauss  of  Dkath. — ^The  injuries  reedred  hj 
the  fireman  maj  justly  be  said  to  have  been  the  proximate  cause 
•f  his  death,  and  to  have  set  in  motion  a  train  of  events  that,  with- 
out the  interrention  of  anj  outside  and  independent  cause,  re- 
sulted in  his  death,  although  his  own  hand  inflicted  the  wound 
of  which  he  died,  while  insane,  since  the  self-inflicted  wound  waa 
the  result  of  the  Insanitj,  which  waa  in  turn  caused  bj  the  in- 
juries, which  were  thus,  in  effect,  the  proximate  eaoae  of  his  death. 

Id. — General  Buia  ab  to  Buicids  Whilb  Inbanb. — ^It  is  a  general  role 
that  a  suicide  committed  while  insane  is  not  considered  a  mere 
death  bj  suicide  within  the  terms  of  a  contract,  and  that  self- 
destruction  bj  one  bereft  of  reason  can  with  no  more  proprietj 
be  ascribed  to  his  own  hand  than  to  the  deadlj  instrument  that 
maj  haye  been  osed  for  that  purpose,  and  was  no  more  his  act  in 
the  sense  of  the  law  than  if  he  had  been  impelled  bj  an  irresistible 
physical  forea. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franoisoo.  E.  P.  Mogan,  Judge. 
The  final  judgment  was  rendered  in  department  7,  of  which 
E.  P.  Mogan  is  the  Judge.  It  was  his  decision  on  demurrer 
to  the  petition  for  the  writ  which  is  involved  in  the  opinion 
on  appeal;  though  in  his  personal  absence,  the  final  peremp- 
tory writ  appealed  from  is  shown  by  the  record  to  have  been 
signed  by  W.  M.  Conley,  Judge,  while  presiding  in  that  de- 
partment. Further  facts  are  stated  in  the  opinion  of  the 
court 

Percy  Y.  Long,  City  Attorney,  and  J.  F.  English,  Assistant 
City  Attorney,  for  Appellants. 

John  T.  Williams,  for  Respondent. 

HALL,  J. — ^This  is  an  appeal  from  a  judgment  granting  to 
plaintiff  a  peremptory  writ  of  mandate  against  defendants, 
upon  their  refusal  to  answer  after  the  overruling  of  their  de- 
murrer to  plaintiff's  petition,  r'tqidring  defendants  to  grant, 
approve  and  allow  a  pension  to  plaintiff,  as  the  widow  of  one 
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Frederick  Joseph  Baker,  alleged  to  haye  been  killed  while  in 
the  discharge  of  his  duty  as  a  fireman  of  the  dty  and  county 
of  San  Francisco. 

Section  5  of  chapter  YII,  article  IZ  of  the  San  Francisco 
charter  makes  it  the  duty  of  the  Board  of  Fire  Pension  Fund 
Commissioners  to  provide  a  pension  in  a  designated  amount, 
out  of  the  Firemen's  Relief  Fund,  for  the  widow  of  any 
"member  or  employee  of  the  fire  department  who  may  be 
killed  while  in  the  performance  of  his  duty." 

The  real  question  to  be  determined  is,  Do  the  admitted  facts 
in  the  ease  show  that  Frederick  Joseph  Baker,  the  late  hus- 
band of  plaintiff,  was  killed  while  in  the  performance  of  his 
dutyt 

In  this  connection  it  may  be  noted  that  respondent  daims 
that  it  is  alleged  in  the  complaint,  and  so  admitted  by  de- 
murrer, as  an  ultimate  fact  that  said  Baker  was  killed  while 
in  the  performance  of  his  duty.  However,  we  think  that  from 
the  whole  record  and  the  connection  in  which  this  allegation 
occurs  it  should  properly  be  treated  as  a  conclusion  drawn  by 
the  pleader  from  the  pai*ticular  facts  which  are  pleaded  in 
detail.  For  the  purposes  of  this  discussion  we  shall  so  treat 
it,  and  the  question  then  arises,  Do  the  particular  facts 
pleaded  show  that  said  Baker  was  killed  in  the  performance 
of  his  duty  as  a  member  of  the  fire  department  f 

In  substance,  these  facts  are  that  on  the  fifteenth  day  of 
June,  1910,  said  Baker,  while  in  the  performance  of  his  duty 
in  driving  a  hose-wagon,  received  a  broken  back  and  other 
bodily  injuries,  by  the  overturning  of  said  hose-wagon ;  that 
as  a  result  of  such  injuries  he  suffered  great  pain  and  anguish 
which  caused  him  to  become  insane,  and  while  so  insane  and 
because  thereof  he  killed  himself  on  the  third  day  of  Septem- 
ber, 1910. 

Under  these  circumstances,  can  it  be  said  that  Baker,  within 
the  meaning  of  the  provisions  of  the  charter,  was  ''kiUed  while 
in  the  performance  of  his  duty"t 

The  trial  court  was  of  the  opinion  that  he  was,  and  accord- 
ingly directed  that  his  widow  be  allowed  the  pension  provided 
by  law. 

Neither  side  to  the  appeal  has  been  able  to  cite  to  us  any 
authority  which  may  be  said  to  be  squarely  in  point    While 


«» *• 
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the  ease  is  not  without  difficulty,  we  think  that  the  deoiiion 
of  the  trial  court  was  correct. 

The  injuries  which  Baker  received  may  justly  be  said  to 
have  been  the  proximate  cause  of  his  death.  They  set  in  mo- 
tion a  train  of  events,  operating  from  cause  to  effect,  that, 
without  the  intervention  of  any  outside  and  independent 
cause,  resulted  in  his  death. 

We  say  that  his  death  was  not  brought  about  by  the  inter- 
VKition  of  any  outside  and  independent  cause  advisedly,  for 
although  his  own  hand  inflicted  the  wound  of  which  he  died, 
this  was  not  an  act  for  which  he  was  either  legally  or  morally 
responsible.  Upon  this  phase  of  the  argument  the  cases  hold- 
ing that  suicide  or  self-destruction  while  insane  does  not 
exempt  an  insurer  from  liability  under  a  policy  excepting 
from  the  risk  a  death  by  suicide  or  the  insured's  own  hand, 
where  the  insured  commits  suicide  while  insane,  are  illumina- 
tive. (See  Muiudl  Life  Ins.  Co.  v.  Terry,  82  U.  S.  580,  [21 
L.  Ed.  236] ;  Breasted  v.  Farmers'  Loan  ds  Trust  Co.,  8  N.  T. 
299,  [59  Am.  Dec.  482] ;  Newton  v.  Mutual  Benefit  Life  Ins. 
Co.,  76  N.  T.  426,  [32  Am.  Bep.  835] ;  Accident  Ins.  Co.  v. 
Crandal,  120  U.  S.  627,  [30  L.  Ed.  740,  7  Sup.  Ct  Bep.  685].) 

It  has  been  said  that  '' self-destruction  by  a  fellow-being 
bereft  of  reason  can  with  no  more  propriety  be  ascribed  to 
the  act  of  his  own  hand  than  to  the  deadly  instrument  that 
may  have  been  used  by  him  for  the  purpose,'*  and  was  no 
more  his  act  in  the  sense  of  the  law  ^'than  if  he  had  been  im- 
pelled by  an  irresistible  physical  force."  {Accident  Ins.  Co. 
V.  Crandal,  120  U.  S.  627,  [80  L.  Ed  740,  7  Sup.  Ct  Bep. 
685].) 

So  in  the  case  at  bar.  Baker  cannot  be  said  to  have  been 
the  cause,  either  morally  or  legally,  of  his  own  death.  The 
primary  and  efficient  cause  of  his  death  was  the  dreadful  in- 
juries he  received.  These  injuries  set  in  motion  a  chain  of 
events  that,  operating  in  a  direct  line  from  cause  to  effect  and 
without  the  intervention  of  any  independent  force,  resulted 
in  his  death.  His  death  resulted  without  the  intervention  of 
any  independent  force,  for  the  self-inflicted  wound  was  the 
result  of  the  insanity,  which  was  in  turn  caused  by  the  in- 
juries. The  injuries  were  thus  the  efficient  and  proximate 
cause  of  his  death.  ^^An  efficient,  adequate  cause  being 
found,  most  be  deemed  the  true  cause,  unless  some  other  cause 
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not  incidental  to  it,  bnt  independent  of  it,  is  shown  to  hare 
intervened  between  it  and  the  result.''  {Travelers^  Ins.  Co.  ▼• 
Murray,  16  Colo.  296,  [25  Am.  St.  Bep.  267,  26  Pac.  774].) 

The  conclusion  reached  by  the  trial  court  certainly  accords 
with  the  general  purpose  and  spirit  of  the  provisions  of  the 
charter,  which  intends  a  provision  for  the  support  of  those 
dependent  upon  firemen  whose  death  results  from  a  faithful 
performance  of  a  very  hazardous  duty.  (Buckendorf  v. 
Minneapolii  Fir$  Department  Belief  Aeen.,  112  Minn.  298, 
[127  N.  W.  1053, 1133].) 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J^  and  Kerrigan,  J.,  concurred. 


[GIt.  No.  10S7.    Seeond  Appellate  Distriet— Mareh  t,  1»1S.] 

UNITED  STATES  FIDELITY  &  QUAEANTT  COMPANY, 
a  Corporation,  Appellant,  v.  FIRST  NATIONAL  BANK 
OF  MONROVIA,  a  Corporation,  Respondent 

OOUnjJKT  BT  SUBXTT  Of  GUABPIAN   AGAINST  BANK — MONKT  OV  WaSD 

Dkfositid  m  Own  Namx  and  Embxzzled— Causx  or  Action  not 
Stated. — A  complaint  bj  the  turetj  of  a  s^ardian  which  gtates 
that  the  suardian  receivad  a  check  upon  the  defendant  bank,  pay- 
able to  the  guardian  ae  such,  from  a  former  curator  of  the  ward, 
that  said  bank  took  a  receipt  from  the  guardian,  as  such,  and  sent 
it  to  the  curator,  that  the  guardian  indorsed  the  cheek,  as  such,  to 
defendant  bank,  with  instruction  to  enter  the  account  In  his  own 
name,  that  he  drew  out  and  embezzled  the  monej,  and  died  in- 
solvent, and  that  the  surety  was  compelled  to  pay  the  loss  to  the 
ward,  but  which  does  not  allege  that  the  bank  profited  in  any  man- 
ner especially  by  the  account,  states  no  cause  of  action  against 
the  bank,  and  a  general  demurrer  thereto  was  properly  sustained. 

In. — QxMB3tAL  BuLS — NoNUABiUTT  or  Banx  to  T&ustxb — Liiiitation. 
Where  no  part  of  a  trust  fund  is  reeeiTed  by  a  bank  otherwise  than 
as  a  temporary  deposit  to  be  paid  out  on  checks  by  the  depositor, 
the  general  rule  is  that,  in  the  absence  of  any  law  to  the  contrary, 
whatever  may  be  said  as  to  the  policy  of  so  doing,  there  is  no 
legal  reason  which  prevents  a  trustee  from  depositing  the  funds 
of  his  cestui  que  trust  to  his  individual  account,  and  that  the 
bank  may  receive  such  deposit  and  pay  it  out  in  the  discharge  of 
its    dtt^   to    the    depositor,    subject    to   the    limitation    that    the 
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bftBk,  baying  knowledge  of  tli«  fidneiaij  ehaiaeter  of  iho  fnnd, 
eannot  bonor  checks  in  its  own  favor  in  pajment  of  his  penonal 
indobtedness  to  tbo  bank. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    N.  P.  Conrey,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Flint,  Gray  ft  Barker,  for  Appellant. 

Shankland  ft  Chandler,  for  Bespondent 

SHAW,  J. — ^The  complaint,  in  so  far  as  essential  to  a  eon* 
sideration  of  the  question  involved,  shows  that  one  Henry  P. 
Eenyon  was  the  duly  appointed  and  qualified  guardian  of  the 
person  and  estate  of  Frank  C.  Eenyon,  alias  Frank  C.  Davis, 
a  minor;  that  for  the  purpose  of  enabling  Eenyon  to  qualify 
as  such  guardian,  pursuant  to  an  order  of  court,  plaintiff  duly 
executed  an  undertaking  in  favor  of  the  minor  conditioned 
for  the  faithful  performance  of  the  duties  imposed  upon 
Eenyon  as  such  guardian ;  that  on  February,  1908,  one  C.  T. 
Clifford,  of  Clarksville,  Missouri,  sent  to  defendant  bank  a 
check  reading  as  follows : 

"Clarksville,  Mo.,  Feb.  7, 1908. 
"CITIZENS' BANE. 

"Pay  to  Henry  Eenyon,  guardian  for  Frank  C.  Eenyon, 
a  minor,  alias  Frank  G.  Davis,  a  minor,  or  order,  $438.14, 
four  hundred  thirty-eight  and  14/100  dollars. 

"C.  T.  CLIFFORD, 
"Curator  for  Frank  C.  Davis,  a  Minor.** 
^with  instructions  to  deliver  the  same  to  Henry  F.  Eenyon 
as  guardian  of  Frank  C.  Eenyon,  alias  Frank  C.  Davis,  a 
minor,  upon  obtaining  his  receipt  therefor;  that  the  bank  de- 
livered the  check  as  instructed  and  took  Eenyon  *s  receipt 
therefor  as  such  guardian,  and  forwarded  the  same  to  Clif- 
ford ;  that  Eenyon  duly  indorsed  the  check  as  such  guardian, 
presented  it  to  the  bank,  and  requested  that  it  open  an  account 
with  him  in  his  individual  name  and  when  collected  place 
the  amount  of  the  check  to  such  account;  that  the  bank  col- 
lected the  amount  of  the  check  and,  as  requested  by  Eenyon, 
placed  the  proceeds  thereof  to  his  individual  credit,  having 
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knowledge  at  fhe  time  that  the  money  did  not  belong  to  him, 
and  that  he  individnally  had  no  right  thereto  or  interest 
therein,  and  that  his  sole  right  and  interest  to  and  in  the  same 
was  in  his  capacity  as  such  gnardian ;  that  thereafter  Eenyon 
drew  his  checks  npon  such  account,  which  checks  the  bank 
paid  to  him  personally,  or  as  thereby  ordered,  the  amount  so 
paid  out  of  said  fund  being  $437.50,  all  of  which  belonged  to 
said  minor,  and  for  all  of  which  the  guardian  failed  to  ac- 
count or  pay  over  to  his  ward;  that  said  Henry  Y.  Eenyon 
died  insolvent,  and  plaintiff  thereafter  paid  to  his  successor 
as  guardian  of  the  minor  the  sum  of  money  so  embezzled  from 
the  estate  of  his  ward,  and  which  sum,  after  demand  therefor 
made  by  plaintiff  upon  defendant,  it  refused  to  pay. 

Defendant  demurred  to  the  complaint,  alleging,  among 
other  grounds  therefor,  the  failure  to  state  facts  sufScient  to 
constitute  a  cause  of  action.  The  demurrer  was  sustained,  and 
plaintiff  standing  upon  its  complaint,  judgment  was  entered 
for  defendant,  from  which  plaintiff  appeals. 

In  our  opinion  there  was  no  error  committed  by  the  court 
in  sustaining  the  demurrer  upon  the  ground  stated.  For  our 
purposes,  it  may  be  conceded  that  plaintiff,  as  surety  for  the 
faithful  performance  of  the  duties  of  Henry  F.  Kenyon,  as 
guardian,  by  paying  to  the  estate  of  the  minor  the  amount 
due  from  the  estate  of  the  deceased  guardian,  acquired  by 
operation  of  law  the  right  of  the  minor  to  recover  against  the 
estate  of  the  deceased  guardian,  or,  if  such  right  existed  in 
favor  of  the  minor,  against  the  defendant  herein.  The  ques- 
tion, therefore,  presented  for  determination  is  whether  the  acts 
of  the  defendant  bank  in  connection  with  the  transaction  were 
of  a  character  which  rendered  it  liable  to  the  minor  for  the 
loss  sustained  by  the  admittedly  wrongful  acts  of  his  guard- 
ian. Appellant  has  cited  numerous  authorities  in  support  of 
its  contention  that  the  bank,  by  reason  of  accepting  the  check 
wherewith  it  opened  an  account  with  Eenyon  individually, 
and  when  collected  placed  the  amoimt  thereof  to  his  credit 
in  such  account,  became  a  party  to  the  fraud  and  participant 
in  the  wrongful  acts  of  the  guardian.  The  extent  to  which 
such  authorities  go  in  sustaining  the  contention  is  suflSciently 
illustrated  by  reference  to  Carroll  Co.  Bank  v.  Rhodes,  69 
Ark.  43,  [63  S.  W.  68] ;  Farmers'  etc.  Bank  v.  Fidelity  dt 
Dep.  Co,,  108  Ey.  384,  [56  S.  W.  671] ;  Skipwith  y.  Hurt, 
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94  Tex.  322,  [60  S.  W.  423] ;  Boom  Co.  Bank  r.  Byrum,  68 
Ark.  71,  [56  S.  W.  532] ;  U.  8.  F.  &  O.  Co.  ▼.  Adoue  (Tex.), 
[137  S.  W.  648].  These  eases  merely  sustain  the  general 
principle  announced  in  Daniel  on  Negotiable  Instruments, 
volume  2,  section  1612a,  that  ''if  a  deposit  be  made  in  bank 
to  the  credit  of  a  certain  person  as  agent  or  trustee,  the  use 
of  such  terms  would  charge  the  bank  with  notice  that  the 
funds  were  there  in  a  fiduciary  relation ;  it  would  have  no  lien 
upon  them  for  the  private  debts  of  the  depositor,  and  if  it 
permitted  them  to  be  used  for  his  private  purposes  in  trans- 
actions with  the  bank,  it  would  be  bound.''  The  principle  is 
by  no  means  new  or  novel,  having  been  promulgated  with  the 
ten  commandments  when  it  was  said,  ''Thou  shalt  not  steal." 
The  decisions  to  which  we  have  referred,  as  well  as  others 
cited  by  appellant,  wherein  it  was  held  the  bank  was  liable  to 
the  cestui  que  trust  or  sureties  of  his  trustee,  were  based  upon 
admitted  facts  showing  that  the  bank,  with  full  knowledge 
that  the  fund  was  held  in  a  fiduciary  relation,  permitted  it 
to  be  used  by  the  trustee  in  the  payment  of  a  personal  debt 
due  from  him  to  the  bank,  thereby  obtaining  profits  for  itself 
by  knowingly  participating  in  the  wrongdoing  of  the  trustee. 
The  case  at  bar  is  clearly  distinguished  from  the  facts  upon 
which  such  decisions  were  rendered.  Here  no  part  of  the 
fund  was  received  by  the  bank  other  than  as  a  temporary  de- 
posit thereof,  to  be  paid  out  on  checks  as  ordered  by  the  de- 
positor. In  the  absence  of  a  law  to  the  contrary,  and  our 
attention  is  called  to  none,  there  is  no  legal  reason,  whatever 
may  be  said  as  to  the  policy  of  so  doing,  which  prevents  a 
trustee  from  depositing  the  funds  of  a  cestui  que  trust  in  a 
bank  to  his  individual  account.  If  he  possesses  the  right  so 
to  do,  it  must  necessarily  follow  that  the  bank  has  the  right 
to  receive  the  deposit,  to  his  individual  account,  and,  in  the 
discharge  of  its  duty  to  the  depositor,  subject  to  the  limita- 
tion that  the  bank,  having  knowledge  of  the  fiduciary  character 
of  the  fund,  cannot  honor  checks  thereon  drawn  in  its  own 
favor  in  payment  of  personal  indebtedness  due  from  such  de- 
positor to  it,  pay  it  out  in  the  usual  course  upon  checks  drawn 
thereon. 

It  is  conceded  that  the  bank  upon  presentation  of  the  check 
duly  indorsed  might  properly,  and  without  cause  for  com- 
plaint, have  paid  the  full  amount  thereof  to  Eenyon  in  cash. 
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This  being  true,  we  conceiye  no  reason  preventing  it  with 
equal  propriety  from  holding  it  at  hia  request,  either  aa  a 
general  or  special  deposit,  subjeet  to  his  order.  The  case  of 
Duckett  ▼.  Bank,  86  Md.  400,  [63  Am.  St  Bep.  513,  39  L.  R. 
A.  84,  38  Atl.  983],  has  no  application  to  the  facts  here  in- 
▼olved.  In  that  case  the  bank,  in  effect,  was  instructed  to 
deposit  a  sum  of  money,  specified  in  a  check  payable  to  its 
cashier,  to  the  credit  of  Henry  W.  Clagett,  trustee.  Instead 
of  following  these  instructions,  it  made  the  deposit  to  the  in- 
dividual account  of  Clagett,  who  squandered  the  fund.  It 
was  held  the  bank  in  violating  the  express  instructions  partici- 
pated in  the  breach  of  trust  by  taking  the  first  wrongful  step 
in  the  spoliation  of  the  trust  fund,  the  result  of  which  was 
the  dissipation  thereof.  Appellant's  contention,  if  accepted 
as  applicable  to  the  facts  presented,  would  render  banks 
ex-offido  trustees  in  general  for  all  cestuis  que  trust.  In  our 
opinion,  the  law  does  not  impose  such  duties  upon  banks  or 
other  depositaries  of  trust  funds.  The  complaint  discloses 
no  wrongful  act  in  connection  with  the  transaction  on  the 
part  of  the  defendant,  and  there  is  no  pretense  that  it  was 
the  recipient  of  any  part  of  the  fund  embezzled  by  the  guard- 
ian. It  follows  from  what  has  been  said  that  the  court  did 
not  err  in  sustaining  the  demurrer  upon  the  ground  that  the 
complaint  failed  to  state  facts  essential  to  a  cause  of  action. 

We  deem  it  unnecessary  to  discuss  other  grounds  of  de- 
murrer interposed. 

Judgment  afSrmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  1, 1912. 
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[OlT.  No.  1065.    Seeond  Appellato  IXstriet.— Mareh  8,  IMS.) 

J.  A.  BEED,  Respondent,  ▼.  CHAUNCEY  R.  HAMMOND, 
as  Auditor  of  the  County  of  San  Diego,  ete.,  Appel- 
lant 

OOUNTT  0FFICBB8 — TlNXTBI  OF  OFnCI  AMD  QUALIFICATIONS— POWSI  OF 

Lboiblatubx. — ^Tlw  legislature,  aabjeet  to  the  proTisiona  of  the 
eonstitutioii,  maj  ereate  eonnty  offices,  prescribe  the  tenure  thereof, 
and  determine  the  qnaliftcations  leqoired  to  render  one  eligible  to 
election  or  appointment  to  such  offiee.  In  addition  to  the  nsnal 
eoun^  officers,  the  legislatore  has  provided  generallj  in  section 
65  of  the  County  Oovemment  Act,  as  eodified  in  section  4018  ol 
the  Political  Code,  that  thej  include  "such  other  officers  as  maj 
be  provided  bj  law.** 

lb. — Assistant  Probation  Offices  under  Jutxnilb  Court  Law  a 
CouNTT  Officer^ — The  office  of  an  asslBtant  probation  <^cer,  ap* 
pointed  bj  the  superior  court  of  the  county,  under  the  juvenile 
court  law,  is  a  countj  officer,  whose  tenure  and  salary  is  fixed  by 
the  law,  and  made  chargeable  upon  and  payable  out  of  the  county 
treasury,  and  whose  qualifications  and  eligibility  for  appointment 
are  determined  by  the  general  law  of  the  state  when  not  fixed  by 
the  constitution. 

Id. — NONEUOIBIUTT    OF    WOMEN    FOft   APPOINTMENT    PRIOS   fO   AlCEND- 

MENT  OF  Constitution. — Prior  to  the  amendment  of  the  constitu- 
tion bestowing  the  elective  franchise  upon  women,  a  woman  was 
not  eligible  to  appointment  as  an  assistant  probation  officer  under 
the  Juvenile  court  law,  since  it  has  been  the  uniform  policy  of  the 
general  law,  prior  to  that  amendment,  that  no  person  is  eligible 
to  office  who  is  not  an  elector,  "except  when  otherwise  specially 
provided,"  there  being  no  provision  in  the  juvenile  court  law  pro- 
viding for  the  appointment  of  a  woman  to  the  county  office  of 
assistant  probation  officer,  it  apparently  being  a  matter  of  over- 
sight, since  women  have,  by  special  laws,  been  made  eligible  to  cer- 
tain other  offices. 

lb. — Construction  of  Law  as  to  Eligibiutt  to  County  Office — 
''Time  of  Election" — ^Appointment  Included. — The  construction 
of  the  law  regulating  eligibility  to  a  county  office,  that  the  officer 
"must,  at  the  time  of  his  election,  be  an  elector  of  the  county 
wherein  the  duties  of  his  office  are  to  be  exercised,"^  is  to  be  con- 
strued as  relating  generally  to  the  time  of  his  legal  choice  to  fill 
the  county  office,  whether  the  statute  provides  for  an  election  hj 
the  people  or  for  a  legal  appointment  theretO|  and  the  same  rule 
of  eligibility  applies  in  either  casSb 
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Id.— iNSLioiBLB  Appointmxmt  or  Woman — Ebboa  nr  Wan  Of  Man- 
date TO  Axn>ITOft— BKVSBSAL— DSSIEABILITT  OV  WOMAN   ASSISTANT 

^-FuTUU  iNKUomuTT  Bbmovxd.— 8ine6  the  appointment  of  a 
woman  at  aeeistant  probation  officer,  in  this  ease,  was  unauthorized 
hj  law,  notwithstanding  the  admitted  desirability  of  the  services 
of  a  woman  as  assistant  probation  officer,  and  though  the  difficulty 
in  the  statate  is  now  removed  bj  the  constitutional  amendment  mak- 
ing women  eligible  as  electors,  yet,  as  the  superior  eourt  erred  in 
granting  a  peremptory  writ  of  mandate  to  the  auditor  to  pay  an 
unauthorised  salary,  its  Judgment  must  be  reversed. 

APPEAL  from  ft  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  W.  A. 
Sloane,  Judge, 

The  faets  are  stated  in  the  opinion  of  the  eourt 

H.  S.  TJtley,  District  Attorney,  for  Appellant 

Luce  &  Luce,  for  Respondent. 

SHAW,  J. — This  is  an  appeal  from  an  order  of  court  pur- 
suant to  which  a  peremptory  writ  of  mandate  was  issued  com- 
manding defendant,  who  was  auditor  of  San  Diego  county,  to 
issue  to  Lillie  A.  Beed,  the  wife  of  petitioner,  his  warrant 
upon  the  county  treasurer  in  the  sum  of  $120,  claimed  as 
salary  for  the  month  of  May,  1911,  as  assistant  probation 
officer  of  San  Diego  county,  to  which  office,  on  May  1,  1911, 
she  had  been  appointed  pursuant  to  the  provisions  of  the 
juvenile  court  act,  approved  April  5,  1911. 

The  sole  question  involved  is  whether,  prior  to  the  constitu- 
tional amendment  extending  the  elective  franchise,  women 
were  eligible  to  appointment  to  the  office  of  such  assistant  pro- 
bation officer. 

It  is  unnecessary  to  cite  authority  in  support  of  the  propo- 
sition that  the  legislature,  subject  to  the  provisions  of  the 
constitution,  may  create  county  offices,  prescribe  the  tenure 
thereof,  fix  the  salary  and  determine  the  qualifications  re- 
quired to  render  one  eligible  to  election  or  appointment  to 
such  office.  Section  55  of  the  County  Qovemment  Act  (Cal. 
Oen.  Laws  [1909],  p.  137),  as  codified  in  section  4013,  Political 
Code,  provides  that  the  officers  of  a  county  are  the  sheriff, 
auditor,  etc.,  ''and  such  other  officers  as  may  be  provided 
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by  law."  The  office  of  assistant  probation  officer  of  San 
Diego  county  was  one  created  by  the  legislature  in  and  for 
all  counties  of  the  seventh  class,  to  which  San  Diego  belongs. 
The  act  specified  the  tenure  of  office,  fixed  the  salary  of  the 
incumbent,  and  made  it  chargeable  upon  and  payable  out  of 
the  county  treasury.  Clearly,  it  was  a  county  office ;  indeed, 
respondent,  upon  the  authority  of  Nicholl  v.  Roster,  157  CaL 
416,  [108  Pac.  302],  concedes  it  so  to  be.  Section  58,  Political 
Code,  as  enacted  in  1872,  provided  that  ''every  elector  is 
eligible  to  the  office  for  which  he  is  an  elector,  except  where 
otherwise  specially  provided;  and  no  person  is  eligible  who 
is  not  such  an  elector."  In  1891  this  section  was  amended  by 
adding  thereto  the  words,  ''except  when  otherwise  specially 
provided."  It  is  apparent  that  this  amendment  was  by  the 
legislature  deemed  necessary  in  order  to  render  effective  an 
amendment,  adopted  at  the  same  time,  to  section  792  of  the 
Political  Code,  whereby  women  were  made  eligible  to  appoint- 
ment as  notaries  public  (Stats.  1891,  p.  29.)  Section  54  of 
the  County  Government  Act  (Cal.  Gkn.  Laws  [1909],  p.  137), 
as  codified  in  section  4023  of  the  Political  Code,  so  far  as  it 
concerns  the  question  here  involved,  was  enacted  on  the  same 
day  in  1872  as  said  section  58  of  the  Political  Code.  As  origi- 
nally enacted,  it  was  as  follows:  "No  person  is  eligible  to  a 
county  office  who,  at  the  time  of  his  election,  is  not  of  the  age 
of  twenty-one  years,  a  citizen  of  the  state,  and  an  elector  of 
the  county  in  which  the  duties  of  the  office  are  to  be  exer- 
cised." While  it  has  been  amended  from  time  to  time,  no 
change  has  been  made  in  the  requirement  that  in  order  to 
render  one  eligible  to  a  eounty  office,  other  than  superin- 
tendent of  schools,  school  trustee,  or  member  of  the  board  of 
education,  to  which  a  woman  may  be  elected  or  appointed,  he 
must,  at  the  time  of  his  election,  be  an  elector  of  the  county 
wherein  the  duties  of  the  office  are  to  be  exercised.  In  1907 
it  was  repealed  and  re-enacted  [Stats.  1907,  p.  354]  as  a  part 
of  the  County  Government  Act»  consisting  of  two  hundred 
and  thirty-four  sections. 

Respondent  contends  that  the  provisions  of  this  section  have 
reference  solely  and  alone  to  those  officers  selected  by  popular 
vote  at  an  election  in  which  the  electors  of  the  county  give 
expression  to  their  choice  in  filling  the  office,  and  not  to  the 
county  officers  selected  and  designated  by  appointment    The 
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caee  tnrm  on  the  meaning  to  be  given  tlie  words  ''at  the  time 
of  his  election/'  as  used  in  the  statute.  An  appointment  is 
generally  made  by  one  person,  or  by  a  limited  number  con- 
stituting a  board  or  tribunal  acting  under  delegated  power, 
while  an  election,  in  the  popular  sense,  is  a  proceeding  wherein 
all  the  electors  at  large  participate  in  the  designation  of  an 
official,  and  the  one  thus  chosen  to  fill  the  office  is  said  to  be 
elected.  In  this  sense,  no  incumbent  of  an  office  could  be 
said  to  be  elected  to  an  office,  hi  the  absence  of  an  election 
affording  an  opportunity  to  the  electors  to  give  such  expres- 
sion to  their  wishes  in  choosing  the  official.  Hence,  under 
this  narrow  construction,  the  fact  that  while  one  who  was  not 
an  elector  or  citizen,  or  of  the  age  of  twenty-one  years,  would 
be  ineligible  to  an  office,  if  elected  thereto,  nevertheless,  the 
want  of  any  of  such  qualifications,  since  there  was  no  ''time 
of  his  election"  to  which  the  possession  of  the  qualifications 
could  relate,  would  constitute  no  obstacle  to  his  appointment 
to  fill  a  vacancy  occurring  therein.  Clearly,  it  was  not  the 
intent  of  the  legislature  that  such  interpretation  should  be 
given  the  statute.  Considering  the  scope  of  the  entire  legis- 
lative scheme  embodied  in  the  County  Government  Act,  and 
the  fact  that  it  provides  for  the  selection  of  officers  both  by 
election  snd  appointment,  it  is  dear  to  our  mind  that  the  pur- 
pose of  the  section  before  us  was  to  prescribe  the  qualifications 
of  all  county  officers,  in  the  absence  of  the  possession  of  which 
they  are  ineligible,  and  this  whether  designated  at  an  election 
in  the  popular  sense  of  the  term,  or  designated  by  appoint- 
ment. "In  the  construction  of  a  statute,  the  intention  of 
the  legislature  is  to  be  ascertained,  not  so  much  from  the 
phraseology  in  which  the  intent  has  been  expressed,  as  the 
general  tenor  and  scope  of  legislation  on  the  subject." 
{People  V.  Eichelroth,  78  Cal.  141,  [2  L.  E.  A.  770,  20  Pac. 
364] ;  Palache  v.  Pacific  Ins.  Co.,  42  Cal.  419.)  In  our  judg- 
ment, the  words  ''at  the  time  of  his  election,"  as  used  in  the 
statute,  have  reference  to  the  time  of  the  selection  or  designa- 
tion to  the  office,  and  the  provision  as  to  eligibility  contained 
in  section  4023,  Political  Code,  applies  alike  to  all  county 
officers,  whether  designated  at  an  election,  commonly  so 
termed,  or  by  appointment. 

The  declared  purpose  of  the  juvenile  court  act  is  to  give 
to  dependent  and  delinquent  children  of  both  sexes  care  and 
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discipline  approximating  as  nearly  as  possible  that  which 
should  be  given  by  parents.  It  is  impossible  to  accomplish 
this  purpose  in  full  measure  without  the  aid  and  assistance 
of  women  ready  and  willing  to  sacrifice  their  personal  com- 
fort and  ease  for  the  good  and  welfare  not  only  of  such  de- 
pendent children,  but  for  the  good  of  society  in  general,  of 
which  they  form  an  important  part.  The  legislature  having 
this  in  mind,  it  is  undoubtedly  true  that  its  failure  to  remove 
the  disability  of  women  to  fill  this  important  office,  in  the 
performance  of  the  duties  of  which  she  is  peculiarly  fitted, 
was  due  solely  to  an  oversight.  Fortunately,  the  disability 
due  to  the  omission  on  the  part  of  the  legislature  has  been 
removed  by  the  constitutional  amendment  extending  the 
franchise,  since  the  adoption  of  which  the  ground  here  urged 
for  denying  petitioner  compensation  for  services  rendered  can 
no  longer  furnish  a  subject  for  the  zeal  of  those  whose  duty 
it  is  to  protect  the  county  treasury  from  the  payment  of 
moneys  to  persons  who  under  the  law  are  not  entitled  thereto, 
and  this  whether  they  be  alleged  officials  or  extra  deputies 
allowed  to  county  officers. 

With  great  reluctance  we  are  forced  to  the  conclusion  that 
the  judgment  and  order  from  which  this  appeal  is  prosecuted 
should  be  reversed,  and  it  is  so  ordered. 

Allen,  P.  J.f  and  James,  J.,  concurred. 


[Civ.  No.  1040.    Second  Appellate  District— Marcli  4,  1918.] 

H.  M.  PAYNE,  Appellant,  v.  P.  H.  MURPHY,  Respondent. 

POWEB  Of  LeOISLATUEB  TO  ClASSirY  CbUNTIES — ^LlMITSD  PUBPOSB. — The 

power  conferred  upon  the  legislature  by  section  5  of  article  XI  of 
the  state  constitution  to  elassifj  eounties  by  population  la  held 
to  be  a  power  to  be  exercised  for  the  limited  purpose  of  enabling 
the  compensation  of  the  yarions  officers  to  be  fixed  and  adjusted. 

or    SiMGUB    OOUNTT — ^AlCBNDMBNT    Or    OODB— CBBATION    OF 

County  Oiticb  ov  Stbnoobaphxb — ^Pboviso— Von)  Spbcial  and 
Local  Legislation. — The  amendment  of  1011  to  section  4256  of 
the  Political  Code,  relative  to  the  compensation  of  officers  in  coun- 
ties of  the  twentj-seventh  class,  which  comprises  the  count/   of 
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San  Luif  Obispo  alone,  adding  a  ipeeial  proviso  to  section  18  there- 
of, fixing  the  compensation  of  justices  of  the  peace,  that  in  coun- 
ties of  this  class  a  stenographer  shall  be  appointed  by  the  judge 
of  the  superior  court,  with  the  duties  to  report  the  proceedings  at 
preliminary  examinations  and  coroner's  inquests,  at  a  salary  of 
$100  per  month,  to  be  paid  out  of  the  county  treasury,  in  the 
same  manner  and  at  th0  same  time  as  other  salaries  are  paid, 
is  not  only  out  of  place,  as  such  proviso,  but  is  also  unconstitu- 
tional and  void,  as  creating  a  special  and  local  county  of&ce, 
and  prescribing  the  special  and  local  powers  and  duties  of  an 
officer,  in  violation  of  subdivision  28  of  article  IV  of  the  state  con- 
stitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sau 
Luis  Obispo  Coimtgr.    Robert  M.  Clarke,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  oour. 

C.  P.  Eaetzel,  for  AppeHant. 

Albert  Nelson,  S.  V.  Wright,  L.  A.  Enos,  Carpenter  &  Gib- 
bons, and  Lamy  &  Putnam,  for  Respondent. 

JAMES,  J. — In  the  year  1911  the  legislature  enacted  cer- 
tain amendments  to  section  4256  of  the  Political  Code  relating 
to  the  compensation  of  officers  in  counties  of  the  twenty- 
seyenth  class.  San  Luis  Obispo  was  the  only  county  in  the 
state  affected  by  that  legislation.  Subdivision  13  of  the  sec- 
tion mentioned  was  amended  to  read  as  follows: 

'^  Justices  of  the  peace,  such  fees  as  are  now  or  may  be 
hereafter  allowed  by  law ;  provided,  however,  that  in  counties 
of  this  class  a  stenographer  shall  be  appointed  by  the  judge 
of  the  superior  court  in  and  for  such  counties,  to  hold  office 
at  the  pleasure  of  said  judge,  whose  duty  it  shall  be  to  report 
and  transcribe  the  testimony  and  proceedings  in  all  prelimi- 
nary examinations  in  all  of  the  justices'  courts  in  and  for 
each  and  every  township  in  said  counties,  as  provided  by 
section  869  of  the  Penal  Code;  and  whose  further  duty  it 
shall  be  to  report  the  testimony  and  proceedings  in  all  in- 
quests held  by  the  coroner  and  transcribe  the  same  into  long- 
hand and  file  a  certified  copy  thereof  with  the  county  clerk. 
Such  stenographer  shall  receive  as  compensation  for  his  ser- 
vices the  sum  of  $100  per  month  to  be  paid  in  the  same  manner 
and  at  the  same  time  as  the  salaries  of  other  officers  are  paid ; 
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and  for  all  transcripts  made  as  required  herein  he  shall  receive 
the  same  fees  now  allowed  to  phonographic  reporters  by  sec- 
tion 274  of  ttie  Code  of  Civil  Procedure;  he  shall  also  be 
allowed  his  necessary  traveling  expenses  while  engaged  in  the 
performance  of  his  duties."     (Stats.  1911,  p.  1165.) 

The  provisions  of  this  subdivision,  wherein  it  was  provided 
that  a  stenographer  should  be  appointed  by  the  judge  of  the 
superior  court,  were  added  by  the  amendment.  Acting  under 
the  authority  assumed  to  be  given  by  the  amendment,  on  the 
13th  of  May,  1911,  the  superior  judge  of  the  county  of  San 
Loiis  Obispo  appointed  appellant  herein  as  stenographer  to 
fill  the  of3ce  so  created.  Under  this  appointment,  the  sten- 
ographer proceeded  to  perform  the  duties  of  his  office  until 
the  sixth  day  of  June,  1911,  when  he  demanded  that  the 
auditor  deliver  to  him  a  warrant  for  the  sum  of  $58  in  pay- 
ment of  his  salary  for  that  portion  of  the  preceding  month 
during  which  he  had  served.  The  auditor  refused  to  draw 
such  warrant,  and  this  proceeding  of  mandamus  was  brought 
to  compel  that  officer  to  comply  with  the  demand  of  petitioner. 
A  demurrer  to  the  petition  was  thereafter  sustained,  without 
leave  to  amend,  and  judgment  followed  in  favor  of  respond- 
ent, from  which  an  appeal  has  been  taken. 

The  contention  of  respondent  is  that  the  act  in  question  is 
special  in  its  nature  and  violative  of  the  prohibition  of  the 
constitution  in  that  regard.  It  seems  to  be  conceded  by  all 
parties  that  the  power  of  the  legislature  to  classify  counties 
by  population  is  a  power  to  be  exercised  for  the  limited  pur- 
pose of  enabling  the  compensation  of  the  various  officers  to  be 
fixed  and  adjusted.  The  constitution,  in  section  5  of  article 
XI,  seems  to  make  that  proposition  very  clear,  and  our  su- 
preme court  has  so  held  in  a  number  of  cases,  of  which  we 
cite:  Pratt  v.  Brawns,  135  Cal.  649,  [67  Pac.  1082] ;  Sanchez 
V.  Fordyce,  141  CaL  427,  [75  Pac.  56].  If  the  effect  of  the 
amendment  referred  to  was  to  create  an  office,  which  office  is 
made  one  special  to  counties  of  the  twenty-seventh  class  alone, 
then  the  objection  of  respondent  that  such  legislation  is  un- 
constitutional must  be  sustained.  We  think  that  no  other 
construction  can  be  giv^i  to  the  language  used  by  the  legis- 
lature. The  stenographer  was  one  to  be  appointed  by  the 
judge  of  the  superior  court,  and  he  was  to  ''hold  office  at  the 
pleasure  of  said  judge,"  and  ''receive  as  compensation  for 
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his  services  the  sum  of  $100  per  month,  to  be  paid  in  the  same 
manner  and  at  the  same  time  as  the  salaries  of  other  officers 
are  paid/'  It  cannot  be  said  that  the  intent  was  merely  to 
provide  assistants  to  the  justices  of  the  peace,  and  so  affect 
the  matter  of  their  compensation,  which  would  be  a  proper 
subject  for  special  act  applying  alike  to  all  counties  of  the 
same  class.  The  justices  of  the  peace  had  been  already  by 
general  law  given  authority  to  employ  a  reporter  to  report 
proceedings  had  at  preliminary  examinations  of  persons 
charged  with  crime  and  to  fix  his  compensation,  which  when 
so  fixed  became  a  county  diarge.  (Pen.  Code,  sec.  869.)  It 
is  true  that  one  of  the  duties  of  the  stenographer  was  to  report 
testimony  and  proceedings  at  coroner's  inquests,  and  that 
this  was  a  duty  which  had  theretofore  been  imposed  upon 
the  coroner  and  for  which  he  was  required  to  pay  out  of  the 
inquest  fee  allowed  him.  To  this  extent  it  may  be  said  that 
the  compensation  of  the  coroner  was  affected  by  the  amend- 
ment, but  the  subject  matter  of  the  amendment  taken  as  a 
whole  indicates  very  clearly  that  it  was  the  design  to  create 
an  ofTice.  The  superior  judge  of  the  county  is  called  upon 
to  make  the  appointment,  and  not  the  officer  under  whom  the 
stenographer  is  required  to  render  service,  and  the  term  of 
office  is  provided  to  be  during  the  pleasure  of  the  appointing 
power,  and  a  salary  is  affixed  which  is  to  be  paid  in  the  same 
manner  as  the  salaries  of  other  county  officers  are  paid.  The 
amendment  seems  to  have  had  no  proper  place  under  a  sub- 
division treating  alone  of  fees  to  be  paid  to  justices  of  the 
peace.  Subdivision  28  of  section  25  of  article  IV  of  the  con- 
stitution of  the  state  provides  that  the  legislature  shall  not 
pass  local  or  special  laws  creating  offices  or  prescribing  the 
powers  and  duties  of  officers  in  counties.  We  are  of  opinion 
that  the  amendment  under  consideration  is  properly  subject 
to  the  objection  made  by  respondent,  in  that  it  creates  an  office 
by  special  law  not  authorized  under  the  constitution. 
The  judgment  is  affirmed. 

AUen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  3,  1912. 
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[«▼.  No.  1088.    Second  AppeDato  Diftriet.— Mareh  4,  1»12.] 

WILLARD  A.  HELMER,  Appellant,  v.  HENRY  B.  PAR. 
SONS,  EMIL  FIRTH,  and  TITLE  INSURANCE  AND 
TRUST  COMPANY,  a  Corporation,  Respondents; 
THOMAS  G.  CHAPPLE  et  al.,  Defendants. 

MOETOAOB — PUBCHASX  OF  SXOUKXD  NOTB — NON-NEOOTIABIUTT—SUBJIO- 
nON    Of    PUBGHASSB   TO    DEFENSES — ^PAYMENT    OF    FACE    WITHOUT 

Enowlsdob  Immaterial. — A  note  which  showi  on  iU  face  that  it 
ie  secured  by  a  mortgage  is  non-negotiable,  and  notice  of  such  non- 
negotiability  is  thereby  imparted  to  a  purchaser  thereof,  and  he 
k  chargeable  with  notice  that  if  the  maker  has  any  defense  against 
the  original  payee,  he  takes  the  note  subject  to  such  defense,  and 
it  is  immaterial  that  he  has  paid  the  full  face  of  the  secured  note 
to  the  original  payee,  without  actual  notice  of  any  defense  thereto. 

Id. — Assignment  of  Mobtoaob — Duty  of  Proposed  Assignee  to  In- 
QUIRE  AS  to  Defenses — Effect  of  Neglect. — One  who  is  about 
to  take  an  assignment  of  a  mortgage  is  in  duty  bound,  in  protection 
of  his  own  interest,  to  make  inquiry  of  the  mortgagor  as  to  the 
Tslidity  of  the  instrument  and  of  the  transaction  on  which  it  is 
founded  and  as  to  the  amount  due,  and  whether  the  mortgagor 
has  any  defense  or  setoff  to  interpose  against  it.  But  if  he  neglects 
to  make  such  inquiry,  he  takes  the  mortgage  subject  to  all  de- 
fenses against  the  original  mortgagee,  and  is  charged  with  knowl- 
edge of  all  facts  which  such  an  inquiry  would  have  disclosed. 

Id. — Construction  of  Code  Provisions — Indorsement  of  Non-nigo- 
TL4BLE  Instrument— Assignment  of  Thing  in  Action. — Section 
1459  of  the  Civil  Code,  making  the  transfer  of  a  non-negotiable 
instrument  "subject  to  all  equities  and  defenses  existing  in  favor 
of  the  maker  at  the  time  of  the  indorsement,"  and  section  368  of 
the  Code  of  Civil  Procedure,  providing  that,  "in  the  case  of  an 
assignment  of  a  thing  in  action  [not  negotiable]  the  action  by  the 
assignee  is  without  prejudice  to  any  setoff  or  other  defense  existing 
at  the  time  of  or  before  notice  of  the  assignment,"  are  to  be  con- 
strued as  though  passed  at  the  same  moment  of  time  and  as  parts 
of  the  same  statute;  and  the  law  as  declared  by  the  two  sections  is 
that  a  defendant  may  avail  himself  of  any  setoff  or  defense  ccquired 
before  notice  of  assignment  of  any  non-negotiable  cause  of  action. 

Id. — ^Partial  Failure  of  Consideration  of  Note  and  Mortgage 
Existing  at  Time  of  Transfer — Notice  of  Assignment  Imma- 
terial.— ^Where  the  payee  of  a  note  and  mortgage  for  $3,500 
agreed  to  advance  that  full  sum  to  the  mortgagor  in  specified  in- 
stallments, but  only  advanced  the  total  sum  of  $1|250,  the  partial 
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failure  of  eonaidaratioii  ai  to  tlio  residno  of  the  note  and  mort- 
gage being  a  complete  defenie  as  to  the  residue  against  the  original 
fiajee,  which  existed  at  the  time  of  the  transfer  of  the  note  and 
mortgage  by  the  pajee  to  the  plaintiif,  it  would  be  a  like  defense 
as  against  the  plaintiff,  as  assignee,  which  cannot  be  affected  by 
any  notice  of  the  assignment  giren  by  the  assignee  to  the  defend- 
ant 
I]>« — ^Beoobdino  Of  Absionmimt  ov  Mobtgaqi  not  GoNsnucnvi  No- 
TiOK  TO  MoKTOAOoa. — The  mere  recording  by  the  assignee  of  the 
assignment  of  the  mortgage  only  operates,  nnder  section  2984  of 
the  Civil  Code,  as  notice  to  all  persons  subsequently  deriving  title 
to  the  mortgage  from  the  assignor,  and  constitutes  no  constructive 
notice  of  the  assignment  to  the  mortgagor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  C!ounty.    Chas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  Q.  Bryant,  for  Appellant 

Elmer  B.  McDowell,  E.  Earl  Crandall,  and  William  Hazlett, 
for  Henry  B.  Parsons,  Respondent 

Sheldon  Borden,  and  George  H.  Moore,  for  Emil  Firth  and 
Title  Insurance  and  Trust  Company,  Respondents. 

SHAW,  J. — Action  to  foreclose  a  mortgage  given  to  secure 
the  payment  of  a  promissory  note  in  the  sum  of  $3,500. 

It  appears  from  the  findings  that  on  December  4,  1908,  de- 
fendant Parsons  executed  and  delivered  to  one  L.  E.  Jones  a 
note  and  mortgage  which  was  made  the  subject  of  the  action ; 
that  upon  delivery  thereof  Jones  paid  to  Parsons  the  sum  of 
$1,000,  agreeing  orally  to  pay  him  $1,000  in  ten  days,  and 
the  balance  in  thirty-five  days;  that  on  February  11,  1909, 
Jones  paid  to  Parsons  an  additional  $250,  making  in  all 
$1,250,  and  no  more,  received  by  Parsons  in  consideration  of 
the  note  and  mortgage;  that  prior  to  the  making  of  this  last 
payment,  to  wit,  on  December  29,  1908,  Jones  sold  and,  by 
an  instrument  executed  in  writing  and  duly  recorded,  trans- 
ferred the  note  and  mortgage  to  plaintiff,  who  paid  Jones  the 
full  face  value  thereof;  that  plaintiff  acquired  the  note  and 
mortgage  without  notice  of  any  existing  equities  or  defenses 
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thereto.  Upon  these  findings  the  court  gaye  plaintiff  jndg- 
ment  for  $1,250  and  interest,  from  which  he  prosecutes  this 
appeal,  claiming  that  judgment  should  have  been  entered 
thereon  for  the  full  face  value  of  the  note. 

As  the  note  was  secured  by  a  mortgage,  it  was  non-nego- 
tiable (Meyer  v.  Weber,  133  Cal.  681,  [65  Pac.  1110] ;  THnity 
County  Bank  t.  Haas,  151  Cal.  553,  [91  Pac  385] ) ;  and  as 
this  fact  appears  upon  its  face,  notice  of  such  non-negotiability 
was  thereby  imparted  to  plaintiff,  who,  as  a  matter  of  law, 
was  chargeable  with  notice  that  if  the  maker  thereof  had  any 
defense  thereto  as  against  Jones,  he  (plaintiff)  took  it  sub- 
ject to  such  defense.  {Mohr  t.  Byrne,  135  Cal.  87,  [67  Pac. 
11] ;  Bouche  T.  LautHt,  104  Cal.  230,  [37  Pac.  902].)  In  pro- 
tection  of  his  interest,  the  duty  devolyed  upon  plaintiff  to 
make  inquiry  of  the  mortgagor  as  to  the  validity  of  the  in- 
strument and  existing  equities  which  might  be  pleaded  in 
defense  of  a  recovery.  Had  he  done  so,  and  defendant  had 
stated,  as  Jones  is  found  to  have  done,  that  the  note  was  valid 
and  he  (defendant)  had  no  defense  thereto,  then  the  maxim 
here  invoked  by  appellant,  that  "where  one  of  two  innocent 
persons  must  suffer  by  the  act  of  a  third,  he,  by  whose  negli- 
gence it  happened,  must  be  the  sufferer"  (Civ.  Code,  sec 
3543),  would  apply.  (Briggs  v.  Crawford,  162  CaL  124,  [121 
Pac.  381].)  "One  about  to  take  an  assignment  of  a  mortgage 
is  bound  in  his  own  interest  to  inquire  of  the  mortgagor  as  to 
the  validity  of  the  instrument  and  of  the  transaction  on  which 
it  was  founded  and  as  to  the  amount  due,  and  whether  the 
mortgagor  has  any  defenses  or  setoffs  to  interpose  against  it. 
If  he  neglects  to  do  this,  he  takes  the  mortgage  subject  to  all 
infirmities  or  objections  which  could  have  been  set  up  against 
it  in  the  hands  of  the  original  mortgagee,  being  charged  with 
knowledge  of  all  facts  which  such  an  inquiry  would  have  dis- 
closed." (27  Cyc,  p.  1324.)  Appellant  invokes  section  1459 
of  the  Civil  Code,  as  follows:  "A  non-negotiable  written  con- 
tract for  the  payment  of  money  or  personal  property  may  be 
transferred  by  indorsement,  in  like  manner  with  negotiable 
instruments.  Such  indorsement  shall  transfer  all  the  rights 
of  the  assignor  under  the  instrument  to  the  assignee,  subject 
to  all  equities  and  defenses  existing  in  favor  of  the  maker 
at  the  time  of  the  indorsement."  He  insists  that,  inasmuch 
as  there  was  no  breach  on  the  part  of  Jones  in  the  payment  of 
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the  $1,000  which  was  not  to  be  paid  until  thirty-five  days  from 
the  date  of  the  making  and  delivery  of  the  note,  there  was  no 
defense  existing  as  to  such  sum  in  favor  of  the  maker  at  the 
time  when  plaintiff  acquired  the  note  on  December  29th.  Sec- 
tion 368  of  the  Code  of  Civil  Procedure  provides:  "In  the 
case  of  an  assignment  of  a  thing  in  action,  the  action  by  the 
assignee  is  without  prejudice  to  any  setoff,  or  other  defense 
existing  at  the  time  of,  or  before,  notice  of  the  assignment; 
but  this  section  does  not  apply  to  a  negotiable  promissory 
note  or  bill  of  exchange,  transferred  in  good  faith,  and  upon 
good  consideration,  before  maturity/'  In  the  case  of  8i. 
Louii  Nat  Bank  v.  Gay,  101  Cal.  286,  [35  Pac.  876] ,  the  court 
said:  '* These  two  sections  must  be  construed  as  though  they 
had  been  passed  at  the  same  moment  of  time,  and  were  parts 
of  the  same  statute  .  .  .  and  the  law  as  declared  by  the  two 
sections  is  that  a  defendant  may  avail  himself  of  setoff  ao- 
quired  before  notice  of  assignment,  provided  the  setoff  be  in 
other  respects  good/'  The  partial  failure  of  consideration 
for  the  note  would  have  been  a  complete  defense  to  the  extent 
of  such  failure  in  an  action  instituted  by  Jones  to  foreclose 
the  mortgage.  It  was  a  defense  existing  at  the  time  of  the 
transfer,  and  since,  under  the  statute,  ^e  action  by  the  as- 
signee is  declared  to  be  without  prejudice  to  defenses  existing 
at  the  time  of  the  assignment,  it  follows  that  the  right  to  inter- 
pose such  defense  could  not  be  affected  by  notice  of  the  as- 
signment given  defendant.  Moreover,  even  conceding,  as 
claimed  by  appellant,  that  the  defense  based  upon  the  failure 
of  consideration  due  to  default  in  payment  of  the  promised 
$1,000  could  be  affected  by  notice  of  the  transfer,  nevertheless, 
no  notice  of  the  transfer,  other  than  the  recording  of  the  in- 
strument, was  given.  The  mere  recording  of  the  assignment 
constituted  no  notice  to  defendant  of  the  assignment  to  plain- 
tiff. Section  2934  of  the  Civil  Code  provides  that,  '*an  assign- 
ment of  a  mortgage  may  be  recorded  in  like  manner  as  a 
mortgage,  and  such  record  operates  as  notice  to  all  persons 
subsequently  deriving  title  to  the  mortgage  from  the  as- 
signor. ' '  Defendant,  however,  was  not  a  person  deriving  title 
to  the  mortgage  from  any  assignor  thereof,  and  hence  was 
not  one  ehargeable  with  constructive  notice  of  its  transfer 
by  the  recording  of  the  assignment.  "The  provision  about 
the  recordation  of  an  assignment  of  a  mortgage  is  in  section 
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2934.  and  the  provision  is  that  such  record  operates  as  notice 
to  all  persons  subsequently  deriving  title  to  the  mortgage 
from  the  assignor.''  (Adler  v.  Sargent,  109  Cal.  42,  [41  Pac. 
799].)  And  in  Murphy  v.  Barnard,  162  Mass.  72,  [44  Am. 
St.  Rep.  340,  38  N.  E.  29],  it  is  said:  ''A  mortgagor  is  not 
chargeable  with  constructive  notice  by  the  record  of  an  as- 
signment of  the  mortgage."  (See,  also,  McCabe  v.  Orey,  20 
Cal.  509.)  While  we  deem  the  question  of  notice  in  the  case 
at  bar  as  unimportant,  for  the  reason  given,  nevertheless,  we 
are  of  opinion  that  the  mere  recording  of  the  assignment  was 
insufBcient  to  constitute  notice  of  such  fact 
The  judgment  is  affirmed. 

Allen,  ?•  J.,  and  JameSi  J.,  eoncorred. 


[GIt.  No.  lOeS.    Second  Appellato  Diatriet.— Mareh  4,  lOlt.) 

C.  P.  SCHERMERHORN,  Administrator  With  Will  Annexed 
of  Estate  of  E.  B.  OSBORNE,  Deceased,  Substituted  for 
E.  B.  OSBORNE,  Respondent,  v.  LOS  ANGELES  PA- 
CIPIC  RAILROAD  COMPANY  OP  CALIPORNIA,  a 
Corporation,  Appellant 

NSOLIOENGB— <}0LLI8I0N    OF    AUTOlfOBIU    WITH    CAB — AOHOM    WOtL   PB- 
SONAL  INJXTKIKS — PBIOB  BeCOVIBT  POB  INJURT  TO   AUTOlfOBILX  NOT 

▲  Bab. — ^An  action  to  recover  damages  for  personal  injuries  resnlt- 
ing  from  the  negligent  collision  of  defendant's  railroad  ear  with 
plaintifiTs  automobile,  in  which  he  was  riding  at  the  time  of  the 
eoUision,  is  not  barred  or  affected  hj  the  recovery  in  a  prior  action 
for  damages  to  plaintiff's  automobile,  resulting  from  the  same  colli- 
sion. Where  damage  has  been  caused  to  the  person  and  property 
of  the  plaintiff  by  the  same  tortious  act  of  the  defendant,  sep- 
arate actions  may  be  brought  for  the  injury  so  resulting. 

Id. — Plbadinq — Joindeb  of  Causes  of  Action — Injubus  to  Pkbson 
AND  Pbopebtt — Constbuotion  of  Godb  Pbovision. — A  plaintiff, 
under  section  427  of  the  Oode  of  Civil  Procedure,  may  unite  sev- 
eral causes  of  action,  where  they  all  arise  out  of  injuries  to  the 
person,  or  where  they  all  arise  out  of  injuries  to  property,  and  it 
is  expressly  provided  in  sueh  section  that  the  "causes  of  action 
■o  united  must  all  belong  to  one  only  of  these  classes."  It  has 
been   held,   in   eonstruing   such   oode   provisioa,   that    causes   of 
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action  for  damages  to  person  and  property,  based  upon  a  forcible 
trespass   as  the  wrongful  cause,  could  not  be  united  in  one  action. 

Id. — ^PaioB  AojciDiCAiioN — Failubs  to  Plead  Dkfense^-Waiveb  of  Ob- 
JXOTION. — ^It  is  another  sufficient  answer  to  the  objection  that  the 
cause  of  action  for  personal  injuries  is  barred  hj  the  prior  recoverj 
of  damages  resulting  to  the  plaintiff's  automobile  from  the  same 
negligence  herein  alleged,  that  no  plea  of  any  prior  adjudication 
is  raised  in  the  answer  of  the  defendant.  It  was  incumbent  upon 
the  defendant,  if  intending  to  relj  upon  such  prior  adjudication 
as  a  bar  to  any  recoyery  in  this  action,  to  plead  that  defense  in 
}dB  answer,  and  the  objection  is  waived  by  his  failure  so  to  do. 

APPEAL  from  a  jadgraent  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Frederick  W.  Houser,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McKinley,  and  W.  B.  Millar,  for  Appellant 

John  M.  York,  for  Respondent. 

JAMES,  J. — ^Plaintiff  in  this  action  suffered  personal  in- 
juries through  the  occurrence  of  a  collision  between  an  auto- 
mobile in  which  he  was  riding  and  a  car  of  defendant 
company.  He  brought  a  separate  action  to  recover  damages 
sustained  by  reason  of  the  injury  to  his  automobile,  in  which 
judgment  was  rendered  in  the  sum  of  $700.  This  action, 
being  one  to  recover  for  the  personal  injuries  suffered,  came 
to  trial  after  judgment  had  been  rendered  and  satisfied  in 
the  first-mentioned  cause.  In  the  course  of  the  trial  of  this 
action  the  plaintiff  offered  in  evidence  the  judgment-roll  in 
the  other  action  referred  to  for  the  purpose  of  showing  an 
adjudication  of  some  of  the  facts  involved  in  the  cause  then 
on  trial,  which  evidence  was  admitted  by  the  court.  The  jury 
found  that  plaintiff  had  been  damaged  in  his  person  in  the 
sum  of  $6,000,  and  judgment  was  entered  accordingly.  On 
this  appeal  but  one  point  is  made  in  support  of  the  conten- 
tion of  appellant  that  a  reversal  should  be  ordered:  It  is  in- 
sisted that  where  damage  has  been  caused  to  the  person  and 
property  of  an  individual  by  the  same  tortious  act  committed 
by  anotlier,  separate  actions  cannot  be  brought  to  recover  the 
different  damages  so  resulting,  and  that  as  it  appeared  in 
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action  that  plaintiff  had  reoovered  jndgment,  which  had  been 
satisfied,  as  to  the  injury  suffered  by  damage  to  his  automo- 
bile, he  was  barred  from  any  further  recovery  on  account  of 
damages  of  any  kind  which  may  have  been  caused  him  by  the 
same  negligent  act  of  defendant.  There  are  two  very  con- 
clusive answers  to  be  made  to  this  contention :  First,  it  is  ex- 
pressly provided  by  section  427  of  the  Code  of  Civil  Procedure 
that  the  plaintiff  may  unite  several  causes  of  action,  where 
they  arise  out  of  ^'6th,  injuries  to  person,  7th,  injuries  to 
property'' ;  and  '*the  causes  of  action  so  united  must  all  belong 
to  one  only  of  these  classes."  In  construing  this  provision 
of  the  code,  it  has  been  held  that  causes  of  action  for  damages 
to  person  and  property,  based  upon  a  forcible  trespass  as  the 
wrongful  cause,  could  not  be  united  in  one  action.  (Lamb  v. 
Harbaugh,  105  Cal.  680,  [39  Pac.  56].)  The  case  of  Thelin 
V.  Stewart,  100  Cal.  372,  [34  Pac.  861],  is  also  in  point  The 
second  answer  that  may  be  made  to  the  contention  of  appel- 
lant is  that  nowhere  in  the  course  of  the  proceeding  had  in  the 
trial  court  was  the  objection  which  is  here  made  raised.  It 
was  incumbent  upon  the  defendant,  if  it  intended  to  rely  upon 
the  adjudication  of  the  daim  for  damages  caused  to  the  auto- 
mobile of  plaintiff  as  a  bar  to  a  recovery  here,  to  have  pleaded 
that  defense  in  its  answer.  This  it  did  not  do. 
The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  April  3,  1912,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal^  was  denied  by  the  supreme 
court  on  May  8,  1912. 
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[CSt.  No.  1009.    Second  Appellate  Dietriet.— Mareli  6,  IMS.] 

JOHN  R.  POOLE,  Respondent,  t.  GRAND  CIRCLE 
WOMEN  OP  WOODCRAFT,  a  Corporation,  Appel- 
lant 

Ian  iKsuiAMGB— Aonow  OM  Pouor  ST  BENsnciABT— Statucbitb  m 
Appucation — ^Absknoi  of  "Illnkss"  Sinox  ChQiDHood— Phtsi- 
OIAN  NOT  "CoNSUi/rzD.'* — ^Au  ftction  upon  a  poliey  by  a  huaband 
aa  the  beneficiary  of  hia  wife,  whose  etatementa  made  in  her  ap- 
plication  for  the  policy  were  that  she  had  "not  been  confined  to 
the  house  by  Ulnesa  since  chUdhood,"  or  "consulted  a  physician  since 
that  time/'  ia  not  defeated  by  mere  evidence  of  a  physician  that 
two  yeara  before  the  application  he  had  treated  her,  when  con- 
fined temporarily  "from  a  cold,  with  a  temporary  difilculty  during 
menatruation,"  that  he  gave  her  a  little  medicine,  and  that  ahe  got 
better  "right  away,"  and  that  afterward  "he  gare  her  a  general 
tonic  to  build  her  up  and  give  her  an  appetite." 

Lk— DoxNiTiOK  OF  "iLLNiss"  A8  UsED  TK  PoucT. — The  Word  "illneaa,'* 
aa  used  in  the  policy,  must  be  construed  to  mean  something  more 
than  a  mere  indisposition  doe  to  a  temporary  eold,  accompanied 
by  a  paiafol  menstrual  period.  That  word,  aa  used,  meana  a 
^eaae  or  ailment  of  such  a  character  aa  to  affect  the  general 
aoundnesa  and  healthfulneas  of  the  system.  "Illneas''  relatea  to 
matters  which  have  a  sensible,  appreciable  form,  and  appUea  ordi- 
narily to  matters  of  a  substantial  character,  and  not  to  a  slight 
and  temporary  indisposition,  speedily  forgotten. 

JD, — ^"OONFINIlfXNT  TO  HOUSI  BT   IlLNBBS"— DlSUQABD   OF  "TBIFLBS."* 

Bemaining  in  the  house  for  a  few  hours  aa  the  result  of  a  cold,  or 
other  temporary  indisposition,  cannot  be  eonstrued  as  "confinement 
to  the  house  by  illness."  Applying  the  maxim  embodied  in  section 
MSS  of  the  Civil  Code,  that  "The  Uw  disregarda  trifles,"  the  evi- 
dence wholly  fails  to  show  that  the  statement  made  by  the  applicant 
to  the  effect  that  ahe  had  not  been  confined  to  the  house  by  illness 
was  untrue. 
In. — Question  ab  to  "GoNsui;rATioN  of  Pht8I0ian" — Oonstbuotion. — 
A  reasonable  construction  of  the  question  as  to  whether  the  in- 
sored  had  "consulted  a  phydeian"  implies  that  it  should  be  inter- 
preted aa  relating  to  a  consultation  as  to  some  disease  or  illness 
with  whieh  the  applicant  was  or  had  been  afflicted,  and  not  to 
some  feeling  of  trivial  discomfort  or  temporary  indisposition  not 
affecting  the  general  health. 

iBd — Buffobt  of  Findino  Agauibt  Bbxaoh  of  Wabbantbb. — ^Even  if 
the  statements  made  in  the  application  for  the  policy  be  consid- 
iiod  as  warranties^  II  is  sui&cient  te  say  that  the  finding  of  the 
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court  tiiat  there  wm  ■•  bmek  9t  aid  wmiimatiai  li  Mlj 
bj  tk«  ffTideiiMu 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    F.  B.  Densmore,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  courts 

John  H.  Foley,  for  Appellant. 

Charles  S.  Bumell,  for  Respondent. 

SHAW,  J. — Plaintiff,  as  the  surviving  husband  of  Gertie  S. 
Poole,  deceased,  sues  to  recover  upon  a  life  insurance  policy 
which  had  been  issued  to  his  wife  by  defendant,  and  wherein 
he  was  made  the  beneficiary.  Judgment  went  for  plaintiff, 
from  which  defendant  appeals. 

The  policy  was  issued  on  October  26,  1908,  upon  an  appli- 
eation  therefor  signed  by  the  applicant  on  September  19, 1908. 
Defendant  resists  payment  upon  the  ground  of  an  alleged 
breach  of  warranty,  in  that  certain  statements  made  in  the 
application,  and  which  are  claimed  to  constitute  strict  war- 
ranties, were  untrue.  Counsel  for  the  respective  parties  de- 
vote a  large  part  of  their  brie&  to  a  discussion  of  the  question 
as  to  whether  statements  made  by  the  applicant  should  be 
construed  as  strict  warranties.  A  determination  of  such  ques- 
tion, however,  is  not  essential  to  a  decision  of  the  appeaL 
Appellant's  contention  in  this  regard  may  be  conceded.  The 
question  then  arises.  Were  the  statements  untmet  The  trial 
court  found  they  were  true ;  hence,  if  this  finding  is  sustained 
by  the  evidence,  the  judgment  must  be  affirmed  upon  the 
ground  that  there  was  no  breach  of  the  alleged  warranties. 

The  questions  and  answers  thereto  alleged  to  be  false  are 
as  follows:  ''Q.  When  were  you  last  confined  to  the  house 
by  illness  1  A.  Not  since  childhood,  three  and  one-half 
years  old.  Q.  When  did  you  last  consult  a  physician! 
A.  Not  since  childhood.  Q.  Have  you  now,  or  have  you 
had,  any  illness,  disease,  or  injury  not  mentioned  in  the  fore- 
going questions  and  answers  T  A.  No.  Q.  Is  the  menstrua- 
tion regular  and  normal?  A.  Yes.  Q.  Have  you  ever  had 
any  inflammation  or  other  disease  of  the  ovaries  or  tubes  t 
A.    No/'    Gertie  S.  Poole  died  on  February  21,  1909.    At 
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the  trial,  Dr.  Bacon,  the  physician  who  attended  deceased  in 
her  last  illness,  was  called  as  a  witness  and  testified  that,  some 
two  years  prior  to  the  making  of  the  application  for  insurance 
by  deceased,  he  made  one  visit  to  her,  at  which  time  she  was 
confined  to  her  bed,  suffering  from  an  acute  cold,  and  as  a 
result  of  which  there  was  temporary  difficulty  during  the 
menstrual  period ;  that  he  gave  her  a  little  medicine  and  she 
got  better  right  away ;  that  on  October  1st  following  she  called 
at  his  office,  when  he  made  an  examination  and  found  every- 
thing normal,  except  that  the  womb  was  a  trifle  small  and  a 
little  bit  sore,  due  to  the  congestion  resulting  from  the  cold ; 
that  early  in  1907  he  gave  her  a  general  tonic  to  build  her  up 
and  give  her  an  appetite.  There  is  no  evidence,  other  than 
the  fact  that  when  the  physician  called  at  her  house  he  found 
her  in  bed,  that  the  insured  was  ever  confined  to  her  house 
by  illness.  Whether  her  being  in  bed  at  the  hour  of  his  call 
was  due  to  the  cold  with  which  she  was  afflicted  is  not  made  to 
appear.  Indeed,  for  aught  that  is  shown  by  the  evidence, 
she  may  have  been  in  bed  only  during  the  time  of  his  single 
visit,  and  at  what  time  in  the  day  this  occurred  is  not  shown. 
He  says  he  could  not  say  how  loug  she  was  confined  to  the 
house.  Moreover,  "illness,"  as  here  used,  must  be  construed 
as  something  more  than  a  mere  indisposition  due  to  a  tem- 
porary cold,  accompanied  by  a  painful  menstrual  period. 
"  'Illness,'  as  used,  means  a  disease  or  ailment  of  such  a  char- 
acter as  to  affect  the  general  soundness  and  healthfulness  of 
the  system,  .  .  .  and  not  a  mere  temporary  indisposition, 
which  does  not  tend  to  undermine  and  weaken  the  constitu- 
tion of  the  insured."  (Billings  v.  Metropolitan  Life  Ins.  Co., 
70  Vt.  477,  [41  Atl.  518].)  A  cold  is  ''not  to  be  construed 
as  importing  an  absolute  freedom  from  any  bodily  ailment, 
but  rather  as  freedom  from  such  ailments  as  would  ordinarily 
be  called  disease  or  sickness."  (Metropolitan  Life  Ins.  Co.  v. 
McTague,  49  N.  J.  L.  587,  [60  Am.  Rep.  661,  9  Atl.  766].) 
Illness  ''relates  to  matters  which  have  a  sensible,  appreciable 
form,  .  .  .  and  applies  ordinarily  to  matters  of  a  substantial 
character,"  and  not  to  a  slight  and  temporary  indisposition, 
speedily  forgotten.  (Hubbard  v.  Mutual  Reserve  Fund  Life 
Assn.,  100  Fed.  723,  [40  C.  C.  A.  665].)  Remaining  in  the 
house  for  a  few  hours,  or  abstaining  from  the  labors  of  one's 
usual  calling,  owing  to  a  temporary  cold  or  headache,  cannot 
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be  construed  as  ''confinement  to  the  house  by  illness.*'  Ap- 
plying the  maxim,  ''The  law  disregards  trifles''  (Ciy.  Code, 
sec.  3533),  the  evidence  wholly  fails  to  show  the  statement 
made  by  the  applicant,  to  the  effect  that  she  had  not  been 
confined  to  the  house  by  illness,  to  be  untrue. 

What  we  have  said  is  equally  applicable  to  the  alleged 
untrue  statement  that  she  had  not  consulted  a  physician.  A 
reasonable  construction  of  the  question  implies  that  it  should 
be  interpreted  as  relating  to  a  consultation  as  to  some  disease 
or  illness  with  which  the  applicant  was  or  had  been  afflicted, 
not  to  some  feeling  of  trivisJ  discomfort  or  temporary  indis- 
position not  affecting  the  general  health. 

The  right  of  a  beneficiary  to  recover  upon  an  insurance 
policy,  the  application  for  which  contains  a  statement  that  the 
applicant  has  not  consulted  a  physician  since  ehildhood, 
should  not  be  defeated  by  evidence  that  years  before  the  date 
of  his  application  he  consulted  a  physician  as  to  a  headache 
due  to  an  over-libation  at  a  banquet  and  was  advised  to  visit 
a  soda-fountain  and  drink  a  bromo-seltzer.  We  concur  with 
the  learned  trial  judge  that,  if  the  facts  presented  constitute 
a  defense  to  the  plaintiff's  right  to  recover,  very  few  life 
insurance  policies  justify  the  faith  therein  of  their  holders. 

Upon  the  theory  contended  for  by  appellant,  that  the  state* 
ments  made  constitute  strict  warranties,  the  finding  of  the 
court  that  there  was  no  breach  of  said  warranties  is  folly 
sustained  by  the  evidence. 

The  judgment  is  affirmed. 

Allen,  P.  J.y  and  James,  J.,  concurred. 


[Ct.  No.  1056.    Second  Appellate  Disbriet— March  6,  1011] 

COUNTY  OF  SAN  DIEQO,  Appdlant,  v.  SOLON  BRYAN, 

Respondent 

JUSTIOB    OF    THE    PXAOS—SaLABT    IN    TULL    COICPXNSATION — ^FSIS    VOS 

Solemnization  of  MABSuaxs — ^Dutt  of  Patmxmt  into  Countt 
Tbkasubt. — ^A  justice  of  the  peace  af  a  township  In  a  oountj  of 
the  ninth  cIbmb,  which  has  a  population  of  sixteen  thousand  or  moie, 
and  who,  under  subdivision  15  of  section  4239  of  the  Obiuity  Got- 
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emment  Act,  fs  eDtitled  to  a  salary  of  $150  per  month  is  full  of 
all  oompenBation  in  both  elTil  and  eriminal  cases,  and  which,  under 
•ectioni  4290  and  4292  of  that  aet,  la  in  full  compensation  for  ser- 
vices of  every  kind  and  description,  ia  not  entitled  to  retain  fees 
paid  to  him  for  the  solemnisation  of  marriagse  not  expressly  anthor- 
iied  to  be  retained  by  law,  b«t  Is  la  duty  bound  to  pay  the  same 
into  the  county  treasury. 

I»« — ^EXPBXSS  AUTBOBITT  OF  LAW  10  BSTAIII  FB8  EsSXNTUL— BTTXiI  OV 

Stbiot  Ck)N8TBuonoN. — In  order  that  any  feee  allowed  by  law  may 
be  retained,  and  not  paid  over  into  the  county  treasury,  such  reten- 
tion must  be  expressly  authorised  by  law;  and  where  the  enactment 
in  regard  thereto  admits  of  two  constructions,  the  rule  of  strict  con- 
•truction  against  the  claimant  and  ia  favor  of  the  county  govern- 
ment is  applicable. 

Id. — Ebbob  in  DENTIN0  Wbit  or  Mandatk. — It  is  held  that  the  superior 
eourt  erred  in  denying  a  peremptory  writ  of  mandate  to  compel  the 
justice  of  the  peace  to  perform  his  duty  to  pay  such  feee  into  the 
eoonty  treasury,  and  that  the  judgment  must  be  reversed,  with  diree- 
tions  to  issue  such  peremptory  writ. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  faeti  are  stated  in  the  opinion  of  the  eourt 

H.  S.  ntley,  District  Attorney,  for  Appellant 

Adam  Thompson,  J.  0*  Hixar,  and  Hunsaker  ft  Britt,  for  Be- 
spondent 

ALLEN,  P.  J. — ^This  is  an  appeal  from  the  judgment  of  the 
superior  court  of  San  Diego  county  denying  a  peremptory 
writ  of  mandamus  directing  the  defendant  to  pay  into  the 
county  treasury  of  said  county  money  received  by  him  as  a 
justice  of  the  peace  for  solemnizing  marriages. 

The  only  question  presented  upon  the  appeal  iuTolyes  the 
right  of  the  defendant  as  such  justice  to  retain  as  his  own  such 
fees,  it  not  being  disputed  that  if  such  fees  belong  to  the 
county  the  proceeding  sought  is  an  appropriate  one.  The  de- 
fendant, a  justice  of  the  peace,  was  elected  and  inducted  into 
o£Sce  since  the  adoption  of  the  County  Government  Act,  as 
amen<ied  in  1909.  San  Diego  by  said  act  is  made  a  county  of 
the  ninth  class.  Section  4238  of  such  County  Government  Act 
[PoL  Code]    provides;  ''Li  countiea  of  the  ninth  class  the 
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county  officers  diall  receive  as  eompensation  for  the  sendees 
required  of  them  by  law,  the  following  salaries,  to  wit:  .  .  . 
15.  Justices  of  the  peace,  in  all  townships  having  a  population 
of  sixteen  thousand  or  more,  one  hundred  and  fifty  dollars 
per  month,  in  full  of  all  compensation  in  both  civil  and  crim- 
inal cases/*  The  answer  admits  that  the  population  of  San 
Diego  township  is  such  as  to  bring  respondent  within  this 
limitation  as  to  salary;  his  contention,  however,  being  that  the 
solemnizing  of  a  marriage  is  neither  a  civil  nor  a  criminal 
case,  and  therefore  the  fees  received  by  him  are  his  personal 
property.  The  authority  of  a  justice  of  the  peace  to  sol- 
emnize marriages  is  conferred  by  section  70  of  the  Civil  Code. 
Section  4290  of  the  County  (Government  Act  provides:  ''The 
salaries  and  fees  provided  in  this  title  shall  be  in  fuU  eom- 
pensation for  all  services  of  every  kind  and  description  ren« 
dered  by  the  officers  named  in  this  title,  either  as  officers, 
eX'Officio  officers,  their  deputies  and  assistants,  unless  in  this 
title  otherwise  provided,"  with  certain  exceptions  not  here 
applicable.  This  section  seems  to  us  to  comprehend  all  of  the 
fees  received  for  services  rendered  in  an  official  capacity, 
whether  performed  in  a  strictly  civil  or  criminal  case,  or  other- 
wise. We  are  not  of  opinion  that  a  proper  construction  of  the 
County  Qovemment  Act  confers  upon  a  justice  of  the  peace 
of  the  township  named  the  right  to  retain  as  his  own  any  fees 
received  by  him  in  his  official  capacity.  In  County  of  Hum- 
holdt  V.  Stern,  136  Cal.  63,  [68  Pac.  324],  in  construing  the 
County  Government  Act  of  1897,  and  that  portion  thereof 
identical  with  section  4290,  the  supreme  court  says:  ''This 
provision  is  a  legislative  declaration  that  the  officers  shall 
not  receive  any  compensation  from  the  county  other  than  the 
salaries  therein  named  for  any  services  they  may  render  it, 
either  in  the  line  of  their  official  duty  or  otherwise.  ...  If 
he  is  of  the  opinion  that  the  services  asked  of  him  are  not 
within  the  line  of  his  official  duty,  he  can  decline  to  perform 
them,  but  if  he  performs  such  services,  he  cannot  afterward 
iTiRist  that  it  was  not  a  part  of  his  official  duty  and  claim 
a  compensation  therefor."  By  analogy,  when  an  officer  per- 
forms an  act  the  sole  authority  for  which  performance  rests 
upon  his  official  position,  he  may  not  insist  that  the  same  when 
performed  is  not  an  official  act.  The  County  Qovemment  Act 
provides — sectiou  4292 — that  all  salaried  officers  of  the  several 
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counties  and  townships  of  this  state  shall  charge  and  collect 
for  the  use  of  their  respective  counties,  and  pay  into  the 
county  treasury,  on  the  first  Monday  in  each  month,  the 
fees  now  or  hereafter  allowed  by  law  in  all  cases,  except  where 
such  fees,  or  a  percentage  thereof,  is  allowed  such  officers, 
and  excepting  also  such  fees  as  are  a  charge  against  the 
county.  The  allowance  of  such  fees,  in  order  that  they  may 
be  retained  by  the  officers,  must  be  specially  provided  by  law. 
The  rule  of  strict  construction  in  favor  of  the  government  as 
against  a  claimant  for  extra  compensation,  where  the  enact- 
ment in  reference  thereto  admits  of  two  constructions,  is  ap- 
plicable here.  {Invin  v.  County  of  Yuba,  119  Cal.  686,  [52 
Pac.  35],  and  cases  cited.)  We  do  not  regard  the  case  of 
City  of  8i.  Louis  v.  Sommers,  148  Mo.  398,  [50  S.  W.  102], 
as  an  authority  in  point.  In  that  case  the  statute  only  pro- 
vided that  the  salary  should  be  received  in  full  of  services 
performed  in  court;  in  other  words,  for  strictly  judicial 
duties.  The  code  provisions  of  this  state  under  consideration 
are  to  the  effect  that  such  salary  shall  be  in  full  of  all  ser- 
vices of  any  and  every  kind  rendered. 

We  are  of  opinion  that  the  court  erred  in  its  judgment 
denying  the  writ,  and  the  same  is  reversed,  with  instructions 
to  issue  a  peremptory  writ  of  mandate  commanding  and  di- 
recting the  respondent  forthwith  to  pay  into  the  county 
treasury  the  fees  collected  for  solemnizing  marriages  during 
his  present  term  of  office. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court 
after  judgment  in  the  district  court  of  appeal^  was  denied  by 
the  supreme  court  on  May  3»  1912. 
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latw.  No.  lltB.    Seeoad  AppelUto  Dfatriet.— Ifmidi  6, 1011.] 

CHARLES  E.  BEHYMEE,  Petitioner,  t.  SUPERIOR 
COURT  OP  THE  STATE  OP  CALIPORNIA,  IN  AND 
FOR  THE  COUNTY  OP  LOS  ANGELES,  HONOR- 
ABLE  GEORGE  H.  HUTTON,  Judge  Thereof,  Re- 
spondent. 

AppbaIi  fbom  Justtcb's  Oottbt — Ruu  or  Supmoft  Couvi  BsQunoiie 

1>KP08IT  OF  CLBBX'8  C08T8 — ^PBOPKE  OBOUMD  FOB  DISMISSAL — ^ThO 

•nperior  court  maj  bj  role  reasonablj  require  an  appellaiit  from  the 
Justice's  eourt  within  thirty  daji  after  the  flHng  af  the  tranaeript 
upon  appeal  to  deposit  with  the  clerk  the  sum  of  six  doUais  for  hie 
eosts  upon  the  appeal,  under  penalty  for  failure  to  do  so  of  a  di^ 
missal  of  the  appeal,  upon  motion  after  notiee  to  the  appeOant. 
In. — Deposit  of  Cobtb  Apteb  Noticb  of  Motion  to  Disiase — ^Exousi 
FOB  Delat-^Gountxb-affidatit— DiecBXTiON  NOT  Abusxd. — ^Where 
after  default  of  the  appellant,  and  notice  of  motion  to  dismiss,  the 
appellant  deposited  the  eosts  and  urged  as  an  excuse  for  the  delaj 
the  purpose  of  appellant's  counsel  to  comply  with  the  rule,  and  for* 
getfulness,  owing  to  his  weakened  physical  eonditioB  after  an  opera- 
tion by  a  physician,  rendering  him  for  a  time  nnUt  to  transact  busi- 
ness, but  it  was  shown  by  a  counter-affidavit  that  appellant's  counsel 
stated  as  a  reason  for  not  complying  with  the  rule  that  appellant 
had  not  paid  him  the  costs,  and  that  he  had  refused  to  adyance  the 
same  for  his  client,  it  cannot  be  said  that  the  eourt  abused  its  dia- 
eretion  in  dismissing  the  appeaL 

Id. — Ground  fob  Belibf  Undxb  Bioiion  478  not  Shown — ^Wbit  of 
Mandate  Disallowed. — ^Where  it  appeazs  from  the  affidavit  of  ap- 
pellant's counsel  that  he  was  familiar  with  the  rale  requiring  the 
deposit  of  costs  within  thirty  days,  and  that  he  intended  to  pay  the 
same,  and  there  was  a  conflict  in  the  evidence  as  to  his  excuse  for 
not  paying  the  same,  the  showing  is  not  such  as  would  entitle  the 
plaintiff  to  relief  under  section  473  of  the  Code  of  Civil  Procedure; 
nor  is  he  entitled  to  a  writ  af  mandate  to  compel  the  superior  eourt 
to  set  aside  the  order  dismissing  the  appeal  and  to  entertain  the 
same. 

APPLICATION  for  a  peremptory  writ  of  mandate  to  the 
Superior  Court  of  Los  Angeles  County.  Geo.  H,  Hutton^ 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

0.  Beeson  Sweet,  for  Petitioner. 
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Bichard  A.  Dunnigan,  for  Respondent, 

SHAW,  J. — ^Application  for  a  peremptory  writ  of  mandate 
commanding  the  superior  court  and  the  Honorable  George  H. 
Hutton,  judge  thereuf,  to  vacate  and  set  aside  an  order  dia- 
missing  an  appeal  from  a  judgment  rendered  in  the  justice's 
court  in  an  action  wherein  one  0.  W.  Hobbs  was  plaintiff 
and  petitioner  was  defendant. 

The  judgment  from  which  the  appeal  was  taken  was  ren- 
dered on  September  26,  1911,  on  which  date  defendant  served 
his  notice  of  appeal  and  filed  the  required  undertaking,  which 
action  was  followed,  on  October  3,  1911,  by  depositing  with 
the  clerk  of  the  superior  court  a  transcript  of  the  justice's 
docket  and  the  files  and  papers  required  upon  hearing  the 
case  on  appeal.  The  order  of  dismissal  was  made  upon  a  mo- 
tion based  upon  the  ground  that  appellant  had  failed  and 
neglected  to  pay  to  the  clerk  of  the  court  the  sum  of  six 
dollars  as  a  deposit  for  costs,  as  required  by  rule  27  of  the 
superior  court,  which  is  as  follows:  **In  any  civil  action  ap- 
pealed from  an  inferior  court,  if  the  transcript  and  papers 
are  not  filed  in  the  clerk's  office  and  six  dollars  paid  to  the 
derk  as  a  deposit  for  costs,  within  thirty  days  after  the  notice 
of  appeal  and  undertaking  on  appeal  are  filed  in  such  in- 
ferior court,  such  appeal  will  be  dismissed  on  motion  made 
upon  notice  to  the  appellant."  That  such  requirement  is 
a  reasonable  one  and  the  court  authorized  to  adopt  the  rule, 
is  unquestioned.  (Code  Civ.  Proc.,  sec.  129.)  The  notice  of 
the  motion  was  given  on  November  3,  1911,  and  on  the  day 
following,  some  thirty-nine  days  after  taking  the  appeal, 
appellant  paid  the  fee  of  six  dollars  as  a  deposit  for  costs, 
thus  for  the  first  time  perfecting  his  appeal.  Clearly,  he  was 
in  default,  and  unless  entitled  upon  the  showing  made  to 
relief  under  section  473,  Code  of  Civil  Procedure,  the  writ 
should  not  issue.  An  examination  of  the  affidavits  presented 
at  the  hearing  of  the  motion  fails  to  disclose  any  abuse  of  dis- 
cretion on  the  part  of  the  court  in  denying  the  appellant 
relief  upon  the  ground  of  mistake,  inadvertence,  surprise,  or 
excusable  neglect.  Indeed,  it  appears  from  the  affidavit  of 
petitioner's  attorney  that  he  was  familiar  with  rule  27  and 
the  requirement  that  the  costs  should  be  paid  within  thirty 
days,  and  while  conversing  with  respondent's  attorney  as  to 
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Ikying  the  ooBfs  of  the  appeal,  he  expressed  himself  as  being 
opposed  to  paying  the  same,  he,  nevertheless,  on  September 
26,  1911,  the  day  on  which  the  appeal  was  taken,  at  peti- 
tioner's request,  promised  to  pay  the  costs  upon  his  client's 
promise  to  come  to  his  oflSce  and  pay  them  later;  that  peti- 
tioner's attorney,  according  to  his  affidavit,  ''fally  intended 
to  pay  said  costs  and  neglected  to  do  so  solely  because  of  f  or- 
getfulness  brought  about  by  his  physical  condition/'  due  to 
the  fact  that  on  September  28,  1911,  he  submitted  to  a  minor 
surgical  operation,  and  during  all  of  the  time  from  September 
26th  to  November  4th  worked  under  physical  difficulties  due 
to  nervousness  resulting  from  said  operation,  by  reason 
whereof,  according  to  the  affidavit  of  the  phjrsician,  ''he  suf- 
fered discomfort  and  distress  which  rendered  him  unable 
to  properly  attend  to  his  business  affairs."  It  further  ap- 
pears from  a  counter-affidavit  filed,  that  on  November  4th 
petitioner's  attorney,  in  conversation  with  the  attorney  for 
respondent,  assigned  as  a  reason  for  noncompliance  with  said 
rule  the  fact  that  appellant  had  not  paid  to  him  the  said 
costs,  and  that  he  personally  refused  to  advance  the  same 
for  his  said  client.  Not  only  does  it  appear  there  was  a  con- 
flict in  the  evidence  as  to  the  reason  for  appellant's  neglect 
and  failure  to  pay  the  costs  necessary  to  perfect  his  appeal, 
but,  even  if  uncontradicted,  the  showing  made  by  appellant 
fails  to  exhibit  facts  upon  which  this  court  would  be  justified 
in  holding  the  trial  court  abused  its  discretion  in  making  the 
order  complained  of.  The  case  of  Krdker  v.  Superior  C(mri, 
15  Cal.  App.  651,  [115  Pac.  663],  upon  which  petitioner  relies, 
has  no  reference  to  the  facts  under  review.  It  differs  from 
this  in  the  fact  that  the  appeal  there  had  been  perfected  in 
all  respects  as  required  by  law  within  the  time  allowed  there- 
for, whereas,  in  the  case  at  bar,  the  appeal  was  not  perfected 
by  paying  the  fees  required  as  a  condition  of  filing  the  papers 
until  after  the  expiration  of  the  time  prescribed  therefor. 
The  writ  is  denied* 

Allen,  P.  J.,  and  James,  J.,  ooneurrad. 
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[CiT.  No.  949.    Fint  Appelkto  Diitriet.— Mareh  7,  1912.] 

CREDIT  CLEARANCE  BUREAU,  a  Corporation,  Appel- 
lant,  ▼.  WEABT  ft  ALFOBD  COMPANY,  a  Corpora- 
tion,  Respondent. 

Appeal-— OBDE&  Vaoatino  D/mLVVt  Jttdomsnv— Hearing  upon  Affi* 

DAVITS — iNSUinCISNT  AUTHZNTIOATION  BT  CUEBX — AFPiaMANCB  Of 

Ordbb. — ^An  order  Taeating  a  default  judgment,  which  was  heard 
and  determined  upon  affidavits,  must  be  affirmed  where  the  onlj 
record  prepared  for  use  npon  the  appeal  is  a  purported  tranteript 
of  the  jndgment-roll,  the  notice  of  motion  to  set  aside  the  judgment, 
and  affidavits  used  upon  the  hearing  certified  alona  bj  the  clerk  of 
the  trial  court,  which  cannot  be  considered. 

Id. — Ai;tsbnativi  Modi  or  Pertectino  Appeal — Certificate  of  Judge 
Essential. — To  perfect  such  an  appeal,  the  appellant  must  adopt 
either  the  method  prescribed  by  sections  953a,  953b  and  953c  of  the 
Gode  of  Civil  Procedure,  or  that  prescribed  bj  rule  XXTX  of  the 
supreme  court.  In  either  of  such  methods,  the  record  must  be  ex- 
amined and  authenticated  by  the  trial  judge,  who  knows  what  papers 
were  used  at  the  hearing.  It  is  not  for  the  clerk  to  determine  what 
papers  the  court  acted  upon  in  setting  aside  the  default  judgment 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  vacating  and  setting  aside  a 
judgment  by  default    Thomas  F.  Graham,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  H.  Melsted,  and  Edwin  H.  WiUiama,  for  Appellant 

Stratton  &  Kaufman,  for  Respondent 

KERRIQAN,  J. — This  is  an  appeal  from  an  order  vacating 
and  setting  aside  a  default  judgment. 

The  defendant  objects  to  the  hearing  of  the  appeal  on  the 
ground  that  no  properly  authenticated  record  has  been  filed 
in  this  court. 

The  clerk  of  the  trial  court  prepared  what  purports  to  be  a 
transcript  for  the  use  of  this  court  upon  the  appeal,  certifying 
that  it  contained  a  full,  true  and  correct  copy  of  the  judg- 
ment-roll, notice  of  motion  to  set  aside  the  default,  and  afB- 
davita  used  on  the  hearing.    It  has  been  held,  howeveri  in 
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severa]  cases  that  this  authentication  is  insiiffieient  Here  tha 
app<?al  is  from  an  order  heard  and  determined  upon  afSdavita. 
To  perfect  such  an  appeal  it  was  necessary  for  the  appeUant 
to  adopt  either  the  method  prescribed  by  sections  953a,  953b 
and  953c  of  the  Coda  of  Ciyil  Procedure  or  that  prescribed 
by  role  XXIX  of  the  supreme  court  (144  CaL  lii,  [78  Pac 
xii].)  If  either  of  such  methods  had  been  pursued,  the  rec- 
ord would  have  been  examined  and  authenticated  by  the  trial 
judge — the  person  who  knew  what  papers  were  used  upon  the 
hearing  of  the  motion.  As  was  said  in  Walsh  ▼.  Hutchings, 
60  CaL  228,  "It  is  not  for  the  derk  to  determine  what  papers 
or  evidence  the  court  acted  upon.*' 

The  plaintiff  having  availed  itself  of  neither  method  to  per- 
fect its  appeal^  it  results  that  the  appeal  cannot  be  considered 
and  that  we  must  affirm  the  order.  {Knox  v.  Schrag,  ante, 
p.  220,  [122  Pac.  969] ;  Harrison  v.  Cousins,  16  Cal.  App.  515, 
[117  Pac.  564] ;  Hibemia  Sav.  dk  Loan  Society  v.  Doran,  161 
Cal.  118,  [118  Pac  526] ;  Hershey  v.  BristU,  162  CaL  110,  [121 
Pac.  371].) 

The  order  is  affirmed. 

Hall,  J^  and  Lennon,  P.  J.,  eoncurred. 


[CiT.  No.  027.    First  Appellats  District— ICarek  8,  1918.] 

T.  C.  TOONAZZINI,  Appellant,  v.  ISAAC  FREEMAN  and 

ROSE  FREEMAN,  Respondents. 

AonoN  ros  Damaoxs — Colusion  of  Autdmobilis— ^Tompulint  loa  Iiv* 

TINTIONAL  AND  WlLLTUL  ACF— PEBJUDIOAL   iNSTBUCnON — ^BXHIDIN 

or  Pbovino  Neougkmox. — In  an  setioa  for  damages  for  a  eoUiflioa 
between  plaintiff' ■  and  defendants'  automobiles,  where  the  complaint 
of  the  plaintiff  alleged  onlj  that  tho  defendants  intentionallj  and 
willfully  ran  their  automobile  upon  and  against  the  automobile  of 
the  plaintiff,  to  his  alleged  damage,  and  eontained  no  averment 
ae  to  any  act  of  negligence  of  the  defendants,  it  was  prejudieial  error 
to  instruct  the  jury  that  the  plaintiff's  cause  of  action  is  based  upon 
the  carelessness  and  negligence  of  the  defendants  and  that  the  bur* 
den  is  upon  the  plaintiff  to  prove  that  the  alleged  damages  to  his 
automobile  were  solely  caused  by  tho  carelessaess  aad  negligence  of 
the  dafondantSk 
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Id. — Pboof  of  Kbquoimgb  vot  Authobi2in«  Bioovibt— Fatal  Vabi* 
AMOK. — Vuder  ih»  ftteto  itated  in  ib%  wmphAai,  a»  ntowry  eould 
be  had  for  mare  negligenee;  and  If  tlia  erideneo  offered  npon  the 
trial  in  enpport  of  the  plaintiff's  eaae  ihonld  ihow  negligenee  onlj, 
there  would  be  a  fatal  ntrianee  between  the  material  allegationa  of 
the  eomplaint  and  the  proof. 

Id. — Eight  of  Plaintiff  to  Insteuctiom  upov  Tbsokt  of  Oomflaimt. 

The  eomplaint  in  every  action  should  be  founded  npon  a  theorj,  and 
the  plaintiff  is  entitled  to  have  the  jnrj  instructed  by  the  trial  court 
upon  the  law  applicable  te  the  theory  npon  which  the  cause  of  action 
is  founded. 

Id. — ^Ebbonious  iNsmaonoir  wot  Cubkd  bt  Oobbbot  Instbuotion^ 
IkBBOOMOiLiBLB  OoNFUOT. — ^The  erroneovs  iBstmction  is  not  cored 
by  a  correct  instmction  that  a  person  eonmitting  a  willful,  wrongs 
ful  act  must  respond  in  damages,  and  that  If  the  jury  found  from 
the  evidence  that  the  defendants  willfully  and  deliberately  caused 
the  collision  in  question,  their  verdict  must  be  for  plaintiff.  There 
is  such  an  irreconcilable  conflict  between  this  instructinn  and  the  ono 
limiting  the  cause  of  action  to  negligence^  that  it  is  impossible  te 
determine  which  of  the  two  conflicting  theories  was  foUowed  by  the 
jury;  and  the  erroneous  instruction  must  be  deemed  prejudicial,  no^ 
withstanding  the  correct  conflicting  instmction. 

Id.— Distinction  Bbtwbbn  "Nbouobnob^  and  '^illfulnbbb.'' — Ordi- 
narily, and  likewise  in  the  law,  as  sustained  by  the  great  weight  of 
authority,  there  is  a  decided  and  well-deflned  distinction  between 
mere  'Negligence"  and  ''willfulness.'*  Negligence  is  opposed  to  dill* 
gence  and  signifies  the  absence  of  care.  It  is  negative  in  its  natursi 
Implying  a  failure  of  duty.  The  moment  a  person  wills  to  do  an  in- 
jury, he  ceases  to  be  negligent. 

Id.— C!0NTENTI0N    THAT    CaBB   WAB    TBIBD    ON    THBOBT   OF   NBQUOENOB 

Alonb  NOT  SusTAiNBD  BT  Bboobo. — It  Is  held  that  the  contention 
that  both  parties  tried  the  case  on  the  theory  of  negligenee  alone 
is  not  sustained  by  the  record,  but  that,  on  the  contrary,  the  record 
shows  that  the  instructions  requested  by  the  plaintiff  were  expressly 
framed  on  the  theory  that  the  negligenee  of  the  defendants  in  per- 
mitting their  automobile  to  run  away  was  not  of  itself  sufficient 
to  warrant  a  verdict  for  plaintiff,  and  that  it  could  not  be  rightfully 
rendered  unless  it  was  first  found  from  the  evidence  that  defendants 
willfully  and  deliberately  caused  the  collision. 

Id. — Bill  of  Excbptionb  not  Sustainino  Inxvitablb  Aooidxnt — Show- 
ing A8  TO  Pboof. — It  is  held  that  the  bill  of  exceptions  does  not  sus- 
tain the  contention  that  the  verdict  was  based  en  the  theory  of 
Inevitable  accident  because  of  an  instruction  on  that  theory.  Where 
the  verdict  was  general  both  against  the  plaintiffs  on  their  cause  of 
action  and  against  the  defendants  on  their  cross-complaint,  on  each 
of  which  the  evidence  was  conflicting,  and  the  bill  of  exceptions 
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evidence  that  the  aUeged  injuries  to  plaintiff's  automobile 
were  solely  caused  by  the  carelessness  and  negligence  of  the 
defendants  the  plaintiff  cannot  recover,  and  it  is  your  duty  to 
find  a  verdict  in  favor  of  the  defendants." 

The  vice  of  this  instruction  is  that  it  assumes  that  plain- 
tiff's pleaded  cause  of  action  was  for  damages  caused  solely  by 
the  carelessness  and  negligence  of  the  defendants ;  whereas  it 
is  readily  apparent  from  the  first  reading  of  the  plaintiff's 
complaint  that  the  defendants'  alleged  negligence  in  the  first 
instance,  although  it  resulted  in  their  losing  control  of  the 
speed  of  their  automobile,  was  not  claimed  by  the  plaintiff  to 
be  the  cause,  proximate  or  otherwise,  of  the  collision.  Plainly 
the  plaintiff's  cause  of  action  was  stated  and  founded  solely 
upon  a  willful  and  deliberate  wrongful  act  of  the  defendants. 
By  no  process  of  reasoning  is  the  complaint  susceptible  of  the 
construction  that  the  plaintiff  was  seeking  to  recover  upon 
the  theory  that  the  damage  alleged  resulted  either  immedi- 
ately or  at  all  from  the  negligence  of  the  defendants  in  losing 
control  of  the  speed  of  their  automobile.  It  is  equally  dear 
from  a  reading  of  the  complaint  that  under  the  circumstances 
therein  narrated  this  negligence  in  and  of  itself  would  not 
have  resulted  in  any  damage  to  the  plaintiff;  and  it  follows 
that  if  the  plaintiff  was  entitled  to  recover  at  all,  it  must  have 
been  upon  the  theory,  supported  by  proof,  that  tho  damage 
complained  of  was  the  proximate  result  of  the  willful  and 
deliberate  act  of  the  defendants,  which,  although  exerted  in 
an  effort  to  save  themselves  from  disaster,  was  nevertheless 
wrongful  and  actionable. 

In  brief,  under  the  facts  stated  in  the  plaintiff's  complaint, 
no  recovery  could  have  been  had  for  mere  negligence ;  and  if 
the  evidence  offered  upon  the  trial  in  support  of  plaintiff's 
case  showed  negligence  only,  there  would  have  been  a  fatal 
variance  between  the  material  allegations  of  plaintiff's  com- 
plaint and  the  proof.  (LouisviUe  &  Nashville  R.  B.  Co.  v. 
Johnston,  79  Ala.  436;  Birmingham  etc.  B.  R.  Co.  v.  Jacobs, 
92  Ala.  187,  [12  L.  R.  A.  830,  9  South.  320] ;  South  &  North 
Ala.  B.  B.  Co.  V.  Schaufler,  75  Ala.  136;  Highland  Ave.  etc. 
B.  B.  Co.  V.  Winn,  93  Ala.  306,  [9  South.  509] ;  1  Shearman 
&  Redfield  on  Negligence,  sec  7,  p.  6.) 

The  complaint  in  every  action  should  be  founded  upon  a 
theory,  and  the  plaintiff  is  entitled  to  have  the  jury  instructed 


March,  1912.]        Tognazzini  v.  Fbeemak.  473 

by  the  trial  conrt  apon  the  law  applicable  to  the  theory  upon 
which  the  cause  of  action  is  founded.  {Buena  Vista  etc.  Co. 
▼.  Tuohy,  107  Cal.  243,  [40  Pac.  386] ;  Benton  Holmes  Co.  t. 
Monnier,  77  Cal.  449,  [19  Pac.  820] ;  Buckley  ▼.  Sihrerberg, 
113  Cal.  678,  [45  Pac.  804].) 

There  is  no  escape  from  the  conclusion  that  the  trial  court 
in  the  instruction  complained  of  not  only  ignored  the  real 
theory  of  plaintiff's  complaint,  but  erroneously  limited  the 
jury  in  its  deliberations  to  the  determination  of  a  single  ques* 
tion  of  fact  which,  under  the  pleadings,  was  not  a  material 
issue  in  the  case,  and  which,  if  it  had  been  submitted  to  the 
jury  in  the  form  of  a  special  issue,  would  not  have  supported 
a  verdict  for  or  against  the  plaintiff. 

It  cannot  be  said  that  the  error  of  this  instruction  was  ren- 
dered harmless  by  anything  which  the  court  may  have  said 
elsewhere  in  its  charge  to  the  jury.  True,  the  court  in  a  pre- 
ceding instruction  did  tell  the  jury  that  a  person  committing 
a  willful,  wrongful  act  must  respond  in  damages;  and  that  if 
they  found  from  the  evidence  that  the  defendants  willfully 
and  deliberately  caused  the  collision  in  question  the  verdict 
must  be  for  plaintiff.  This  theory  of  the  case,  however,  was 
so  absolutely  opposed  to  the  subsequent  instruction,  which 
limited  the  plaintiff's  cause  of  action  solely  to  the  defendants' 
negligence,  as  to  make  it  impossible  for  us  to  determine  which 
of  the  two  conflicting  theories  was  followed  by  the  jury,  and 
therefore  the  erroneous  instruction  must  be  deemed  to  have 
been  prejudicial.  {Lem(isters  v.  Southern  Pacific  Co.,  131 
Cal.  105,  [63  Pac.  128] ;  Bathbun  v.  White,  157  Cal.  248,  [107 
Pac.  309].) 

The  evident  conflict  in  the  trial  court's  presentation  of  the 
vital  issue  in  the  case  to  the  jury  cannot  be  reconciled,  or  the 
charge  of  the  court  as  a  whole  harmonized,  upon  the  theory 
that  the  term  '* negligence,"  as  used  by  the  court  in  the  in- 
struction complained  of,  was  broad  enough  in  its  legal  signifi- 
cation to  cover  both  the  careless  and  the  willful  acts  of  the 
defendants.  Ordinarily,  and  likewise  in  the  law,  there  is  a 
decided  and  well-defined  distinction  between  mere  ''negli- 
gence" and  ''willfulness."  Negligence  is  opposed  to  dili- 
gence, and  signifies  the  absence  of  care.  It  is  negative  in  its 
nature,  implying  a  failure  of  duty,  and  excluding  the  idea  of 
intentional  wrong,  and  it  follows  that  the  moment  a  person 
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wills  to  do  an  injury  he  ceases  to  be  negligent.  (Stephenson 
V.  Southern  Pacific  Co.,  102  Cal.  143,  [34  Pac.  618,  36  Pac. 
407] ;  Smith  v.  Whittier,  95  Cal.  279,  [30  Pac.  529] ;  Beach  on 
Contributory  Negligence,  sec.  62 ;  Gardner  v.  Heartt,  3  Denio 
(N.  Y.),  232;  Cleveland  C.  E.  dk  L.  By.  Co.  ▼.  Tartt,  64  Fed. 
823,  [12  C.  C.  A.  618] ;  Earning  v.  Metropolitan  St.  Ry.  Co., 
157  Mo.  477,  [57  S.  W.  268] ;  Holwerson  ▼.  St.  Louis  etc.  Co., 

157  Mo.  216,  [50  L.  R.  A.  850,  57  S.  W.  774] ;  Linton  Coal  M. 
Co.  Y.  Persons,  15  Ind.  App.  69,  [43  N.  B.  651] ;  Dull  v.  Cleve- 
land, 21  Ind.  App.  571,  [52  N.  B.  1013] ;  Brooks  ▼.  Pittsburg, 

158  Ind.  62,  [62  N.  B.  694].) 

Notwithstanding  the  confused  and  indiscriminate  nse  at 
times  of  the  terms  ''negligence''  and  ** willfulness"  by  judges 
and  text-writers,  it  is  certain  that  the  weight  of  authority  sup- 
ports the  view  that  those  terms  have  a  distinct  and  well-defined 
meaning,  which  is  clearly  pointed  out  in  Holwerson  v.  St. 
Louis  etc.  Co.,  157  Mo.  216,  [50  L.  R.  A.  850,  57  S.  W.  774], 
where  it  is  said:  ''By  'negligence'  is  meant  ordinary  negli- 
gence— a  term  the  significance  of  which  is  reasonably  weU 
fixed.  By  gross  negligence  is  meant  exceeding  negligence — 
that  which  is  mere  inadvertence  in  a  superlative  degree.  .  .  . 
By  'willful  negligence'  is  meant  not  strictly  negligence  at  all, 
to  speak  exactly,  since  negligence  implies  inadvertence,  and 
whenever  there  is  an  exercise  of  will  in  a  particular  direction 
there  is  an  end  of  inadvertence,  but  rather  an  intentional 
failure  to  perform  a  manifest  duty,  which  is  important  to  the 
person  injured,  in  preventing  the  injury,  in  reckless  disregard 
of  the  consequences  as  affecting  the  life  or  property  of  an- 
other. Such  conduct  is  not  negligence  in  any  proper  sense, 
and  the  term  'willful  negligence,'  if  these  words  are  to  be 
interpreted  with  scientific  accuracy,  is  a  misnomer." 

The  defendants  in  a  measure  confess  the  conflict  between 
the  pleadings  and  the  instruction  complained  of ;  but  endeavor 
to  justify  it  upon  the  ground  that  the  cause  was  tried  by  the 
lower  court,  with  the  acquiescence  and  approval  of  the  par- 
ties to  the  action,  upon  the  theory  that  the  liability  of  the 
defendants,  if  any,  was  for  damages  arising  from  the  negli- 
gence rather  than  the  willful  act  of  the  defendants.  In  other 
words,  it  is  the  claim  of  the  defendants  that  the  cause  was 
tried  as  if  the  plaintiff's  complaint  and  the  defendants'  an- 
swer had  specifically  put  in  issue  the  defendants'  negligence 
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to  the  exclusion  of  the  daim  that  the  collision  resulted  from 
the  deliberate  and  wrongful  act  of  the  defendants.  If  this 
were  so  the  plaintiff  would  not  now  be  heard  to  complain 
for  the  first  time  that  the  negligence  of  the  defendants  in  the 
first  place,  and  without  regard  to  their  alleged  subsequent 
willful  and  wroD<gf ul  act,  was  not  an  issue  in  the  case ;  but  the 
record  before  us  fails  to  show  a£Srmatiyely  or  by  fair  infer- 
ence that  the  cause  was  tried  in  the  court  below  upon  any 
issue  other  than  that  originally  framed  by  the  pleadings  in  the 
case.  Nothing  that  is  contained  in  plaintiff's  requested  in- 
structions warrants  the  claim  of  defendants'  counsel  that  the 
case  was  tried  solely  upon  the  theory  that  the  defendants  were 
guilty  of  negligence  and  not  guilty  of  a  willful  and  deliber- 
ate act.  On  the  contrary,  the  record  shows  that  the  instruo- 
tions  requested  by  plaintiff  were  expressly  framed  upon  the 
theory  that  the  negligence  of  the  defendants  in  permitting 
their  automobile  to  run  away  was  not  in  and  of  itself  suffi- 
cient to  warrant  a  verdict  for  plaintiff,  and  that  a  verdict  for 
plaintiff  could  not  have  been  rightfully  rendered  unless  it  was 
first  found  from  the  evidence  that  the  defendants  willfully 
and  deliberately  caused  the  collision. 

During  the  course  of  its  charge  to  the  jury  the  trial  court 
made  use  of  this  language:  ^'As  counsel  have  informed  you, 
the  plaintiff  claims  damages  because  he  alleges  that  he  was 
negligently  run  into  by  the  defendants."  This  language,  it 
is  claimed,  verifies  defendants'  contention  that  the  action  was 
tried  and  determined  solely  upon  the  supposed  issue  of  negli- 
gence. It  will  be  observed,  however,  that  it  does  not  appear 
from  the  quoted  statement  of  the  trial  court  which  of  the 
eounsel  was  referred  to ;  but  in  any  event  for  us  to  hold  that 
a  mere  general  statement  of  the  trial  court  in  its  charge  to 
the  jury,  over  which  counsel  for  either  party  had  no  control, 
is  conclusive  or  any  evidence  of  the  fact  that  counsel  for 
plaintiff  waived  the  issues  raised  by  the  pleadings,  and  con- 
sented that  the  case  be  tried  upon  a  wholly  different  theory, 
would  be  carrying  the  ** theory  of  the  case"  doctrine  to  greater 
lengths  than  the  ends  of  justice  require  or  permit.  If,  in  fact, 
the  case  had  been  by  acquiescence  of  the  court  and  the  par- 
ties to  the  action  tried  upon  an  issue  which  was  foreign  to  the 
pleadings,  that  fact  could  easily  have  been  shown  by  a  direct 
statement  in  the  bill  of  exceptions,  or  by  a  transcription  of 
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the  record  of  the  proceedings  had  upon  the  trial,  from  which 
the  theory  upon  which  the  case  was  tried  might  be  shown  or 
fairly  inferred. 

The  defendants  further  contend  that  because  the  jury  were 
instructed  upon  the  law  of  inevitable  accident,  it  must  be  as- 
sumed that  they  heeded  such  instruction,  and  based  their  ver- 
dict upon  the  finding  that  the  collision  was  the  result  of 
inevitable  accident. 

This  contention  is  untenable.  The  bill  of  exceptions  certi- 
fies to  the  fact  that  the  evidence  upon  the  whole  case  was 
sufScient  to  sustain  the  allegations  of  the  pleadings  of  the  re- 
spective parties.  Presumably  in  that  situation  tiie  evidence 
was  conflicting,  and  as  the  verdict  was  general  in  its  nature, 
it  is  impossible  for  us,  in  the  face  of  conflicting  evidence  and 
contradictory  instructions,  to  determine  upon  which  of  the 
several  phases  of  the  case  the  verdict  was  founded. 

In  view  of  what  has  been  said,  it  will  not  be  necessaiy  for 
us  to  follow  counsel  in  their  discussion  of  the  trial  court's 
charge  upon  the  law  of  contributory  negligence  further  than 
to  say  that  the  plaintiff's  cause  of  action  having  been  stated 
solely  upon  the  wiUful,  wrongful  act  of  the  defendants,  the 
doctrine  of  contributory  negligence  has  no  application  to  any 
phase  of  the  case;  and  the  fact  that  the  trial  court  deemed 
it  necessary  to  charge  at  all  upon  that  subject  emphasizes  the 
contention  that  the  cause  of  action  stated  in  the  plaintiff's 
complaint  was  misunderstood  and  erroneously  stated  to  the 
jury.  (1  Thompson  on  Negligence,  sec.  383;  1  Shearman  & 
Bedfidd  on  Negligence,  sec.  64;  Esrey  v.  Southern  Pac.  Co,, 
103  Cal.  541,  [37  Pac.  500] ;  Harrington  v.  Los  Angele$  Ry. 
Co.,  140  Cal.  514,  [98  Am.  St.  Rep.  85,  63  L.  R.  A,  238,  74  Pac. 

15].) 

The  judgment  and  order  appealed  from  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Hall,  J.,  and  Kerrigan,  J.,  concurred. 
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[Ciw.  No.  M7.    Unl  Appelate  Diitriet— March  8,  1912.] 

B.  MARTIN  ft  COMPANY,  a  Corporation,  Respondent,  ▼. 
MARY  BROSNAN,  as  Administratrix  of  the  Estate  of 
THOMAS  BROSNAN,  Deceased,  Appellant 

Estates  or  Digeasid  PiBSOirs— AonoN  oiv  Bbjioto  Claiii — Adionis- 

TaATBIZ  AS  WiTNISS  rOB  PLAINTUT— MOTION  TO  Strikb  Out  Prop- 

XBLT  BxNiiD. — In  BB  BctioB  OB  B  rejected  claim  agsinst  fhe  esUte 
of  a  deeeBeed  person,  where  the  Bdministratrix  of  the  estste  wbs 
CBlled  B8  a  witnesi  for  the  plaintiif,  wbs  exBmined  aad  cross-exBm- 
ined,  without  objection  to  her  testimonj  as  b  whole,  the  defendBnt 
CBnnot  be  heard  to  complain,  Bfter  the  witness  has  left  the  stBnd, 
thnt  her  evidence  was  objeetionnble  bs  a  whole,  snd  a  motion  then 
made  to  strike  ont  all  of  her  evidence,  not  baaed  upon  anj  vBlid 
objection  previously  stnted,  was  properly  denied. 

Id. — Cboss-ixaminatioh  of  PLAiNnrjKs  Witnbss — Quxsnoir  Oaluns 

fOa    iNOOliPXTKMT    HXABSAT — ^EXCLUSION    BT    COUBT    OF    ITS    0w« 

Motion. — While,  ordinnrilj,  it  is  the  better  and  safer  practice  for 
the  trisl  court  to  defer  action  upon  the  admission  or  rejection  of 
evidence  until  b  proper  objection  Is  made  by  the  psrty  interested 
in  having  the  evidence  excluded,  yet,  where  the  defendant,  on  cross- 
exBmination  of  a  witness  for  the  plaintiif,  asked  a  question  dearly 
calling  for  incompetent  hearsay,  the  trial  court  is  not  compelled  to 
hear  and  determine  the  cause,  either  in  whole  or  in  part,  upon  im- 
proper evidence,  and,  in  the  exercise  of  its  undoubted  right  to  con- 
trol the  conduct  of  the  trial,  it  may  of  its  own  motion  rightfully 
refuse  to  receive  such  dearly  incompetent  evidence. 

Id. — ^Admission  of  Olaim  as  Eviobnob — Showing  Against  Bab  of 
Statutb  not  Bbqvibid — ^Waivbb  of  FoBiLAL  DEPICTS.— The  claim 
sued  upon  against  the  estate  was  properly  admitted  in  evidence  over 
the  objection  of  the  defendant.  It  was  not  necessary  that  such 
claim  should  show  on  its  face  that  it  is  not  barred  by  the  statute  of 
limitations;  and  in  so  far  as  the  objection  was  directed  to  the  formal 
•nffidency  of  the  claim,  its  general  rejection  in  the  first  instance, 
without  special  reason  assigned,  must  be  deemed  a  waiver  of  any 
formal  defects  therein. 

Id. — Admission  in  Answeb  of  Fbesbntation  and  Bbjection  of  Claim 
— ^Pboof  in  Suppobt  of  Action. — ^Where  the  answer  affirmatively 
admitted  the  presentation  and  rejection  of  the  claim,  no  evidence 
thereof  is  required,  but  it  is  suf&dent  for  the  plaintiff  to  show  that 
the  action  thereon  is  founded  upon  the  same  claim  which  was  pre- 
sented to  the  defendant  for  allowance. 

Id, — Promise  op  Administratbix  to  Pat  Debt  op  Deceased  Husband 
TO  Plaintiff — Cbedits  on  Acoount — I^^ovation  mot  EsxAfiusuiD— 
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Ihtent. — ^A  promlM  bj  the  administimtrix  of  tha  wtato  of  her  de- 
eeaeed  husbend,  to  paj  the  indebtednev  of  her  husbend  to  the  plain- 
tiff,  and  the  making  of  some  paymenta  to  the  plaintiff,  which  were 
credited  on  the  indebtedneaa  of  the  deceaaed  hnsband  to  the  plaintiff, 
doea  not  eatablish  a  novation,  or  releaae  the  liability  of  the  estate 
to  paj  the  unpaid  reaidne  of  the  plaintiff'a  claim.  The  intent  to 
releaae  the  original  debtor  from  the  whole  of  the  claim  is  essential 
to  a  novation,  and  if  that  intent  be  laddngy  novation  cannot  be 
jnstlj  claimed. 

Id. — INADVZBTINT   RiMABK   OF   COUBP   Of   DbNTIKO   NONSTTIT — ^ASSBNCI 

OF  •'Novation'* — Qusstion  of  Fact — Pbovimci  of  Just — Cobrso- 
TION — ^Pbssumftiom. — ^Where  the  eonrt,  in  denying  a  motion  of  de- 
fendant to  nonsuit  the  plaintiff,  inadvertently  referred  to  a  certain 
feature  of  the  ease,  'Svhich  would  indicate  that  there  was  no  nova- 
tion,'' and  upon  defendant's  objection  that  the  "province  of  the  jury 
waa  invaded,"  the  court  promptly  vrithdrew  the  remark,  and  in- 
structed the  jury  immediately  not  to  consider  any  remarks  made  by 
the  court  in  paasing  upon  the  motion  for  a  nonsuit,  it  ia  to  be  pre- 
iumed  that  the  jury  heeded  the  caution,  and  the  remark  cannot  be 
aasigned  upon  appeal  aa  prejudicial  error. 

Id. — ^EVIDXNOB  FOB  PLAINTirF  SUFFICIKNT  TO  SUPPORT  VeBDIGP— ABSBMGB 

OF  Ck)UNTBB-xvu>KNOB — ^NONSUIT  Pbopeblt  Dbnubd. — It  is  held  that 
tha  evidence  for  the  plaintiff  ia  amply  sulBcient  to  support  the  ver- 
dict, and  that,  as  there  was  no  counter-evidence  for  the  defendant, 
a  motion  for  a  nonsuit  of  the  plaintiff  waa  properly  denied. 

Id. — Absbmob  of  Pbejtjdigial  Errob  in  Instbuctions. — It  is  held  that 
there  was  no  prejudicial  error  of  the  court  in  giving  or  refusing  in- 
structions requested;  and  that  in  so  far  as  the  requested  instructions 
were  correct,  they  were  in  substance  incorporated  into  and  made  part 
of  the  charge  of  the  court,  which  waa  all  that  the  defendant  waa 
entitled  to. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Qeo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  J.  Castelhun,  for  Appellant. 

Bothchild,  Golden  &  Rothchild,  for  Respondent. 

LENNON,  P.  J. — This  action  was  brought  to  recover  the 
gam  of  $908  upon  a  claim  against  the  estate  of  Thomas  Bros- 
nan, d-eceased,  for  merchandise  sold  to  him  during  his  lifetime 
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by  plaintiff.  The  trial  was  had  with  a  jury,  and  resulted  in 
a  verdict  and  judgment  for  the  plaintiff  in  the  sum  of  $618. 
From  the  judgment  and  an  order  denying  a  new  trial  an  ap- 
peal has  been  taken  upon  the  judgment-roll  and  a  bill  of 
exceptions. 

It  was  not  error  for  the  trial  court  to  refuse  to  strike  out 
all  of  the  testimony  of  the  defendant,  Mary  Brosnan,  who  was 
called  as  a  witness  for  the  plaintiff.  The  motion  to  strike  out 
was  not  made  until  the  witness  had  concluded  her  testimony 
and  left  the  witness-stand.  Ample  opx>ortunity  was  afforded 
counsel  for  the  defendant,  during  the  course  of  an  extended 
direct  and  cross-examination  of  this  witness,  to  object  to  her 
testimony  had  he  so  desired,  but  he  failed  to  avail  himself 
of  the  opportunity.  He  will  not  now  be  heard  to  complain 
that  the  testimony  of  the  witness  was  objectionable ;  and  as  a 
motion  to  strike  out  evidence  must  be  based  upon  a  valid  ob- 
jection previously  stated,  the  motion  in  the  present  case  was 
properly  denied.  (People  v.  Long,  43  Cal.  444;  People  v. 
Rolfe,  61  CaL  542 ;  People  v.  Samario,  84  Cal.  484,  [24  Pao. 
283] ;  In  re  Wax,  106  Cal.  347,  [39  Pac.  624].) 

The  trial  court  of  its  own  motion  refused  to  permit  a  wit- 
ness for  the  plaintiff  to  reply  to  a  question  upon  cross-exam- 
ination which  plainly  called  for  hearsay  testimony.  The 
point  is  now  made  that  in  the  absence  of  an  objection  from 
plaintiff's  counsel  it  was  error  to  exclude  the  answer.  Ordi- 
narily, it  is  the  better  and  safer  practice  for  the  trial  court 
to  defer  action  upon  the  admission  or  rejection  of  evidence 
until  a  proper  objection  is  made  by  the  party  interested  in 
having  the  evidence  excluded ;  but  the  trial  court  nevertheless 
is  not  compelled  to  hear  and  determine  a  cause,  either  in  whole 
or  in  part,  upon  improper  evidence;  and  in  the  exercise  of 
its  undoubted  right  to  control  and  regulate  the  conduct  of  the 
trial,  it  may  of  its  own  motion  rightfully  refuse  to  receive  evi- 
dence which  is  palpably  incompetent.  {Parker  v.  Smith,  4 
Cal.  105 ;  People  v.  Wallace,  89  Cal.  158,  [26  Pac.  650] ;  Davey 
V.  Southern  Pac.  Co,,  116  Cal.  325,  [48  Pac.  117].) 

There  was  no  error  in  admitting  in  evidence,  over  the  objec- 
tion of  the  defendant,  the  plaintiff's  claim  against  the  estate 
of  the  decedent.  It  waa  not  necessary  that  the  claim  should 
show  upon  its  face  that  it  was  not  barred  by  the  statute  of 
limitations;  and  in  so  far  as  the  objection  was  directed  to  the 
formal  sufficiency  of  the  claim  it  will  sufUce  to  say  that,  inas- 
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much  as  the  claim  in  the  first  instance  was  rejected  generally 
and  not  for  any  special  reason,  its  formal  defects,  if  any,  must 
be  deemed  to  have  been  waived.  {Wise  ▼.  Hogan,  77  Cal.  184, 
[19  Pac.  278] ;  Aiken  ▼.  Coolidge,  12  Or.  244,  [6  Pac.  713].) 

Moreover,  as  the  presentation  and  rejection  of  the  claim 
were  affirmatively  admitted  by  the  defendant's  answer,  evi- 
dence thereof  waa  not  required ;  and  it  was  sufficient  for  the 
plaintiff  to  show  that  the  action  was  founded  upon  the  same 
claim  which  was  presented  to  the  defendant  for  allowance. 
{McOowan  v.  McDonald,  111  Cal.  57,  [52  Am.  St  Rep.  149, 
43  Pac.  418] ;  1  Ross'  Probate  Law,  634.) 

It  is  the  contention  of  the  defendant  that  the  verdict  of  the 
jury  is  not  only  not  justified  by  the  evidence,  but  that  it  is 
contrary  thereto.  This  contention  is  based  upon  the  claim  that 
the  evidence  shows  that  the  defendant,  pursuant  to  an  agree- 
ment with  the  plaintiff,  assumed  the  indebtedness  of  her  hus- 
band, and  that  she  thereafter  made  payments  to  the  plaintiff 
which  were  applied  on  said  indebtedness.  From  this  it  is 
argued  that  the  defendant  was  substituted  in  the  place  and 
stead  of  the  original  debtor  with  the  intent  of  releasing  the 
latter,  and  that  thereby  a  contract  of  novation  was  created. 

Assuming  that  the  evidence  shows  all  that  the  defendant 
claims  in  this  behalf,  still  it  does  not  follow  as  a  matter  of  law 
that  the  acts  and  agreements  of  the  parties  amounted  to  a 
novation  as  defined  by  subdivision  2  of  section  1531  of  the 
Civil  Code.  It  may  be  conceded  that  the  evidence  does  show 
that  the  defendant  promised  to  pay  the  debt  of  her  deceased 
husband,  and  that  certain  pa3rments  which  she  made  were  ap* 
plied  by  plaintiff  to  that  indebtedness;  but  it  must  also  be 
conceded  that  the  evidence  fails  to  show  that  the  plaintiff,  in 
consideration  thereof,  agreed  or  intended  to  release  the  estate 
of  the  decedent.  The  intent  of  the  creditor  to  release  tiie  ob< 
ligation  of  the  original  debtor  is  necessary  to  the  creation  of 
a  contract  of  novation ;  and  if  it  be  lacking,  as  it  apparently 
was  in  the  present  case,  novation  cannot  be  justly  claimed. 
(Civ.  Code,  sec.  1531,  subd.  2;  Pimentd  ▼.  Marques,  109  Cal. 
406,  [42  Pac.  159] ;  DeUapiazza  ▼.  Foley,  112  Cal.  380,  [44 
Pac.  727] ;  Carpy  ▼.  DowdeU,  131  Cal.  495,  [63  Pac.  778].) 

In  our  opinion  the  evidenee  sufficiently  supports  the  verdict, 
and  this  conclusion  necessarily  disposes  of  the  defendsnt's 
further  contention  that  the  trial  court  erred  in  denying  her 
motion  for  nonsuit    Obviously,  if  the  evidence  was  sufficient 
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to  warrant  the  verdict  for  the  plaintiff  it  would  have  been 
error  to  grant  a  nonsuit. 

Upon  the  motion  for  a  nonsuit  being  denied  the  defendant 
rested,  and  the  case  went  to  the  jury  solely  upon  the  testi- 
mony offered  and  received  upon  the  behalf  of  the  plaintiff. 
Immediately  following  the  denial  of  the  defendant's  motion 
for  a  nonsuit  the  trial  court  expressly  stated  to  the  jury  that 
the  ruling  on  that  motion  was  not  to  be  considered  as  an  ex- 
pression of  opinion  by  the  court  as  to  the  facts  of  the  ease. 
In  addition,  however,  and  no  doubt  inadvertently,  the  trial 
court  did  say  during  the  course  of  its  remarks  to  the  jury  that 
a  certain  feature  of  the  case  ^' would  indicate  that  there  was 
no  novation."  Clearly  this  was  expressing  the  opinion  of  the 
court  as  to  the  effect  of  the  evidence;  and  if  it  had  been  per- 
mitted to  stand  without  correction  there  would  have  been  no 
escape  from  the  conclusion  that  it  was  tantamount  to  an  in- 
struction upon  a  question  of  fact.  Counsel  for  the  defendant, 
however,  obviated  this  error  by  calling  attention  to  the  fact 
that  the  province  of  the  jury  had  been  invaded;  whereupon 
the  court  promptly  withdrew  this  statement,  and  clearly  cau- 
tioned the  jury  not  to  be  influenced  in  their  deliberations  by 
anything  that  the  court  might  have  said  with  reference  to  the 
denial  of  the  motion  for  nonsuit. 

Presumably  the  jury  heeded  the  caution,  and  consequently 
tho  incident  cannot  now  be  successfully  assigned  as  prejudi- 
cial error. 

It  is  claimed,  however,  that  the  trial  court  repeated  the 
error  of  charging  upon  matters  of  fact  in  a  subsequent  in- 
struction. That  instruction  in  effect  told  the  jury  that  if 
they  found  for  the  plaintiff  the  verdict  might  be  for  the  sum 
sued  for  or  any  less  sum  justified  by  the  evidence ;  and  while 
the  language  employed  was  ambiguous  and  barely  expressed 
the  idea  which  the  court  endeavored  to  convey  to  the  jury, 
nevertheless  a  liberal  interpretation  of  the  instruction  does 
not  compel  the  conclusion  that  the  trial  court  expressed  its 
opinion  unequivocally  or  at  all  as  to  the  weight  and  effect  of 
the  evidence. 

It  was  not  disputed  that  the  deceased  at  the  time  of  his 
death  was  justly  indebted  to  the  plaintiff,  and  it  was  not 
claimed  that  the  ind'ebtedness  had  ever  been  fully  paid. 
Under  the  defendant's  theory  of  the  case,  novation  and  the 
application  of  payments  were  apparently  the  chief  matters  in 
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much  as  the  claim  in  the  first  instaiice  was  rejected  generally 
and  not  for  any  special  reason,  its  formal  defects,  if  any,  must 
be  deemed  to  have  been  waived.  {Wise  ▼.  Hagan,  77  Cid.  184, 
[19  Pac.  278] ;  Aiken  v.  Coolidge,  12  Or.  244,  [6  Pac.  713].) 

Moreover,  as  the  presentation  and  rejection  of  the  claim 
were  affirmatively  admitted  by  the  defendant's  answer,  evi- 
dence thereof  was  not  required;  and  it  was  sufficient  for  the 
plaintiff  to  show  that  the  action  was  founded  upon  the  same 
claim  which  was  presented  to  the  defendant  for  allowance. 
(McGowan  v.  McDonald,  111  Cal.  57,  [52  Am.  St.  Rep.  149, 
43  Pac.  418] ;  1  Ross'  Probate  Law,  534.) 

It  is  the  contention  of  the  defendant  that  the  verdict  of  the 
jury  is  not  only  not  justified  by  the  evidence,  but  that  it  is 
contrary  thereto.  This  contention  is  based  upon  the  claim  that 
the  evidence  shows  that  the  defendant,  pursuant  to  an  agree- 
ment with  the  plaintiff,  assumed  the  indebtedness  of  her  hus- 
band, and  that  she  thereafter  made  payments  to  the  plaintiff 
which  were  applied  on  said  indebtedness.  From  this  it  is 
argued  that  the  defendant  was  substituted  in  the  place  and 
stead  of  the  original  debtor  with  the  intent  of  releasing  the 
latter,  and  that  thereby  a  contract  of  novation  was  created. 

Assuming  that  the  evidence  shows  all  that  the  defendant 
claims  in  this  behalf,  still  it  does  not  follow  as  a  matter  of  law 
that  the  acts  and  agreements  of  the  parties  amounted  to  a 
novation  as  defined  by  subdivision  2  of  section  1531  of  the 
Civil  Code.  It  may  be  conceded  that  the  evidence  does  Aow 
that  the  defendant  promised  to  pay  the  debt  of  her  deceased 
husband,  and  that  certain  payments  which  she  made  were  ap- 
plied by  plaintiff  to  that  indebtedness;  but  it  must  also  be 
conceded  that  the  evidence  fails  to  show  that  the  plaintiff,  in 
consideration  thereof,  agreed  or  intended  to  release  the  estate 
of  the  decedent.  The  intent  of  the  creditor  to  release  the  ob« 
ligation  of  the  original  debtor  is  necessary  to  the  creation  of 
a  contract  of  novation ;  and  if  it  be  lacking,  as  it  apparently 
was  in  the  present  case,  novation  cannot  be  justly  claimed. 
(Civ.  Code,  sec.  1531,  subd.  2;  Pimental  v.  Marques,  109  Cal. 
406,  [42  Pac.  159] ;  DeUapiazza  v.  Foley,  112  Cal.  380,  [44 
Pac.  727] ;  Carpy  v.  DowdeU,  131  Cal.  495,  [63  Pac.  778].) 

In  our  opinion  the  evidence  sufficiently  supports  the  verdict, 
and  this  conclusion  necessarily  disposes  of  the  defendant's 
further  contention  that  the  trial  court  erred  in  denying  her 
motion  for  nonsuit.    Obviously,  if  the  evidence  was  sufficient 
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to  warrant  the  verdict  for  the  plaintiff  it  would  have  been 
error  to  grant  a  nonsuit. 

Upon  the  motion  for  a  nonsuit  being  denied  the  defendant 
rested,  and  the  case  went  to  the  jury  solely  upon  the  testi- 
mony offered  and  received  upon  the  behalf  of  the  plaintiff. 
Immediately  following  the  denial  of  the  defendant's  motion 
for  a  nonsuit  the  trial  court  expressly  stated  to  the  jury  that 
the  ruling  on  that  motion  was  not  to  be  considered  as  an  ex- 
pression of  opinion  by  the  court  as  to  the  facts  of  the  case. 
In  addition,  however,  and  no  doubt  inadvertently,  the  trial 
court  did  say  during  the  course  of  its  remarks  to  the  jury  that 
a  certain  feature  of  the  case  ^' would  indicate  that  tiiere  was 
no  novation. ' '  Clearly  this  was  expressing  the  opinion  of  the 
court  as  to  the  effect  of  the  evidence ;  and  if  it  had  been  per- 
mitted to  stand  without  correction  there  would  have  been  no 
escape  from  the  conclusion  that  it  was  tantamount  to  an  in- 
struction upon  a  question  of  fact.  Counsel  for  the  defendant, 
however,  obviated  this  error  by  calling  attention  to  the  fact 
that  the  province  of  the  jury  had  been  invaded;  whereupon 
the  court  promptly  withdrew  this  statement,  and  clearly  cau- 
tioned the  jury  not  to  be  influenced  in  their  deliberations  by 
anything  that  the  court  might  have  said  with  reference  to  the 
denial  of  the  motion  for  nonsuit. 

Presumably  the  jury  heeded  the  caution,  and  consequently 
the  incident  cannot  now  be  successfully  assigned  as  prejudi- 
cial error. 

It  is  claimed,  however,  that  the  trial  court  repeated  the 
error  of  charging  upon  matters  of  fact  in  a  subsequent  in- 
struction. That  instruction  in  effect  told  the  jury  that  if 
they  found  for  the  plaintiff  the  verdict  might  be  for  the  sum 
sued  for  or  any  less  sum  justified  by  the  evidence ;  and  while 
the  language  employed  was  ambiguous  and  barely  expressed 
the  idea  which  the  court  endeavored  to  convey  to  the  jury, 
nevertheless  a  liberal  interpretation  of  the  instruction  does 
not  compel  the  conclusion  that  the  trial  court  expressed  its 
opinion  unequivocally  or  at  all  as  to  the  weight  and  effect  of 
the  evidence. 

It  was  not  disputed  that  the  deceased  at  the  time  of  his 
death  was  justly  indebted  to  the  plaintiff,  and  it  was  not 
claimed  that  the  indebtedness  had  ever  been  fully  paid. 
Under  the  defendant's  theory  of  the  case,  novation  and  the 
application  of  payments  were  apparently  the  chief  matters  in 
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dispute,  and  the  court  was  requested  to  chai^  the  jury  upon 
the  law  relating  to  these  subjects.  The  refusal  of  the  courts 
however,  to  charge  the  jury  in  the  exact  language  of  the  re- 
quested  instructions  was  without  prejudice  to  the  defendant. 
While  the  court  in  its  charge  did  not  elaborate  certain  points 
of  the  case  as  fully  as  the  defendant  desired,  still  as  a  whole 
it  fairly  covered  every  phase  of  the  case  embodied  in  the  re- 
quested Instructions,  and  conformed  generally  to  the  theory 
upon  which  the  defendant  based  her  defense  to  the  action.  In 
so  far  as  the  requested  instructions  were  correct  in  their  state- 
ment of  the  law  of  the  case  they  were  in  substance  incorpo- 
rated in  and  made  a  part  of  the  charge  of  the  court,  and  that 
was  all  that  the  defendant  was  entitled  to. 

The  remaining  points  presented  in  support  of  the  appeal  do 
not  merit  discussion,  and  it  will  suiKce  to  say  that  we  are  satis- 
fied from  a  perusal  of  the  entire  record  that  the  trial  of  the 
cause  was  free  from  prejudicial  error,  and  resulted  in  a  judg- 
ment supported  by  the  evidence  which  does  srubstantial  justice 
to  the  parties. 

The  judgment  and  order  appealed  from  are  aflBrmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred* 


[dr.  No.  882.    Third  AppeUate  Dittriet. — ^Mareh  8,  1912.] 

GEORGE  McCOWEN  ct  al.,  Respondents,  v.  J.  W.  PEW, 

Appellant. 

BpECIFIO    PERPORMANCB — OONTBAGT   TO    SELL    TiMBEft   LaNB — DEDUCTION 

roB  TiMBEB  Cut — ^Discretion  as  to  Intekest — ^Gonstbuction  ov 
Ck)DE. — In  an  action  of  ipecifie  performance  of  a  contract  to  seU 
timber  land,  where  an  allowance  wae  made  for  the  deduction  of  the 
value  of  timber  cut,  the  court  had  discretion  to  allow  interest  on  the 
residue  of  the  price  of  the  timber  land  from  the  date  when  the 
vendors  were  in  condition  to  make  a  good  title  nntU  paid,  whether 
the  action  be  deemed  one  on  express  contract  for  the  residue  of  the 
price,  under  section  3287  of  the  Civil  Code,  or  one  on  an  implied 
contract,  upon  quantum  meruit,  under  section  1917  of  the  same  code. 

Id. — Equztabli  Cibcumstances  in  Favob  of  Interest — ^Bejegtion  or 
Reasonable  Offer  —  Unreasonable  Demand  —  Expensivi  Litiga- 
noN. — ^Where  there  was  a  disputs  as  to  value  of  the  timber  cut,  and 
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pending  negotiations  between  the  partieBy  the  vendon  finally  offered 
a  deduction  of  $600,  whieh  offer  waa  refused,  and  the  court  on  the 
basis  of  the  acreage  cut  at  the  agreed  price  per  acre  allowed  only 
$410  therefor,  and  the  unreasonable  deduction  of  over  $4,000  was  de- 
manded by  plaintiff,  and  such  unreasonable  demand  led  to  a  long  and 
ezpensiTe  litigation,  the  ease  is  dearly  one  for  the  application  of  the 
equitable  principle  of  interest  for  long  delay  in  breach  of  the  obliga- 
tion to  pay  the  residue  of  the  agreed  price. 

Id. — Statutory  Intebsst  Allowable  —  Amount  "Capable  or  Oeb- 
TAiNTT  BT  CALCULATION." — It  Is  held  that,  asids  from  the  strictly 
equitable  view  as  to  interest,  the  facts  of  the  case  justify  the  appli- 
cation of  section  3287  of  the  Civil  Code,  which  allows  interest  not 
only  when  the  damages  are  certain,  but  also  when  they  are  "capable 
of  being  made  certain  by  calculation.**  Since  appellant  knew  the 
number  of  acres  from  which  the  timber  had  been  removed,  and  the 
whole  land  was  principally  valuable  for  Its  timber,  and  the  agreed 
price  therefor  was  fifteen  dollars  per  acre,  it  would  seem  to  be  a 
mere  "matter  of  calculation"  to  determine  what  allowance  should  be 
made  for  said  removal. 

Id. — Existence  ot  Unliquidated  Setoff  ob  Counterclaim  to  Liqui- 
date Demand  —  Interest  on  Balance  Allowed. — Where  the 
amount  of  a  demand  is  sufficiently  certain  to  justify  the  allowance 
of  interest  thereon,  the  existence  of  a  setoff  or  counterclaim,  Which 
is  itself  unliquidated,  will  not  prevent  the  recovery  of  interest  on 
the  balance  of  the  demand  from  the  time  it  became  due. 

APPEAL  from  a  part  of  the  judgment  of  the  Superior 
Court  of  Mendocino  County  awarding  interest  to  respond- 
ents.   J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  and  the  de- 
cision therein  referred  to. 

Jesse  W.  Lilienthaly  and  James  E.  Pemberton,  for  Appel- 
lant. 

H.  C.  MePike,  and  Bobert  Duncan,  for  Respondents. 

BURNETT,  J.— A  full  recital  of  the  facts  involved  in  this 
litigation  may  be  found  in  McCowen  v.  Pew,  147  Cal.  299, 
[81  Pac.  958],  and  in  the  decision  rendered  in  this  court  on 
the  twenty-first  day  of  February,  1912,  and  reported  antCy  p. 
302,  [123  Pac.  19].  This  is  an  appeal  by  defendant  from 
that  portion  of  the  judgment  ** which  directs  and  requires 
of  said  defendant  the  payment  of  any  interest  on  any  sum 
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of  money  required  by  said  judgment  to  be  paid  by  him  to 
the  said  plaintiffs  as  a  condition  of  the  conveyance  to  him 
by  the  said  plaintiffs"  of  the  real  property  in  oontroversy. 
Defendant  was  required  to  pay  fifteen  dollars  per  acre  for 
the  land,  ''less  the  sum  of  $410  deducted  on  account  of  the 
cutting  of  said  timber,  within  thirty  days  from  the  rendition 
of  judgment  herein  together  with  interest  thereon  at  the  rate 
of  seven  per  cent  per  annum,  simple  interest,  from  the  6th 
day  of  December,  1900,  to  the  date  of  said  payment,  or  ten- 
der thereof/'  It  may  be  stated  that  the  sixth  day  of  Decem- 
ber, 1900,  was  the  date  on  and  after  which  "plaintiffs  were 
able  to  give  good  title/*  It  is  admitted  by  appellant  that 
we  have  no  decision  in  this  state  directly  in  point,  but  it  is 
contended  that  "the  California  cases  go  to  the  extent  of  de- 
ciding that,  where  there  is  a  quantum  meruii  or  a  quantum 
valebat  to  be  proved  in  order  to  establish  the  amount  recover- 
able, no  interest  can  be  recovered  in  California  until  the 
amount  is  settled  and  fixed  by  the  judgment  of  the  court. 
Here  the  amount  due  under  the  original  contract  was  fixed 
by  the  contract,  but  the  amount  to  be  paid  must  be  calculated 
on  the  principle  of  a  quantum  meruit.  In  the  calculation 
of  that  there  was  sharp  difference  of  opinion  between  the 
parties  and  also  their  respective  counsel.  That  the  position 
taken  by  us  was  finally  declared  to  be  inoorrect  by  the  su- 
preme court  we  must  admit,  but  it  was  taken  by  defendant 
on  the  ad'vice  of  counsel  and  in  good  faith,  and  all  the  time 
he  was  offering  to  pay  whatever  the  court  said  he  should 
pay."  We  need  not  discuss  the  difference  as  to  interest 
between  an  express  and  an  implied  contract.  The  subject  is 
fully  considered  and  the  authorities  reviewed  by  this  court 
in  Courtney  v.  Standard  Box  Co.,  16  Cal.  App.  600,  [117 
Pac.  778].  Generally  speaking,  it  may  be  said,  the  former 
comes  under  the  provisions  of  section  3287  and  the  latter 
of  section  1917  of  the  Civil  Code.  But  we  do  not  think  either 
section  was  intended  to  take  away  all  discretion,  as  to  in- 
terest, in  a  case  like  this.  This  was  an  action  in  equity  to 
quiet  title  on  the  part  of  plaintiff  with  a  cross-complaint  by 
defendant  demanding  specific  performance  of  a  contract  to 
convey.  The  court  found  that  the  contract  should  be  per- 
formed, and,  under  the  general  principles  of  equity  which 
it  was  at  liberty  to  apply,  the  court  had  discretion  to  impose 
such  terms  as  seemed  just  and  reasonable,  subject,  of  course, 
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to  review  for  any  abnM  of  discretion.  In  equitable  actions, 
it  ifl  true,  the  rule  of  law  as  to  interest  is  generally  followed : 
''but  interest  is  sometimes  allowed  by  courts  of  equity  in  the 
exercise  of  a  sound  discretion,  when  it  would  not  be  recover- 
able at  law.  On  the  other  hand  courts  of  law  are  sometimes 
affected  by  equitable  considerations  in  the  allowance  of  in« 
terest."  (22  Cye.  1475.)  Respondents  put  the  question  as 
follows:  "Is  it  conceivable  that  equity  demands  that  for  the 
last  twelve  years  these  plaintiffs  shall  have  borne  the  taxes 
upon  that  land,  the  insurance,  the  care  of  it,  preserved  it  to 
this  day,  when  it  is  worth  ten  times  what  it  was  then,  and  it 
is  to  be  wrenched  from  them  at  one-tenth  its  present  value, 
but  that  even  they  are  to  be  deprived  of  the  poor  modicum 
of  compensation  which  has  remained  in  the  pockets  of  this 
defendant  who  has  never  spent  a  centt" 

But  it  is  clear  that  the  important  question  with  us  is 
whether  the  court  had  any  discretion  at  all  in  the  matter  of 
interest.  As  far  as  equitable  considerations  are  concerned. 
we  must  assume,  on  this  appeal,  that  the  judgment  is  alto* 
gether  just.  The  appeal  being  on  the  judgment-roll,  we  may 
accept  as  established  any  fact,  not  inconsistent  with  the  find* 
ings,  that  may  have  influenced  the  lower  court  in  awarding 
interest. 

For  instance,  we  may  take  for  granted  the  following  cir- 
cumstances,  which  are  disclosed  in  the  transcript  before  us: 
On  October  11,  1900,  appellant  gave  written  notice  of  his 
election  to  exercise  his  option  and  he  offered  to  pay  for  the 
property  as  he  had  agreed,  less  the  loss  occasioned  by  the  said 
destruction  of  timber  caused  by  respondents.  The  latter 
promptly  replied  thfit  they  were  willing  to  make  a  liberal  con- 
cession,  trusting  that  appellant  "will  not  be  extortionate.'' 
They  asked  for  the  figures  that  appellant  thought  he  should 
pay.  Later  they  gave  notice  of  having  deposited  a  deed  of 
the  premises  to  appellant  subject  to  his  acceptance  for  the 
agreed  price  with  an  allowance  of  $300  for  twenty  acres  cut 
over.  Afterward  they  sent  a  communication  to  appellant 
in  which  they  stated  that  all  of  his  objections  to  and  criticism 
of  the  title  had  been  obviated,  and  that  the  "trifiing  loss 
in  value  of  the  said  real  property  occasioned  by  the  removal 
or  destruction  or  injury  to  timber  upon  part  thereof  can 
readily  be  made  certain  by  computation.  We  have  carefully 
calculated  such  loss  and  find  the  same  to  amount  to  len 
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than  the  sum  of  four  hundred  dollars.  For  the  sake  of 
doing  full  justice  and  making  adequate  compensation  to  yon 
in  the  premises,  we  have  made  an  allowance  of  four  hundred 
dollars  on  the  contract  price  payable  for  said  real  property 
lis  aforesaid."  Subsequently  they  offered  to  allow  $600,  but 
appellant  insisted  that  it  should  be  over  $4,000,  estimating  it 
upon  a  basis  entirely  untenable,  as  held  by  the  supreme  court 
in  said  decision  in  the  147th  California  Report.  The  unrea- 
sonable demand  of  appellant,  therefore,  led  to  the  long  delay 
and  expensive  litigation  in  the  cause.  As  a  condition  prece- 
dent to  his  payment  for  the  property  he  required  a  reduction 
from  the  contract  price  of  ten  tames  as  much  as  he  was  en- 
titled to.  Hence  it  is  clearly  a  case  for  the  application  of 
the  principle  of  moratory  interest.  It  is  allowable  ex  aequo 
et  bono,  as  held  by  authorities  of  the  highest  character.  It  is 
said  by  the  supreme  court  of  the  United  States,  in  Curtis  v. 
InneraHty,  6  How.  (U.  S.)  146,  [12  L.  Ed.  380],  that  ''It  is 
a  dictate  of  natural  justice,  and  the  law  of  every  civilized 
country,  that  a  man  is  bound  in  equity,  not  only  to  perform 
his  engagements,  but  also  to  repair  all  Vie  damages  that  accrue 
naturally  from  the  breach.  Hence  every  nation,  whether 
governed  by  the  civil  or  common  law,  has  established  a  com- 
mon measure  of  reparation  for  the  detention  of  money  not 
paid  according  to  contract,  which  is  usually  calculated  at  a 
certain  and  legal  rate  of  interest.  Everyone  who  contracts 
to  pay  money  on  a  certain  day  knows  that  if  he  fails  to  ful- 
fill his  contract  he  must  pay  the  established  rate  of  interest 
as  damages  for  his  nonperformance.  Hence  it  may  correctly 
be  said  that  such  is  the  implied  contract  of  the  parties." 
Here,  as  we  have  seen,  it  was  the  fault  of  appellant  that  the 
sale  was  not  consummated  years  ago,  and  it  is  only  just  that 
he  should  repair  the  damage  that  has  followed  from  the 
breach  of  his  obligation. 

But  outside  of  the  strictly  equitable  view,  the  foregoing 
suggests  the  application  to  the  situation  of  said  section  3287 
of  the  Civil  Code.  Said  section  allows  interest,  as  we  have 
seen,  when  the  damages  are  certain  and  also  when  they  are 
''capable  of  being  made  certain  by  calculation."  Appellant 
was  informed  of  the  number  of  acres  from  which  the  timber 
has  been  removed,  the  land  was  valuable  principally  for  the 
timber,  the  agreed  price  was  fifteen  dollars  an  acre,  and  it 
would  seem  to  be  a  mere  matter  of  calculation  to  determiue 
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what  allowance  should  be  made  for  said  removaL  (Robinson 
▼.  American  Pish  4s  Oyster  Co.,  17  CaL  App.  212,  (119  Pac 
888].) 

There  is  another  view,  also  taken  by  respectable  authority, 
which  would  lead  to  an  affirmance  of  the  judgment.  It  is 
expressed  in  22  Cyc,  page  1514,  as  follows:  ''Where  the 
amount  of  the  demand  is  sufficiently  certain  to  justify  the 
allowance  of  interest  thereon,  the  existence  of  a  setoff  or  coun- 
terclaim which  is  itself  unliquidated  will  not  prevent  the  re- 
covery of  interest  on  the  balance  of  the  demand  found  due 
from  the  time  it  became  due.'' 

In  Healy  v.  Fallon,  69  Conn.  228,  [37  Ati.  495],  the  su- 
preme court  of  Connecticut  held  that  ''In  an  action  for  the 
price  under  a  building  contract,  plaintiff  may  be  allowed  in- 
terest as  damages  for  the  detention  of  the  amount  found  to 
be  due  him,  though  such  price  was  subject  to  unliquidated 
deductions  for  plaintiff's  deviations  from  the  contract." 
The  court  stated  that  "The  claim  was  wholly  a  pecuniary 
one,  and  was  not  at  large,  as  are  claims  for  damages  for 
assault  and  battery,  slander,  or  others  of  like  nature.  It  rep- 
resented a  loss  of  a  pecuniary  value  ascertainable  with  reason- 
able  certainty,  as  of  a  definite  time;  and  we  think  damages 
in  the  shape  of  interest  should  be  recoverable  from  that  time, 
for  such  a  loss,  for  only  in  this  way  can  equity  be  done  be- 
tween the  parties  in  the  case  at  bar." 

In  Tappan  and  Noble  v.  Harwood,  2  Speers,  551,  the  su- 
preme court  of  South  Carolina  said:  "By  the  decisions  of 
this  state,  wherever  a  party  stipulates  in  writing  to  pay 
money  on  a  certain  day,  or  on  the  performance  of  any  stipula- 
tion or  contract,  interest  is  allowed.  On  the  admitted  com- 
pletion and  receipt  of  the  buildings,  interest  would  have  been 
unquestionably  allowable  from  the  time  of  completion.  The 
discount  claimed  by  the  defendant  (for  defective  workman- 
ship) may  reduce  the  amount  covenanted  to  be  paid,  but  does 
not  impair  the  claim  for  interest  on  the  balance,  when  ad- 
justed by  the  verdict  of  the  jury." 

In  Smith  v.  Turner,  33  Or.  379,  [54  Pac.  166],  the  supreme 
court  of  Oregon  held  that  a  counterclaim  for  unliquidated 
damages  in  an  action  on  a  note  does  not  cut  off  the  recovery 
of  interest  on  the  note  from  the  time  the  claim  accrued, 
the  court  stating,  through  Mr.  Justice  Wolverton,  that  "The 
plaintiff's  claim  bears  interest  because  there  is  a  contract  to 
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pay  it,  while,  under  th«  role  announced,  the  defendant's 
oouDterdaims  do  not,  but  it  is  attempted  to  counterclaim  as 
respects  the  finst  separate  defense  as  of  the  date  when  it  is 
alleged  the  damages  accrued,  and  thereby  cut  off  the  running 
of  interest  upon  the  note.  This  cannot  be  done,  however, 
because  it  required  the  verdict  of  the  jury,  or  at  least  the 
confession  or  default  of  the  plaintiff,  to  liquidate  the  de- 
fendants' demand  for  their  alleged  damages  arising  by  reason 
of  plaintiff's  supposed  breach  of  contract,  while  the  note 
draws  interest  by  force  of  its  direct  stipulations."  Other 
cases  holding  similarly  are  Howard  v.  Behn,  27  Oa.  174; 
Stephens  v.  Burgess,  69  Mo.  168;  Oreerdy  v.  Hopkins,  10 
Wend.  (N.  Y.)  96;  Watkins  v.  Junker,  90  Tex.  584,  f40  S. 
W.  11].  Two  or  three  decisions  are  cited  by  appellant  ap- 
parently holding  to  the  contrary,  but  the  weight  of  authority 
seems  to  be  against  him.  But  whatever  rule  may  be  adopted 
in  this  state,  in  the  case  at  bar,  oonsidering  the  trifling 
amount  of  the  setoff  in  comparison  with  what  was  due  under 
the  contract,  it  is  reasonable  and  just  to  hold  that  the  balance 
should  bear  interest  from  the  time  it  was  due.  In  fine,  under 
the  circumstances,  we  think  it  would  be  manifestly  unjust 
and  inequitable  to  deprive  respondents  of  the  interest,  and 
the  portion  of  the  judgment  appealed  from  is  therefore 
affirmed. 

Hart«  Jm  and  Chipman,  P.  J.^  concurred. 


[Civ.  No.  890.    First  Appellate  Dittriet.— Mareh  0,  1012.] 

REDDING  GOLD  &  COPPER  MINING  COMPANY,  a  Cor- 

poration,  and  THOMAS  GILBERT,  Appellants,  v.  NA- 
TIONAL  SURETY  COMPANY,  a  Corporation,  Re- 
spondent. 

Judgment  bt  Dxfault—Ruls  as  to  Vacation— Discb£tion—rxvikw 
UPON  ApPEAir-<3u£8TiON  OF  Abusx. — The  matter  of  setting  aside 
defaults  and  vacating  judgments  entered  thereon  is  very  largely  a 
matter  of  discretion  to  be  liberally  exercised  by  the  trial  court  in 
furtherance  of  justice,  and  where  the  action  of  the  trial  court  will 
result  in  a  trial  upon  the  merits,  the  appellate  courts  are  very  re- 
luctant to  interfere  with  the  exercise  of  such  discretion,  and  will  only 
do  so  when  it  appears  that  there  has  been  a  plain  abase  of  diser^ 
tioB.    Nevertheless,  where  the  appellate  court  is  obliged  to  say  that 
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the  aetion  of  ih%  trial  eonrt  iiiTolTaf  an  abuse  of  discretion,  it  is  the 
dntj  of  tlio  appellate  eonrt  to  reverse  the  action  of  the  trial  court. 

Id. — ^Vaoating  Dkfauut  Judomxnt  Undxb  Biction  478 — Showing  Re- 
quired.— ^Where  a  default  and  judipment  have  been  regularly  entered 
against  a  litigant^  inch  default  and  judgment  cannot  be  set  aside 
and  vacated  except  upon  a  showing,  under  section  478  of  the  Code 
of  Civil  Procedure,  that  they  were  taken  against  him  through  bis 
mistake,  inadvertence,  surprise,  or  excusable  neglect. 

&>.— OoNTRABT  Showing — Failuss  to  Anbwb  ob  Obtain  Extension 
Armt  Nonci  of  Demubbeb  Ovebbuled— Inezousable  Neglect — 
Absence  of  Subpbise. — ^Where  there  is  nothing  in  the  record  to  sus- 
tain the  showing  required,  but  it  appearing  that  the  defendant's 
attomej  was  served  with  a  notice  of  the  overruling  of  a  demurrer 
to  the  complaint,  he  thereby  had  notice  that  the  time  within  which 
the  defendant  eould  answer  to  the  complaint  was  running  against 
him,  and  in  faiUng  to  take  any  action  toward  answering  or  getting 
more  time  to  answer,  the  showing  is  one  of  inexcusable  neglect. 
Neither  could  there  be  any  surprise  at  the  judgment  taken  against 
him,  in  any  legal  sense. 

iDi — Untenable  Demubbeb— Ground  not  Appearing  upon  Face  of  Com- 
plaint.— It  cannot  be  claimed  that  the  demurrer  to  the  complaint 
was  tenable  in  support  of  the  order  vacating  the  default  and  judg- 
ment, where  it  purported  to  raise  the  point  of  the  want  of  capacity 
of  a  foreign  corporation  to  sue  under  the  law  of  this  state,  which 
did  not  appear  upon  the  face  of  the  complaint.  Boeh  demurrer  was 
without  merit,  and  was  properly  overruled. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  setting  aside  a  default 
and  judgment.    Frank  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Henry  H.  Davisy  for  Appellants 

A.  H.  Jarman,  Nat  SchmulowitZy  and  Clarence  Coonan, 
for  Respondent. 

HALL,  J. — ^Thia  is  an  appeal  from  an  order  setting  aside 
a  default  and  vacating  the  judgment  entered  against  defend- 
ant upon  such  default 

The  matter  of  setting  aside  defaults  and  vacating  judg- 
ments entered  thereon  is  very  largely  a  matter  of  discretion, 
to  be  liberally  exercised  by  the  trial  court  in  furtherance  of 
justicei  and  where  the  action  of  the  trial  court  will  result  in 
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a  trial  upon  the  merits  the  appellate  courts  are  yery  reluctant 
to  interfere  with  the  exercise  of  such  discretion,  and  will 
only  do  so  when  it  clearly  appears  that  there  has  been  a 
plain  abuse  of  discretion.  (O'Brien  v.  Leack,  139  Cal.  220, 
[96  Am.  St.  Rep.  105,  72  Pac.  1004].) 

Nevertheless  cases  do  occur  where  the  appellate  court  is 
obliged  to  say  that  the  action  of  the  trial  court  involves  a 
plain  abuse  of  discretion,  and  in  such  case  it  is  the  duty  of 
the  appellate  court  to  reverse  the  action  of  the  trial  court. 
(Shearman  v.  Jorgensen,  106  Gal.  483,  [39  Pac.  863] ;  BaOey 
V.  Taffe,  29  Cal.  423;  People  v.  O'ConnM,  23  Cal.  282.) 

We  think  the  case  at  bar  is  such  a  case. 

Plaintiffs  commenced  this  action  upon  an  injunction  bond 
given  by  defendant  as  the  surety  thereon,  in  an  action  wherein 
one  Basmussen  waa  plaintiff  and  plaintiffs  herein  were  de- 
fendants. 

A  demurrer  to  the  first  complaint  was  sustained.  Plain- 
tifiBs  filed  an  amended  complaint,  to  which  defendant  filed  a 
demurrer.  Subsequently  defendant  filed  an  amended  de- 
murrer. This  demurrer  came  on  regularly  for  hearing  upon 
the  fourth  day  of  February,  1910,  and  no  one  appearing  for 
defendant  it  was  by  the  court  overruled,  and  defendant 
allowed  ten  days  to  answer  to  the  complaint.  Written  notice 
of  the  overruling  of  the  demurrer  and  that  defendant  was 
allowed  ten  days  to  answer  to  the  complaint  was  served  upon 
the  attorney  for  the  defendant  personally  upon  the  fifth 
day  of  February,  1910,  and  his  written  admission  of  service 
indorsed  on  such  notice.  On  the  sixteenth  day  of  February, 
1910,  the  time  allowed  defendant  to  answer  having  expired, 
and  no  extensions  of  time  having  been  granted  either  by 
the  court  or  counsel,  and  no  answer  having  been  filed,  the 
default  of  defendant  was  duly  entered,  and  judgment  entered 
against  defendant  as  prayed  for  in  said  complaint 

Subsequently  defendant  upon  affidavits  procured  an  order 
from  the  court  requiring  plaintiffs  to  show  cause  why  such 
default  and  judgment  should  not  be  set  aside  and  vacated. 
A  hearing  was  had  upon  this  order,  which  resulted  in  the 
granting  of  the  order  appealed  from. 

Where,  as  in  this  case,  a  default  and  judgment  have  been 
duly  and  regularly  entered  against  a  litigant,  such  default 
and  judgment  cannot  be  set  aside  and  vacated,  except  upon 
A  showing  that  they  were  taken  against  him  through  his 
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miatake,  inadvertence,  surprise  or  excusable  neglect.  (Code 
Civ.  Proc,  sec.  473;  Shearman  y.  Jorgensen,  106  Cal.  489, 
[39  Pac.  863];  BaOey  v.  Taffe,  29  CaL  423;  People  y. 
O'ConneU,  23  Cal.  282.)  In  the  case  at  bar  there  is  no 
dispute  that  the  notice  of  the  overruling  of  the  demurrer 
and  of  the  allowance  to  defendant  of  ten  days  to  answer, 
was  served  upon  the  attorney  for  defendant  personally  upon 
the  fifth  day  of  February,  1910.  Neither  defendant  nor  his 
attorney  took  any  action,  either  to  answer  or  in  any  way 
to  further  defend  against  the  complaint  until  after  the 
judgment  had  been  duly  and  regularly  entered.  There  is 
neither  in  the  affidavit  filed  by  the  attorney  for  defendant, 
nor  elsewhere,  any  claim  or  pretense  that  an3rthing  was  said 
or  done  at  the  time  of  the  serving  of  the  notice  of  the  over- 
ruling of  the  demurrer  or  afterward  to  relieve  such  service 
from  having  its  usual  customary  and  legal  effect.  Neither  is 
it  pretended,  either  in  the  affidavit  of  said  attorney  or  else- 
where, that  anything  whatever  occurred  after  the  serving 
of  said  notice  which  could  or  did  prevent  defendant  from  an- 
swering to  the  complaint.  The  bald  facts  are  undisputed 
that  such  service  was  duly  and  regularly  made  upon  the 
attorney  for  defendant,  and  that  he  took  no  further  steps  in 
relation  to  the  action  until  after  judgment  had  been  duly 
and  regularly  entered  against  his  client. 

His  affidavit  does  show  that  the  hearing  upon  his  demurrer 
had  been  continued  several  times,  that  upon  several  occasions 
the  attorney  for  plaintiffs  was  not  present  at  the  calling  of 
the  demurrer,  and  that  he,  the  affiant,  had  allowed  the  hear- 
ing to  go  over  because  of  the  absence  of  the  attorney  for 
plaintiffs,  and  that  he  had,  prior  to  the  overruling  of  his 
demurrer,  extended  other  courtesies  to  the  attorney  for 
plaintiffs.  And  in  his  affidavit  in  support  of  the  application 
for  the  order  appealed  from  he  states:  "When  deponent 
learned  that  plaintiffs  claimed  to  have  taken  the  default  of 
the  defendant,  he  was  very  much  surprised,  in  the  first  place, 
because  of  deponent's  liberal  practice  toward  Mr.  Davis 
[plaintiffs'  attorney]  in  not  having  taken,  or  attempting  to 
take,  his,  said  Davis',  default  upon  the  numerous  occasions 
hereinabove  mentioned,  when  neither  the  said  Davis  nor  any 
of  his  representatives  had  been  in  court,"  and  also  because  a 
representative  of  the  affiant  had,  at  some  time  before  the  over- 
ruling of  the  demurrer  stated  to  the  attorney  for  plain- 
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tiffs  that  he  oonsidered  the  demurrer  well  taken.  An  a  matter 
of  law,  the  demurrer  was  not  well  taken.  Aooording  to  the 
affidavit  of  the  attorney  for  plaintifEs^  ''the  point  of  the 
amended  demurrer  is,  that  since  the  complaint  does  not  con- 
tain any  allegation  of  compliance  by  the  plaintiff,  a  South 
Dakota  corporation,  with  section  405  of  the  Civil  Code,  it  has 
not  the  legal  capacity  to  maintain  this  action  nnder  section 
406  of  the  Civil  Code.'*  There  was  no  merit  at  all  in  the 
demurrer.  It  does  not  appear  upon  the  face  of  the  complaint 
that  said  plaintiff  had  not  complied  with  such  section.  The 
want  of  capacity  to  sue  can  only  be  raised  by  demurrer  when 
such  want  of  capacity  appears  upon  the  face  of  the  complaint 
(Code  Civ.  Proc.,  sec.  430;  Los  Angeles  By.  Co,  v.  Davis,  146 
CaL  179,  [106  Am.  St  Rep.  20,  79  Pac.  866].) 

The  cases  referred  to  by  the  attorney  for  defendant  (Wood 
T.  BaU,  190  N.  Y.  217,  [83  N.  E.  21] ,  and  American  De  Forrest 
Wireless  Tel.  Co.  v.  Superior  Court,  153  CaL  532,  [96  Pac 
15])  give  no  support  whatever  to  the  claim  of  defendant's 
attorney  as  to  the  merits  of  his  demurrer.  The  New  York 
case,  when  read  in  its  entirety,  is  distinctly  against  him,  and 
the  case  in  153  CaL  is  not  in  point  as  to  the  question  pre- 
sented by  the  demurrer. 

The  court,  therefore,  did  not  err  in  overruling  defendant's 
demurrer,  and  the  order  vacating  the  judgment  cannot  be 
sustained  upon  any  contention  that  might  be  made  to  the 
effect  that  the  court  erred  in  overruling  such  demurrer. 

We  are  thus  forced  to  look  to  the  record  to  find  facts  suffi- 
cient to  support  a  claim  that  the  default  and  judgment  were 
taken  against  defendant  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect  We  find  nothing  in  the  record 
to  support  any  such  claim.  When  the  attorney  for  defend- 
ant was  served  with  notice  of  the  overruling  of  the  demurrer 
he  had  notice  that  the  time  within  which  defendant  could 
answer  was  running.  The  simple  fact  that  he  had  been  lib- 
eral and  courteous  in  his  treatment  of  counsel  upon  the  other 
side  did  not  justify  him  in  ignoring  the  effect  of  the  service 
of  such  notice.  In  failing  to  take  any  action  toward  either 
answering  or  getting  more  time  to  answer,  he  was  guilty  of 
inexcusable  neglect. 

Neither  can  he  claim  that  the  judgment  was  taken  against 
his  client  through  surprise  in  any  legal  sense.  The  very  pur- 
pose of  giving  the  notice  of  the  overruling  of  the  demurrer 
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and  the  allowance  of  time  to  answer  was  to  put  defendant 
upon  notice  that  default  might  be  entered  upon  expiration 
of  the  time  allowed.  Nothing  waa  said  or  done  to  cause  de- 
fendant or  its  attorney  to  believe  that  if  no  answer  was  filed 
judgment  would  not  be  taken  in  due  oourse. 

Quite  as  good,  if  not  a  better,  showing  for  vacating  a  judg- 
ment entered  upon  a  default  was  made  both  in  Shearman  v. 
Jorgensen,  106  Cal.  483,  [39  Pac.  863],  and  in  Bailey  v. 
Taffe,  29  CaL  423,  and  yet  the  supreme  court  was  in  each 
case  constrained  to  hold  that  the  trial  court  had  erred  in 
granting  relief,  and  reversed  the  order.  (See»  also^  People  v. 
O'ConneU,  23  Cal.  282.) 

The  order  is  reversed. 

Kerrigan,  J.,  and  Ijennon,  P.  J.,  concurred. 

THE  COURT. — As  a  matter  of  justice  to  the  attorneys 
who  represented  the  defendant  and  respondent  before  this 
court  in  the  above-entitled  matter,  it  is  proper  to  say,  as  an 
addition  to  the  facts  stated  in  the  opinion  filed  in  said  matter 
March  9,  1912,  that  said  attorneys  did  not  represent  said  de- 
fendant in  the  proceedings  in  the  court  below  that  resulted 
in  the  entry  of  default  and  judgment  against  said  defend- 
ant 
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y  W.  BURKI,  Appellant,  v.  PLBASANTON  SCHOOL  DIS- 
TRICT OP  ALAMEDA  COUNTY,  a  Municipal  Corpo- 
ration,  etc.,  W.  H.  COPE,  P.  M.  DONOHUE,  and  L.  C. 
WALTER^  Trustees  of  said  School  District,  Respondents. 

SruooL  BuHiDiNO — PowKS  or  BoABO  or  Tbustsss — Gonditions  or  Con- 
tract TO  Buni) — ^Aock^aVob  of  Plans — ^Appboyal  or  Bond — Con- 
STBUcnoN  or  Statutb. — It  la  held  that  under  a  fair  eonstruetion  of 
the  aet  of  1S72  (Btoti.  1872,  p.  925)  providing  for  the  erection 
of  pnblie  aebool  buildings,  it  empowen  the  board  of  tmstees  of  a 
■ehool  distriet  to  accept  the  plans  and  ipeciilcationi  of  an  architect 
for  a  school  building  only  upon  the  condition  of  the  execution  and 
approval  of  the  required  bond,  and  both  the  acceptance  of  the  plana 
and  specifications  and  the  ezecutioa  and  approval  sf  such  bond  are 
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essential  conditions  of  a  valid  contract  for  th«  areetioa  of  soeh  aehool 

building. 

Id. — Complaint  ov  Akchitect  iob  Damagu  worn  Bbxaoh  ov  OoimtAO^^ 
Causk  ot  Action  Nonkxistint. — ^A  complaint  bj  the  architect  for 
damages  for  alleged  breach  of  a  contract  to  areet  the  public  school 
building,  which  merely  alleges  that  the  plans  and  speeiilcatioDs  sub- 
mitted bj  him  therefor  were  accepted  by  the  board  of  trustees  of 
the  school  district,  and  that  he  prepared  and  deHvered  a  bond  in  the 
required  sum,  which  shows  that  it  was  deliyered  long  after  its  date, 
contrary  to  the  statute,  and  avers  that  the  bond  was  disapproved  and 
rejected  by  the  board  of  trustees,  and  that  they  notified  plaintiff 
that  they  had  rescinded  their  action  and  had  advertised  for  new 
bids,  without  further  averment,  shows  on  Its  face  that  the  alleged 
eontract  sued  upon  never  existed,  and  never  could  exist,  and  a  gen- 
eral demurrer  thereto  was  properly  sostained,  without  leave  to 
amend. 

&>. — Failubi  to  Oivb  Statutobt  Bond  mot  Hattce  of  Dxtensb. — 
Where  the  plaintiff  haa  assumed  to  set  forth  all  of  the  ftiets,  and 
that  the  alleged  statutory  bond  sot  forth  was  rejected  for  the  reason 
appearing  upon  the  face  of  the  complaint,  that  it  did  not  comply 
with  the  statute,  and  that  the  bond  was  rejected  on  that  groand, 
besides  for  a  different  reason,  It  cannot  be  tenably  claimed  that  the 
failure  to  give  the  statutory  bond  should  be  pleaded  as  a  defense, 
and  cannot  be  taken  advantage  of  by  demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    F.  B.  Ogden,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  eourt. 

Langan  &  Mendenhall,  and  Emil  Pohli,  for  Appellant 

Wm.  H.  Donahue,  District  Attorney,  and  Walter  J.  Bur- 
pee, Deputy  District  Attorney,  for  Bespondents. 

LENNON,  P.  J. — ^This  is  an  action  upon  an  alleged  eon- 
tract  which  it  is  claimed  that  the  defendants  made  with  the 
plaintiff  for  personal  services  as  a  supervising  architect  and 
for  plans  and  specifications  of  a  proposed  new  school  building 
in  Pleasanton  school  district.  A  general  demurrer,  grounded 
upon  the  insufficiency  of  the  facts  stated  in  plaintiff's  com- 
plaint to  constitute  a  cause  of  action,  was  sustained  without 
leave  to  amend.  Thereupon  judgment  was  ordered  and  en- 
tered, denying  plaintiff  any  relief  and  awarding  costs  to 
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the  defendants,  from  which  the  plaintiff  has  appealed  upon 
the  judgment-roll. 

The  complaint  in  substance  and  effect  alleges  that  the  de- 
fendants, as  the  board  of  school  trustees  for  Pleasanton 
school  district,  in  accordance  with  the  requirements  of  an 
act  to  regulate  the  erection  of  public  buildings  and  structures 
(Stats.  1871-72,  p.  925),  invited  architects  generally  to  sub- 
mit plans  and  specifications  for  the  erection  of  a  proposed 
new  school  building.  In  the  published  notice  inviting  the 
competition  of  architects  it  was  specified  that  the  defendants, 
as  the  board  of  trustees,  were  authorized  to  expend  $26,000 
in  the  construction  of  the  building,  and  that  a  premium  of 
three  and  one-half  per  cent  of  the  contract  price  would  be 
allowed  to  the  successful  architect  upon  the  adoption  of  his 
plans  and  specifications,  and  that  the  architect  whose  plans 
and  specifications  were  finally  adopted  would  be  required  to 
superintend  the  erection  of  the  building,  for  which  he  would 
be  paid,  in  addition  to  the  original  premium,  a  fee  of  one 
and  one-half  per  cent  of  the  contract  price.  It  was  further 
specified  in  said  notice  "that  prior  to  awarding  any  premium 
for  said  plans  and  specifications  said  board  would  require 
said  architect  to  give  a  good  and  sufiScient  bond  ...  in  the 
penal  sum  of  five  thousand  dollars,  to  be  approved  by  the 
board  of  trustees,  and  conditioned  that  within  sixty  days 
from  the  date  of  said  bond  the  said  architect  will,  on  pres- 
entation to  him,  enter  into  a  contract  containing  such  condi- 
tions and  provisions  as  may  be  required  of  him  by  such  board 
of  trustees." 

Within  the  time  required  by  the  notice  plaintiff  prepared 
and  submitted  to  the  defendants  plans  and  specifications  for 
the  proposed  building,  and  thereafter,  it  is  alleged,  the  de- 
fendants accepted  and  adopted  the  same,  and  employed  the 
plaintiff  as  the  architect  of  the  proposed  building,  and  di- 
rected that  he  give  a  bond  in  the  sum  of  $5,000  in  accordance 
with  the  requirements  of  its  published  notice  and  the  act 
hereinbefore  referred  to. 

Subsequently,  on  September  14,  1909,  the  plaintiff  pre- 
pared and  delivered  to  the  defendants  a  bond  in  the  specified 
amount,  dated  August  19,  1909,  and  conditioned  among  other 
things  that,  within  sixty  days  from  the  date  of  the  bond, 
the  plaintiff  would  "on  presentation  to  him  enter  into  a  con- 
tract containing  such  provisions  and  conditions  as  may  be 
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required  by  ihe  •ehool  diitriet  tnd  board  of  tmsteet  thereof, 

etc" 

The  def endanti  refoaed  to  approye  thia  bond,  for  the  rear 
aon,  affirmatiyely  alleged  in  the  oomplaint,  that  they  ''had 
received  aome  information  that  the  proposed  echool  build- 
ing conld  not  be  constmeted  for  ^6,000,  and  that  said 
building  wonld  be  unsafe  and  unfit  for  occupancy  aa  a  school 
building  if  built  according  to  the  plaintiff's  plana  and  specific 
cations,  and  for  the  further  reason  that  said  bond  was  dated 
August  19,  1909,  instead  of  the  day  of  delivery." 

Immediately  following  the  rejection  of  the  bond  the  do- 
fendantSy  by  resolution,  rescinded  the  previous  action  of  the 
board  in  tiie  matter,  and  advertised  for  other  plana  and 
specifications,  and  notified  plaintiff  of  ita  action. 

It  is  not  alleged  in  the  oomplaint  that  the  defendants  pre- 
sented any  contract  to  the  plaintiff  for  execution,  or  that  hia 
plans  and  specifications  were  ever  used  by  the  defendants, 
or  that  the  proposed  building  was  ever  erected. 

In  support  of  the  judgment  the  defendanti  rely  mainly 
upon  the  contention  that  the  plaintiff's  oomplaint  does  not 
and  cannot  be  made  to  state  a  cause  of  action,  because  it 
affirmatively  appears  from  the  facts  pleaded  that  the  contract 
sued  on  was  never  legally  consummated,  in  this,  that  the  bond 
furnished  by  the  plaintiff  was  not  conditioned  and  approved 
as  required  by  the  law  and  the  notice  calling  for  the  submis- 
sion of  plans. 

The  act  of  April,  1872,  under  which  the  proceedings  for 
the  erection  of  a  school  building  were  inaugurated,  provides 
in  effect  that  when  by  any  statute  of  thia  state  power  is  given 
to  any  board  to  erect  any  public  building,  it  shall  be  the  duty 
of  said  board  to  advertise  for  plans  and  specifications,  and  to 
state  in  the  advertisement  the  amount  authorized  by  law  to 
be  expended  in  the  erection  of  the  building  and  the  premium 
awarded  to  the  contractor  whose  plans  and  specifications  may 
be  adopted;  and  that  ''whenever  the  plans  and  specifications 
of  any  architect  shall  be  adopted"  the  board  must  "before 
any  premium  shall  be  awarded  for  such  plans  and  specifica- 
tions, require  such  architect  to  execute  and  file  with  the  .  .  • 
board  of  trustees  ...  a  good  and  sufficient  bond  ...  in  the 
penal  sum  of  five  thousand  dollars,  to  be  approved  by  the 
.  .  .  board  of  trustees  .  .  .  and  conditioned  that,  within  sixty 
days  from  the  date  of  said  bond,  he  will,  upon  presentment 
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to  him,  enter  into  a  contract  containing  such  provisions  and 
conditions  as  may  be  required  by  such  board  of  trustees 
•  •  .  and  also  conditioned  that  he  will  ^ye  such  further  bond 
to  secure  the  faithful  performance  of  such  contract  .  .  • 
in  the  eyent  that  such  board  should  within  said  sixty  days** 
require  said  architect  to  enter  into  a  contract  to  erect  the 
building  at  the  price  specified  in  the  published  notice. 

The  concluding  clause  of  the  act  provides  that  all  contracts 
entered  into  in  violation  of  the  act  shall  be  null  and  void. 

It  is  the  plaintiff's  theory  that  the  allegations  of  his  com- 
plaint show  a  completed  contract  not  only  for  his  plans  and 
specifications,  but  for  hia  individual  services  as  well  as  super- 
intendent of  the  proposed  building,  and  having,  as  he  claims, 
performed  all  the  conditions  required  of  him  by  the  law 
and  the  published  notice  of  the  defendants,  they  must  re- 
spond in  damages  for  the  alleged  breach  of  the  contract. 

Plaintiff  construes  the  statute  in  question  to  mean  that  the 
approval  of  l^e  board  is  not  a  condition  precedent  to  the 
payment  of  the  premium  to  the  architect  whose  plans  have 
been  adopted,  and  that  the  only  purpose  of  the  bond  is  to 
insure  the  proper  performance  of  any  subsequent  contract 
which  the  board  may  make  with  the  architect  In  order  to 
sustain  this  construction  of  the  statute  it  would  be  necessary 
to  first  read  out  of  it  the  clause  which  provides  that  *' When- 
ever the  plans  and  specifications  of  any  architect  diall  be 
adopted  such  board  of  trustees  •  .  .  shall,  before  any  pre- 
mium shall  be  awarded  for  such  plans  and  specifications,  re- 
quire such  architect"  to  execute  a  bond,  to  be  approved  by 
ibe  board,  and  conditioned  that  *' within  sixty  days  from 
the  date  of  said  bond  he  will,  upon  presentment  to  him, 
enter  into  a  contract,'*  etc  A  fair  construction  of  the  act 
in  question  compels  the  conclusion,  it  seems  to  us,  that  it 
empowers  the  defendants  to  accept  the  plaintiff's  plans  and 
specifications  only  upon  the  condition  of  the  execution  and 
approval  of  the  required  bond,  and  that  therefore  two  things 
must  happen  before  a  contract  with  an  architect  can  be  legally 
consummated  and  a  premium  awarded,  namely,  delivery  and 
adoption  of  the  plans  and  specifications^  and  the  execution 
and  approval  of  the  required  bond.  (TUley  v.  County  of 
Cook,  103  U.  8.  155,  [26  L.  Ed.  374] ;  Harm  ei  ol.  v.  Town 
of  Rochester,  29  Ind.  App.  12,  [63  N.  E.  874] ;  Waisk  v.  8t. 
Louii  Exposition,  101  Mo.  534,  [14  a  W.  722] ;  SnUthmeyer 

iSQM. 
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V.  United  States,  147  U.  S.  842,  [37  L.  Ei  196,  13  Sup.  Ct 
Eep.  321].) 

In  the  case  at  bar  but  one  of  the  ennmerated  eaaentials 
of  the  statutory  contract  is  pleaded  as  having  been  performed, 
namely,  the  presentment  and  adoption  of  the  plans  and  specifi- 
cations. The  other  essential — the  giving  and  approval  of 
the  required  bond — ^it  affirmatively  appears  from  the  allega- 
tions of  the  plaintiff's  complaint,  has  never  been  complied 
with.  True,  a  bond  was  presented  for  the  approval  of  the 
defendants,  but,  as  appears  from  the  complaint,  the  condi- 
tion of  the  bond  in  the  material  matter  of  time  was  radically 
different  from  the  condition  prescribed  by  the  statute;  and 
if,  aa  we  think,  the  adoption  of  plans  and  specifications  was, 
in  obedience  to  the  requirements  of  the  statute,  conditional 
upon  the  execution  and  approval  of  the  required  bond,  then, 
in  the  absence  of  such  a  bond,  duly  approved,  no  valid  con- 
tract could  be  entered  into  by  defendants  with  the  author 
of  such  plans  and  specifications.  If  we  are  correct  in  this 
conclusion,  it  follows  tiiat  the  complaint  does  not  and  cannot 
be  made  to  state  a  cause  of  action. 

It  was  suggested  in  the  plaintiff's  brief  that,  even  if  it 
be  conceded  that  plaintiff  failed  to  give  the  statutory  bond, 
this  was  a  matter  which  should  be  pleaded  as  a  defense, 
and  that  it  cannot  be  taken  advantage  of  by  demurrer.  This 
contention  is  untenable.  The  plaintiff  undertook  to  plead 
all  of  the  circumstances  of  the  transaction,  apparently  in 
anticipation  of  any  defense  which  might  be  available  to 
the  defendant.  He  is  bound  by  the  facts  pleaded  in  his  com- 
plaint; and  as  it  is  apparent  upon  the  face  of  the  complaint 
that  those  facts  do  not  and  cannot  be  made  to  state  a  cause 
of  action  upon  a  completed  and  valid  contract,  the  demurrer 
was  correctly  sustained  without  leave  to  amend. 

The  judgment  appealed  from  is  affirmed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred. 
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[ar.  No.  9d(K    Itel  Appellate  Dietrlet— Manh  11,  1918.] 

WILLIAM  P.  McDEEMOTT,  Respondent,  v.  THOMAS 
CATPIELD  and  EDWABD  O.  VINZENT,  Copartnera, 
etc.,  Appellants. 

OONTRACT  TO  SiLL  LAND  IN  SAN  I^NdSOO— DkPOSIT — ^DSSTBUOTION  Of 

Beoobds  in  Two  Days  —  Unmxeohantabli  Titls — Action  roa 
MoNiT  Had  and  Bbceivxd. — Where  a  eontraet  to  eell  and  purchase 
land  in  San  Francisco  waa  made  April  16,  1906,  and  $500  was  paid 
on  account  of  the  price  under  an  agreement  aUowing  the  purchaser 
twentj  days  to  examine  the  title,  and  if  found  defeetiTO,  the  eeller 
waa  to  be  allowed  thirtj  days  in  which  to  perfect  the  title,  la  default 
of  which  the  depoiit  was  to  be  returned,  and  bj  the  destructioa 
of  the  records  of  San  Franeiseo  bj  Are  April  IS,  1906,  a  merchant- 
able title  under  the  terms  of  the  eontraet  was  rendered  impossible, 
the  purchaser  had  the  right  to  disaffirm  it  and  recover  the  deposit  ia 
an  action  for  monej  had  and  received. 

L). — ^Nonox  OF  DErBcnva  Titlb  UNDsa  thi  Ck)NTBAOT  not  BsQuiaxD — 
0EFECTIVX  NoTicx  IiiiiATEaiAL. — ^Upon  the  destruction  of  the  rec- 
ords before  anjthing  was  done  under  the  contract  bejond  the  paj- 
ment  of  the  monej,  no  notice  of  defective  title  mentioned  in  the 
eontraet  to  be  given  bj  the  purchaser  within  twenty  dajs  was  neces- 
sary, as  it  would  have  been  an  idle  and  useless  act,  which  the  law 
never  requires;  and  it  cannot  be  held,  under  the  eircumstances  of  the 
ease,  that  a  defective  notice  would  disentitle  the  purchaser  to  the 
return  of  his  deposit. 

iDd — ^Abandonusnt  oa  Mutual  BisoisaiON  of  Oontkaot  not  BaQunxD 
TO  Maintain  AonoN  dt  PuacHASxa. — The  evidence  in  the  case  was 
not  required  to  show  an  abandonment  or  mutual  rescission  of  the 
contract  bj  both  parties,  in  order  that  the  purchaser  may  maintain 
an  action  of  money  had  and  received  to  recover  the  deposit.  It  is 
sufficient  to  sustain  the  action  that  the  evidence  shows  that  the  title 
was  essentially  defective,  and  that  it  was  impossible  for  the  vendor 
to  remedy  the  defect  and  convey  a  perfect  title. 

Appxal  fsom  Judgment  not  Takkn  in  Tims— DisiiissAL. — ^An  appeal 
from  the  judgment  noi  taken  in  time  must  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  motion  for  a  new  trial.    George  H.  Cabaniss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Dorn  &  Dom  ft  Sayage,  for  Appellants. 
Breen  ft  Eelly,  for  Bespondent. 

EEBBIOAN,  J. — ^This  ia  an  action  for  money  had  and 
received,  to  recover  $500,  a  deposit  paid  upon  the  purehaae 
price  of  a  parcel  of  real  estate. 

On  or  about  the  sixteenth  day  of  April,  1906,  plaintiff 
agreed  in  writing  to  purchase  a  certain  described  piece  of 
real  estate  in  the  city  and  county  of  San  Francisco,  and  he 
paid  to  the  defendants  on  account  of  the  price  thereof  the 
sum  of  $500.  The  agreement  in  effect  provided  that  he 
should  have  twenty  days  in  which  to  examine  the  title  and 
consummate  the  sale.  If  the  title  was  found  to  be  defective, 
the  seller  was  to  be  allowed  thirty  days  after  notice  thereof 
to  perfect  the  same,  in  default  of  which  the  deposit  was  to  be 
returned. 

At  the  trial  it  was  admitted  by  the  parties  that  on  the 
eighteenth  day  of  April,  1906,  the  records  in  the  office  of 
the  county  recorder  of  the  city  and  county  of  San  Francisco 
were  destroyed  by  fire,  so  that  after  said  conflagration  there 
existed  no  record  title  to  said  property. 

No  notice  of  defective  title  was  given  by  plaintiff,  bat  on 
June  15,  1906,  he  caused  notice  of  cancellation  to  be  served 
on  the  defendants,  based  upon  what  may  be  conceded  to  have 
been  untenable  grounds.  Accompanying  this  notice  of  res- 
cission was  a  demand  upon  defendants  for  the  return  to 
plaintiff  of  the  $500  deposit. 

Judgment  for  plaintiff  was  entered  as  prayed,  from  which 
defendants  appeal,  as  also  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

The  record  having  been  destroyed,  it  was  impossible  for 
the  defendants  to  convey  to  plaintiff  a  merchantable  title 
within  the  time  contemplated  by  the  contract.  Consequently 
notice  of  defective  title  mentioned  in  the  contract  was  not 
necessary  in  order  to  entitle  the  plaintiff  to  maintain  this 
action.  Such  notice  would  have  been  an  idle  and  useless  act, 
wiiich  the  law  never  requires.  (Title  Document  Co.  v.  Kerri- 
gan, 150  Cal.  289,  [119  Am.  St.  Rep.  199,  8  L.  B.  A.,  N.  S., 
682,  88  Pac.  356] ;  Hooe  v.  O'Callaghan,  10  Cal.  App.  567, 
[103  Pac.  175];  McCroekey  v.  Ladd  [Cal.],  28  Pac.  216; 
Cabrera  v.  Fayne,  10  Cal.  App.  675,  [103  Pac  176] ;  Bead 
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T.  Walker,  18  Ala.  823;  Pate  y.  McConneU,  106  Ala.  449,  [18 
South.  98].) 

As,  under  the  circumstances  of  thii  case,  no  notice  was 
required,  it  cannot  be  held  that  a  defective  notice  would  dis- 
entitle the  plaintiff  to  the  return  of  his  deposit. 

It  is  asserted  that  the  eyidence  in  the  case  does  not  show 
that  there  was  an  abandonment  or  mutual  rescission  of  the 
contract,  and  therefore,  so  it  is  argued,  this  action,  being  one 
for  money  had  and  received,  cannot  be  maintained.  As 
the  evidence  shows  that  the  title  was  defective,  and  that  it 
was  impossible  for  the  owner  within  the  time  prescribed  by 
the  contract  to  remedy  the  defect  and  convey  a  perfect  title, 
the  plaintiff  was  at  liberty  to  disaffirm  the  contract,  and 
entitled  to  sue  for  the  deposit  in  this  form  of  action.  (2 
Encj.  of  PL  &  Pr.  1018,  1019,  and  note  on  p.  1019 ;  Daly  v. 
Bernstein,  6  N.  M.  380,  [28  Pao.  764] ;  Demesmey  r.  Grave- 
Un,  56  111.  93.) 

The  appeal  from  the  judgment  was  not  taken  in  time,  and 
is  hereby  ordered  dismissed.  The  order  denying  a  new  trial 
is  a£Srmed. 

Lennon,  P.  J.,  and  Hall,  J.,  concurred. 


[GIt.  No.  1002.    Fint  AppeUats  Distriet.-— Marek  11, 1912.] 

H.  H.  McPIKE,  Appellant,  v.  H.  B.  MEHRMANN,  AdmimV 
trator,  etc.,  Substitute  in  Place  of  ALLEN  SMALL,  Ex- 
ecutor of  Will  of  OLIVE  COULSON,  Deceased,  et  al., 
Respondents,  and  FBAN£  McMANN,  ELLA  F.  Mc- 
MANN,  HATTIE  DONLON,  and  FRANK  MoMANN, 
as  Executor  of  the  Will  of  ROBERT  COULSON,  De- 
ceased,  Appellants. 

Btatdtost  Pbooxkdins  bt  Husband  vo  DvroMixn  VssTms  Of  Cou- 

MUNITT  PBOPEETT   Uf  NAMX  OF  DbCXASSD  WUTB — BlPRXSEMTATIVKa 

or  DxoBASSD  Wine  not  Oonoludbd  in  Partition. — A  statutory  pro- 
eeeding,  under  section  1723  of  the  Code  of  Civil  Procedure,  to  have  il 
determined  that  real  property  standing  in  the  name  of  the  deceased 
wife  was  community  property  which  vested  in  the  husband  at  the 
time  of  her  death,  does  not  constitute  a  conclusive  adjudicatioo 
•gainst  the  representatives  of  the  deceased  wife,  who  wore  in  the 
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poBsessioD  of  tbe  property,  and  were  not  parties  thereto,  and  were  not 
before  the  eourt,  so  as  to  give  it  the  eifeet  of  an  equitable  decree  aa 
against  them;  and  it  maj  be  shown  by  them  in  a  subsequent  action 
for  partition,  in  which  the  representatiyes  of  the  deceased  wife  and 
of  the  deceased  husband  are  before  the  court,  that  the  property  was 
the  separate  property  of  the  wife,  and  it  may  be  so  found  and  ad- 
judged by  the  court. 

lb. — Purpose  of  Statutobt  PnocDEDiNa — CoNnrnoNAL  Effect  of  I>»- 
CBEX. — The  statutory  proceeding  taken  under  section  1723  ef  the 
Code  of  Civil  Procedure  is  only  intended  as  a  means  to  have  it  de- 
termined that  a  person  is  dead,  npon  whose  death  the  asserted  right 
•f  another  person  depends,  and  not  to  have  the  validity  of  that  right 
eondusively  adjudicated.  The  decree  in  the  proceeding,  as  respects 
persons  not  parties,  merely  determines  conditionally  that  if  the  party 
petitioning  haa  any  asserted  right  or  title  accruing  on  the  death  of 
another  person,  such  right  or  title  has  accrued. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny* 
ing  a  new  trial.    Gkorge  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  T.  Thornton,  for  Plaintiff-Appellant 

H.  W.  Bradley,  for  Frank  McMann  et  al.,  Appellants. 

Robert  Edgar,  and  Edward  C.  Harrison,  for  H.  B.  Mehr- 
mann,  Administrator,  etc.  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  by  plaintiff  from  a 
judgment  against  him  and  from  an  order  denying  his  motion 
for  a  new  trial,  in  an  action  for  the  partition  of  certain  real 
property. 

January  20,  1906,  Olive  Coulson  died,  leaving  a  last  will 
and  testament,  whidi  was  duly  admitted  to  probate,  and 
Allen  Small  qualified  aa  executor  thereof.  At  the  time  of 
her  death  the  three  parcels  of  real  property,  the  subject  of 
this  controversy,  stood  of  record  in  her  name,  and  she  left 
as  her  surviving  spouse  Robert  Coulson.  September  26,  1906, 
Robert  Coulson  filed  a  petition  under  the  provisions  of  sec- 
tion 1723,  Code  of  Civil  Procedure,  and  after  ten  days'  notice 
by  publication  in  a  daily  newspaper  a  hearing  was  had,  and 
the  court  made  its  decree,  adjudging  that  the  property  here 
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involved  was  oommunity  property,  and  vested  absolutely  in 
Robert  Coulson,  as  the  surviving  spouse  of  Olive  Coulson, 
upon  her  death.  The  executor  of  the  estate  of  Olive  Coulson, 
deceased,  although  in  possession  of  the  property  at  the  time, 
received  no  personal  notice  of  said  proceedings,  and  conse- 
quently did  not  appear  therein. 

September  6,  1906,  Robert  Coulson  made  and  executed 
a  deed  to  an  undivided  one-third  of  said  real  property  to  the 
plaintiff  herein.  Subsequently  Robert  Coulson  died,  leaving 
a  will,  and  Frank  McMann  was  appointed  executor  of  his 
estate.  November  8, 1906,  this  action  was  commenced  against 
the  estate  of  Olive  Cioulson  and  against  the  executor  and 
devisees  under  the  will  of  Robert  Coulson,  the  plaintiff  alleg- 
ing the  ownership  of  the  property  to  be  exclusively  in  himself 
and  in  the  estate  of  Robert  Coulson  as  tenants  in  common, 
and  praying  for  a  partition  thereof. 

All  the  defendants  except  the  executor  of  the  estate  of 
Olive  Coulson,  deceased,  filed  answers  admitting  the  allega- 
tions of  the  complaint.  Said  executor  filed  an  answer,  deny- 
ing that  the  plaintiff  was  the  owner  or  holder  of  any  estate 
in  said  real  property,  and  setting  up  that  the  estate  of  Olive 
Coulson,  deceased,  was  the  owner  in  fee  simple  and  in  pos- 
session thereof. 

During  the  pendency  of  the  cause  Allen  Small,  the  said 
executor,  died,  and  H.  B.  Mehrmann,  being  appointed  ad- 
ministrator of  the  estate  of  Olive  Coulson,  deceased,  was 
substituted  in  his  place  as  defendant. 

At  the  trial  the  executor  of  the  estate  of  Olive  Coulson, 
deceased,  introduced  evidence  tending  to  show  that  she  at 
the  time  of  her  death  and  prior  thereto  was  the  owner  in 
fee  simple  absolute  of  all  of  the  real  property  described  in 
the  complaint.  Plaintiff,  on  the  other  hand,  depended  en- 
tirely on  the  decree  in  the  proceedings  instituted  by  Robert 
Coulson  above  referred  to. 

The  court  by  its  decree  adjudged  that  the  real  property  in 
question  belonged  to  the  said  estate  of  Olive  Coulson,  de- 
ceased, in  fee  simple,  and  quieted  the  title  of  said  estate 
against  the  plaintiff  and  against  the  codefendants  of  said 
executor. 

Section  1723,  Code  of  Civil  Procedure,  provides  that  if  any 
person  shall  die  who  was  the  owner  of  a  life  estate,  or  if 
sach  person  at  the  time  of  his  death  was  one  of  the  spouses 
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owning  a  homestead,  or  if  such  person  was  a  married  woman 
who  at  the  time  of  her  death  was  the  owner  of  community 
property  which  passed  upon  her  death  to  a  surviving  hus- 
band, any  person  interested  in  the  property  may  file  a  peti- 
tion setting  forth  the  facts,  **and  thereupon,  after  such  notice 
by  publication  or  otherwise  as  the  court  may  order,  the  court 
shall  hear  such  petition  and  the  evidence  offered  in  support 
thereof;  and  if  upon  such  hearing  it  shall  appear  that  such 
life  estate  of  such  deceased  person  absolutely  terminated  by 
reason  of  his  death,  or  such  homestead  or  community  prop- 
erty vested  in  the  survivor  of  such  marriage,  the  court  shall 
make  a  decree  to  that  effect,  and  thereupon  a  certified  copy 
of  such  decree  may  be  recorded  in  the  office  of  the  county 
recorder,  and  thereafter  shall  have  the  same  effect  as  a  final 
decree  of  distribution  so  recorded.** 

The  question  in  controversy  here  was  recently  squarely  de- 
cided against  the  position  of  the  appellants  in  the  case  of 
King  v.  PatUy,  159  Cal.  549,  [115  Pac.  210],  There,  at  the 
time  of  the  death  of  one  Cornelia  Chase,  there  stood  of 
record  in  her  name  certain  real  property  which  had  been 
acquired  while  she  was  the  wife  of  one  Levi  Chase.  After 
her  death,  pursuant  to  proceedings  instituted  by  said  Chase 
under  the  terms  of  said  section  1723,  Code  of  Civil  Pro- 
cedure, the  property  was  held  to  be  community  property, 
and  consequently  to  vest  absolutely  in  him  as  the  surviving 
spouse  of  Cornelia.  Subsequently  the  plaintiff — who  derived 
title  from  said  Cornelia-— claiming  that  said  property  was  her 
separate  property,  commenced  an  action  to  quiet  his,  said 
plaintiff's,  title  thereto.  After  declaring  that  if  all  the  per- 
sons interested  in  the  estate  of  Cornelia  Chase  had  actually 
appeared  in  the  proceeding  or  were  regularly  brought  within 
the  jurisdiction  of  the  court  by  service  of  process,  the  pro- 
ceeding would  be  treated  as  an  ordinary  action  in  equity, 
and  the  superior  court  would  have  jurisdiction  to  determine 
the  title  to  the  property,  the  court  held  (Mr.  Justice  Angelotti 
writing  the  opinion)  that  as  '* neither  any  legal  representa- 
tive of  the  deceased  Cornelia  Chase  nor  all  of  her  heirs 
were  shown  to  have  appeared  or  to  have  been  served  with 
process,"  the  court  ''was  bound  to  consider  the  decree  solely 
as  one  given  in  the  special  proceeding  prescribed  by  section 
1723  of  the  Code  of  Civil  Procedure,''  and  to  give  it  suoh 
effect  as  a  proper  construction  of  that  section  warranted. 
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So  oonstraing  it  the  court  decided  that  the  proceeding  was 
only  intended  as  a  means  **to  have  it  determined  that  a 
certain  person  is  dead,  upon  whose  death  the  asserted  right 
of  another  person  depends,  and  not  one  to  have  the  validity 
of  the  right  conclusively  adjudicated/'  Quoting  from  Han- 
sen V.  Unhn  Savings  Bank,  148  Cal.  157,  [82  Pac.  768],  the 
court  further  said:  *'The  decree  in  the  proceeding  merely 
determines  that,  if  the  party  petitioning  has  any  asserted 
right,  or  title,  accruing  on  the  death  of  another  person,  such 
asserted  right  or  title  has  accrued.  ...  It  is  often  con- 
venient and  important  to  those  interested  in  or  examining  a 
title  to  have  some  record  evidence  of  the  death  of  a  life 
tenant,  a  homestead  claimant,  or  other  person  upon  whose 
death  some  right  or  estate  vests." 

On  the  authority  of  that  case  and  the  cases  there  cited, 
the  judgment  and  order  appealed  from  are  affirmed. 

Lennon,  P.  J.,  and  Hall,  J.,  concurred. 


[GIt.  No.  1058.    Seeond  AppeOate  Dtetriet. — ^Mareh  11,  1912.] 

D.  J.  CARPENTER,  Respondent,  v.  C.  P.  GROGAN. 

Appellant 

Sale  of  Gbowinq  Olive  Crop— LiiiirxD  Pubohass  of  "Four  Tons  of 

QUi   OUVIS" — ^DlSIONATION   BT   PUBGHABXB   OF   ReSIDUB   AS   "PlCK- 

LING  OUYBS" — ^Wabbantt  OF  QuAUTT  NOT  IiiPUBD. — ^Under  a  con- 
tract for  the  Bale  of  an  olire  crop  growing  upon  the  trees  of  the 
vendor,  not  sufficiently  ripe  for  gathering,  where  a  smaller  price 
per  ton  was  expressly  limited  to  "four  tons  of  oil  olives/'  and  the 
residue  of  the  crop  was  designated  bj  the  purchaser  as  "pickling 
olives,"  at  a  higher  price  per  ton,  all  olives  to  be  carefully  picked 
by  the  purchaser  and  paid  for  at  agreed,  after  delivery,  in  the  ab- 
senee  of  an  express  warranty  that  the  residue  were  "pickling  olives/' 
none  is  implied  from  such  designation,  and  any  loss  of  quality  of 
part  of  the  residue  by  frost  and  wind,  before  gathering,  rendering 
part  thereof  unmerchantable,  otherwise  than  as  "oil  olives/'  must 
fall  upon  the  purchaser. 

Sxk — Findings  upon  GoNFLionNG  Evidbnob  not  Bbvibwablb. — ^Where 
the  questions  of  fact  determined  by  the  findings  of  the  trial  judge 
rest,  in  the  main,  upon  evidence  of  a  conflicting  nature,  the  findings 
are  not  sabjeet  to  review  upon  appeal. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Ghas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

Powers  &  Holland,  for  Appellant 

Oeo.  P.  Adams,  and  Curtis  &  McNabb,  for  Respondent. 

JAMES,  J. — ^Appeal  from  a  judgment  entered  in  favor 
of  plaintiff,  and  from  an  order  denying  defendant's  motion 
for  a  new  trial.  On  the  19th  of  August,  1909,  the  following 
contract  was  entered  into  between  plaintiff  and  defendant : 

''This  agreement  made  and  entered  into  by  and  between 
D.  J.  Carpenter,  and  Chss.  P.  Orogan  of  Los  Angeles,  both 
parties  of  the  state  of  California,  is  to  the  effect  that  Chas. 
P.  Orogan  agrees  to  purchase  of  said  D.  J.  Carpenter  his  crop 
of  olives  now  growing  on  the  trees  at  Del  Bosa  at  the  follow- 
ing prices: 

"One  hundred  &  ten  dollars  per  ton  on  cars  at  Del  Bosa — 
less  $55.00  per  ton  on  four  tons  agreed  on  as  Oil  Olives. 
Olives  to  be  picked  in  a  careful  manner  for  Ripe  Pickling 
Olives.  Payment  to  be  made  within  30  days  from  date  of 
shipment. 

"I  hereby  acknowledge  receipt  of  $1.00  as  first  payment  on 
the  Olives. 

•'C.  P.  GROGAN. 
*'D.  J.  CARPENTER.'' 

At  the  time  this  contract  was  executed  plaintiff  was  the 
owner  of  an  olive  orchard  upon  which  the  fruit  which  was 
made  the  subject  of  the  contract  was  then  growing.  At  that 
time  the  olives  had  about  matured,  but  were  not  in  the  state 
of  ripeness  desired  by  the  vendee.  Shipment  of  the  crop 
commenced  in  the  latter  part  of  October  and  continued  from 
time  to  time  until  the  17th  of  February.  Certain  payments 
were  made  on  account  of  the  purchase  price  agreed  to  be 
paid  by  the  vendee,  but  at  th€  time  shipment  of  the  crop 
was  condmded  defendant  contended  that  only  a  balance  of 
$290.35  was  due,  while  the  plaintiff  insisted  that  the  amount 
was  $1,666.17.  This  dispute  arose  on  account  of  the  fact  that 
a  portion  of  the  uuves  before  delivery  to  the  transportation 
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eompany  had  become  damaf^d  by  frost  and  other  action  of 
the  elements.  It  was  the  contention  of  the  defendant  that 
his  contract  should  be  so  oonstrued  as  to  require  the  plaintiff 
to  accept  for  all  olives  delivered  which  were  not  suitable  for 
pickling  a  price  which  would  equal  the  reasonable  value  of 
such  olives  if  purchased  to  be  used  for  manufacturing  oil. 
It  was  admitted  that  all  of  the  olives  delivered  could  be  manu- 
factured into  oil,  but  that  for  pickling  purposes  a  special 
standard  of  size,  firmness  and  ripeness  was  required.  De- 
fendant in  his  answer  alleged  that  as  to  the  damaged  olives, 
plaintiff  had  agreed  subsequent  to  the  making  of  the  contract 
set  out  above  that  he  should  receive  only  the  reasonable 
market  price  therefor.  The  trial  court,  however,  found 
against  the  contention  of  the  defendant  as  to  the  making  of 
this  subsequent  agreement,  and  found,  further,  that  all  of 
the  olives  were  picked  in  a  careful  manner,  and  that  under 
the  terms  of  the  contract  tiiere  was  due  a  balance  of  $1,537.75 
to  the  plaintiff,  for  which  amount  judgment  was  entered.  In 
the  findings  of  the  court  it  was  further  recited  that  some  of 
the  olives  had  been  damaged  by  frost  or  wind.  It  appeared 
by  the  testimony  that  the  olives  were  all  merchantable  for 
the  purpose  of  being  manufactured  into  oil.  The  trial  court 
determined  that  defendant  was  liable  to  plaintiff  under  the 
contract  for  all  olives  delivered  at  the  rate  of  $110  per  ton, 
except  for  four  tons,  for  which  it  was  recited  in  the  contract 
payment  was  to  be  made  at  the  rate  of  $55  per  ton.  All  of 
the  questions  argued  depend  for  their  solution  upon  what 
construction  should  be  given  to  the  contract.  If  the  defend- 
ant may  be  said  to  have  reserved  for  his  benefit  a  condition 
to  be  implied  from  the  written  contract  of  sale  that  the  olives 
to  be  delivered,  except  the  four  tons  agreed  upon  as  oil  olives, 
should  be  suitable  for  pickling  purposes,  otherwise  that  they 
should  not  be  paid  for  at  the  rate  of  $110  per  ton,  then  the 
various  objections  made  would  appear  to  be  of  substantial 
merit.  However,  we  agree  wholly  with  the  trial  court  in  its 
construction  of  the  contract  of  sale.  The  crop  of  olives  was 
then  growing  upon  the  trees  and  was  about  matured  when  the 
defendant  made  his  contract  of  purchase;  that  contract  con- 
tains no  terms  from  which  there  can  be  construed  any  war- 
ranty of  quality  as  to  the  fruit  contracted  for;  on  the  con- 
trary, it  was  expressly  recited  that  it  had  been  agreed  that  f  ou  r 
tons  only  of  the  olives  were  to  be  paid  for  at  $55  per  ton  as  ' '  oii 
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olives/'  The  crop  was  purchased  as  a  crop  then  in  existence 
and  not  one  to  be  grown  in  the  futnre ;  that  crop  was  not  de- 
stroyed, but  was  delivered  to  the  defendant  by  the  plaintiflF. 
If  the  defendant  expected  to  insist  upon  a  certain  standard  of 
size,  ripeness,  or  other  quality,  to  be  possessed  by  the  fruit  at 
the  time  it  was  delivered,  then  that  matter  should  have  been  ex- 
pressed in  the  written  agreement  of  sale ;  otherwise  the  vendor 
could  not  be  bound  by  it.  This  court  recently  had  occasion  to 
construe  a  similar  contract  in  the  case  of  Kenney  t.  Orogan, 
17  Cal.  App.  527,  [120  Pac.  433],  and  questions  almost  identical 
with  those  presented  here  were  there  fully  considered  and 
determined  adversely  to  this  defendant's  present  contentions. 
The  decision  rendered  in  that  case  and  the  authorities  therein 
cited  are  applicable  here.  The  questions  of  fact  determined 
by  the  findings  of  the  trial  judge  rest  in  the  main  upon  evi- 
dence of  a  conflicting  nature,  and  therefore  those  findings 
are  not  subject  to  review. 

Upon  the  whole  case  as  presented  on  the  record  submitted 
to  us,  in  our  opinion,  there  is  no  error  shown. 

The  judgment  and  order  are  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  oonrti 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  8,  1912. 


[Civ.  No.  924.    Fint  AppeUate  Di8triet.->Mai«h  12,  1212.] 

J.  KASCH,  Respondent,  v.  LABOR  TEMPLE  ASSOCIA- 

TION,  Appellant 

Qajm  of  Laundkt  Business  With  Ps&sonal  Pbopkbtt— Falsi  Bxpbb- 
sxntationb  as  to  extxnt  of  business— deduction  of  damaais 
FBOii  PsiCB — ^BxscissiON  IicpBAOTiGABLB. — Upon  the  sale  of  A  laun- 
dry busiiieM,  with  the  goodwill  thereof,  with  horses,  wagona,  har- 
aeas  and  storm  robes,  where  $100  had  been  paid  upon  the  price,  and 
ft  balance  of  $500  was  claimed  thereupon,  and  defendant  alleged 
that  the  contract  was  obtained  hj  false  representations^  and  claimed 
a  lesciasion,  and  the  eoort  found  that  defendant  was  damaged  to 
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the  extent  of  $100  b^"  the  false  representations,  tliat  the  business 
had  been  delivered  to  defendant,  and  eannot  bo  fully  restored,  that 
one  of  the  horaes  had  been  sold,  and  no  retnm  of  reeeipts  was  of- 
fered, it  is  held  that  the  court  did  justice  between  the  parties  by 
deducting  the  $100  from  the  balance  due,  and  rendering  judgment 
for  plaintiff  for  the  residue. 

Id, — Bestoration  or  Status  Esssntul  to  Biscission  or  Contbagt. — 
The  full  restoration  of  the  status  of  the  other  party  is  essential 
to  the  right  of  rescission  of  a  contract  therewith  on  the  ground  of 
alleged  fraud;  and  where,  upon  the  sals  of  a  business,  it  becomes 
impossible,  as  the  result  of  the  execution  of  the  eontract,  to  place 
the  parties  in  statu  quo,  there  ean  b6  ao  rescission  of  the  contract, 

APPEAL  from  a  jadgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  J.  £. 
Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  H.  Benson,  for  Appellant. 

Rogers,  Bloomingdale  ft  Free,  for  Bespondent 

HALL,  J. — This  is  an  appeal  from  a  judgment  in  favor  of 
plaintiff  and  an  order  denying  defendant's  motion  for  a 
new  trial. 

Plaintiff  and  one  Bloemer  were  copartners,  and  as  such  con- 
ducted a  laundry  business  under  the  name  of  the  Standard 
Electric  Laundry,  and,  as  is  alleged  in  the  complaint,  on  the 
twenty-seventh  day  of  February,  1909,  "entered  into  a  con- 
tract in  writing  with  the  defendant  Labor  Temple  Associa- 
tion, whereby  they  agreed  to  sell  to  said  defendant  their 
aforesaid  laundry  business  and  the  goodwill  thereof,  also 
two  horses,  four  wagons,  two  sets  of  harness  and  two  storm 
robes,  for  a  consideration  of  six  hundred  (600)  dollars,  to  be 
paid  as  follows,  to  wit:  'One  hundred  (100)  dollars  upon  the 
signing  of  said  agreement,  and  five  hundred  (500)  dollars 
upon  the  delivery  of  said  business,  such  delivery  and  payment 
to  be  made  within  two  weeks  after  the  making  and  execution 
of  said  contract  as  aforesaid.'  ** 

Plaintiff  alleged  full  compliance  with  the  conditions  of  the 
eontract  by  the  vendors,  an  assignment  by  Bloemer  to  plain- 
tiff and  refusal  to  pay  the  balance  of  $500  by  def endank 
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By  way  of  defense  defendant  pleaded  that  the  execution  of 
said  agreement  was  procured  by  certain  false  and  fraudulent 
representations  as  to  the  amount  of  business  being  done  by 
the  vendors,  made  by  plaintiff,  and  a  rescission  and  offer  in 
writing,  made  March  25,  1909,  to  return  all  property  received 
under  the  agreement,  conditioned  on  plaintiff's  paying  to 
defendant  the  $100  paid  on  the  execution  of  the  contract  of 
sale,  and  also  denied  performance  by  the  vendors,  save  as  to 
the  delivery  of  the  chattels  mentioned. 

The  court,  among  other  things,  found  that  the  contract  was 
procured  through  the  false  and  fraudulent  representations 
of  plaintiff,  as  dleged  in  tiie  answer.  That  immediately  upon 
the  execution  of  said  contract  plaintiff  and  his  assignor  re- 
tired from  the  laundry  business,  and  within  the  time  limited 
by  the  contract  delivered  to  the  defendant  the  horses,  wagons, 
harness  and  robes  mentioned  in  the  contract,  and  the  business 
actually  being  done  by  the  Standard  Electric  Laundry.  That 
defendant  has  continued  to  carry  on  said  business,  using  said 
personal  property  in  connection  therewith,  but  has  disposed 
of  one  of  the  horses  mentioned  in  said  contract  and  delivered 
to  defendant.  That  defendant  offered  to  rescind  said  con- 
tract and  to  return  said  personal  property  and  business,  as 
alleged  in  the  answer,  but  that  defendant  when  said  offer  was 
made  ''was  not,  and  is  not  now,  able  to  restore  said  plaintiff 
and  his  assignor,  or  either  of  them,  to  the  situation  they 
were  in  with  respect  to  said  business  at  the  time  said  con- 
tract was  made  and  said  property  and  business  delivered  to 
the  defendant  as  aforesaid,  nor  to  place  said  plaintiff  and  his 
assignor,  or  either  of  them,  in  statu  quo,^' 

The  court  further  found  that  defendant  had  been  damaged 
by  the  false  representations  and  failure  of  plaintiff  in  the 
sum  of  $100,  and  therefore  deducted  this  amount  from  the 
balance  due  under  the  contract,  and  gave  judgment  for  plain- 
tiff for  the  balance,  to  wit,  $400. 

The  first  point  urged  by  appellant  seems  to  be  that  the 
court  erred  in  finding  that  the  vendors  delivered  the  business 
actually  being  done  by  them  to  defendant.  The  finding  as 
made  is  supported  by  the  evidence. 

The  business  of  the  vendors  consisted  of  two  routes.  The 
driver  of  one  of  these  routes  was  at  once  employed  by  de- 
fendant, and  took  charge  of  that  route,  and  collected  the  work 
therefrom.    Plaintiff  went  with  the  same  driver  for  two  weeks 
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over  the  other  route,  and,  according  to  his  testimony,  called 
on  all  of  the  customers  on  that  route,  save  two,  who  by  other 
evidence  were  shown  to  have  moved  into  the  other  route.  It 
is  true  the  evidence  of  plaintiff  shows  that  a  goodly  portion 
of  the  customers  refused  to  patronize  defendant,  and  in  that 
sense  he  was  unable  to  deliver  such  business.  But  the  de- 
livery which  he  did  make  was,  we  think,  a  substantial  com- 
pliance with  the  contract,  so  far  as  delivery  of  the  business 
was  concerned. 

The  court,  however,  found  that  the  contract  was  procured 
through  false  representations  as  to  the  business  being  done 
by  the  vendors,  and  this  finding  must  be  accepted  as  correct. 
The  representation  was  to  the  effect  that  the  business  of  the 
vendors  amounted  to  between  $100  and  $125  per  week,  and  the 
court  found  that  it  was  substantially  less  than  $100  per  week. 
This,  of  course,  justified  a  rescission  by  defendant  if  promptly 
made  on  discovery  of  the  fraud,  unless  the  situation  of  the 
parties  had  been  so  changed  through  the  execution  of  the  con- 
tract that  the  siattts  quo  could  not  be  restored.  The  court 
found  that  at  the  time  of  the  attempted  rescission  and  at  the 
trial  defendant  was  not  able  to  restore  plaintiff  and  his 
assignor  to  the  situation  they  were  in  with  respect  to  said 
business  when  the  business  was  delivered  to  defendant.  It  is 
urged  that  the  evidence  does  not  support  this  finding. 

We  think  it  does.  The  vendors  immediately  retired  from 
the  laundry  business,  as  the  court  found  that  they  had  agreed 
to  do.  Defendant  at  once  advertised  that  it  had  purchased 
the  business  of  the  vendors.  A  goodly  portion  of  the  cus- 
tomers refused  to  patronize  defendant,  and  doubtless  trans- 
ferred their  patronage  to  other  laundries.  The  evidence 
shows  that  the  business  done  by  defendant  on  the  routes  trans- 
ferred by  plaintiff  to  defendant  decreased  twenty  per  cent 
in  the  second  week  from  the  amount  done  in  the  first  week. 
It  is  clear  that  the  defendant  could  not  return  to  the  vendors 
the  business  that  they  had  in  fact  delivered  to  defendant.  It 
is  highly  probable  that  many  of  the  customers  would  refuse 
to  go  back  to  tiie  vendors,  if  they  should  return  to  the  busi- 
ness, but  would  insist  on  giving  their  patronage  to  defend- 
ant.    The  status  quo  could  not  be  restored. 

The  situation  brings  the  case  within  the  rule  laid  down  in 
the  ably  considered  case  of  Snow  v.  AlleUy  144  Mass.  546,  [59 
Am.  Bep.  119,  11  N.  E.  764],  where  it  is  said:  "A  civil  pro- 
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eeeding  is  not  intended  to  infli<it  punishment  upon  anyone, 
still  less  a  punishment  which  shall  inure  to  the  advantage  of 
another,  who  is  sufficiently  protected  when  he  has  received 
full  indemnity  for  all  the  injury  he  has  suffered." 

Brockkans  v.  Schilling,  52  Mo.  App.  75,  is  a  case  which  in 
its  essential  features  is  very  similar  to  the  case  at  bar.  It 
was  a  case  where  a  saloon  business  had  been  sold.  The  buyer 
brought  an  action  to  rescind,  alleging  fraud.  The  court  held 
that  because  the  seller  could  not  be  restored  to  his  original 
position  the  action  would  not  lie;  that  no  right  of  rescission 
exists  ^' where  there  has  been  such  a  change  of  circumstances, 
through  lapse  of  time  or  otherwise,  as  disables  the  purchaser 
from  putting  the  seller  in  statu  quo/^ 

Where  upon  the  sale  of  a  business  it  becomes  impossible, 
as  a  result  of  the  execution  of  the  contract,  to  place  the  par- 
ties in  statu  quo,  there  can  be  no  rescission  of  the  contract. 
{Bailey  v.  Fox,  78  Cal.  389,  [20  Pac.  868].) 

In  the  case  at  bar  there  was  evidence  to  the  effect  that  the 
chattels  sold  to  and  still  used  by  defendant  were  of  the  value 
of  $300  and  more.  This  left  but  $300  as  the  supposed  value 
of  the  goodwill  of  the  business  sold.  Because  of  the  misrep- 
resentations as  to  the  amount  of  business  done  the  court  al- 
lowed damages  to  defendant  in  the  sum  of  $100.  The  de- 
fendant is  still  in  full  possession  of  the  chattels  (save  one 
horse,  which  it  sold),  and  carrying  on  the  business  transferred 
to  it,  and  has  at  all  times  been  in  receipt  of  the  profits  there- 
from, and  has  never  made  any  offer  to  account  for  such  profits. 

It  was  held  in  Martin  v.  Burns  Wine  Co.,  99  Cal.  355,  [33 
Pac.  1107],  that  the  failure  to  offer  to  restore  a  small  amount 
of  the  dividends  received  from  stock  which  were  the  subject 
of  a  fraudulent  sale  was  fatal  to  the  right  to  rescind. 

On  the  whole  case  the  judgment  rendered  by  the  learned 
trial  judge  seems  to  do  justice,  and  we  can  see  no  reason  for 
disturbing  the  action  of  the  trial  court. 

The  judgment  and  order  are  affirmed. 

LennoUi  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[GiT.  No.  107S.    8eeoBd  Appellata  Dittriei.— Mareh  14,  1018.] 

J.  F.  HALI/-MABTIN  COMPANT,  a  Corporation,  Respond- 
ent, y.  W.  E.  HUQHES,  Appellant 

B.  B.  MARTIN,  Respondent,  ▼.  W.  E.  HUGHES,  Appellant 

OoNT&Aor  lo  Sill  Lani>— Imfbovzmkntb  bt  PuacHAsnts — Bboohtbt- 
ANGS  Arm  DxPAULT — ^FoRBCLoeuBB  or  Deeds  or  Tbust— Oonsid- 
SBATiON  roB  Assumption  or  Debts. — ^Where,  under  a  eontraet  bj 
the  defendant  to  seU  land,  the  purehasen  in  potseesion  subdivided 
it  into  lot!  and  improved  the  laine  at  large  expense,  and  incurred 
large  indebtednees,  and  after  default  in  the  payment  of  purchase 
money  to  defendant,  the  property  was  reconveyed  to  defendant  under 
an  agreement  that  defendant  should  assume  and  "pay  to  Martin 
and  Hall  $S,200  for  street  improvements,"  whieh  in  fact  included 
other  improvements  aggregating  that  sum,  besides  "$8,700  for  mort- 
gage indebtedness,"  whieh  was  in  faet  for  deeds  of  trust  foreclosed  in 
that  sum,  it  is  held  that  the  equity  of  redemption  acquired  by  the 
reconveyance  was  a  suiBeient  consideratioB  for  the  agreement  to  as- 
sume the  whole  amount  of  such  debts. 

Id. — GoNSTBUcnoN  or  Agbbbmbnt  to  Pat  Bum  roB  Bnoan  Ixtbotb* 

MBNTS — ^PaBOL   EVIDENGB   TO   EXPLAIN    INTENTION    iNADMISSniiB.— 

It  is  held  that  in  the  construction  of  the  agreement  to  pay  the  sun 
of  "$8,200,  street  improvements,"  the  amount  specified  is  the  con- 
trolling factor,  and  not  the  specification  of  the  matter  to  which  the 
payment  should  be  applied;  and  that  the  defendant  was  obligated 
by  his  agreement  to  pay  that  fuU  sum.  And  since  the  contract  is 
susceptible  of  construction  on  its  face,  parol  evidence  was  not  ad- 
miBsible  to  explain  the  intention  of  the  parties  to  the  contract. 

Id. — GoNTBACT  Made  roB  Benefit  or  Thibo  Pabtt— Right  or  E^fobgb- 
MENT. — Under  section  1559  of  the  Civil  Code,  "a  contract  made  ex« 
pressly  for  the  benefit  of  a  third  person  may  be  enforced  by  him 
at  any  time  before  the  parties  thereto  rescind  it"  While  such  con- 
tract remains  unreednded,  the  relations  of  the  parties  are  the  same 
as  though  the  promise  had  been  made  directly  to  such  third  party. 

Id. — EsT0i*PEL  or  Dxtendant — Acquiesobnge  in  Bight  or  Pubohasebs 
to  Contbaot  roB  Total  Debt  as  upon  a  Single  Item. — It  was  the 
right  of  the  purchasers,  if  conscious  of  an  indebtedness  to  plaintiff 
approximating  $8,200,  to  contract  with  the  defendant  that  he  should 
pay,  as  for  any  single  item,  an  amount  sufficient  to  cover  all  their 
obligations  to  plaintiff,  and  defendant  having  acquiesced  in  this,  and 
agreed  to  pay  such  gross  sum,  and  having  accepted  the  conveyance 
and  retained  its  benefits,  should  not  be  heard  now  to  say  that  the 
Item  specified  was  less  than  the  aggregate  amount  agreed  to  be  paid 
IS  Csl.  App. 
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as  part  of  the  purchase  monej,  sneli  aggregate  amount  representing 
the  bona  fide  indebtedness  of  his  grantors  to  plaintiff  at  the  time. 

lb. — Division  ow  Items  ow  Cbxdit  in  Two  Suits. — ^The  fact  that  differ- 
ent items  of  the  indebtedness,  which  might  have  been  recovered  bj 
the  plaintiff  in  one  suit,  were  divided  and  set  forth  in  two  suits, 
such  election  not  having  been  objected  to,  and  the  judgments  ren- 
dered in  the  two  actions  being  correct  in  amount,  and  within  the 
limits  of  the  liability  of  defendant  to  plaintiff,  after  having  paid 
part  ther$jof,  the  Judgments  will  not  be  disturbed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Curtis  D.  Wilbur,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Woodruff  &  McClure,  for  Appellant 

O.  C.  DeOarmo,  for  Respondent. 

ALLEN,  P.  J. — ^The  facts  disclosed  by  the  record  are  these : 
During  the  year  1909  defendant  entered  into  an  agreement 
in  writing  with  Daniel  Stone  and  Paul  H.  Blades  for  the  sale 
of  certain  real  property  in  Los  Angeles  county.  Stone  and 
Blades  entered  into  possession  and  formed  a  corporation 
known  as  the  Central  Square  Company,  which  corporation 
was  merely  a  corporate  agency  in  and  about  the  subdivision 
and  improvement  and  sale  of  the  property.  Default  being 
made  by  Stone  and  Blades  as  to  certain  payments,  they  en- 
tered into  an  agreement  with  defendant  through  which  Stone 
and  Blades  and  the  corporation  conveyed  all  claim  to  the 
property  so  contracted  to  purchase,  in  consideration  of 
which  defendant  agreed  to  pay  certain  indebtedness  thereto- 
fore created  by  Stone  and  Blades  and  the  corporation  in  an 
effort  at  subdivision  and  sale  of  the  property.  This  agree- 
ment, in  so  far  as  material  to  a  disposition  of  the  questions 
presented  upon  this  appeal,  recited  as  follows:  "[Hughes] 
promises  and  agrees  to  assume  and  pay  all  those  debts  of  the 
Central  Square  Company,  as  follows:  Martin  and  Hall  for 
street  improvements,  eight  thousand  two  hundred  dollars 
($8200) ;  mortgage  indebtedness  on  houses  erected  on  said 
premises,  three  thousand  seven  hundred  dollars  ($3700) ;  with 
interest  on  all  of  said  claims."    Li  this  agreement  were  men- 
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tioned  certain  other  debts  not  necessary  to  specify.  Plaintiff 
had  before  this  agreement  performed  the  engineering  work 
necessary  in  laying  out  the  streets  and  platting  the  tract, 
through  which  an  indebtedness  of  $532.75  arose.  In  addi- 
tion, plaintiff  had  done  the  work  of  making  and  oiling  the 
streets,  which  work,  exclusive  of  the  engineering  work,  was 
of  the  value  of  $5,957.55;  in  addition  to  which  plaintiff  had 
constructed  three  houses  on  certain  lots  of  the  tract,  upon 
which  there  remained  due  to  plaintiff  the  aggregate  sum  of 
$1,665.48.  Before  this  last  agreement  with  defendant  was 
executed  mechanics'  liens  had  been  filed  by  plaintiff  covering 
these  items  of  indebtedness  and  actions  thereon  were  pending. 
The  lots  upon  which  the  houses  had  been  constructed  and 
covered  by  the  liens  had  been  conveyed  to  Stone  and  Blades, 
and  what  was  denominated  ''mortgages"  in  the  agreement 
were  in  fact  deeds  of  trust.  These  deeds  of  trust  had  been 
foreclosed  before  the  rescinding  agreement  was  entered  into. 
Plaintiff  brought  two  suits,  one  for  $7,627.09  for  work  done 
and  materials  furnished  in  the  improvement  of  the  real  prop- 
erty described  in  the  agreement,  and  the  other  for  $532.75,  as 
a  part  of  the  $8,200  agreed  to  be  paid  for  the  improvemebt 
of  said  property.  It  is  shown  by  the  record  that  as  a  matter 
of  fact  the  cost  of  the  street  improvements  proper  was 
$5,957.55.  This  amount  defendant  paid  and  plaintiff  re- 
ceived on  account.  Judgment  was  accordingly  rendered  in 
the  first-mentioned  suit  for  $1,669.44  and  in  the  second  for 
$532.75,  the  aggregate  of  which  two  judgments,  together  with 
the  amount  paid,  was  a  little  less  than  the  $8,200  mentioned 
in  the  agreement.  The  court  upon  the  trial  found  that  Stone 
and  Blades  and  the  corporation  had  conveyed  to  defendant 
all  of  the  premises  described  in  the  agreement,  and  that  de- 
fendant was  the  owner  and  holder  thereof.  The  court  fur- 
ther found  that  the  Martin  mentioned  in  the  agreement  was 
plaintiff  herein,  and  that  the  $8,200  specified  in  said  agree- 
ment included  the  indebtedness  for  work  done  by  plaintiff 
in  the  improvement  of  the  property.  Motions  for  new  trial 
were  made  and  denied;  and  from  the  judgments  rendered, 
and  from  the  order  denying  the  motions,  defendant  appeals. 
The  two  causes  were  by  stipulation  consolidated  upon  the  trial 
and  heard  together,  and  the  appeal  is  presented  upon  a  single 
record. 
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We  find  no  merit  in  appellant's  first  eontention,  namely, 
that  the  finding  that  defendant  by  the  conveyance  of  Blades 
and  Stone  and  the  corporation  became  the  owner  and  holder 
of  all  of  the  three  lots  had  no  support  from  the  evidence.  The 
deeds  of  trust,  denominated  mortgages  in  the  agreement,  had 
been  foreclosed,  and  defendant  by  the  agreement  and  recon- 
veyance by  Stone  and  Blades  acquired  the  equity  of  redemp- 
tion. This  was  sufficient  consideration  to  support  the  promise 
made  in  the  agreement  with  reference  thereto.  {Bay  r 
Williams,  112  111.  97,  [54  Am.  Rep.  209,  1  N.  B.  340].)  No 
question  is  presented  as  to  the  effect  of  a  sale  under  power 
given  in  a  deed  of  trust.  Such  deeds  of  trust  not  appearing 
in  the  record,  it  must  be  assumed  that  the  only  remedy 
afforded  thereby  was  by  way  of  foreclosure,  and  that  the  same 
were  of  a  character  warranting  the  court  in  entering  a  decree 
of  foreclosure,  and  through  which  decree  of  foreclosure  a 
right  of  redemption  existed. 

The  controlling  question  involved  relates  to  the  construction 
which  should  be  given  the  agreement  assuming  and  agreeing 
to  pay  to  plaintiff  for  street  improvements  the  sum  of  $8,200. 
The  trial  court  determined  that  the  amount  specified  was  the 
controlling  factor,  and  not  the  specification  of  the  matter  to 
which  the  payment  should  be  applied.  We  are  of  opinion  that 
the  court  did  not  err  in  so  construing  the  agreement.  Seo- 
tion  1559  of  the  Civil  Code  provides :  ' '  A  contract,  made  ex- 
pressly for  the  benefit  of  a  third  person,  may  be  enforced 
by  him  at  any  time  before  the  parties  thereto  rescind  it" 
While  such  contract  remains  unrescinded,  the  relations  of 
the  parties  are  the  same  as  though  the  promise  had  been 
made  directly  to  the  third  party.  The  payment  of  $8,200  to 
plaintiff  was  clearly  a  part  of  the  purchase  money  agreed 
to  be  paid  in  consideration  of  the  quitclaim  of  those  in  pos- 
session and  who  had  made  the  improvements.  ''It  is  not  the 
business  of  the  defendant  to  go  upon  a  tour  of  investigation 
as  to  the  merits  of  plaintiff's  claim  against  its  grantors  after 
agreeing  to  pay  it."  {Washer  v.  Independent  M.  <t-  D.  Co., 
142  Cal.  708,  [76  Pac  654].}  Stone  and  Blades  possessed 
the  right,  if  conscious  of  an  indebtedness  to  plaintiff  approx- 
imating $8,200,  to  contract  with  defendant  to  pay  for  any 
single  item  an  amount  sufficient  to  cover  all  obligations.  This 
they  seem  to  have  done  in  the  agreement  entered  into  with 
defendant,  by  which  they  directed  the  payment  of  the  aggre- 
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gate  of  BVich  indebtednen  upon  one  item.  Defendant  acqui- 
esced in  this  and  agreed  to  pay  such  gross  sum,  and  accepted 
the  conveyance  and  retains  the  benefits,  and  he  should  not 
now  be  heard  to  say  that  the  item  specified  was  less  than  the 
aggregate  amount  agreed  to  be  paid  as  part  of  the  purchase 
money;  such  aggregate  amount  representing  a  bona  fide  in- 
debtedness of  Stone  and  Blades  to  plaintiff  at  the  time. 

The  views  we  have  expressed  render  it  unnecessary  to  con- 
sider the  many  specifications  of  error  as  to  the  action  of  the 
trial  court  in  refusing  to  admit  evidence  tending  to  explain 
the  intention  of  the  parties.  The  contract  being,  in  our 
opinion,  susceptible  of  construction  upon  its  face,  evidence 
tending  to  explain  the  intention  was  not  admissible. 

While,  in  our  opinion,  it  was  competent  for  plaintiff  to 
have  brought  a  single  action  to  recover  the  $8,200,  yet,  having 
elected  to  bring  two  actions  and  no  objection  being  made 
thereto,  and  the  judgments  rendered  in  the  two  actions  being 
correct  in  amount  and  within  the  limits  of  the  liability  of 
defendant  to  plaintiff,  no  reason  suggests  itself  why  such 
judgments  should  be  disturbed. 

The  judgment  and  order  in  each  case  are,  thereforOi 
affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CHv.  No.  1016.    Tint  AppeUata  District.— Mareh  15,  1018.] 

HATTIE  M.  KEARNEY,  Respondent,  v.  JOHN  PALMER, 
C.  KNUDSON,  JOHN  DOB  PETERSON,  J.  W. 
PIERSON,  and  MARY  JANE  SANDSTONE  (H.  B. 
MEHRMAN,  Administrator,  etc.,  Substituted  in  Place 
of  JOHN  PALMER,  Now  Deceased),  Appellants. 

Vacation  or  Dxtaxtlt  Jubomxnt— <3eneral  Bule  as  to  Review  of 
DiscaKTioN  UPON  Appeal — Abuse — ^Bobdeb  Line. — Under  the  gen- 
eral rule  that  the  granting  or  denial  of  a  motion  to  set  aside  a 
judgment  by  default  is  largely  a  matter  of  discretion  to  be  exer- 
eised  by  the  trial  court,  and  that  the  action  in  granting  or  refusing 
the  application  will  only  be  reversed  where  there  is  a  clear  abuse 
of  discretion,  it  is  held  that  while  the  present  appeal  from  an  order 
lefuaing  to  vacate  a  judgment  by  default  appears  to  be  near  the 
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border  line,  yet  thig  court  ii  unable  to  nnj,  in  Tiew  of  the  entire 
reeord,  that  the  trial  court  abused  its  discretion  in  denying  appel- 
lants' motion. 

Id. — Reliance  or  Sxtbstituted  Attobnet  upon  False  Statement  ov 
CUBNTS. — ^Where  it  appears  that  a  substituted  attorney  relies  upon 
the  false  statement  of  his  clients  appealing  that  the  demurrer  had 
not  been  disposed  of,  they  should  not  be  allowed  to  complain  of  the 
result  of  their  own  false  statements;  and  where  there  are  several 
statements  in  their  joint  affidavits  which  are  shown  to  be  untrue^ 
the  court  was  justified  in  distrusting  all  of  their  statements. 

Id. — Action  to  Quiet  Titub — Insufficient  Aitidavit  of  Defensi^- 
Defendants  Mere  Squattbbs  on  State  Lands. — ^Where  the  com- 
plaint of  the  plaintiff  showed  a  cause  of  action  to  quiet  title  to 
land  owned  by  the  plaintiff,  and  the  affidavit  of  defense  filed  with 
the  motion  to  vacate  the  judgment  for  the  plaintiff  by  default 
merely  denied  plaintiff's  title  upon  information  and  belief,  and  clearly 
shows  that  defendants  are  mere  squatters  on  land  belonging  to  the 
state,  with  no  title  or  claim  of  title  to  the  premises  sued  for,  it  is 
held  that  this  court,  for  that  reason,  is  more  readily  inclined  to 
affirm  the  action  of  the  trial  court  in  refusing  to  vacate  the  judg- 
ment. 

Id. — Claim  of  Appellants  That  Original  Attorney  Misled  Them-^ 
GoNFUGT  OF  Evidence. — Where  there  is  a  clear  conflict  of  evidence 
as  to  the  claim  of  the  appellants  that  they  were  misled  by 
their  original  attorneys  as  to  whether  the  demurrer  had  been  over- 
ruled, this  court  must  assume  that  the  trial  court  In  denying  the 
motion  resolved  all  conflicts  of  evidence  against  the  appellants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    T.  W.  Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  Soderberg,  for  Appellants. 

E.  K.  Taylor,  for  Respondent 

HALL,  J. — This  is  an  appeal  from  a  judgment  entered 
against  the  appellants  upon  their  failure  to  answer  to  the 
complaint  within  the  time  allowed  by  the  court  upon  overrul- 
ing their  demurrer  to  plaintiff's  complaint. 

The  default  of  appellants  was  regularly  entered  on  the 
twenty-third  day  of  March,  1910/  Subsequently  appellants 
made  a  motion  for  an  order  to  open  said  default,  and  to  per- 
mit them  to  answer  to  the  complaint,  which  motion  was  after 
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hearing  by  the  court  denied,  and  subsequently  the  judgment 
appealed  from  was  entered. 

The  only  question  presented  for  determination  upon  this 
appeal  is  as  to  whether  or  not  the  court  erred  in  denying  the 
motion  to  open  the  default. 

The  grounds  of  the  motion  were  that  default  had  been 
entered  against  appellants  through  their  excusable  neglect 
and  inadvertence.     (Code  Civ.  Proc,  sec.  473.) 

At  the  outset  it  is  hardly  necessary  to  say  that  the  granting 
or  denial  of  a  motion  to  set  aside  a  default  is  largely  a  matter 
of  discretion  to  be  exercised  by  the  trial  court,  and  that  its 
action  either  in  granting  or  refusing  the  application  will  only 
be  reversed  where  a  clear  case  of  abuse  of  such  discretion  is 
shown  by  the  appellant.  {Oamer  v.  Erlanger,  86  Cal.  60,  [24 
Pac.  805] ;  Coleman  v.  Rankin,  37  Cal.  249 ;  WiUiamson  v. 
Cummings,  95  Cal.  652,  [30  Pac.  762] ;  Cass  v.  Hution,  155 
Cal.  103,  [99  Pac.  493] ;  Ingrim  v.  Epperson,  137  Cal.  370, 
[70  Pac.  165].) 

While  the  present  appeal  presents  a  case  that  appears  to 
be  near  the  border  line,  we  are  unable  to  say,  after  an  exam- 
ination of  the  entire  record  before  us,  that  the  trial  court 
abused  its  discretion  in  denying  appellants'  motion. 

The  complaint  is  in  the  usual  form  for  an  action  to  quiet 
title.  Appellants,  by  their  attorney,  Hiram  Luttrell,  filed  a 
general  demurrer  to  the  complaint  January  22,  1910,  which 
was  overruled  by  the  court  February  11,  1910,  and  fourteen 
days  allowed  to  appellants  in  which  to  answer  to  the  com- 
plaint. Notice  of  this  order  was  in  open  court  waived  by  the 
attorney  for  appellants.  The  time  to  answer  expired  Febru- 
ary 25,  1910. 

Although  Hiram  Luttrell  was  the  attorney  of  record  for 
appellants,  one  Mr.  Murphy  was  also  acting  with  him  for 
appellants.  Appellants  became  dissatisfied  with  their  attor- 
neys, and  on  March  18,  1910,  demanded  and  received  from 
them  all  papers  delivered  to  said  attorneys  in  connection  with 
said  suit,  and  discharged  said  attorneys,  and  on  the  following 
day,  March  19th,  obtained  from  Mr.  Luttrell  a  substitution  of 
attorneys  signed  in  blank,  which  had  been  prepared  by  the 
present  attorneys  of  appellants,  and  was  certainly  returned  to 
them  not  later  than  March  21st.  On  this  day  Mr.  Soderberg, 
one  of  the  present  attorneys  for  appellants,  examined  the  files 
of  the  court  in  this  action,  and  of  course  discovered  that  a  de- 
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murrer  had  been  filed.  He  made  no  other  examination  to 
discover  what  action,  if  any^  had  been  taken  upon  the  de* 
murrer,  but,  as  stated  in  his  afSdavit,  ''relied  upon  the  state- 
ment of  my  clients  that  the  demurrer  was  undisposed  of." 
In  this  connection  it  should  be  stated  that  there  is  in  none 
of  the  afSdavits  any  other  reference  to  any  such  statement 
as  having  been  made  by  said  clients.  There  is,  it  is  true,  in 
the  afSdavit  made  by  appellants,  a  statement  that  said  Murphy 
and  Luttrell  had  stated  to  them  ''that  said  demurrer  •  .  . 
would  not  come  up  in  court  before  the  twenty-fifth  day  of 
March,  1910."  The  truth  of  this  statement,  however,  was 
denied  by  the  affidavit  of  Mr.  Murphy ;  and  we  must  assume 
that  the  court  accepted  the  statement  of  Mr.  Murphy  as  cor- 
rect. Indeed,  there  are  several  statements  in  the  joint  affi- 
davit made  by  the  appellants  that  are  quite  certainly  shown  to 
be  untrue,  which  justified  the  court  in  distrusting  all  their 
statements. 

Mr.  Soderberg's  failure  to  discover  that  the  demurrer  had 
been  disposed  of  was  thus  clearly  the  result  of  his  having 
been  misled  by  the  false  statement  of  appellants^  who  should 
not  be  allowed  to  complain  of  the  result  of  their  own  false 
statement.  On  the  other  hand,  if  Mr.  Soderberg  did  not  rely 
on  such  statement,  or  if  no  such  statement  was  made  to  him, 
it  is  clear  that  he  did  not  take  the  usual  and  proper  means 
to  ascertain  the  fate  of  the  demurrer.  This  could  have  been 
readily  ascertained  by  examining  the  register  of  actions  or  the 
minutes  of  the  court.  In  no  case  do  the  files  of  the  court 
show  the  disposition  of  a  demurrer  until  the  judgment-roll 
is  made  up,  which  is  not  until  entry  of  judgment. 

We  are  the  more  readily  inclined  to  affirm  the  action  of 
the  trial  court  because  of  other  matters  that  appear  in  the 
record. 

Appellants,  with  their  motion,  filed  their  proposed  answer. 
While  in  this  answer  they  deny,  upon  information  and  belief, 
the  title  of  plaintiff,  they  clearly  show  that  none  of  the  ap- 
pellants has  or  claims  any  title  at  all,  save  that  they  allege 
that  each  is  in  possession  of  some  undescribed  portion  of  the 
premises  in  suit,  the  title  to  all  of  which  they  allege  to  be  in 
the  state  of  California.  It  is  quite  clear  from  their  tendered 
answer  that  they  are  simply  "squatters^"  with  no  title  or 
claim  of  title  to  the  premises  sued  f  or. 
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It  is  not  claimed  that  plaintiff  or  her  attorney  in  any  way 
misled  appellants  or  their  attorneys.  The  claim  of  appellants 
is  that  they  were  misled  by  their  own  original  attorneys.  In 
all  the  essential  matters  concerning  the  dealings  between  ap- 
pellants and  such  attorneys,  the  record  presents  at  least  a  ease 
of  conflict  of  evidence.  We  mnst  assume  that  the  court  re- 
solved all  conflicts  in  the  evidence  as  to  the  facts  against  ap- 
pell  ants. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  May  15, 1912. 


[Oiy.  No.  1017.    First  AppelUta  D!striet.^MsTeh  Iff,  191S.] 

HATTIE  M.  KEABNET,  Respondent,  v.  J.  W.  PIERSON, 

Appellant 

OiDKB  Dsimivo  Motion  to  Yaoats  Doaui^  JuDoicnrr— Biscsanoir 
HOT  Abusbd— Falsi  SrAnicsNT  or  Cuxnts — iMSumaiNT  Db- 
YENS! — GoNFUCTiNO  EnDiNOB. — Judgment  si&rmed  on  the  author- 
itj  of  Kearney  ▼.  Palmer,  ante,  p.  517, 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    T.  W.  Harris,  Judge. 

The  facts  are  similar  to  those  stated  in  the  opinion  in 
Kearney  v.  Palmer,  ante,  p.  517,  with  the  exception  stated  by 
the  court. 

N.  Soderberg,  for  Appellant 

E.  E.  Taylor,  for  Respondent 

HALL,  J. — ^This  case  is  in  all  respects  similar  to  the  case 
of  Hattie  M.  Kearney  v.  John  Palmer  et  al,  ante,  p.  517,  [123 
Pac.  611],  save  that  the  action  is  one  in  ejectment  and  not 
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to  quiet   title,  and    for  the  same  reaaons  the  judgment  is 
affirmed. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  15,  1912. 


[dr.  No.  1081.    Seeond  AppeUata  District.— ICareli  19,  1912.] 

C.  C.  PATTON,  Respondent,  v.  LOS  ANGELES  PACIFIC 
COMPANY,  a  Corporation,  Appellant. 

Neolioencs  —  OoLusiON  Between  Imterubban  Gabs  —  Injubt  fO 
MoTOBMAN — Fault  of  Conductob  of  CJollidinq  Cab. — ^An  inter- 
urban  railway  company,  though  not  liable  under  section  1970  of 
the  Civil  Code,  as  it  stood  prior  to  the  amendment  of  1907  thereto, 
is  liable  under  that  amendment  for  injury  to  a  motorman  of  an 
interurban  trolley  car  collided  with  by  the  negligence  and  fault  of 
the  conductor  of  a  colliding  independent  trolley  ear. 

Id. — Construction  of  Amendment — Pubpose  to  Extend  Employee's 
Liability. — Section  1970  of  the  Civil  Code  as  amended  in  1907, 
extending  the  liability  of  an  employer,  for  an  injury,  "when  the 
same  results  from  the  wrongful  act,  neglect  or  default  of  ...  a 
eoemployee  engaged  in  another  department  of  labor  from  that  of 
the  employee  injured,  or  employed  upon  a  machine,  railroad  train, 
•witch-signal  pointy  locomotive  engine,  or  other  appliance  than  that 
upon  which  the  employee  injured  is  employed,"  is  to  be  given  a  fair 
and  reasonable  meaning,  and  to  be  liberally  construed  to  effect  the 
purpose  of  the  amendment  to  extend  the  liability  of  the  employer. 

Id. — Intention  of  Leoislatubs  —  Bboad  Soopi  of  Law — Sepabate 
Mechanical  Devices. — ^From  the  phraseology  of  the  amendment 
to  section  1970  of  the  Civil  Code,  it  is  evident  that  the  legislature 
intended  to  make  the  law  broad  in  its  scope,  and  to  preserve  the 
liability  of  the  employer  in  all  cases  generally  where  the  mechanical 
device  upon  which  the  injured  servant  is  employed  is  separate  and 
different  from  that  being  operated  by  the  negligent  employee. 

Id. — SiNOLi  Intebubban  "Tbolley  Cab"  Included  m  "Bailboad 
Tbain." — It  is  held  that  under  a  fair  rule  of  construction,  the  words 
^railroad  train,"  as  applied  to  an  interurban  railway,  whose  trolley 
cars  combine  in  their  construction  both  motors  for  propulsion  and 
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•eaU  far  the  meeommodation  of  pMMBfen,  Ib  sniBeieiit  to  inelndo 
a  single  "trolley  car"  eperated  independentlj  for  the  carriage  of 
passengen.  In  construing  statutes,  courts  are  not  bound  to  an 
interpretation  which  shall  give  to  words  or  phrases  a  literal,  dose 
dictionary  definition. 

Id. — CoDi  Section  not  Violativi  of  State  or  Federal  Constitution- 
Equal  Protection  ot  Laws  not  Denied. — It  is  held  that  the 
amendment  to  the  code  section  extending  the  employer's  liability 
in  specified  cases  is  not  in  violation  of  the  state  or  federal  con- 
stitution, in  giving  certain  citizens  privileges  not  granted  to  otherSi 
or  in  denying  to  anyone  the  equal  protection  of  the  laws.  The 
classification  made  by  the  statute  is  not  arbitrary,  but  it  comports 
with  the  rule  that  there  must  be  a  difference  in  the  situation  of 
the  employee  from  that  which  exists  when  both  are  working  on  the 
same  machine,  which  justifies  the  special  protection  being  extended 
to  one  class  and  withheld  from  the  other. 

Id. — ^BuLB  or  Pboteotion — Operativis  on  Ditfxrent  Trains  or  Cars. 
The  rule  of  the  special  protection  of  one  class  of  operatives  especially 
applies  to  operatives  of  a  railroad  working  upon  different  trains  or 
ears. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Los 
Angeles  Cotrnty,  and  from  an  order  denying  a  new  trial. 
Benjamin  F.  Bledsoe,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Qumey  E.  Newlin,  Boy  V.  Beppy,  J.  W.  McKinley,  and 
W.  B.  Millar,  for  Appellant. 

E.  B.  Drake,  and  Jones  &  Drake,  for  Bespondent. 

JAMES,  J.— Plaintiff  on  April  2,  1908,  was  employed  as 
a  motorman  on  a  passenger  car  of  defendant  which  was  en- 
gaged in  making  runs  between  the  cities  of  Los  Angeles  and 
Santa  Monica.  On  the  day  mentioned  the  car  upon  which 
plaintiff  was  at  work  was  proceeding  west  and  had  been  given 
the  ** right  of  way."  The  conductor  of  another  car  of  the 
same  employer,  which  car  was  proceeding  in  the  opposite 
direction,  had  been  instructed  by  the  train  dispatcher  to  await 
orders  at  Gayland  station.  He  disregarded  these  orders  of 
the  dispatcher  and  caused  his  car  to  proceed  easterly  along 
the  track,  and  as  a  result  it  collided  with  the  car  upon  which 
plaintiff  was  employed  and  caused  plaintiff  grave  physical 
injuries.    This  action  was  brought  to  recover    the    sum  of 
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$25,950  as  damageB.  By  the  answer  of  defendant  it  was  ad« 
mitted  that  the  accident  occarred  because  of  the  negligence 
of  the  conductor,  who  disregarded  the  orders  of  the  dispatcher, 
issue  being  taken  by  the  answer  only  on  plaintiff's  allegations 
as  to  the  character  and  extent  of  the  injuries  suffered  and  the 
amount  of  damages  sustained.  The  jury  returned  a  verdict 
in  favor  of  plaintiff  in  the  sum  of  $12,500,  upon  which  judg- 
ment was  entered.  Defendant  presented  a  motion  for  a  new 
trial,  which  was  denied,  and  an  appeal  was  then  taken  from 
that  order  and  slso  from  the  judgment 

In  support  of  this  appeal  the  first  contention  of  defendant 
is  that  the  negligence  by  which  the  accident  was  caused  was 
that  of  a  fellow-servant  with  plaintiff,  the  risk  of  which 
negligence  plaintiff  assumed  when  he  entered  the  employment 
of  the  defendant.  Under  the  condition  of  the  statute  (Civ. 
Code,  see.  1970),  as  it  stood  prior  to  the  year  1907,  there  is 
little  room  for  doubt  but  that  the  relation  existing  between 
a  motorman  and  conductor  working  upon  different  cars  of 
the  same  employer  and  on  the  same  line  of  railroad  would 
have  been  such  as  to  prevent  a  recovery  by  one  from  the 
employer  for  damages  caused  by  the  negligence  of  the  other. 
But  the  legislature  in  1907  [Stats.  1907,  p.  119]  enacted  an 
amendment  to  the  Civil  Code  section,  by  the  provisions  of 
which  the  responsibility  of  the  employer  was  enlarged.  That 
section  as  it  was  then  changed  and  as  it  has  since  provided 
reads,  in  part,  as  follows :  ^'An  employer  is  not  bound  to 
indemnify  his  employee  for  losses  suffered  by  the  latter  in 
consequence  of  the  ordinary  risks  of  the  business  in  which 
he  is  employed,  nor  in  consequence  of  the  negligence  of  an- 
other person  employed  by  the  same  employer  in  the  same  gen- 
eral business,  unless  the  negligence  causing  the  injury  was 
committed  in  the  performance  of  a  duty  the  employer  owes 
by  law  to  the  employee,  .  .  .  ;  provided,  nevertheless,  that 
the  employer  shall  be  liable  for  such  injury  when  the  same 
results  from  the  wrongful  act,  neglect  or  default  of  ...  a 
coemployee  engaged  in  another  department  of  labor  from 
that  of  the  employee  injured,  or  employed  upon  a  machine, 
railroad  train,  switch-signal  point,  locomotive  engine,  or  other 
appliance  than  that  upon  which  the  employee  is  injured  is 
employed.  ..."  Plaintiff,  under  the  facts  of  the  case  as 
they  were  admitted  by  defendant,  was  allowed  to  recover  judg- 
ment because  of  the  provi3ion  contained  in  the  section  quoted 
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from,  whieh  imposes  liability  upon  an  employer  for  injuries 
suffered  by  the  employee  through  the  negligence  of  a  fellow- 
servant,  where  the  negligent  servant  is  "employed  upon  a 
machine,  railroad  train,  switch-signal  point,  locomotive  en- 
gine, or  other  appliance  than  that  upon  which  the  employee  is 
injured  is  employed/'  Defendant  demurred  to  the  complaint 
of  plaintiff  on  the  ground  that  by  the  facts  alleged  a  cause 
of  action  was  not  stated,  and  the  ruling  of  the  court  having 
been  against  defendant  on  that  point,  the  same  contention  is 
raised  here.  More  particularly  stated,  the  objection  urged  is 
that  single  cars,  like  those  upon  which  the  plaintiff  and  the 
negligent  conductor  were  employed,  are  not  to  be  considered 
as  machines  or  railroad  trains,  or  to  be  comprehended  within 
the  term  "other  appliances"  as  used  in  the  statute.  To 
our  minds,  influenced  by  the  consideration  that  the  statute 
must  be  given  a  fair  and  reasonable  meaning  and  be  liberally 
construed  to  effect  the  purposes  of  its  enactment  (Judd  ▼. 
Letts,  158  CaL  359,  [111  Pac.  12]),  this  contention  of  appel- 
lant is  without  merit.  From  the  phraseology  of  the  provision 
quoted  it  is  evident  that  the  legislature  intended  to  make  the 
law  broad  in  its  scope  and  to  preserve  the  liability  of  the 
employer  for  the  employee's  benefit  in  all  cases  generally 
where  the  mechanical  device  upon  which  the  injured  servant 
is  employed  is  separate  and  different  from  that  being  oper- 
ated by  the  negligent  employee.  By  way  of  closer  definition 
of  the  department  of  labor  classification,  the  legislators  under- 
took to  and  have  said  in  effect  that  a  person  is  not  employed 
in  the  same  department  with  another  servant  where  he  is  at 
work  with  or  upon  a  different  machine,  railroad  train,  etc.; 
and  in  consonance  with  a  rule  of  fair  construction  it 
would  be  proper  to  say,  if  the  words  "railroad  train"  were 
the  only  descriptive  ones  contained  in  that  portion  of  the 
statute  quoted,  that  that  term  as  applied  to  an  interurban 
railway  is  sufScient  to  include  a  single  trolley  car.  Such  cars 
combine  in  their  construction  both  motors  for  propulsion  and 
seats  for  the  accommodation  of  passengers.  Used  in  inter- 
urban trafSc  they  perform  the  same  work  over  long  distances 
as  does  the  steam-propelled  train.  While  a  train  usually  con- 
sists of  a  motor  vehicle  and  cars  attached  thereto,  where  these 
adjuncts  are  combined  in  one  carriage  and  serve  the  same 
uses,  there  is  no  good  reason  why  the  one  should  be  said  to 
be  a  train^  within  the  meaning  of  the  statute,  and  the  other 
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not  be  80  classed.  In  construing  statutes  courts  are  not  bound 
to  an  interpretation  which  shall  give  to  words  or  phrases  a 
Uteral,  close  dictionary  definition. 

That  the  provision  of  the  section  gives  certain  citizens  priv- 
ileges not  granted  to  others,  or  denies  to  any  the  equal  pro- 
tection of  the  laws,  in  violation  of  the  provisions  of  the  state 
or  federal  constitution,  we  do  not  believe.  There  is  a  good 
reason  why  the  persons  who  are  employed  upon  the  same 
machine  should  be  denied  right  of  an  action  for  damages 
against  their  employer  where  such  damages  are  caused  by  the 
negligence  of  one  of  them,  and  that  those  employed  upon 
different  machines  or  trains  should  not  be  so  restricted  as  to 
such  remedy.  Men  working  together  on  the  same  machine  or 
car  generally  have  an  opportunity  to  view  the  actions  of  each 
other ;  under  the  eyes  of  each  other  they  are  easily  and  readily 
apprised  of  any  negligent  act  which  threatens  injury  to 
them  and  can  better  protect  themselves.  The  classification 
made  by  the  statute  is  not  therefore  arbitrary,  but  it  com- 
ports with  the  rule  that  there  must  be  a  difference  in  the  situ- 
ation  of  the  employee  which  justifies  the  special  protection 
being  extended  to  the  one  class  and  withheld  from  the  other. 
Especially  is  this  so  as  applied  to  operatives  of  a  railroad 
working  upon  different  trains  or  cars.  {Indianapolis  Union 
B.  Co.  V.  Houlihan,  157  Ind.  494,  [54  L.  R.  A.  787,  60  N.  B. 
943].) 

No  other  points  are  presented  for  consideration. 

We  are  of  opinion  that  the  judgment  and  order  should  be 
affirmed,  and  it  is  so  ordered. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eomrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  17,  1912. 
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[dr.  No.  1085.    SaeonA  Appellato  DMrlet— Mareh  19,  1912.] 

OSCAB  RONNINO,  Bespondent,  ▼.  B.  B.  WAY,  Appellant. 

AonON   lOa   OONVXBSION   OF   MOBTQAQID   PIB8ONAL   PbOPKBTT   BT    OON- 

BTABLx  —  Nonoi  BxroRB  Salb— Plbadiko  — Oausb  of  Action 
Stated.— A  eomplamt  in  an  action  hj  a  mortgagee  of  personal  prop- 
ertj  fitnated  in  Lot  Angelea  eountj,  and  mortgaged  by  a  resident 
of  Bavergida  eountj,  which  alleges  that  it  was  recorded  in  Loi 
Angeleo  eonntj  oslj,  that  defendant,  who  is  a  constable  in  a  speci- 
fied townihip  in  tho  latter  eonntj,  converted  said  mortgaged  prop- 
erty by  levying  npon  and  lelling  the  same,  without  paying  or 
tendering  to  plaintifP  the  amount  of  the  debt  due  to  plaintiff,  thf 
payment  of  whieh  was  secured  by  said  mortgage,  that  the  value  ol 
the  mortgaged  property  so  converted  was  the  sum  of  $600;  an# 
that  prior  to  the  sale  and  conversion  of  said  personal  property  tfatf 
pUdntiff  informed  defendant  of  the  existence  of  said  chattel  mort 
gage,  and  the  claim  of  the  plaintiJQP  thereunder,  states  a  cause  of 
action,  and  a  general  demnrrer  thereto  was  properly  overruled. 

Id. — ^EvFEOT  OF  Failubb  to  Beoobd  Chattel  Mobtoaoe  in  Mobtgaoob's 
OOUNTT — QuAuriBD  Invaliditt — ^Pleading  Bequibeo  bt  Defend- 
ant.— The  failure  of  the  mortgagor  to  record  the  chattel  mortgage 
in  the  county  of  his  residence,  as  expressly  required  by  section  2959 
of  the  Civil  Code,  when  taken  in  connection  with  section  2957 
thereof,  renders  the  chattel  mortgage  void  "as  against  the  ereditors 
of  the  mortgagor,  and  subsequent  encumbrancers  of  the  property 
in  good  faith  for  value."  It  is  held  that,  as  these  enumerated 
classes  do  not  appear  to  include  the  defendant,  he  is  not  in  a  posi- 
tion, without  pleading  the  faet,  to  avail  himself  of  the  benefit 
thereof. 

Id. — CoNSTBvonoN  of  Codb  Pbovibions  ab  to  Chattel  Mobtoaobs— 
MoDiFiOATiON  OF  FoBicBB  Pbovisions. — ^Although  the  chattel  mort- 
gage in  queetion  comprised  personal  property  not  specified  in  seetion 
2065  of  the  Civil  Code  as  subject  thereto,  and  although  the  mort- 
gagor failed  to  record  it  in  the  county  of  his  residence,  as  provided 
in  sections  2957  and  2969  of  the  same  code,  yet  each  of  those 
lections  is  qualified  by  the  later  provisions  of  section  2973  of  the 
Civil  Code,  adopted  in  1906,  providing  that  "mortgages  of  personal 
property  other  than  that  mentioned  in  seetion  2955,  and  mortgages 
not  made  in  eonformity  with  the  provisions  of  this  article,  are  never- 
theless valid  between  the  parties,  their  heirs  and  assigns,  and  per- 
sonal representatives,  and  persons  who,  before  parting  with  value, 
have  actual  notice  thereof." 

Id. — ^Insufficient  Defense  to  Action  fob  Conversion — Iavt  and  Sale 

AOAINBT  YbNDBB  OF  MOBTQAOOB— BONA  FiDB  POBCHASB  FOB  VALUE 
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NOT  Alleged. — ^An  aHeged  defense  to  the  eomplaint,  in  the  metion 
for  eonvenion,  that  the  levy  and  aale  hj  the  eonatabla  defendant 
was  against  a  vendee  of  the  mortgagor,  aa  the  owner  of  the  prop- 
erty mortgaged,  which  fails  to  aver  that  such  vendee  waa  a  pnr- 
ehaser  in  good  faith  and  for  Talue,  is  inanfficient.  Under  section 
£1^7  of  the  Civil  Code,  to  render  the  mortgage  void  aa  agidnst  such 
vendee,  it  must  appear  bj  allegation,  proof  and  finding  that  the 
purchase  was  in  good  fkith  and  for  value,  and  in  the  absence  thereof, 
the  position  of  the  vendee  with  reference  to  the  property  is  identical 
with  that  of  the  vendor. 

Id. — Support  of  Finding  as  to  Notice  of  Mortgage  to  Defendant— 
Admission  of  Value  of  Mobtgaosd  Pbopebtt — ^FiNDnia  mot  Be- 
QUIBBD. — It  is  held  that  the  evidence  sufficiently  supports  the  finding 
that  the  defendant  had  actual  notice  of  the  existence  of  plaintifTs 
chattel  mortgage  before  the  sale  made  by  the  defendant;  and  where 
the  answer  made  a  mere  conjunctive  denial  that  the  property  was 
of  the  value  of  $600,  such  denial  constituted  an  admission  of  any 
less  sum,  and  must  be  deemed  evasive,  and  in  fact  bo  denial  at 
all,  and  no  finding  thereon  waa  required. 

Id. — Imkateual  Finding — Saia  of  "Obxateb  and  Best  Past  of  Peop- 
ebtt" — Conversion — ^Failure  to  Redeliver. — ^It  ia  held  that  a 
finding  that  the  defendant  took  and  carried  away  the  whole  of  the 
mortgaged  property,  ''and  sold  the  greater  and  best  portion  thereof,** 
Is  immaterial  aa  to  the  latter  part  of  the  finding.  The  right  to 
recover  damages  is  based  upon  the  conversion,  and  since  no  part  of 
the  property  carried  away  is  shown  to  have  been  redelivered,  the 
disposal  of  the  converted  property  by  the  officer  waa  not  material. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
Chas.  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Qumey  E.  Newlin,  Boy  V.  Beppy,  J.  W.  McKinley,  and  W. 
B.  Millar,  for  Appellant. 

E.  B.  Drake,  and  Jones  ft  Drake,  for  Bespondentt 

SHAW,  J. — ^This  is  an  action  to  recover  damages  against 
the  defendant  as  constable  for  an  alleged  wrongful  conversion 
of  property  mortgaged  to  plaintiff. 

The  court  gave  judgment  for  plaintiff,  from  which,  and  an 
order  denying  his  motion  for  a  new  trial,  defendant  prose- 
cutes this  appeal 
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The  complaint  alleges  the  execution  to  plaintiff  of  a  mort- 
gage upon  certain  personal  property,  situated  at  Whittier,  in 
Los  Angeles  county,  by  one  George  A.  Qray,  a  resident  of 
Riverside  county;  that  the  mortgage  was  recorded  in  Los 
Angeles  county  only;  that  defendant  on  May  15,  1909,  con- 
verted the  mortgaged  property  by  levying  upon  and  selling 
the  same  without  paying  or  tendering  to  plaintiff  the  amount 
of  the  debt  due  to  plaintiff,  payment  of  which  was  secured  by 
snid  mortgage;  that  the  value  of  the  mortgaged  property  so 
converted  by  defendant  was  the  sum  of  $600.  It  was  further 
alleged  "that  prior  to  the  sale  and  conversion  of  the  personal 
property  herein  referred  to  the  plaintiff  informed  the  defend- 
ant of  the  existence  of  said  chattel  mortgage  and  the  claim  of 
the  plaintiff  thereunder/' 

Appellant  contends  that  the  court  erred  in  overruling  a  gen- 
eral demurrer  interposed  to  the  complaint.  This  contention 
is  based  upon  the  claim,  first,  that  the  property  covered  by 
the  mortgage  was  other  than  that  specified  in  section  2955, 
Civil  Code,  and  therefore  not  subject  to  mortgage;  and,  sec- 
ond, that  the  complaint  shows  that  at  the  time  of  the  exe- 
cution of  the  mortgage  the  mortgagor  resided  in  Riverside 
county  in  this  state,  and  that  no  record  of  the  mortgage  was 
made  in  said  county  as  required  by  section  2959,  Civil  Code ; 
that  by  reason  of  such  failure  to  so  record  the  mortgage 
it  was  void  under  the  provisions  of  section  2957,  Civil  Code, 
which  provides  that  ^^  A  mortgage  of  personal  property  is  void 
as  against  creditors  of  the  mortgagor  and  subsequent  pur- 
chasers and  encumbrancers  of  the  property  in  good  faith  and 
for  value,  unless:  ...  2.  It  is  acknowledged  or  proved,  cer- 
tified, and  recorded  in  like  manner  as  grants  of  real  prop- 
erty." Under  this  provision,  the  failure  to  record  the  mort- 
gage in  Biverside  county  rendered  it  void  as  to  two  classes 
of  persons  only ;  that  is,  creditors  of  the  mortgagor  and  sub- 
sequent encumbrancers  and  purchasers  in  good  faith  and  for 
value.  Since,  however,  it  does  not  appear  that  defendant 
belonged  to  either  of  these  enumerated  classes,  he  is  not  in 
a  position,  without  pleading  the  fact,  to  avail  himself  of  the 
benefit  thereof.  {Cardenas  v.  Miller,  108  Cal.  250,  [49  Am. 
St.  Rep.  84,  39  Pac.  783,  41  Pac.  472].)  Moreover,  the  pro- 
visions  of  all  these  sections  relied  upon  by  appellant  are 
qualified  by  section  2973,  Civil  Code,  adopted  in  1905.    {Old 

1$  Cal.  App.- 
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Settlers  Investment  Co.  ▼.  White,  158  Cal.  237,  [110  Pac. 
922].)  This  section  proyides:  ''Mortgages  of  personal  prop- 
erty, other  than  that  mentioned  in  section  twenty-nine  hun- 
dred and  fifty-five,  and  mortgages  not  made  in  conformity 
with  the  provisions  of  this  article,  are  nevertheless  valid  be- 
tween the  parties,  their  heirs,  legatees,  and  personal  repre- 
sentatives, and  persons  who,  before  parting  with  value,  have 
actual  notice  thereof."  As  it  was  alleged  in  the  complaint 
that  prior  to  the  conversion  of  the  property  by  defendant  he 
had  actual  notice  of  the  existence  of  the  mortgage,  it  was, 
under  the  provisions  of  the  section  just  quoted,  as  to  him,  a 
valid  existing  mortgage,  notwithstanding  the  fact  that  it  con- 
tained property  other  than  that  mentioned  in  section  2955, 
Civil  Code,  and  failure  to  record  the  same  in  the  county  of 
the  mortgagor's  residence.  The  complaint  was  not  obnoxious 
to  the  general  demurrer  interposed. 

In  his  answer  defendant  averred  that  at  the  time  of  the 
alleged  conversion  one  E.  Jennie  Horton  was  the  owner  and 
in  possession  of  the  goods  and  chattels  as  a  purchaser  thereof 
from  Qray,  the  mortgagor;  that  in  an  action  wherein  Horton 
was  sued  by  a  creditor  in  the  justice's  court  of  Los  Nietos 
township,  of  which  defendant  was  constable,  a  writ  of  at- 
tachment was  issued  to  him  as  such  officer,  pursuant  to  which 
he  levied  upon  the  mortgaged  property,  and  thereafter,  under 
an  execution  issued  upon  a  judgment  rendered  in  said  action, 
he  as  constable  sold  the  property  to  satisfy  the  judgment  so 
rendered  against  Horton,  all  of  which  was  by  the  court  found 
to  be  true.  It  is  not  shown  that  Horton,  prior  to  the  pur- 
chase, had  actual  notice  of  the  mortgage,  and  in  the  absence 
of  such  notice  appellant,  upon  the  grounds  alleged  in  sup- 
port of  his  demurrer,  insists  that  the  mortgage  was  void  as 
to  Horton,  she  being  a  subsequent  purchaser  from  the  mort- 
gagor ;  that  as  her  right  to  the  properly  was  unaffected  by  the 
mortgage,  the  creditor's  right  to  enforce  his  debt  against  th« 
same  was  not  affected  by  notice  given  to  the  constable  acting 
as  his  agent.  Under  the  provisions  of  section  2957,  Civil 
Code,  to  render  the  mortgage  void  as  against  Horton  it  must 
appear  by  allegation,  proof  and  finding,  not  only  that  she  was 
a  purchaser,  all  of  which  does  appear,  but  that  such  purchase 
was  made  in  good  faith  and  for  value,  neither  of  which  facta 
is  alleged,  proven  or  found.  In  the  absence  of  such  showing, 
no  basis  exists  by  virtue  of  said  section  2957  for  the  claim  that 
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the  mortgage  was  yoid  as  against  her.  Her  position  with  ref- 
erence to  the  property  was  identical  with  that  of  her  vendor. 
(Bank  v.  Purdy,  130  Cal.  455,  [62  Pac  738] ;  Bank  v.  Menke, 
128  Cal.  103,  [60  Pac.  675].) 

The  only  material  allegation  in  the  complaint  which  is 
denied  by  the  answer  is  that  prior  to  the  conversion  defend- 
ant had  actual  notice  of  the  existence  of  the  mortgage.  Upon 
this  issue  the  court  found  in  favor  of  plaintiff.  Appellant 
attacks  this  finding,  claiming  it  is  not  supported  by  the  evi- 
dence. The  evidence  of  defendant  is  that  while  he  was  post- 
ing notices  of  the  levy  of  attachment,  the  wife  of  the  plaintiff 
came  to  the  building  wherein  the  property  was  located  and 
had  some  conversation  with  Mr.  Moore,  the  attorney  for  the 
plaintiff  in  the  action  wherein  the  attachment  was  issued; 
that  he  did  not  hear  her  say  anything  with  regard  to  an  exist- 
ing mortgage  upon  the  property.  With  reference  to  the  cir- 
cumstance of  this  visit,  Mrs.  Ronning,  the  wife  of  plaintiff, 
testified  that  Mr.  Moore,  to  whom  she  stated  in  the  presence 
and  hearing  of  the  defendant  that  ^'we  have  a  mortgage  on 
the  outfit,"  introduced  her  to  defendant,  saying,  ''Here  is 
the  woman  that  has  a  mortgage  on  the  outfit";  that  she  re- 
plied, "I  don't  pretend  to  have  it;  we  have  it."  Mr.  Moore 
said,  ''How  do  you  know  the  mortgage  is  goodf"  to  which 
Mrs.  Ronning  replied,  "We  supposed  it  was  good."  Under 
this  evidence,  it  cannot  be  said  the  finding  complained  of  is 
lacking  support  in  the  evidence.  {Meherin  v.  Oaks,  67  Cal. 
57,  [7  Pac.  47].) 

Appellant  claims  the  finding  of  the  court  to  the  effect  that 
the  mortgaged  property  was  of  the  value  of  $600,  as  alleged 
in  the  complaint,  is  without  evidentiary  support.  The  answer 
merely  denied  the  property  was  of  the  value  of  $600.  Such 
denial  was  wholly  consistent  with  an  alleged  value  of  $599. 
{Wegthay  v.  Gray,  116  Cal.  660,  [48  Pac  800].)  Such  de- 
nial,  as  said  in  Marsters  v.  Lash,  61  Cal.  623,  is  "evasive  and 
in  fact  no  denial  at  all."  There  being  no  actual  denial  of  the 
allegation,  no  finding  thereon  was  required ;  hence,  it  is  imma- 
terial that  no  sufficient  evidence  was  adduced  in  support 
thereof. 

Appellant  directs  our  attention  to  a  number  of  other  as- 
signments of  error  predicated  upon  insufficiency  of  evidence 
to  support  findings,  all  of  which,  as  he  says,  are  based  upon 
the  invalidity  of  the  mortgage.    What  we  have  said  in  dia- 
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cussing  the  court's  ruling  upon  the  general  demurrer  \s  a 
sufficient  answer  to  appellant's  contention  in  this  regard. 

Appellant  challenges  the  finding  to  the  effect  that  defend- 
ant seized,  took  and  carried  away  the  whole  of  said  mortgaged 
property  ''and  sold  the  greater  and  t>est  portion  thereof"; 
his  contention  being  that  the  evidence  fails  to  show  a  sale  of 
the  greater  and  best  part  thereof.  Plaintiff's  right  to  recover 
damages  is  based  upon  the  conversion.  The  disposal  of  the 
converted  property  by  the  officer,  since  it  was  not  shown  to 
have  been  redelivered  to  the  mortgagee,  as  done  in  Invin  v. 
McDowell,  91  Cal.  119,  [27  Pac,  601],  was  wholly  immaterial. 

We  find  no  merit  in  alleged  errors  due  to  rulings  of  the 
court  upon  admissions  of  evidence.  In  several  instances  of 
alleged  error  no  objection  was  made  by  defendant  to  the  ruling 
of  the  court,  and,  hence,  appellant  is  not  in  a  position  to  urge 
the  same  in  this  court. 

The  judgment  and  order  are  affirmed, 

Allen,  P.  J.,  and  James,  J.,  concurred. 


[CIt.  No.  1088.    Beeond  AppaDate  Distrioi— Mareh  81,  1818.] 

EDWARD    G.    EDMUNDS,    Respondent,    v.    SOUTHERN 
PACIFIC  COMPANY,  a  Corporation,  Appellant 

NiQUOBNCs— Steam  Scaldino  of  Railway  Hail  Qlkbx — PntuAxnxn 

DlSABQ^ITT  —  SeTTLSMKNT     AMD     BSLBASB  —  DeCBIT — ^RSSOISSION— 

Question  fob  Jubt. — In  an  action  to  reooyer  damages  for  per- 
manent disability  to  plaintifT,  as  a  lailway  mail  clerk,  hj  scalding 
from  steam,  through  defendant's  negligence,  where  it  appears  that 
defendant's  claim  agent  took  advantage  of  his  weak  condition  to 
secure  a  settlement  and  release  of  liabilitj  for  $1,250,  bj  deceit- 
fully representing  that  be  would  be  well  in  two  or  three  weeks  and 
would  have  no  scars,  and  such  settlement  and  release  were  pleaded 
in  bar  of  the  suit,  it  is  held  that  such  deceit  amounted  to  actual 
fraud  under  section  1572  of  the  Civil  Code;  and  where  plaintifP 
before  suit  rescinded  the  same,  and  tendered  baek  the  money,  it  is 
held  a  question  for  the  juiy  whether  or  not,  at  the  time  of  the 
■ettlement,  the  plaintiff  was  so  weak  mentality  that  he  did  not  under^ 
stand  what  he  was  doing. 

Id. — Support  of  Verdict — Conclusiveness  upon  Appeal. — A  verdlet 
for  the  plaintiff  in  the  sum  of  $5^000  is  held  to  be  amply  suppoited 
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by  the  eridenee  in  the  ease;  and  m  it  ii  not  the  proviaee  of  the 
api^ellate  eonrt  to  roTiew  or  weigh  the  eridenee,  end  ae  the  in- 
•truetione  were  aa  faTorable  to  the  defendant  u  eoold  be  aaked,  the 
rerdict  most  be  deemed  a  final  determination  in  the  plaintifTi  favor 
of  aD  the  innee  in  the  ease,  and  adTenely  to  the  eettlement  and 
lekaee  pleaded  in  the  defendant*!  anewer. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  Lot 
Angeles  Connty,  and  from  an  order  denying  a  new  triaL 
Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  McEinley,  and  W.  B.  Millar,  for  Appellant 

E.  B.  Drake,  for  Bespondent 

ALLEN,  P.  J. — The  action  was  one  for  damages  occasioned 
by  injuries  to  plaintiff  through  the  negligence  of  defendant. 
There  is  evidence  in  the  record  tending  to  show  these  facts: 
Plaintiff,  a  mail  clerk  employed  by  the  United  States  govern- 
ment, was  injured  in  an  accident  on  defendant's  road.  The 
car  in  which  he  was  employed  being  thrown  near  the  engine, 
escaping  steam  from  the  engine  burned  plaintiff  to  such  an 
extent  that  the  skin  and  flesh  fell  from  his  hands,  and  his 
hands  were  so  injured  that  it  was  not  possible  to  close  them 
in  a  natural  way.  Li  addition  to  this,  his  face,  ears  and 
ankles  were  burned  so  as  to  make  a  permanent  discoloration 
of  the  skin,  and  he  was  bruised  on  his  knees  and  one  of  his 
ribs  injured.  Plaintiff  was  so  shocked  nervously  that  he  was 
unable  to  sleep,  and  within  three  weeks  after  the  accident 
had  lost  over  forty  pounds  in  weight.  Through  the  result  of 
the  injury  he  was  rendered  unable  to  perform  his  usual  and 
ordinary  work;  his  hands  are  permanently  disfigured,  and 
up  to  the  time  of  the  trial  his  sleep  was  disturbed,  and  he  is 
probably  so  permanently  injured  as  to  render  him  unable  to 
follow  his  usual  avocation.  After  the  injury  plaintiff  was 
taken  to  a  hospital  belonging  to  defendant  and  kept  there  for 
about  eighteen  days,  when  he  was  brought  to  the  city  of  Los 
Angeles,  at  which  place  he  arrived  on  the  7th  of  January, 
1909.  When  he  arrived  at  Los  Angeles  he  was  irrational. 
Occasionally  he  would  have  lucid  intervals  of  five  minutes 
or  more,  but  much  of  the  time,  as  one  witness  expressed  it, 
''he  just  acted  like  a  man  that  was  orazy,  that  is  all  I  can 
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teU/'  While  he  was  in  this  condition  physically  and  men- 
tally, and  within  four  days  after  his  arrival  at  Los  Angeles, 
a  claim  agent  of  defendant  approached  him  and  effected  a 
settlement  of  his  claim  for  damages  and  paid  him  $1,250. 
Plaintiff  testified  that  when  he  signed  the  settlement  and  re- 
lease he  did  not  know  what  he  was  doing;  that  he  did  not 
know  its  contents,  and  did  not  know  such  contents  until  the 
11th  of  February,  1910,  a/t  which  date,  through  counsel,  a 
notice  of  rescission  of  the  release  was  served  upon  defendant, 
with  a  tender  of  the  amount  paid.  There  is  evidence  to  the 
effect  that  the  claim  agent  represented  to  plaintiff  that  he 
would  be  able  to  work  in  two  or  three  weeks,  and  that  he  would 
be  all  right  in  two  or  three  weeks  and  would  have  no  scars. 
Defendant  upon  the  trial  pleaded  this  settlement  and  release 
in  bar  of  the  action ;  admitted  its  negligence,  but  denied  that 
plaintiff  was  damaged  to  the  amount  claimed.  The  action 
was  tried  by  a  jury,  which  returned  a  verdict  in  plaintiff's 
favor  of  $5,000.  Judgment  was  rendered  thereon  for  that 
amount,  from  which  judgment,  and  from  an  order  denying  a 
new  trial,  defendant  appeals. 

Appellant's  principal  contention  is  that  no  actual  fraud  was 
shown  in  the  matter  of  the  settlement,  and  that  it  does  not 
appear  that  plaintiff  was  in  such  mental  condition  at  the  time 
of  the  settlement  as  to  render  him  incompetent  to  act;  and, 
further,  that  the  amount  paid  was  equal  to  the  damages  sus- 
tained. The  jury  having  before  it  the  witnesses,  and  having 
heard  all  of  the  evidence  in  the  case,  determined  these  matters 
adversely  to  appellant,  and  there  being  testimony  in  the  rec- 
ord ample  to  sustain  such  verdict,  it  is  not  the  province  of  an 
appellate  court  to  review  or  weigh  the  evidence  in  a  deter- 
mination as  to  its  weight  or  character.  The  suggestions  of 
the  claim  agent  and  his  statements  to  a  man  in  the  weak  phy- 
sical condition  of  plaintiff  were  acts  fitted  to  deceive,  and 
under  section  1572,  Civil  Code,  amounted  to  actual  fraud.  In 
addition  to  this,  a  careful  perusal  of  the  transcript  leaves  little 
room  for  doubt  that  this  man  upon  the  date  of  this  attempted 
Rettlement  was  unfitted  to  enter  into  or  consummate  any  busi- 
ness deal  or  arrangement.  His  mental  and  physical  condition 
were  such  that  it  cannot  be  said  that  two  minds  met  in  the 
contract  of  release,  and  the  jury  very  properly  so  determined. 
The  question  of  sanity  or  insanity  in  the  abstract  is  not  in- 
volved in  matters  of  this  kind.    The  question  for  the  jury  was 
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whether  or  not  at  the  time  of  the  settlement  plaintiff  was  so 
weak  mentally  and  physically  that  he  did  not  know  and  un- 
derstand what  he  was  doing.  The  court  gaye  instructions  to 
the  jury  as  favorable  to  defendant  as  could  be  asked,  and 
under  these  instructions  the  verdict  of  the  jury  must  be  ac- 
cepted as  a  final  determination  of  the  matters  at  issue.  The 
suggestion  of  counsel  that  the  amount  of  the  settlement  was 
adequate  as  compensating  plaintiff  on  account  of  his  injuriesi 
merits  no  serious  consideration. 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  afSrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  20, 1912. 


[Or.  No.  956.    First  Appellate  District.— March  22,  1918.] 

MORRIS  A.  GRIESEMER,  Respondent,  v.  WILLIAM 
HAMMOND  and  WILLIAM  HAMMOND,  Jr.,  Doing 
Business  Under  the  Name  and  Style  of  HAMMOND  & 
HAMMOND,  P.  S.  KELLY  and  JOSIE  KELLY,  His 
Wife,  Appellants. 

OONTBAOT  TO  SXLL  LaNIV— MUTUAL  AND  DSPENDSNT  OOVINANTS — OBJIO- 
TIOKS  TO  TlTLS — ^ReOOVEBT  OF  DEPOSIT— PULL  TKNDEB  OF  PXBFOBM- 

ANd  Essential— Good  Title  Tendered. — ^Wbere,  under  a  contract 
for  the  lale  and  purchase  of  land,  the  covenants  of  the  contracting 
parties  were  mutual  and  dependent,  and  each  party  was  bound  to  a 
full  performance  of  the  contract  at  the  same  time,  and  ten  per 
cent  of  the  cash  price  of  $13,500  was  deposited  to  secure  the  sale, 
and  the  remainder  of  $6,000  cash  was  to  be  paid,  and  $7,500  secured 
upon  the  making  of  a  good  title,  and  if  a  good  title  could  not 
be  made,  the  deposit  was  to  be  returned,  or  forfeited,  if  the  vendor 
was  ready  to  perform,  and  the  purchaser  refused  to  perform,  and 
the  purchaser  objected  to  defects  in  the  title,  which  were  met 
within  the  life  of  the  contract,  by  the  tender  of  a  good  title,  the 
purchaser  cannot  sue  to  recover  the  deposit  without  tendering  full 
performance  on  his  part,  and  he  is  bound  to  accept  the  good  title 
offered,  and  to  pay  for  and  secure  payment  aa  agreed. 
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I».— ^XKKKAL  R0LB  A8   BETWEEN   VeKIK>B  AND   POBCHASBB — OUTSTAND- 

IM«  Deed  of  Trust— Beoonvbtanoe  wuou  Tbustebs. — The  genenl 
rule,  u  between  vendor  and  purchaser,  is  that  the  purchaser  cannot 
■ue  to  recover  purchase  money  paid  until  after  he  has  made  a  tender 
of  the  purchase  money  due  under  the  contract  and  demanded  a 
deed.  The  fact  that,  in  the  present  case,  there  was  a  deed  of  trust 
outstanding  did  not  excuse  plaintiff  from  the  necessity  of  making 
a  tender  of  the  purchase  money  in  order  to  recover  his  deposit, 
especially  where  the  vendor  was  in  readiness  to  remedy  the  defect 
by  a  reconveyance  from  tha  trustees  to  the  purchaser.  The  vendor 
had  the  right  to  rely  upoa  tha  purchase  money  to  liquidate  the  debt 
secured  by  tha  deed  of  trust. 

Id. — ^Nature  of  Deed  of  Tbust  to  Becurb  Debt— Mortoaoe. — ^A  deed 
of  trust  given  as  security  for  tha  repayment  of  money  is,  under  the 
eireumstances  of  this  case,  regarded  as  a  mortgage.  Under  the 
facts,  there  was  no  unremovable  defect  in  the  title  to  the  property 
involved  in  the  controversy,  and  it  is  sufficient  that  the  vendor 
through  one  of  his  agents  tendered  to  the  plaintiff  a  perfect  title 
to  tha  property. 

Id. — ^Dutt  of  Yekdeb  to  Inquirb  ar  to  Taxes  Paid  or  Existemcr  of 
Ant  Enoumbrancb.— Where  the  taxes  were  in  faet  paid,  although 
the  vendee  was  not  informed  thereof,  it  was  his  duty  to  inquire  as 
to  the  condition  of  the  record,  and  as  to  whether  there  were  any 
unpaid  taxes  or  other  encumbrance. 

Id. — ^Beoordrr's  Tkm  for  Broonvetancb  mot  Texydbbed— Waiver  of 
Qbjeotiom. — The  faet  that  the  recorder's  fee  for  recording  the 
reconveyance  was  not  tendered  does  not  afTect  the  validity  of  the 
tender  of  the  reconveyance,  especially  where  if  it  had  been  demanded 
it  would  doubtless  have  been  paid,  and,  under  the  drcumstancea, 
•nch  objection  was  waived  by  the  failure  of  the  plaintiff  to  object 
to  tha  reconveyance  by  the  trustees  on  that  ground. 

Id. — ^Findimob  for  Plaintiff  Unbustainxd. — It  is  held  that  the  find- 
ings for  tha  plaintiff  are  unsustained  by  the  evidence. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County  denying  a  new  trial.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cary  Howard,  Henry  O.  Tardy,  and  Wm.  C.  Clark,  for 

Appellants. 

Edward  Hohf eld,  for  Respondent 

EEBBIQAN,  J. — ^This  is  an  appeal  from  an  order  denying 
defendants'  motion  for  a  new  trial  in  an  action  to  recover 
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money  paid  as  a  deposit  on  a  contract  for  the  purchaae  of 
land. 

On  the  twenty-fonrth  day  of  October,  1907,  Hammond  ft 
Hammond,  copartners,  as  agents  of  the  defendant,  F.  S.  Eelly, 
entered  into  a  contract  with  the  plaintiff,  whereby  the  latter 
was  to  purchase  a  certain  parcel  of  land  situated  in  Alameda 
county  and  pay  therefor  the  sum  of  $13,500.  At  the  time  of 
the  execution  of  the  contract  the  plaintiff  paid  said  agents  the 
sum  of  $1,350  on  account  of  and  as  a  deposit  to  secure  the  sale 
of  said  land.  The  terms  of  sale  were  as  follows:  '^Cash 
$6,000,  balance  flat  loan  of  $7,500  at  seven  per  cent  net  .  .  . 
60  days  are  to  be  allowed  for  legal  search  of  title.  If  it  is  not 
found  good,  the  deposit  ...  is  to  be  returned ;  if  the  title  is 
found  good  and  the  sale  is  not  consummated  in  accordance 
with  the  above  terms,  the  deposit  is  to  be  forfeited." 

The  time  allowed  to  plaintiff  for  examining  title  was  ex- 
tended by  mutual  consent  up  to  January  29,  1908. 

The  contract  did  not  call  for  the  furnishing  of  an  abstract 
of  title  or  certificate  of  search.  The  uncontradicted  testi- 
mony, however,  of  Mr.  Hammond,  Jr.,  shows  that  he  procured 
a  certificate  of  title  for  the  plaintiff  without  authority  from 
the  vendor,  and  that  he  expected  payment  therefor  to  be  made 
by  the  plaintiff. 

At  about  the  end  of  the  sixty  days  prescribed  in  the  con- 
tract Mr.  Hammond,  Jr.,  delivered  to  the  plaintiff  a  deed  of 
trust  and  two  promissory  notes  aggregating  $7,500  (repre- 
senting the  ''flat  loan"  figuring  in  the  purchase  price)  for 
execution  by  plaintiff,  and  at  the  same  time  presented  plain- 
tiff with  the  certificate  of  title,  which  showed  a  tax  lien  and 
the  existence  of  a  deed  of  trust  on  the  property  securing  the 
repayment  to  the  Citizens'  Bank  of  Alameda  of  a  loan  of 
$5,000.  Plaintiff  took  the  abstract,  deed  and  notes,  and  sub- 
mitted them  to  his  attorney  for  examination.  As  a  result  of 
the  report  on  the  title  by  said  attorney,  the  plaintiff,  on  Janu- 
ary 27,  1908,  wrote  Messrs.  Hammond  &  Hammond  a  letter, 
wherein,  after  referring  to  the  terms  of  the  contract,  he  said : 
**I  have  to  report  to  you  that  the  title  has  been  examined  and 
found  defective  and  not  good  in  this,  that  the  legal  title  to 
the  property  is  vested  in  S.  E.  Biddle,  Jr.,  and  Frank  V. 
Bordwell,  as  security  for  the  payment  of  $5,000,  and  the  prop- 
erty is  subject  to  the  lien  of  taxes,  state,  county  and  munici- 
pal.''   In  this  letter  to  the  agents  plaintiff  also  complained 
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that  the  notes  and  the  deed  of  trust  did  not  correctly  embrace 
the  terms  of  their  oral  agreement  as  to  the  time  of  payment 
of  the  balance  of  the  purchase  price,  and  the  letter  concluded 
with  a  demand  for  the  return  of  the  deposit. 

Two  days  after  receiving  this  letter,  January  29,  1908,  and 
within  the  life  of  the  contract  as  extended,  Mr.  Hammond,  Jr., 
called  upon  the  plaintiff,  and  tendered  him  (1)  a  deed  to  the 
property  from  the  vendor,  P.  S.  Kelly,  and  Josie  Kelly,  his 
wife;  (2)  a  deed  of  reconveyance  thereof  from  Messrs.  Biddle 
and  Bordwell,  as  trustees,  to  said  F.  S.  Kelly  and  wife;  (3)  a 
note  for  $7,500,  and  (4)  a  deed  of  trust  to  said  property  to 
secure  said  note,  demanding  that  plaintiff  execute  said  note 
and  deed  of  trust.  At  the  time  of  this  tender  Mr.  Hammond, 
Jr.,  demanded  payment  of  the  balance  of  the  purchase  price 
payable  in  cash,  to  wit,  $4,650. 

The  nature  of  these  documents  was  explained  to  the  plain- 
tiff;  and  while  he  made  no  specific  objection  of  any  kind  to 
them,  still  he  declined  to  examine  or  accept  them,  and  told 
Mr.  Hammond  that  he  would  present  the  whole  matter  to  his 
attorney. 

It  was  admitted  at  the  trial  that  the  taxes  mentioned  in 
the  letter  of  January  27th  were  paid  on  January  20th,  al- 
though the  record  fails  to  show  that  plaintiff  was  informed  of 
this  fact.  It  was  also  uncontradicted  that  the  cost  of  record- 
ing the  deed  of  reconveyance  from  Messrs.  Biddle  and  Bord- 
well, trustees,  was  not  tendered  to  plaintiff. 

The  evidence  in  the  case  also  shows  that  said  deed  of  recon- 
veyance was  intrusted  to  Mr.  Hammond,  Jr.,  by  Messrs.  Biddle 
and  Bordwell,  trustees,  to  be  delivered  only  upon  the  payment 
to  him  for  their  account  of  the  $5,000  for  which  it  was 
security. 

The  plaintiff  made  at  no  time  a  tender  of  the  money  to  be 
paid  by  him,  or  in  any  other  manner  offered  to  comply  with 
the  terms  of  the  agreement,  or  otherwise  placed  the  vendor 
in  default.  He  contradicted  the  testimony  introduced  by  the 
defendants  to  the  effect  that  he  had  stated  that  he  could  not 
spare  from  his  business  the  money  necessary  to  carry  out  the 
transaction,  and  that  for  this  reason  did  not  want  to  do  so. 

The  covenants  in  this  contract  are  mutual  and  dependent; 
and  before  the  plaintiff  could  rescind  the  contract  and  recover 
the  amount  of  his  deposit  he  must  have  paid  or  offered  to  pay 
the  unpaid  portion  of  the  purchase  price  due  thereunder.    In 
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such  a  contract  the  rule  is  plain  that  the  vendor  must  be  given 
an  opportunity  to  perform  his  part  of  the  contract  before  he 
can  be  put  in  default  and  an  action  maintained  against  him 
to  recover  back  the  purchase  money.  (Maupin  on  Marketable 
Title,  200,  792;  Hooe  v.  O'Callaghan,  10  Cal.  App.  567,  [103 
Pac.  175].)  And  the  general  rule  is  that  a  vendee  cannot  re- 
cover purchase  money  paid  on  his  contract  to  purchase  until 
after  he  has  made  a  tender  of  the  purchase  money  due  under 
the  contract  and  demanded  a  deed.  {Hanson  v.  Fox,  155  Cal. 
106,  [132  Am.  St.  Eep.  72,  20  L.  R.  A.,  N.  S.,  338,  99  Pac. 
489] ;  Boston  v.  Montgomery,  90  Cal.  307,  [26  Am.  St.  Bep. 
123,  27  Pac.  280] ;  Newton  v.  Hidl,  90  Cal.  487,  [27  Pac.  429] ; 
Townsend  v.  Tufts,  95  Cal.  257,  [29  Am.  St.  Rep.  107,  30  Pac 
528] ;  North  Stockton  etc.  Co.  v.  Fisher,  138  Cal.  100,  [70  Pac 
1082,  71  Pac.  438] ;  Leach  v.  Rowley,  138  Cal.  709,  [72  Pac 
403] ;  Englander  v.  Rogers,  41  Cal.  420;  Poheim  v.  Meyers,  9 
Cal.  App.  31,  [98  Pac  65].) 

This  rule  was  also  announced  in  Peckham  v.  Stewart,  97 
CaL  147,  [31  Pac.  928],  the  court  saying:  **The  plaintiffs  were 
not,  under  the  contract  set  out  in  the  complaint,  entitled  to 
a  conveyance  of  the  lots  described  in  the  agreement  until  they 
first  paid,  or  offered  to  pay,  defendant  the  balance  of  the  pur- 
chase price  agreed  upon;  and  unless  the  complaint  alleges  a 
full  performance  or  offer  to  perform  their  part  of  the  con- 
tract in  this  respect,  they  are  not  entitled  to  maintain  this 
action.*' 

The  fact  that  there  was  a  deed  of  trust  outstanding  did  not 
excuse  plaintiff  from  the  necessity  of  making  a  tender  of  the 
purchase  money  in  order  to  recover  his  deposit.  {Ziehen  v. 
Smith,  148  N.  Y.  558,  [42  N.  E.  1080] ;  Campbell  v.  Prague, 
6  App.  Div.  554,  [39  N.  Y.  Supp.  558].) 

The  case  of  Higgivs  v.  Eagleton,  155  N.  Y.  466,  [50  N.  E. 
287],  is  decisive  of  the  case  at  bar.  There  under  the  contract 
the  payment  of  the  unpaid  consideration  and  the  transfer  of 
title  were  dependent  and  concurrent  acts;  and  the  court,  after 
stating  that  the  vendee,  in  order  to  put  the  vendor  in  default, 
must  have  tendered  a  performance  on  his  part  and  demanded 
a  performance  by  the  vendor,  said  [referring  to  a  mortgage 
on  the  premises] :  ''The  agreement  was  not  broken  by  the 
fact  that  there  was  a  mortgage  upon  the  property.  .  •  ,  The 
mere  existence  ...  of  an  encumbrance  on  the  property, 
which  it  was  within  the  power  of  the  vendor  to  remove  within 
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the  time  fixed  for  performance,  did  not  constitute  a  breach  of 
the  contract  on  his  part.'*  Referring  to  the  case  of  Ziehen 
y.  Smith,  148  N.  Y.  558,  [42  N.  B.  1080],  the  court,  continu- 
ing, said:  ''The  decision  of  this  court  in  Ziehen  v.  Smith  seems 
to  be  decisive  of  this  question.  It  was  there  held  that  the 
mere  fact  that  at  the  time  fixed  for  the  concurrent  and  mutual 
performance  of  an  executory  contract  for  the  conveyance  of 
real  estate  there  existed  a  lien  or  encumbrance  upon  the  prop* 
erty  which  it  was  within  the  power  of  the  vendor  to  remove, 
did  not  relieve  the  vendee  from  nutking  a  tender  and  demand 
of  performance  as  a  condition  precedent  to  the  maintenance 
of  an  action  to  recover  the  money  paid  on  the  contract,  or  for 
damages  as  for  its  breach  on  the  part  of  the  vendor."  (See, 
also,  Boston  v.  Montgomery^  90  Cal.  307,  [25  Am.  St.  Bep. 
123,  27  Pac.  280] ;  Rahen  v.  Bisnikoff,  95  App.  Div.  68,  [88 
N.Y.  Supp.  470].) 

A  deed  of  trust  given  as  security  for  the  repayment  of 
money  is,  under  the  circumstances  of  this  case,  regarded  as  a 
mortgage.  (Weber  v.  McCleverty,  149  Cal.  816,  [86  Pac 
706].) 

There  was  no  unremovable  defect  in  the  titie  to  the  prop- 
erty involved  in  this  controversy,  nor  had  the  vendor  indi- 
cated in  any  manner  that  he  would  not  comply  with  the  terms 
of  the  contract.  Therefore,  under  the  authorities  cited,  if  the 
plaintiff  desired  to  consummate  the  contract,  or  to  recover 
back  his  deposit,  he  should  have  made  a  tender  of  the  balance 
of  the  purchase  price  and  demanded  a  performance  by  the 
vendor. 

The  vendor,  through  one  of  his  agents,  tendered  the  plain- 
tiff a  perfect  title  to  the  property,  and  for  this  additional 
reason  the  plaintiff  is  not  entitled  to  the  return  of  his  deposit. 
Plaintiff  asserts  that  he  was  not  tendered  a  merchantable  title 
because  (1)  the  taxes  for  the  current  fiscal  year  had  not  been 
paid,  and  (2)  the  vendor  did  not  tender  him  a  deed  to  the 
property  free  from  encumbrance. 

As  to  the  taxes,  it  appears  that  they  were  paid  a  week  prior 
to  the  time  when  plaintiff  wrote  his  letter  rejecting  the  title, 
and  nine  days  before  the  tender  by  the  vendor.  The  contract 
did  not  require  the  vendor  to  furnish  an  abstract,  nor  did  he 
at  any  time  subsequent  to  the  making  of  the  contract  directly 
or  through  his  agents  obligate  himself  to  furnish  a  certificate 
of  title,  and  consequently  it  was  the  duty  of  the  vendee  him- 
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self  to  learn  the  condition  of  the  record.     (East on  y.  M(yni 
gomery,  90  Cal.  313,  [25  Am,  St.  Rep.  123,  27  Pac.  280].) 

As  to  the  fact  that  the  record  showed  the  property  to  be 
encumbered  with  a  deed  of  trust  in  f  ayor  of  Biddle  and  Bord- 
well,  we  are  of  the  opinion  that  this  defect  was  remedied  by 
the  tender  to  the  plaintiff  by  the  yendor's  agents  of  the  recon- 
veyance by  said  trustees.  This  reconveyance  was  properly 
drawn  and  acknowledged,  and  it  was  handed  to  the  vendor's 
agents  with  the  understanding  that  upon  repayment  of  the 
amount  of  the  loan  they  were  to  take  the  necessary  steps  to 
release  the  property  from  the  encumbrance.  The  vendor  had 
a  right  to  rely  on  the  purchase  money  to  liquidate  the  in- 
debtedness secured  by  the  deed  of  trust.  {Webster  v.  Kirigs 
Co.  Trust  Co,,  80  Hun,  420,  [30  N.  Y.  Supp.  357] ;  Ziehen  r. 
Smith,  148  N.  Y.  558,  [42  N.  B.  1080].)  The  $4,650  duis  at 
the  time  of  the  tender,  and  the  $1,350  already  in  the  hands 
of  the  vendor's  agents,  were  more  than  suflScient  for  this 
purpose. 

Plaintiff  also  objects  that  the  amount  of  the  recorder's  fee 
for  recording  the  reconveyance  from  Biddle  and  Bordwell, 
trustees,  not  having  been  offered  to  him,  the  tender  of  the 
vendor  was  insufBcient.  No  such  objection  to  the  tender  was 
made  at  the  time  the  deed  was  presented.  Obviously  the  ven- 
dee, for  some  reason  not  consonant  with  good  faith,  was  trying 
to  avoid  performance  of  the  contract.  On  the  other  hand,  the 
vendor  was  doing  promptly  everything  reasonable  to  complete 
the  transaction,  and  if  this  objection  had  been  raised,  no  doubt 
the  vendor  would  have  gladly  defrayed  the  expense  in  ques- 
tion. (Dwork  V.  Weinberg,  120  App.  Div.  508,  [105  N.  Y. 
Supp.  504].)  The  mere  possibility  that  he  would  have  failed 
to  do  so  would  not  authorize  the  plaintiff  to  cancel  the  con- 
tract on  the  ground  that  the  vendor  had  failed  to  perform. 
(TeUer  v.  Schidz,  123  App.  Div.  883,  [108  N.  Y.  Supp.  325] ; 
Maupin  on  Marketable  Titles,  2d  ed.,  707.)  Moreover,  the 
plaintiff,  not  having  raised  this  objection  at  the  time,  is 
deemed  to  have  waived  it. 

One  other  objection  made  by  plaintiff  remains  to  be  noticed. 
In  his  letter  of  January  27th  he  objected  to  proceed  with  the 
contract  for  the  reason  that  the  deed  of  trust,  to  be  given  by 
him  as  security  for  the  last  payment  of  $7,500,  empowered 
the  trustees  to  realize  on  the  security  in  a  shorter  time  than 
was  agreed  upon  in  his  conversation  with  the  vendor's  agent 
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at  the  time  of  the  makini^  of  the  contract.  This  ground  of 
objection  appears  to  have  been  abandoned  by  the  plaintiff, 
and  we  think  properly  so  for  a  number  of  reasons,  and  par- 
ticularly in  view  of  the  uncontradicted  evidence  in  the  case 
that  on  the  occasion  of  the  tender  of  the  29th  of  January  the 
agent  of  the  vendor  informed  the  plaintiff  ''that  if  the  note 
and  deed  of  trust  were  not  to  his  liking,  he  could  have  them 
drawn  any  way  he  saw  fit  within  reason.'' 

Under  the  circumstances  of  this  case,  with  the  taxes  all  paid, 
with  the  offer  of  the  vendor  to  release  the  deed  of  trust,  and 
to  give  the  plaintiff  all  the  time  to  pay  the  balance  of  the  pur- 
chase price  that  he  might  reasonably  desire,  we  do  not  hesitate 
to  hold  that  the  plaintiff  is  not  in  a  position  to  insist  upon  a 
rescission  of  the  contract  and  to  recover  his  deposit. 

We  conclude  that  the  finding  of  the  court  that  the  intent 
and  purpose  of  the  agreement  of  sale  was  that  plaintiff  should 
rely  upon  the  abstract  to  determine  the  nature  and  state  of  the 
title  to  the  property  is  not  supported  by  the  evidence  in  the 
case.  Neither  does  the  evidence  sustain  the  finding  that  the 
vendor  failed  to  make  a  tender  of  a  good  title,  nor  the  view 
that  the  plaintiff  was  not  required  to  make  a  tender  of  the  bal- 
ance of  the  purchase  price  under  the  contract. 

The  order  denying  defendant's  motion  for  a  new  trial  is 
reversed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  21,  1912. 
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THE  PEOPLE,  Respondent,  v.  THOMAS  P.  HATDON, 

Appellant. 

Cbiicinal  Law — ^Murt>eb — 8ufpiciznot  or  Eviobngi  to  Sttppobt  Yn- 
DiCT  —  iNOONSiSTENciBS  Of  WiTNiss  TO  Cftiifi. — ^Where,  npoB  a 
prosecution  for  murder,  the  verdict  was  evldentlj  based  mainlj  upon 
the  evidence  of  the  brother  of  the  deceased,  as  an  eye-witnen  of 
the  crime,  it  is  held  that,  notwithstanding  inconsistencies  in  hii 
statement  as  to  matters  of  detail,  it  cannot  be  said  that  there  was 
anything  in  his  testimonj  as  to  the  homicide  from  which  the  re- 
viewing court  could  Justlj  conclude  that  his  entire  testimony  is 
per  $e  unbelievable,  and  could  not,  if  accepted  in  the  main  hj  the 
jurj,  warrant  their  verdict  as  against  the  defendant's  story  of  self- 
defense. 

lb, — Tbst  or  INOBEDIBLI  Tbstimont. — Testimony,  in  order  to  bear  upon 
its  face  such  improbability  as  to  render  it  unbelievable,  must  in- 
volve a  claim  that  something  has  been  done  that  it  would  not  seem 
possible  could  be  done,  under  the  circumstances  described,  or  in- 
volve conduct  that  no  sane  person  would  be  likely  to  do. 

Id. — Peovinoe  of  Appellate  Coubt  and  of  Jury. — Appellate  courts  are 
not  authorized  to  review  the  evidence,  except  when,  upon  its  face, 
it  may  be  justly  held  that  it  is  insufficient  to  support  the  ultimate 
issue  involved,  in  which  case  it  is  not  an  issue  of  fact,  but  purely 
one  of  law.  Such  courts  are  in  no  position  to  determine  the  credit 
of  witnesses,  or  to  weigh  their  testimony,  which  is  the  sole  province 
of  the  jury  in  a  criminal  case.  In  the  present  case,  the  jury  were 
authorized,  in  the  discharge  of  their  duty,  to  accept  the  testimony 
of  the  brother  of  deceased  as  to  the  facts  of  the  homicide,  however 
weak  it  may  be  in  other  respects,  and  to  reject  any  evidence  con- 
trary to  his  testimony  as  to  such  facts. 

Id. — ^Inappucabiuty  of  Amendment  of  Ck>NSTiTUTiON  to  Beview  of 
Conflicting  Evidence. — The  recent  amendment  of  the  state  con- 
stitution by  adding  section  4%  of  article  III  thereof  (Stats.  1^11, 
pt.  II,  p.  1778),  prohibiting  reversals  in  criminal  cases  for  error, 
"unless,  after  an  examination  of  the  entire  cause,  including  the 
evidence,  the  court  shall  be  of  the  opinion  that  the  error  complained 
of  has  resulted  in  a  miscarriage  of  justice,''  is  inapplicable  where 
no  error  appears  in  the  case  upon  any  question  of  law,  and  the 
verdict  is  sustained  upon  conflicting  evidence. 

Id. — Construction  of  Amendment — PEtovisioN  of  Constitution  Lim- 
mNo  Appellate  Courts  to  "Questions  op  Law"  Unaffected. — 
The  appellate  court  deems  it  certain  that  "said  amendment  was  not 
intended  to  change,  nor  has  it  changed,  the  very  sensible  rule  pre- 
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•eribed  by  the  eonstitution,  and  for  m  manj  jeart  adhered  to  in 
this  state,  that,  in  the  exereiee  ef  their  appellate  jurisdiction,  the 
appellate  courts  are  restricted  to  the  eonsideration  of  qneetions  of 
law  alone,  and  that  therefore,  as  before  stated,  the  matter  of 
eridence  does  not  eonstitnte  a  snbjeet  of  reriew  bj  those  tribunals 
except  where  there  neeessarilj  ansae  from  the  evidence,  or  is  pre- 
sented thereby,  from  its  very  nature,  a  question  of  law. 

Id. — Comment  bt  Supbkhs  COuht  nr  Oxdbb  Dxntino  Bxhbabino. — ^In 
the  order  of  the  supreme  court  denying  a  rehearing,  in  this  ease, 
that  court  commented  thus  on  the  foregoing  statement  of  law: 
''This  court  regards  this  statement  as  wholly  unnecessary  to  the 
decision  of  the  case.  The  denial  of  the  petition  for  a  rehearing 
is  not  to  be  construed  as  an  indication  of  approval  or  disapproval 
of  said  statement  by  the  supreme  court." 

Id. — EviDENCs — Postal  Cakd  as  to  Stkatino  GATn& — ^It  is  held  that 
there  was  no  error  prejudicial  to  the  defendant  in  the  admission 
in  evidence  of  a  postal  card  received  by  the  father  of  deceased 
from  the  owner  of  an  adjoining  range  as  to  the  whereabouts  of 
his  cattle,  and  on  which  the  father,  addressing  his  sons,  had  written 
a  request  that  if  they  saw  the  writer,  to  "thank  him  for  telling  us.** 

Id. — Gnoss-KXAMiNATioif  or  Bbothxb  or  Dioxassd — ^Wound  Begktvxd — 
Eelatxvi  Position— EaaoE  Without  Peejudios. — ^It  was  error  to 
reject  a  question  asked  on  cross-examination  of  the  brother  of 
deceased  as  to  whether  his  position  was  not  on  the  left-hand  side 
of  defendant  when  he  received  two  wounds  in  his  right  arm,  for 
the  purpose  of  making  it  appear  that  the  shots  were  accidental, 
when  he  was  firing  at  deceased,  merely  on  the  ground  that  the 
question  was  "purely  argumentative";  but  it  is  held  that,  in  view 
of  other  evidence,  the  error  was  wholly  without  prejudice. 

Id. — Admission  or  Bloody  Gaememtb  or  Deceased— Oobboboeatiok  or 
Witness  roB  Pbosecution — Intention  or  Mortal  Wound. — The 
court  did  not  err  in  admitting  in  evidence  for  the  prosecution  the 
bloody  over  and  under  shirts  worn  by  deceased  at  the  time  of  the 
fatal  shot,  as  part  of  the  case  for  the  prosecution,  in  corroboration 
of  the  evidence  of  the  brother  of  deceased  as  to  the  homicide,  and 
to  show  that  the  shot  fired  by  defendant  took  effect  in  a  vital  part 
of  the  body,  as  indicated  by  the  garments,  and  the  intention  of 
defendant  to  infiict  a  mortal  wound. 

Id. — Sustaining  Bubden  or  P&oor— Peoplb  not  Bequibed  to  Antici- 
pate Positions  or  Dependant. — ^The  people,  in  the  maintenance  of 
the  burden  upon  them  of  proving  tne  guilt  of  the  defendant,  are 
not  bound  to  anticipate  the  sooxenuonB  or  concessions,  if  any,  which 
the  defendant  intends  to  make,  or  to  assume  that  certain  matters 
or  theories  supporting  the  hypothesis  of  guilt  will  not  be  disputed 
by  defendant. 

If). — Absence  or  Defendant  rsoM  Coroneb's  Inquest — Evidence  not 
Pbbjudiciau — It  was  not  prejudicial  to  the  defendant  for  the  prose- 
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cution  to  prove  that  he  was  not  present  at  the  eoroner's  inquest 
held  at  the  scene  of  the  homicide,  as  there  eould  be  no  implied 
eonceseion  on  hie  part  of  guilt/  in  such  eaie,  as  there  might  be  if 
be  were  present  and  silent  thereat. 

Id. — Bad  Reputation  or  Deceased  fob  Peace  and  Qxnsr  —  Pbopeb 
Cboss-examixation — Local  Factional  Dispute. — Wbtre  evidenee 
was  introduced  to  show  that  the  reputation  of  the  deceased  for 
peace  and  quiet  in  the  eommunitj  where  his  famil/  resided  was 
bad,  it  was  proper  to  allow  the  district  attorney  to  ask,  on  eross- 
examination,  whether  such  reputation  was  not  owing  to  a  loeal 
factional  fight  on  the  liquor  question,  not  inTolving  anj  other 
qnestion,  although  the  deceased  is  not  shown  to  have  belonged  ts 
ono  of  those  factions. 

Id. — CkOSS-EZAMIKATIOM    OP    WITNESS    FOB    DEPENDANT — INTOXICATION 

DuBiNo  TaiAL. — It  maj  be  shown  from  the  cross-examination  of 
a  witness  for  the  defendant  that  he  was,  during  practically  all 
of  the  time  of  the  trial,  under  the  influence  of  intoxicating  liquors, 
as  bearing  upon  the  witness'  memory  or  want  of  memory  as  to  the 
testimony  given  by  him,  where  the  eross-examination  showed  jus- 
tifleatioB  for  the  inquiry. 

lD.^Evn>ENCE  OP  Good  Chabactxb  op  Deceased  pob  Peace  and  Quiet 

—  IlCPBOPEB     CBOSS-EZAMINATION  —  ASSAULT    UPON    HONESTT    AND 

INTEQBITT. — ^Where  a  witness  had  testified  to  the  general  good  repu- 
tation of  the  deceased  for  peace  and  quiet,  in  a  place  where  he 
lived  for  three  years,  it  was  not  admissible  to  inquire  on  erossr 
examination  as  to  incidents  affecting  his  honesty  and  integrity. 
Such  inquiry  was  not  relevant  for  any  purpose.  The  true  rule  as 
to  charaeter  evidence,  in  a  criminal  ease,  is  that  it  should  be 
confined  to  the  trait  of  charaeter  in  issne,  and  lOioald  bear  some 
analogy  and  reference  to  the  nature  of  the  eharge. 

Id. — ^Unpbiendliness  op  Witness  pob  Dependant  Towabd  Faicilt  op 
Deceased — Cross-examination  as  to  Enmity — ^Impeaching  Etx- 
DENCX.  —  Where  defendant  admitted  unfriendliness  toward  the 
family  of  the  deceased,  but  denied  positive  hostility,  on  eross- 
examination  the  prosecution  had  the  right  to  lay  the  foundation 
for  impeaching  evidence  that  he  was  so  hostile  to  them  that  he 
bad  stated  that  he  had  leased  land  to  the  defendant  in  order  that 
he  might  kill  the  sons  if  they  drove  his  horses  off  of  the  range. 
The  faet  that  such  impeaching  evidence  had  a  far-reaching  effect 
against  the  witness  is  not  a  ground  upon  which  impeaching  evidence 
may  be  excluded,  the  only  remedy  being  to  hav^  its  effeet  limited 
by  an  instruction. 

Id. — ^Absence  op  Prejudicial  Errob  in  Buungs  op  Court. — It  is  held 
that  no  prejudicial  error  appears  in  the  rulings  of  the  court  upon 
the  admission  or  exclusion  of  evidence,  and  that  no  ground  appears 
in  the  record  for  a  reversal  of  the  judgment  and  ortlsr  appealed 
from. 

is  Oil.  App.- 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Trinity  County,  and  from  an  order  denying  a  new  trial 
James  W.  Bartlett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Bush  &  Hall,  and  C.  William  White,  for  Appellant 

U.  S.  Webb,  Attorney  General,  and  J.  Charles  Jones, 
Deputy  Attorney  General,  for  Respondent. 

HART,  J. — There  are,  generally  speaking,  but  two  points 
upon  which  reliance  is  based  for  a  reversal  of  the  judgment 
and  order,  from  which  the  defendant,  convicted  of  murder  of 
the  second  degree,  prosecutes  the  appeal  to  this  court,  viz.: 

1.  That  the  evidence  does  not  justify  and  support  the  verdict; 

2.  That  the  court  committed  a  series  of  serious  and  prejudicial 
errors  in  the  allowance  and  disallowance  of  answers  to  certain 
questions  propounded  to  the  witnesses. 

The  defendant  was  prosecuted  for  the  crime  of  murder  on 
an  information,  filed  in  the  superior  court  in  and  for  the 
county  of  Trinity,  by  the  district  attorney  of  said  county,  it 
being  therein  alleged  that  he  unlawfully  and  with  malice 
aforethought  destroyed  the  life  of  one  Morris  H.  Norgard. 

The  only  witness  to  the  homicide,  other  than  the  defendant 
himself,  was  a  brother  of  the  deceased,  Cervera  Norgard,  a 
lad  of  a  little  less  than  thirteen  years  of  age  at  the  time  of 
the  homicide.  His,  therefore,  was  the  only  direct  testimony 
received  on  behalf  of  the  people.  The  circumstances  of  the 
killing  as  detailed  by  him  do  not  accord,  as  might  naturally 
be  expected,  with  the  circumstances  of  the  homicide  as  related 
by  the  defendant,  and  thus  there  arises  a  sharp  conflict  in 
the  evidence  bearing  upon  the  circumstances  under  which  the 
act  of  killing  was  committed.  But  counsel  for  the  appellant, 
with  full  appreciation  of  the  rule  which  admittedly  has  al- 
ways heretofore  applied,  and  which  we  think  still  applies 
where  a  verdict  is  challenged  for  insufficiency  of  evidence 
to  sustain  it  and  there  exists  a  substantial  conflict  in 
such  evidence,  contend,  nevertheless,  that  the  testimony  of 
young  Norgard  is,  upon  its  face,  so  plainly  improbable  or  un- 
believable that  this  court,  which,  so  it  is  asserted,  must,  of 
necessity,  thus  view  the  boy's  version  of  the  homicide  and  its 
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attendant  circumstances,  is  compelled  to  say  that  there  is  in 
fact  no  evidence  worthy  of  belief  which  is  in  any  measure 
contradictory  to  the  defendant's  story  of  self-defense,  and 
that,  therefore,  the  result  reached  by  the  jury  is  wholly  with- 
out substantial  support. 

1.  The  homicide  occurred  on  the  twenty-first  day  of  De- 
cember, 1910,  in  a  region  of  Trinity  county  known  as  Long 
Ridge. 

The  deceased,  at  the  time  of  his  tragic  death,  was  about 
twenty  years  of  age  and  was  the  son  of  Chris.  Norgard,  who, 
with  his  family,  resided  at  Covelo,  in  Mendocino  county.  The 
latter  was,  however,  the  owner  of  a  stock  range,  adjoining  that 
of  the  defendant,  in  Trinity  county. 

The  defendant,  about  one  month  previously  to  the  day  on 
which  the  killing  occurred,  purchased  from  one  John  D. 
Wathen  the  latter's  stock  range.  Shortly  thereafter  the  de- 
fendant drove  his  band  of  horses  to  the  Wathen  range  and, 
with  his  family,  took  up  his  residence  on  said  place.  At  about 
the  same  time,  the  defendant,  with  one  J.  S.  Borobough,  en- 
tered into  an  agreement  whereby  the  first  named  was  per- 
mitted to  graze  his  stock  on  the  latter's  range,  comprising  a 
large  area  of  land  situated  in  the  neighborhood  of  the  Norgard 
range,  and  which  said  land  he  (defendant)  was  making  prepa* 
rations  to  buy  under  his  said  agreement  with  Borobough. 

Upon  the  Norgard  range  was  a  cabin,  situated  about  two 
miles  from  the  Wathen  place,  and  in  which  the  Norgard  boys 
lived  when  engaged  in  looking  after  and  caring  for  their 
father's  stock  grazing  upon  the  latter's  range. 

It  appears  that  a  feeling  of  intense  hostility  had  developed 
between  the  Norgards  and  John  D.  Wathen,  who  sold,  as  seen, 
his  range  to  the  defendant.  Wathen  had  married  the  daugh- 
ter of  Chris.  Norgard  against  the  latter's  wishes,  and,  while 
this  fact  was  the  ostensible  genesis  of  the  ill-feeling  between 
them,  it  was  the  theory  of  the  defense  that  the  real  motive  for 
the  hostility  of  the  Norgards  against  Wathen  was  to  so  annoy 
and  pester  the  latter  as  to  inspire  in  him  a  desire  to  leave  that 
region  of  country  and  thus,  hoped  the  Norgards,  they  would 
be  able  to  secure  the  ownership  of  the  Wathen  range,  which 
they  had  for  a  long  time  coveted,  for  a  price  much  below  its 
actual  value.  The  Norgards,  so  the  defendant  contends, 
therefore,  kept  up  a  persistent  persecution  of  the  Wathens 
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by  various  trespasses  and  other  annoyances  up  to  the  time 
that  the  latter  sold  their  range  to  the  defendant.  Actuated 
by  a  similar  motive,  so  the  theory  of  the  defense  proceeded, 
the  Norgards,  after  the  sale  of  the  Wathen  range  to  the  de- 
fendant, transferred  their  ill-will  and  persecution  to  the  latter 
and  prosecuted  a  systematic  and  relentless  harassment  of  the 
defendant  (by  running  and  stampeding  his  horses  whenever 
they  came  across  them)  up  to  the  day  of  the  homicide. 

The  evidence  discloses  that,  up  to  approximately  a  month 
prior  to  the  death  of  the  deceased,  the  latter  had  been  engaged 
in  some  employment  in  Shasta  county.  His  father,  however, 
having  requested  him  to  return  home  and  assist  in  looking 
after  his  stock  on  the  Trinity  county  range,  the  deceased  re- 
turned to  Covelo,  taking  with  him  a  new  automatic  *' five- 
shot"  rifle.  A  few  days  thereafter  the  deceased  went  to  his 
father's  range  and  with  his  brother,  Elmer,  there  took  charge 
of  affairs  and  remained  until  the  day  of  the  homicide. 

Gervera  Norgard,  the  day  before  the  homicide,  went  to  the 
range,  taking  with  him  for  his  brothers  and  from  his  father 
a  message,  calling  attention  to  the  whereabouts  of  certain 
cattle  belonging  to  the  Norgards  which  had  strayed  from  their 
range,  information  as  to  the  whereabouts  of  said  cattle  having 
been  communicated  to  Chris.  Norgard  by  a  neighboring  land 
owner  through  a  postal  card. 

As  to  the  circumstances  immediately  leading  to  and  ending 
in  the  homicide,  Cervera  Norgard  testified,  in  substance,  as 
follows:  That,  on  the  afternoon  of  the  day  of  the  homicide, 
he  and  the  deceased  mounted  their  horses  and  started  out 
over  the  range  to  look  after  their  cattle.  The  deceased  car- 
ried the  automatic  rifle  referred  to  in  a  scabbard  attached  to 
his  saddle.  After  traveling  about  the  range  for  some  time, 
and  just  before  sundown,  they  came  across  the  horses  of  the 
defendant,  grazing  on  their  range.  They  at  once  proceeded 
to  drive  the  horses  off  the  range  in  the  direction  of  the 
Wathen  place.  They  had  not  gone  far  when  they  were 
fired  upon  by  Haydon,  who  had  suddenly  and  unexpectedly 
made  his  appearance  *' across  the  gulch,''  at  a  distance  of 
about  one  hundred  yards  from  the  boys.  Haydon  fired  twice 
at  the  boys  at  this  time,  but  without  effect.  The  witness 
declared  that  neither  his  brother  nor  himself  paid  any  atten- 
tion  to   thia   circumstance,  neither  accelerating  their  speed 
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by  reason  of  the  shooting,  nor  making  any  preparation  to 
defend  themselves,  but  proceeded,  indifferently  and  leisurely^ 
with  the  driving  of  the  horses  toward  the  Wathen  place. 
The  only  comment  upon  the  shooting  at  this  time  was  made 
by  the  deceased,  who  remarked  to  the  witness,  ''they  [mean- 
ing the  bullets]  came  close/' 

The  witness  said  that  they  drove  the  horses  ''up  the  hill'' 
to  a  trail  leading  to  the  Wathen  range.  After  traveling  over 
said  trail  for  a  short  distance  they  came  to  a  "flat,"  where 
they  "let  the  horses  go"  and  themselves  started  across  the 
flat.  They  had  proceeded  only  a  very  short  distance  when 
they  again  saw  Haydon,  this  time  standing  behind  a  pine  tree, 
with  his  gun  in  his  hand.  The  deceased  was  riding  ahead 
of  the  witness  and,  as  they  approached  the  pine  tree,  Haydon 
stepped  out  and  called  either  the  witness  or  his  brother  "a 

black  8 ^n  of  a  b        h."    Haydon  used  some  other  bad 

language  which  the  witness  could  not  recall.  However, 
neither  of  the  boys  made  any  reply  to  the  defendant  and 
started  on  in  the  direction  of  a  pasture  on  their  father's 
range,  some  two  or  three  hundred  yards  from  the  pine  tree 
mentioned.  Haydon,  although  holding  his  gun  in  his  hands, 
made  no  effort  to  use  it  at  the  pine  tree.  While  the  boys 
proceeded  toward  the  pasture  referred  to,  Haydon  walked 
out  to  the  edge  of  the  flat,  still  holding  his  gun  and  watching 
the  young  men.  After  looking  over  the  pasture  from  the 
hillside  to  which  they  had  gone  from  the  flat,  the  boys  turned 
their  horses  and  retraced  their  steps  toward  the  flat  and  in 
the  direction  of  the  point  at  which  the  defendant  was  stand- 
ing. When  they  had  reached  a  point  about  flfty  yards  from 
the  point  on  the  hill  from  which  they  had  viewed  the  pasture, 
the  deceased  removed  his  rifle  from  its  scabbard  and  deliv- 
ered it  over  to  Cervera,  saying:  "Here  is  my  gun,  Cervera; 
I  ain't  afraid  of  Haydon,  and  don't  want  any  trouble  with 
hiuL"  When  the  boys  reached  the  "flat,"  Haydon  had  re- 
turned to  the  pine  tree  behind  which  he  stood  when  the  boys 
first  came  into  the  "flat,"  and,  as  they  were  in  the  act  of 
passing  him,  Haydon,  addressing  them,  said:  "Are  you  going 
to  keep  on  driving  my  horses  t"  to  which  the  deceased  an- 
swered, "Yes,  I  will,  if  you  are  on  our  land,"  whereupon  the 
defendant  fired  at  the  deceased.  At  this  time,  the  witness 
was  about  twenty  feet  behind    the  deceased.    Immediately 
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after  the  first  shot  was  fired,  the  deceased  turned  toward  his 
brother  and  exclaimed,  **Run,  Cervera;  good-bye.*'  A  sec- 
ond shot  was  fired  by  Haydon,  immediately  following  which 
the  deceased  fell  from  his  horse.  A  third  shot  was  fired  by 
Hay  don  and  Cervera 's  horse  then  commenced  to  rear.  Cer- 
vera noticed  blood  flowing  from  the  neck  of  his  horse  after 
the  third  shot.  The  witness,  after  the  third  shot,  quickly 
dismounted  and,  with  the  rifle  previously  handed  him  by 
deceased,  as  noted,  started  to  run  toward  the  trail  leading 
to  the  Norgard  camp.  The  witness  testified  that  the  defend- 
ant fired  two  shots  at  the  deceased  and  two  or  three  at  hinL 
One  shot  took  effect  in  the  body  of  deceased,  striking  him 
in  the  breast  and  producing  immediate  death.  The  witness 
was  shot  twice  in  the  right  arm,  fracturing  it  One  of  these 
shots  entered  the  forearm  and  the  other  in  the  upper  arm. 
The  horse  upon  which  the  witness  was  riding  at  the  time 
of  the  shooting  also  bore  two  wounds  in  the  neck,  neither, 
however,  being  of  a  serious  nature. 

Cervera  declared  that  neither  he  nor  the  deceased  shot  at 
the  defendant,  nor  did  they  attempt  to  do  so.  He  testified 
that,  before  meeting  Haydon,  the  deceased  fired  a  shot  from 
his  rifle  at  a  quail  and  also  one  at  a  woodpecker. 

The  defendant's  story  of  the  shooting  is,  briefly,  as  follows: 
That,  at  about  3  o'clock  on  the  afternoon  of  the  day  of  the 
homicide,  he  left  the  Wathen  place  on  horseback,  taking 
with  him  a  25/35  Winchester  rifle.  He  went  ''over  on  the 
ridge,  west  of  the  creek,"  where  he  could  look  down  Eel 
river.  After  having  been  on  the  ridge  a  short  while,  he  saw 
''somebody  get  around  and  put  the  dogs  after"  his  horses 
and  start  them  in  the  direction  of  the  point  at  which  he 
was  standing.  As  the  horses  approached  him  he  saw  that 
Cervera  and  the  deceased  were  driving  them.  When  the 
boys  came  near  where  the  defendant  stood  the  latter,  address- 
ing them,  said:    "I  want  you  fellows  to  quit  running  my 

horses,"  to  which  the  deceased  replied:  "You  go  to  h ^1, 

you  old  s ^n  of  a  b ^h.    I  will  run  your  horses  to  h ^1, 

you  old  8 ^n  of  a  b ^h."    He  then  accused  the  boys 

of  running  the  horses  off  the  Rorobough  land  (under  lease  to 
defendant),  and  the  deceased  made  a  reply  in  language  sim- 
ilar to  that  in  which  he  first  addressed  the  defendant.  The 
boys  then  left  Haydon  and  went  "around  the  hill  the  way 
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the  horses  went,''  and  in  about  five  minutes  thereafter  re- 
turned to  the  point  where  they  left  Haydon.  The  latter  was 
still  standing  at  said  point,  holding  his  rifle  in  his  hands. 
The  deceased,  so  the  defendant  proceeded,  had  his  rifle  in 
his  hands,  and,  passing  Haydon  a  short  distance,  suddenly 
wheeled  his  horse  so  as  to  face  the  latter,  and,  speaking  to 

the  defendant,  said:  **You  old  s ^n  of  a  b— — ^h,  you  get 

out  of  here,"  and  then  fired  a  shot  at  the  defendant 
Haydon  attempted  to  return  the  fire,  but,  there  being  no 
cartridge  in  his  rifle,  his  weapon  did  no  more,  as  under  such 
circumstances  it  could,  of  course,  do  no  more,  than  to  ''snap." 
Immediately  he  placed  a  cartridge  in  the  rifle  and  fired, 
both  he  and  the  deceased  shooting  at  the  same  time.  Again 
Haydon  shot  at  the  deceased  and  the  latter  thereupon  fell 
from  his  horse  to  the  ground  mortally  wounded.  Cervera, 
continued  the  defendant,  then  jumped  to  the  ground  from 
his  horse,  picked  up  his  brother's  rifle  and  attempted  to  shoot. 
The  defendant  stepped  behind  a  tree  and  as  he  did  so  Cervera 
fired  a  shot.  The  defendant  then  yelled  to  Cervera,  ''You  go 
on,"  and  the  lad  thereupon  left  the  scene  of  the  trouble  in 
the  direction  of  his  father's  cabin.  The  defendant  then  left 
for  the  Wathen  place. 

We  have  now  given  a  synoptical  statement  of  the  testi- 
mony of  Cervera  Norgard,  upon  which  the  state  chiefly  relied 
for  the  establishment  of  its  case  and  upon  which  the  jury 
in  the  main  manifestly  based  their  verdict,  and  also  the  story 
of  the  defendant  as  to  the  circumstances  directly  leading  to 
and  attending  the  shooting. 

There  was,  it  is  true,  other  testimony  introduced  on  both 
sides  relating  to  the  number  of  shots  fired  and  heard  by  per- 
sons who  at  the  time  of  the  homicide  were  in  the  vicinity 
of  the  place  where  it  occurred,  and  also  involving  certain 
declarations  of  the  parties  relevant  to  the  issues  before  the 
court.  This  testimony,  like  that  of  Cervera  Norgard  and  of 
the  defendant  as  to  the  circumstances  of  the  shooting,  was 
conflicting. 

But,  as  stated,  the  principal  contention  of  the  appellant 
with  regard  to  the  evidence  is  that  the  testimony  of  Cervera 
Norgard  is  inherently  improbable,  and  that  the  jury,  there- 
fore, were  unwarranted  in  believing  it  or  basing  a  verdict 
against  the  accused  upon  it.    This  contention  grows  out  of  « 
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number  of  apparent  inconsistencies  developed  hy  the  cross- 
examination  of  the  witness  and  of  certain  weaknesses  which 
appear  to  inhere  in  the  very  story  itself,  as  related  by  the 
boy.  For  illustration,  much,  in  favor  of  the  defendant,  is 
sought  to  be  made  out  of  those  portions  of  the  boy's  testimony 
in  which  he  declared  that,  without  warning  or  saying  a 
word,  the  defendant  first  shot  at  them;  that  they  (the  wit- 
ness and  the  deceased)  paid  no  attention  to  those  shots,  but 
proceeded  up  the  hill  slowly  and  leisurely  without  making  any 
reference  to  the  incident,  save  the  single  observation  by  the 
deceased  that  the  bullets  ''came  close";  that  neither  looked 
back  to  see  whether  Haydon  was  following  them,  and  that 
they  did  not,  after  that  incident,  cease  driving  the  defend- 
ant's horses;  that  they  returned  from  the  pasture  to  the  flat, 
going  in  the  direction  of  the  spot  at  which  Haydon  stood, 
whereas  the  evidence  shows  that  they  could  then  have  avoided 
him,  "either  by  continuing  along  the  natural  way  across  the 
flat,  which  would  have  carried  them  some  ninety  feet  to  the 
north  of  the  tree  where  the  defendant  stood,  or  by  going 
farther  to  the  north  across  the  hill,  or  by  going  south  along 
a  good  trail  under  the  flat."  It  is  further  pointed  out  as 
indicative  of  the  inherent  weakness  and  unreliability  of 
Cervera's  story  that  he  testified  that  when  the  shooting  com- 
menced and  the  first  shot  was  fired  by  Haydon,  which  evi- 
dently missed  the  deceased,  the  latter  turned  in  his  saddle 
to  the  left  and,  looking  toward  the  witness  (who  had  testified 
that  at  that  time  he  was  to  the  right  of  deceased)  said,  "Bun, 
Cervera;  good-bye,"  and  then,  having  no  weax>on,  turned  and, 
again  facing  the  defendant,  received  the  shot  that  resulted 
in  his  death.  "It  is  a  tax  upon  one's  credulity,"  say  counsel, 
"to  believe  that,  thus  being  assaulted,  the  deceased  made  no 
effort  to  defend  himself,  but  upon  being  fired  upon  turned 
his  back  toward  his  assailant  and  bid  his  brother  good-bye 
and  then  turned  calmly  to  receive  his  death  wound."  These 
and  many  other  like  apparent  and  perhaps  real  contrarieties 
in  Cervera's  testimony,  as  well  as  contradictions  of  certain 
portions  of  his  testimony  by  other  witnesses,  are  set  out  and 
elaborated  upon  in  the  argument  of  counsel  to  justify  a 
declaration  by  this  court  that  the  verdict  of  the  jury  is  barren 
of  a  sufScient  foundation  to  uphold  it 
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Buty  while  the  alleged  variances  or  inconsistencies  apparent 
in  Gervera's  testimony  aiid  the  contradictions  referred  to 
undoubtedly  afforded  opportunity  for  a  persuasiye  argument 
to  the  jury  against  the  reliability  of  Gervera's  testimony,  we 
•ee  in  them  nothing  from  which  a  reyiewing  court  could  justly 
conclude  that  his  entire  testimony  is,  per  se,  unbelieyable, 
and  that  it  was,  therefore,  the  jury's  duty  not  only  to  wholly 
disregard  it,  but  to  accept  the  defendant's  story  of  self** 
defense,  or  at  least  find  that  the  latter 's  guilt  had  not  been 
disclosed  by  the  eyidence  to  a  moral  certainty  and  beyond 
a  reasonable  doubt 

It  rarely  happens  that  a  case  is  presented  on  appeal  in 
which  some  inconsistencies  in  the  testimony  of  certain  wit- 
nesses may  not  be  disooyered.  These  inconsistencies  may  be 
due  to  various  causes.  It  is  perhaps  quite  true  that  in  some 
instances  they  are  occasioned  by  the  deliberate  untruthfulness 
of  witnesses,  but  more  often  they  are  due,  we  apprehend,  to 
the  forgetfulness  of  witnesses  or  perhaps  to  the  fact  that  the 
occurrences  to  which  they  have  testified  have  come  about 
under  circumstances  that  have  put  the  witnesses  in  such  a 
state  of  excitement  as  to  cause  them  to  view  the  incidents 
which  they  are  required  to  describe  as  occurring  in  a  some- 
what different  way  from  that  in  which  they  may  have  actually 
occurred.  It  is  commonly  known  that  there  seldom  arises  a 
case  upon  the  circumstances  of  which  the  witnesses  precisely 
agree  in  all  respects,  and  yet  it  by  no  means  necessarily  fol- 
lows that  in  such  cases  some  one  or  more  of  the  witnesses  have 
willfully  given  false  testimony  relative  to  the  matter  to 
which  they  have  testified.  Some  one  or  more  may  be  mis- 
taken, or,  as  often  happens,  some  might  have  observed  cir- 
cumstances that  others  did  not.  But  whatever  may  be  the 
cause  of  such  differences,  it  }b  true  that  they  occur  in  nearly 
every  case  of  disputed  questions  of  fact.  If,  therefore,  every 
case  taken  to  the  appellate  courts  were  to  be  reversed  because 
of  discrepancies  or  contradictions  in  the  testimony  of  wit- 
nesses without  whose  testimony  a  verdict  of  a  jury  or  the 
findings  of  a  court  could  not  be  sustained,  there  would,  indeed, 
be  few  cases  in  which  a  reversal  would  not  be  compelled  upon 
the  ground  of  the  insufficiency  of  the  evidence  to  support 
such  verdict  or  findings.  Reviewing  judges  are,  obviously, 
in  no  position  to  determine  U^e  credit  which  ^ould  be  ac- 
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eorded  to  witnesses  or  to  weigh  their  testimonj.  As  has  often 
been  repeated,  it  is  for  this  reason  that  our  eonstitntioa 
provides  that  the  appellate  courts  are  not  authorized  to  review 
evidence,  except  where,  on  its  face,  it  may  justly  be  held 
that  it  is  insufficient  to  support  the  ultimate  issue  involved,  in 
which  case  it  is  not  a  review  of  a  question  of  fact,  but  purely 
one  of  law.  In  consonance  with  the  spirit  and  intent  of  this 
constitutional  provision,  the  legislature  has  ordained  that  the 
jury  are  the  exclusive  judges  of  the  credibiUty  of  witnesses 
(Code  Civ.  Proc,  sec.  1847) ,  and  are  the  judges  of  the  effect 
and  value  of  evidence  addressed  to  them,  except  in  those  in- 
stances where  it  is  declared  by  the  law  that  it  shall  be  con- 
clusive proof  of  the  fact  to  which  it  rdates.  (Code  Civ.  Proc, 
sec.  2061.)  And,  as  a  necessary  corollary  of  the  rules  above 
noted,  the  jury  in  this  case  were  authorized,  if  they  con- 
scientiously felt  warranted  in  so  doing,  after  full  and  fair 
consideration  thereof,  to  reject  any  testimony  which  might 
have  been  contradictory  to  that  of  the  witness,  Cervera  Nor- 
gard  {People  v.  Phelan,  123  Cal.  557,  [56  Pac.  424] ;  People 
r.  Wright,  4  Cal.  App.  706,  [89  Pac.  364] ;  People  v.  Turpin, 
10  Cal.  App.  530,  [102  Pac.  680] ;  Clark  v.  Tulare  L.  D.  Co., 
14  Cal.  App.  414,  432,  [112  Pac.  564]),  and,  therefore,  to 
disbelieve  the  testimony  of  the  defendant  and  accept  that  of 
Cervera  as  to  the  immediate  circumstances  of  the  shooting, 
however  weak  in  places  the  latter 's  testimony  may  have  been 
made  to  appear,  or  however  sharply  his  testimony  on  other 
important  points  might  have  conflicted  with  the  testimony  of 
other  witnesses. 

But  counsel  for  the  defendant  declare  that  the  recent 
amendment  to  the  constitution  (sec.  4^,  art.  YI)  has  enlarged 
the  power  of  appellate  tribunals  with  respect  to  the  review 
of  evidence,  and  asseverate  that  the  effect  of  that  amendment 
has  been  (to  use  their  language)  *^to  revolutionize  proceed- 
ings on  appeal,"  and  that  ''it  is  now  the  duty  of  appellate 
courts  to  weigh  the  evidence  where  the  appellant  relies  upon 
the  insufficiency  of  such  evidence  to  warrant  a  conviction." 
There  is  nothing  in  this  record  demanding  from  us,  even  if 
this  court  were  disposed  to  undertake  the  task,  an  interpreta- 
tion of  the  meaning,  intent,  purpose  and  scope  of  the  con- 
stitutional amendment  to  which  counsel  advert,  and  we  shall, 
thereforei  not  attempt  to  do  so;  but  if  there  is  one  prop- 
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oflition  in  connection  therewith  of  which  we  entertain  no  feel- 
ing of  uncertainty  it  is  that  said  amendment  was  not  intended 
to  change,  nor  has  it  changed,  the  very  sensible  rule  pre- 
scribed by  the  constitution  and  for  so  many  years  strictly 
adhered  to  in  this  state,  that,  in  the  exercise  of  their  appel- 
late jurisdiction,  the  appellate  courts  are  restricted  to  the 
consideration  of  questions  of  law  alone,  and  that,  therefore, 
as  before  stated,  the  matter  of  evidence  does  not  constitute 
a  subject  of  review  by  those  tribunals,  except  where  there 
necessarily  arises  from  the  evidence  or  is  presented  thereby, 
from  its  very  nature,  a  question  of  law. 

Ouided  by  the  rules  as  we  thus  understand  them,  we  have 
examined  the  record  in  this  case,  and,  therefore,  as  to  the 
testimony  of  Cervera  Norgard,  we  are  justified  in  saying  that 
we  perceive  nothing  in  his  statements  that  he  and  the  de- 
ceased paid  no  special  attention  to  the  alleged  first  shots  fired 
by  Haydon  and  that  after  such  shots  were  fired  they  pro- 
ceeded leisurely  up  the  hill,  driving  Haydon 's  horses,  without 
looking  back  to  observe  the  defendant's  movements,  so  start- 
ling as  to  render  that  portion  of  his  testimony  "inherently 
improbable,"  so  that  it  may  be  held  by  an  appellate  court 
that  thus,  upon  his  evidence,  upon  which  the  verdict  was 
chiefly  founded,  a  question  of  law  is  presented.  It  may 
readily  be  conceded  that  it  would  seem  unreasonable  that  the 
witness  and  the  deceased,  having  been  shot  at  twice  by  the 
defendant,  made  no  preparation  to  defend  or  to  shelter  them- 
selves against  further  assault  by  their  antagonist  In  other 
words,  it  would  no  doubt  be  regarded  as  unusual  conduct 
upon  the  part  of  any  sensible  person  to  do  and  act  as  the 
witness  testified  that  he  and  the  deceased  did  and  acted  under 
the  circumstances  mentioned.  But,  on  the  other  hand,  it  is 
not  in  a  sense  uncommon  to  find  persons  so  imperturbable  to 
physical  fear  that  they  will  unflinchingly  and  desperately 
and,  very  often,  unnecessarily,  pursue  a  course  of  conduct 
involving  the  greatest  physical  peril  to  themselves  and  which 
the  average  person  would  not  be  guilty  of.  Yet  we  cannot 
see  how  it  could  be  held,  from  the  mere  statement  itself  dis- 
closing such  conduct,  that  such  statement  is  not  true  or  is 
improbable  upon  its  face.  A  statement,  to  bear  upon  its  face 
the  brand  of  improbability,  or  which  may  be  said  to  be 
unbelievable,  per  $e,  must  involve,  we  think,  a  claim  that 
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■omething  has  been  done  that  it  would  not  seem  possible  oonld 
be  done  under  the  circumstanoes  described,  or  iuTolye  con- 
duct that  no  one  but  a  person  of  a  seriously  calentured  men- 
tality would  be  likely  to  do.  Again,  let  it  be  conceded  that 
Gervera  told  an  untruth  when  he  said  that  he  and  his  brother 
paid  no  heed  to  the  shots  first  fired  by  Haydon ;  that  he  lied 
when  he  said  that,  after  those  shots,  they  proceeded  up  the 
hill  without  looking  back  to  see  what  the  defendant  was 
doing ;  that  he  falsified  when  he  said  that,  just  before  the  fatal 
shooting,  the  deceased  delivered  to  him  the  automatic  rifle 
carried  by  the  former  in  a  scabbard;  that  it  was  not  true 
that  Haydon  shot  twice  or  three  times  at  him  (the  witness) 
while  the  latter  was  fleeing  oyer  the  trail  leading  to  the  Nor- 
gard  camp,  or  that  he  shot  at  him  at  all;  that  the  testimony 
of  the  witness  at  the  trial  was  at  variance  in  certain  particu- 
lars with  statements  previously  made  by  him  or  with  his 
testimony  at  the  preliminary  hearing;  yet  those  untruths,  if 
untruths  they  were,  and  discrepancies  between  his  testimony 
at  the  trial  and  that  previously  given,  cannot  be  justly  said 
to  stamp  the  story  of  the  witness  as  to  the  immediate  circum- 
stances of  the  fatal  shooting  of  Morris  Norgard  by  Haydon 
as  improbable  or  inherently  unbelievable.  The  matters  re- 
ferred to  were,  as  stated,  for  the  jury  to  consider  in  their 
determination  of  the  ultimate  question  submitted  for  their 
decision,  viz.,  whether  the  life  of  the  deceased  was  taken  under 
such  circumstances  as  to  make  the  act  one  of  murder  or 
manslaughter  or  whether  they  disclosed  no  crime  at  alL 
Haydon  admitted  shooting  and  mortally  wounding  the  de- 
ceased, and  the  main  controversy  was  as  to  the  circumstances 
under  which  he  did  that  act — whether  he  wantonly  or  without 
excuse  shot  and  killed  him  or  did  the  act  in  defense  of  his 
own  person.  If,  therefore,  the  jury,  as  manifestly  they  did, 
believed  the  testimony  of  the  witness,  Gervera  Norgard,  in 
the  main — if,  indeed,  they  believed  only  that  portion  of  his 
testimony  bearing  upon  the  immediate  circumstances  of  the 
killing,  and  thus  became  satisfied  beyond  a  reasonable  doubt 
of  the  defendant's  guilt,  it  was,  of  course,  within  their  prov- 
ince to  plant  their  verdict  upon  that  particular  portion  of 
his  testimony,  although  they  might  have  regarded  the  state- 
ments of  the  witness  on  other  points  as  of  doubtful  verity. 


March,  19 12. J  Psopub  t;.  Hatdon.  557 

Under  our  view  of  the  evidence  the  verdict  is  amply  sup- 
ported. 

2.  Cervera  Norgard,  having  been  asked  by  the  district  at- 
toraey  why  he  went  to  Long  Ridge  a  few  days  prior  to  the 
homicide,  explained,  in  reply,  that  his  father  had  sent  him 
there  with  a  message,  to  be  delivered  to  his  brothers,  relating 
to  certain  of  his  cattle  that  had  strayed  from  his  range — a 
circumstance  to  which  we  have  already  adverted.  This  mes- 
sage was  in  the  form  of  a  postal  card  which  had  been  received 
by  Chris.  Norgard  at  Covelo  from  the  owner  of  a  range 
situated  in  the  neighborhood  of  the  Norgard  range,  informing 
Norgard  of  the  whereabouts  of  said  cattle,  and  on  which  Chris. 
Norgard,  addressing  his  sons,  had  written  these  words:  '^If 
you  see  Holtorf  [the  writer  of  the  postal  card]  be  sure  and 
thank  him  for  telling  us."  The  postal  card,  in  connection 
with  Cervera's  testimony,  was  offered  by  the  people  and,  over 
objection  by  the  defendant,  admitted  in  evidence  by  the  court. 
That  portion  of  the  postal  card  particularly  objected  to  in- 
volved the  request  by  Chris.  Norgard  that  Holtorf  be  thanked 
for  giving  the  information  concerning  the  strayed  cattle,  and 
the  argument  directed  against  it  is  that,  the  prosecution  hav- 
ing anticipated  an  attack  by  the  defense  against  the  character 
of  the  Norgard  family  generally,  hoped  to  impress  the  jury 
that  said  family  maintained  a  good  standing  with  their 
neighbors,  from  the  fact  that  one  of  such  neighbors  had  taken 
the  pains  to  notify  them  of  the  whereabouts  of  their  strayed 
cattle.  We  have  not  been  able  to  discover  any  particular 
or  substantial  purpose  that  could  be  subserved  by  the  intro- 
duction of  the  postal  card  in  evidence,  since  there  is  nothing 
in  the  record  to  indicate  that  Cervera  went  to  the  range  for 
any  other  purpose  than  that  stated  by  him,  and  since  it  is 
an  undisputed  fact  that  he  was  on  the  range  on  the  day  of 
the  shooting  and  witnessed  the  fatal  affray.  Yet  it  is  very 
clear  that  the  mere  fact  that  it  was  thus  made  to  appear 
that  Chris.  Norgard  desired  that  his  gratitude  be  expressed 
to  a  neighbor  for  voluntarily  giving  him  information  concern- 
ing his  missing  cattle  would  not  necessarily  establish,  nor 
could  it  even  have  a  very  strong  tendency  to  establish,  in  the 
minds  of  the  jury,  a  general  good  reputation  for  the  Norgard 
family  either  for  honesty  and  integrity  or  peace  and  quiet 
in  the  neighborhood  in  whieh  the  latter 's  range  was  situated. 
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In  our  opinion  the  postal  card,  as  evidence,  was  without  any 
force  in  any  direction,  except  in  so  far  as  it  tended  to  cor- 
roborate Cervera  Norgard  as  to  the  purpose  for  which  he 
went  from  Covelo  to  Long  Ridge  a  day  or  two  prior  to  the 
shooting;  and  for  that  purpose,  it  was,  under  the  record,  as 
already  suggested,  altogether  unnecessary.  There  is  no  ref- 
erence to  the  defendant  in  the  postal  and  no  language  therein 
intimating  that  he  was  in  any  way  concerned  in  the  subject 
matter  thereof,  and  from  whatever  angle  the  ruling  admitting 
the  card  in  evidence  may  be  viewed,  we  can  discover  no  pos- 
sible harm  that  could  have  resulted  to  the  defendant  there- 
from. 

3.  To  the  following  question,  propounded  on  cross-examina- 
tion to  Cervera  Norgard  by  one  of  the  attorneys  for  the 
defendant,  the  court  sustained  the  objection  that  ^Mt  is  purely 
argumentative":  ''As  you  ran  anywhere  from  this  cross 
[referring  to  a  point  marked  on  the  map  used  at  the  trial] 
to  the  point  directly  north  of  the  pine  tree — ^in  fact,  all  of 
the  time  your  left  side  was  directed  to  him  [defendant], 
wasn't  itf"  The  evidence  disclosed,  it  will  be  remembered, 
that  Cervera  received  two  wounds  in  the  right  arm,  his  testi- 
mony being,  as  it  will  also  be  recalled,  that,  after  mortally 
wounding  Morris  Norgard,  the  defendant  shot  at  Cervera 
while  the  latter  was  running  from  the  scene  of  the  killing. 
The  theory  of  the  defense  at  the  trial  was,  and  it  is  so  argued 
here,  that  the  first  shot  fired  by  the  defendant  at  the  deceased, 
having  missed  the  latter,  struck  Cervera,  who  was  near  the 
deceased  at  the  time  of  the  firing  of  said  shot  and  in  range 
of  the  bullet  from  defendant's  rifle.  The  object  of  the  cross- 
examination  of  Cervera  in  that  particular  was,  therefore,  to 
show  that  he  did  not  tell  the  truth  in  his  recital  of  the  cir- 
cumstances under  which  he  received  his  wounds;  that,  as  a 
matter  of  fact,  instead  of  being  shot  while  fleeing  from  the 
spot  where  his  brother  met  his  death,  he  was  accidentally  shot 
by  the  defendant  as  above  related. 

We  do  not  think  the  question  was  improper  or  is  amenable 
to  the  objection  upon  which  the  court  disallowed  an  answer 
thereto,  yet  we  think  that  the  ruling  was  without  prejudice 
for  the  following  reasons:  A  map  of  the  immediate  vicinity 
in  which  the  homicide  occurred  and  on  which  all  the  important 
physical  objects  thereabouts  were  delineated  and  on  which 
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the  cardinal  points  of  direction  and  the  distances  from  one 
to  the  other  of  the  several  important  physical  objects  were 
noted,  was  received  in  evidence  and  used  in  illustrating  the 
testimony.  By  this  map  the  witness,  Cervera,  gave  his  tes- 
timony, pointing  out  thereon  the  respective  positions  of  the 
defendant,  the  deceased  and  himself  at  the  times  of  the  firing 
of  the  several  shots.  He  thus  illustrated  the  position  of  the 
defendant  and  the  direction  in  which  he  himself  claimed  to 
have  been  going  at  the  time,  as  he  testified,  the  defendant 
fired  at  him.  He  testified  that  he  did  not  know  whether  his 
left  side  was  toward  defendant  at  the  time  of  the  firing  of  the 
shots  or  not,  but  it  is  very  clear  that,  from  his  description  of 
the  respective  positions  of  himself  and  defendant  at  that  time, 
by  the  use  of  the  map  referred  to,  there  could  be  no  difSculty 
in  determining  whether  his  left  or  his  right  side  was  toward 
the  defendant  at  the  time  the  latter  fired  at  him.  Even, 
therefore,  after  showing  on  the  map  where  the  defendant 
stood  and  where  and  in  what  direction  he  was  running  at 
the  time  he  was  shot  at,  he  should  have  given  an  answer  to 
the  disallowed  question  contradictory  to  the  description  of 
their  relative  positions  as  the  same  were  pointed  out  by  him 
on  the  map,  the  jury  would  have  readily  discovered  the  dis- 
crepancy and,  under  the  circumstances,  would  not  necessarily 
have  ascribed  it  to  any  intention  on  the  part  of  the  witness 
to  lie  about  it.  If,  in  other  words,  the  witness,  relying  upon 
his  own  unaided  recollection,  had  said  that  his  right  side 
was  toward  the  defendant,  and  then  by  pointing  out  their 
respective  positions  on  the  map  showed  that  his  left  side  must 
have  been  toward  the  defendant,  the  jury  would  doubtless, 
under  such  circumstances,  have  conceived  the  discrepancy  to 
have  been  the  result  of  a  mistake  and  not  a  desire  on  the 
part  of  the  witness  to  lie  about  the  matter.  But,  as  shown, 
the  fact  is,  that  the  witness  said  that  he  was  not  certain 
whether  his  left  or  his  right  side  was  toward  the  defendant. 
The  ruling  was  absolutely  harmless. 

4.  The  court  did  not  err  by  allowing  to  be  received  in  evi- 
dence the  over  and  under  shirts  worn  by  the  deceased  at  the 
time  he  was  shot.  These  articles  were  introduced  in  connec- 
tion with  the  testimony  of  Cervera  Norgard.  Counsel  for  the 
defendant  complain  that,  since  there  was  no  dispute  as  to 
the  character  of  the  wound  inflicted  upon  the  deceased  by  the 
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defendant  and  from  which  death  ensued,  and  there  being, 
therefore,  no  necessity  for  placing  those  articles,  ''gory  and 
gruesome"  from  matted  blood,  before  the  jury,  the  result  of 
the  ruling  allowing  them  to  be  exhibited  at  the  trial  was  only 
to  greatly  prejudice  the  jury  against  the  defendant  But, 
whatever  might  have  been  the  tendency  of  the  gruesome  ex- 
hibits, apart  from  the  legitimate  purpose  for  which  they 
were  offered  and  recdved,  it  is  clear  that  the  people,  in  making 
their  original  case,  were  entitled  to  thus  corroborate  the  testi- 
monj  of  the  witness,  Cervera,  with  regard  to  the  manner  in 
whidi  his  brother  came  to  his  death.  {People  v.  Hower,  151 
CaL  645,  [91  Pac  507].)  The  people,  in  the  maintenance 
of  the  burden  cast  upon  them  of  proving  the  guilt  of  one 
charged  with  crime,  are  not  supposed  to  anticipate  the  con- 
tentions or  concessions,  if  any,  which  the  defendant  intends 
to  make,  or,  in  other  words,  to  assume  that  certain  matters 
or  theories  supporting  the  hypothesis  of  guilt  will  not  be 
disputed  by  the  defendant  By  the  garments  received  in  evi- 
dence the  point  of  entrance  of  the  bullet  into  the  body  of  the 
deceased  could  be  approximately  shown,  and  thus  would  Cer- 
vera not  only  be  corroborated  as  to  the  shooting,  but  (the 
shot  having  taken  effect  in  a  vital  part  of  the  body)  the 
intention  of  the  defendant  to  inflict  a  mortal  wound  to  some 
extent  disclosed.  At  any  rate,  as  declared,  the  people  had 
the  right  to  establish  their  original  case  by  the  introduction 
into  the  record  of  any  relevant  fact,  circumstance  or  physical 
object  having  a  tendency  to  prove  the  death  of  the  deceased 
by  violent  means  and  that  the  act  causing  death  was  criminaL 
5.  The  witness  Travis,  who  was  a  member  of  the  jury 
summoned  by  the  coroner  to  inquire  into  the  cause  of  the 
death  of  the  deceased,  was  asked  by  the  district  attorney 
whether  the  defendant  testified  at  the  inquest,  and  whether 
there  was  anything  said  about  taking  his  testimony.  No  ob- 
jection was  interposed  to  these  questions  and  the  witness  an- 
swered them  in  the  negative.  He  was  then  asked  whether 
Haydon  appeared  at  the  scene  of  the  homicide,  where  the 
inquest  was  held,  while  the  investigation  was  in  progress. 
To  this  question  an  objection  on  general  grounds  was  made 
and  overruled.  The  answer  was  that  the  defendant  was  not 
present  at  the  inquest.  It  is  here  argued  that  the  ruling  was 
erroneous  and  prejudiciaL    It  was,  in  our  opinion,  imma- 
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terial  whether  Hay  don  did  or  did  not  testify  at  the  coroner's 
inquest,  so  far  as  the  fact  itself  was  concerned,  but,  the 
witness  having  been  permitted,  without  objection,  to  say  that 
he  did  not  testify  at  that  investigation,  it  would  seem  to  be 
the  more  reasonable  view  that,  if  having  any  effect  upon  the 
jury  at  all,  the  answer  to  the  question  complained  of  was 
favorable  rather  than  unfavorable  to  the  accused.  To  be 
more  explicit,  the  statement  that  he  did  not  testify  at  the 
inquest,  if  not  satisfactorily  explained,  as  manifestly  it  was 
by  the  answer  to  the  question  objected  to,  might  have  been 
oonstrued  by  the  jury  in  a  light  unfavorable  to  the  defend- 
ant— as,  for  illustration,  the  jury  might,  and  probably  would, 
have  concluded,  had  they  not  been  made  acquainted  with  the 
fact  that  the  defendant  was  not  present  at  the  inquest,  that 
his  failure  to  voluntarily  explain  or  offer  to  explain  to  the 
coroner's  jury  how  the  homicide  happened  was  due  to  a 
consciousness  of  guilt. 

6.  The  same  witness  having,  shortly  after  the  homicide, 
appeared  at  the  scene  of  the  shooting  and  with  others  exam- 
ined the  ground  thereabouts  in  search  of  empty  cartridge 
shells,  was  asked  on  cross-examination  at  what  distance  from 
the  point  where  the  body  of  the  deceased  lay  he  ceased  looking 
for  shells.  To  this  question  an  objection  by  the  people  was 
sustained  on  the  ground  that  the  same  question  had  been 
asked  by  counsel  for  the  defendant  and  answered  by  the  wit- 
ness several  times  previously.  The  ruling  was  proper.  The 
witness  had  before  been  asked  some  three  or  four  times  how 
far  from  the  body  he  had  gone  looking  for  shells.  Once  he 
answered  that  he  went  no  farther  than  eight  or  ten  feet  from 
the  body.  At  another  time  he  said  that  he  went  ''ten,  twelve 
or  fifteen  feef  It  is  evident  from  these  answers  that  the 
witness  could  not  have  given  the  distance  any  more  accurately 
than  was  thereby  given,  and  the  question  to  which  objection 
was  sustained  could,  therefore,  have  accomplished  no  more 
in  that  regard  than  was  disclosed  by  said  answers. 

7.  The  witness,  Ornbaum,  testifying  on  behalf  of  the  de- 
fendant, declared  that  the  general  reputation  of  the  deceased 
for  peace  and  quiet  in  Bound  Valley,  Mendocino  county, 
where  the  Norgard  family  reside,  was  bad.  On  cross-exam- 
ination the  district  attorney  sought  to  show  by  the  witness 
that  for  many  years  the  residents  of  Bound  Valley  were 
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divided  into  factioDB  i^owing  out  of  differences  of  views  on 
matters  of  local  concern,  and  between  which  factions  intensely 
bitter  feelings  of  hostility  had  been  developed  and  were  sus- 
tained for  a  long  period  of  time,  the  result  of  which  was 
that  members  of  the  respective  factions  constantly  carried 
on  a  sort  of  warfare  of  criminations  and  recriminations.  It 
was  not  directly  shown  that  the  Norgard  family  was  identified 
with  either  of  these  factions,  but  the  object  of  this  cross- 
examination  was  presumably  to  show  that  the  Norgard  fam- 
ily, including  the  deceased,  did  belong  to  one  of  said  factions, 
and  that  the  adverse  criticisms  or  derogatory  statements  from 
which  the  witness  formed  his  conclusion  as  to  the  general 
reputation  of  the  deceased  in  Bound  Valley  were  merely  those 
that  were  directed  generally  against  the  faction  of  which  the 
Norgard  family  were  members  rather  than  from  anjiihing 
generally  said  derogatory  of  the  character  of  the  deceased  for 
peace  and  quiet.  The  specific  objection  to  this  line  of  cross- 
inquiry  was  that  it  had  not  be^i  shown  that  the  testimony 
thus  sought  to  be  brought  out  had  any  application  to  the  de- 
ceased or  his  family.  The  objection  was  disallowed.  We 
suppose  the  real  ground  of  the  objection  counsel  intended  to 
make  was  that  the  Norgard  family,  more  particularly  the 
deceased,  had  not  been  shown  to  have  belonged  to  one  of  the 
factions  referred  to.  We  think  the  cross-examination  was 
pertinent  and  proper.  It  will  not  be  denied  that  the  district 
attorney  was  authorized  to  secure  from  the  witness  the  facts 
constituting  the  basis  of  his  statement  regarding  the  general 
reputation  of  the  deceased  so  as  to  show,  if  thus  he  could,  that 
the  witness'  testimony  upon  that  question  was  founded  upon 
remarks  or  statements  of  neighbors  of  the  deceased  having 
no  particular  reference  to  the  latter  or  no  more  reference  to 
him  than  they  had  to  others  belonging  to  the  same  faction 
to  which  he  belonged.  The  answer  of  the  witness  was  that 
the  people  of  Bound  Valley  had  been  divided  on  a  ''wet  and 
dry  fight"  (the  liquor  question,  we  apprehend)  and  that 
there  had  been  ''a  good  deal  of  gossip  around  there  lately'* 
growing  out  of  that  question.  It  is  to  be  conceded  that  the 
district  attorney  did  not  directly  show  that  the  deceased  or  his 
family  were  in  any  manner  connected  with  either  of  the 
factions  arraying  themselves  against  each  other  on  the  ''wet 
and  dry  fight,"  and  consequently  made  a  very  slight  showing 
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toward  the  establishment  of  the  point  he  thus  attempted  to 
develop;  yet  his  failure  to  show  what  he  thereby  sought  to 
prove  argues  nothing  against  the  propriety  of  such  cross- 
examination  or  any  cross-examination  having  a  legitimate 
tendency  to  disclose  that  there  existed  no  real  foundation  for 
the  direct  testimony  of  the  witness  that  the  general  reputation 
of  the  deceased  in  Bound  Valley  for  the  traits  referred  to 
was  bad.  The  objection,  it  aeems  to  us,  is  rather  to  the 
evidentiary  value  or  weight  of  the  testimony  thus  sought  to 
be  elicited  than  to  its  competency.  At  any  rate,  the  answer 
could  have  resulted  in  no  harm  to  the  defendant  If,  as  the 
defendant  insists  is  true,  the  testimony  thus  brought  out  did 
not  tend  to  show  that  the  witness  had  grounded  his  testimony 
as  to  the  general  reputation  of  the  deceased  upon  the  as- 
persions cast  generally  upon  a  faction  to  which  the  deceased 
belonged  by  the  members  of  an  opposing  faction,  it  had  no 
tendency  to  show  anything,  either  favorable  to  the  prosecu- 
tion or  unfavorable  to  the  defendant.  Indeed,  if  having  any 
force  at  all,  one  way  or  the  other,  the  effect  of  the  failure  of 
the  district  attorney  to  break  down  the  force  of  the  witness' 
direct  testimony  relative  to  the  reputation  of  the  deceased 
would  be  favorable  rather  than  unfavorable  to  the  defendant. 

8.  What  we  have  said  with  respect  to  the  rulings  on  the 
cross-examination  of  the  witness  Ombaum  disposes  of  the  ex- 
ceptions  to  the  rulings  of  the  court  permitting  a  similar  cross- 
examination  of  the  witness  Lacy  Gray,  who  testified  on  his 
examination  in  chief  that  the  reputation  of  the  deceased  for 
peace  and  quiet  in  Bound  Valley  was  bad. 

9.  It  is  contended  that  the  court  erred  to  the  prejudice  of 
the  defendant  by  allowing  the  district  attorney  to  go  into  the 
question,  on  cross-examination  of  the  witness  Palmer  (step- 
father of  John  Wathen),  whether  the  witness  had  been,  during 
practically  all  the  time  in  which  the  trial  had  been  in 
progress,  greatly  under  the  influence  of  intoxicating  liquors. 
The  witness,  in  behalf  of  the  defendant,  had  testified  that  a 
few  weeks  prior  to  the  day  on  which  the  homicide  occurred 
and  about  six  months  previously  to  the  trial  of  this  case  he 
had  a  conversation  with  Chris.  Norgard,  in  Covelo;  that  he 
(the  witness)  called  on  Norgard  for  the  purpose  of  selling 
or  offering  to  sell  him  the  Wathen  place;  that  Norgard  said 
that  he  would  not  buy  the  place,  and  that  if  any  other  person 
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bought  it  he  would  continue  to  run  Long  Ridge,  as  he  had 
''come  as  near"  doing  "as  any  man  that  has  been  on  Long 
Ridge";  that  he  would  "send  the  boys,  my  fighting  men 
down,"  etc.  The  purpose  of  the  questions  propounded  to 
Palmer  by  the  district  attorney  was  to  show  that,  from  an 
inordinate  use  of  alcoholic  stimulants,  the  memory  of  the 
witness  had  become  unreliable,  and  thus  it  was  designed  to 
disclose  either  that  he  might  not  have  accurately  recollected 
what  Norgard  actually  said  to  him  on  the  occasion  mentioned 
or  that,  Norgard  not  having  then  made  the  implied  threats 
to  which  the  witness  testified,  the  latter  had  committed  to 
memory,  for  the  purpose  of  the  trial,  a  fabricated  story  of  the 
former's  part  in  the  conversation.  There  are  two  answers  to 
the  exceptions  registered  here  to  this  line  of  cross-examina- 
tion. In  the  first  place,  it  is  only  the  statement  of  an  ele- 
mentary proposition  when  it  is  said  that  a  party  may  with 
perfect  propriety  propound  any  proper  questions  to  an  adverse 
witness  for  the  purpose  of  testing  his  memory  as  to  the  facts 
or  circumstances  to  which  he  testifies.  Lideed,  whether  a  wit- 
ness is  of  good  or  bad  memory  constitutes  one  of  the  common 
tests  by  which  the  jury  are  enabled  to  determine  the  amount  of 
weight  which  they  should  give  his  testimony.  Therefore,  any 
legitimate  line  of  inquiry,  prosecuted  in  good  faith,  or  for 
which  there  exists  a  reason,  bearing  upon  the  question  of 
the  witness'  memory  or  want  of  memory,  is  eminently  proper. 
The  examination  of  Palmer  on  this  line  by  the  district  attor- 
ney developed  that  there  existed  legitimate  ground  for  the 
inquiry.  To  the  first  question  asked  him  as  to  his  conduct 
with  regard  to  his  condition  for  sobriety  (or  inebriety),  he 
replied  that  he  had  been  drunk  "pretty  near  all  of  the  time, 
I  guess."  This  answer,  it  is  true,  was  stricken  out  on  motion 
of  the  defendant  to  give  him  an  opportunity  "to  put  in  an 
objection"  to  that  course  of  cross-examination  of  the  witness. 
But  the  answer,  nevertheless,  disclosed  that  the  question  was 
asked  not  merely  to  prejudice  the  witness,  but  because  there 
was  a  substantial  reason  for  asking  it  Later,  however,  the 
district  attorney  put  to  the  witness  this  question:  "Yon  say 
you  have  been  drunk  about  ever  since  you  have  been  heref " 
to  which  the  witness  replied:  "All  the  time  I  wanted  to.*' 
There  was  no  objection  to  this  question,  nor  was  there  a 
motioii  made  to  strike  out  the  answer,  and  this  suggests  the 
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seeond  reason  why  the  exception  urged  here  on  this  fine  of 
inquiry  can  avail  the  defendant  nothing.  The  assignment  of 
error  to  which  counsel  excepts  in  his  brief  refers  to  the  first 
question  and  answer  relative  to  the  condition  of  the  witness, 
but,  as  the  court  struck  that  answer  from  the  record,  as  we 
have  shown,  on  the  motion  of  the  defendant,  and  as  there 
appeared  a  reason  for  that  line  of  cross-examination — ^that  is, 
that  there  was  justification  for  that  line  of  inquiry  and  that 
it  was  not  conducted  for  the  purpose  merely  of  degrading  the 
witness  in  the  estimation  of  the  jury — ^there  is,  therefore, 
nothing  of  which  the  objection  can  be  predicated  or  on  which 
it  can  properly  be  pressed  on  this  appeal. 

10.  The  witness,  Beid,  having  testified  that  the  general 
reputation  of  the  deceased  for  peace  and  quiet  in  the  Mad 
river  section  of  Trinity  county  was  good  in  the  years  1903, 
1904  and  1905,  was  asked  the  following  question  on  cross- 
examination  by  counsel  for  the  defendant:  '^Did  you  hear  of 
his  being  accused  of  robbing  the  Mason  ft  Thayer  safe  at 
Douglas  Cityt"  To  this  question  an  objection  by  the  dis- 
trict attorney  was  sustained.  It  is  now  argued  with  apparent 
earnestness  that  the  ruling  was  erroneous  and  prejudicial. 
But  we  cannot  take  that  view  of  said  ruling.  In  the  first 
place,  the  witness  was  asked  nothing  concerning  the  general 
reputation  of  the  deceased  for  those  traits  of  character  essen- 
tially involved  in  the  crime  of  robbery,  of  larceny  or  of  bur- 
glary. In  the  second  place,  in  view  of  the  nature  of  the 
eharge  upon  which  the  defendant  was  on  trial,  it  would  have 
been  manifestly  improper  to  have  prosecuted  an  inquiry  on 
the  direct  examination  of  the  witness  for  the  purpose  of 
developing  the  general  reputation  of  the  deceased  for  honesty 
and  integrity.  The  question  was,  therefore,  neither  proper 
cross-examination,  nor  in  any  sense  relevant.  It  does  not  fol- 
low, as  the  question  necessarily  assumes,  that,  because  a  person 
may  be  wanting  in  honesty  and  integrity,  he  cannot  at  the 
same  time  be  of  a  quiet  and  peaceable  disposition  in  the  sense 
in  which  the  last-mentioned  traits  become  important  on  an 
issue  as  to  which  of  two  combatants  in  a  physical  encounter 
was  the  aggressor  or  culpable  party.  Testimony  relative  to 
the  reputation  for  peace  and  quiet  borne  by  the  actors  in  an 
affray  leading  to  the  prosecution  of  one  or  both  for  a  criminal 
oflFenae  necessarily  involving  those  traits  is  generally  intro- 


566  People  v.  Haydon.  [18  Cal.  App. 

duced  only  where  the  ease  is  a  elose  one  npon  the  question 
whether  the  accused  was  or  was  not  justified  in  committing 
the  act,  and  the  issue  thus  submitted  is  not,  obviously,  whether 
the  party  is  honest  and  of  integn^ity,  but  whether  he  is 
or  is  not  of  a  quarrelsome  and  pugnacious  character  and 
readily  open  at  all  times  and  at  any  moment  to  a  physical 
combat  without  just  or  any  reason.  The  utter  untenable- 
ness  of  the  contention  of  appellant  may  be  illustrated  by 
the  absurd  result  to  which  it  would  logically  lead,  for,  if 
testimony  of  the  good  reputation  of  a  person  for  peace  and 
quiet  may  properly  be  rebutted  by  testimony  of  his  bad  repu- 
tation for  honesty  and  integrity,  then,  by  parity  of  reasoning, 
his  bad  reputation  for  peace  and  quiet  may  properly  be 
overcome  by  evidence  that  he  bears  the  general  reputation 
of  being  a  person  of  honesty  and  integrity.  But  the  true  rule 
as  to  character  evidence  is  that  such  testimony  ought  always 
to  be  confined  to  the  trait  of  character  which  is  in  issue,  or 
ought  to  bear  some  analogy  and  reference  to  the  nature  of 
the  charge.  (3  Greenleaf  on  Evidence,  12th  ed.,  sec.  25; 
Phillips  on  Evidence,  p.  490 ;  State  v.  Beat,  68  Ind.  345,  [34 
Am.  Rep.  263] ;  State  v.  Marks,  16  Utah,  204,  [51  Pac.  1090].) 
The  question  asked  the  witness  here  and  disallowed  by  the 
court  called  for  testimony,  as  we  have  shown,  bearing  no 
analogy  to  the  charge  or  any  of  the  elements  thereof  against 
the  accused,  and,  since  the  party  whose  character  was  under 
attack  was  not  a  witness  and,  therefore,  his  credibility  as  such 
not  put  in  issue,  the  testimony  thus  sought  to  be  brought  out 
was  not  relevant  for  any  purpose.  (State  v.  Marks,  16  Utah, 
204,  [51  Pac.  1090].) 

11.  We  now  come  to  the  last  point  involving  rulings  on 
the  evidence  upon  which  we  feel  impelled  to  bestow  special 
attention.  The  proposition  thus  presented  is  the  most  impor- 
tant of  the  many  submitted  on  this  appeal^  and  its  solution 
will  require  a  careful  review  of  the  eircumstances  giving  rise 
to  it. 

It  will  be  recollected  that  John  D.  Wathen  intermarried 
with  the  daughter  of  Chris.  Norgard,  and  that  on  account  of 
said  marriage  a  feeling  of  hostility  was  generated  between 
the  Norgards  and  Wathen.  The  latter,  while  used  for  certain 
purposes  as  a  witness  for  the  people,  was  also  called  to  testify 
in  behalf  of  the  defendant.    Testifying  for  the  latter,  he  said 
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that  he  saw  the  deceased  and  his  brother,  Elmer,  a  few  days 
before  the  homicide ;  that  they  passed  his  house  at  a  distance 
of  about  twenty-five  feet  therefrom,  and  that  neither  ad- 
dressed him;  that  each  carried  a  rifle  incased  in  a  scabbard, 
which  was  strapped  or  attached  to  the  stirrups  of  his  saddle ; 
that,  on  the  afternoon  of  the  day  of  the  homicide  and  a  short 
time  prior  to  the  shooting,  he  and  his  half-brother.  Palmer, 
rode  over  to  Bald  Mountain,  and  that  at  that  time  they  saw 
the  defendant's  horses  (those  driven  to  the  flat  by  the  de- 
ceased  and  his  brother,  Cervera)  grazing  on  the  Borobongh 
land,  which,  as  shown,  was  under  lease  by  Haydon;  that, 
when  he  last  saw  the  horses  (about  an  hour  and  a  quarter 
before  the  shooting)  they  were  going  farther  in  on  the  Boro- 
bough  land.  He  further  testified  that,  in  going  in  a  direct 
line  from  the  Norgard  pasture,  to  which  the  deceased  and 
his  brother  went  after  driving  defendant's  horses  to  the  point 
already  referred  to  on  ''the  flat,"  to  the  Norgard  camp  it 
was  not  necessary  to  go  nearer  than  about  seventy-five  feet 
to  the  spot  where  the  deceased 's  dead  body  lay  or  where  the 
shooting  occurred.  In  other  words,  he  said  that  the  natural 
direction  from  the  pasture  to  the  Norgard  cabin  was  seventy- 
five  feet  distant  and  north  of  the  precise  spot  where  the 
shooting  took  place,  and  that  there  was  no  natural  trail  pass- 
ing right  by  the  body.  Manifestly,  the  purpose  of  all  the 
foregoing  testimony  was  to  show  that  the  deceased  himself 
was  seeking  trouble  with  the  defendant  and  that  he  drove 
Haydon 's  horses  off  the  Borobough  range,  on  which  they  were 
entitled  to  graze,  and  unnecessarily  put  himself  in  the  way 
of  the  defendant  for  no  other  reason  than  to  precipitate  a 
physical  conflict  of  some  character  with  the  latter. 

Wathen  admitted,  on  his  direct  examination,  that,  although 
on  friendly  terms  with  the  Norgard  family  prior  to  his  inter- 
marriage with  Norgard 's  daughter,  after  that  event  his  rela- 
tions with  his  wife's  family  had  always  been  unfriendly;  but, 
on  cross-examination,  the  district  attorney  asked  him  whether 
his  feeling  toward  the  Norgards  was  not  very  bitter,  to  which 
question  he  replied  in  the  negative,  saying,  however,  that  he 
merely  had  ''no  use"  for  the  Norgards.  To  show  the  in- 
tensity of  his  hostility  toward  the  Norgards,  the  district  at> 
tomey  questioned  the  witness  as  follows:  "Q.  Did  you  send 
for  Tom  Haydon  to  come  in  there  and  take  your  property  off 
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your  hands t  A.  No,  sir.  I  didn't.  .  .  .  Q.  Didn't  you 
induce  Mr.  Haydon  to  come  in  there,  and  induced  him  to  take 
the  land  off  your  hands  because  you  believed  he  would  kill  the 
Norgard  boysf  A.  No,  sir,  I  did  not.  Q.  Tou  wanted 
some  man  to  take  hold  of  that  land  that  you  believed  would 
kill  them,  didn't  yout  A.  No.  Q.  That  thought  never 
entered  your  mindf  A.  No."  The  witness  was  then  asked 
if  he  recalled  having  a  conversation  with  one  Dan  English, 
near  the  postoffice,  in  Covelo,  in  the  latter  part  of  November, 
1910,  and  prior  to  the  homicide,  and  in  the  course  of  which 
he  declared  that  he  "had  sold  out  to  the  right  man,  all  right/* 
that  '^  Haydon  would  not  stand  for  what  you  [the  witness] 
had  stood  for,  and  the  first  time  that  Haydon  caught  these 
Norgard  boys  running  these  horses  he  would  shoot  them  off 
their  horses  t"  The  witness  admitted  having  a  conversation 
with  English  at  the  time  and  place  mentioned,  but  said  that 
he  had  no  recollection  of  making  the  statement  concerning 
Haydon  and  the  Norgard  boys  embraced  within  the  question, 
although  he  admitted  that  he  might  have  made  it 

No  objection  was  made  by  the  defense  to  any  of  the  fore- 
going questions  so  propounded  to  Wathen. 

In  rebuttal,  the  people  called  said  English  to  the  stand 
and,  over  the  objection  of  the  defense,  were  permitted  to  ask 
him  the  following  question,  to  which  he  made  an  affirmative 
answer:  '*!  will  ssk  you  whether  or  not  he  [referring  to 
Wathen]  stated  to  you  on  that  occasion  [the  time  and  place 
having  been  given]  'that  he  thought  he  had  sold  out  to  the 
right  man,  all  right,  and  that  the  first  time  that  Haydon 
oaught  the  boys  running  his  horses  he  would  shoot  them  off 
their  horses.'  '* 

The  specific  objection  to  this  question  was  fhat  it  called 
for  testimony  relating  to  a  collateral  matter,  brought  out  by 
the  people  themselves,  and  by  which  they  were  bound.  The 
asserted  theory  upon  which  the  question  was  propounded  and 
an  answer  thereto  allowed  was  that  it  was  in  impeachment 
of  Wathen  on  a  matter  which  was  material,  because  it  affected 
or  involved  the  question  of  his  credibility  as  a  witness. 

While  we  think  that  the  district  attorney  coidd  perhaps 
have  well  rested  this  phase  of  his  case  on  the  statement  of 
Wathen  that,  at  the  time  of  the  trial  and  for  some  time  before 
the  homicide,  he  vaa  on  unfriendly  terms  witii  the  Norgarda,* 
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we  are  of  the  opinion,  after  a  careful  analysis  of  Wathen's 
testimony  in  the  particular  under  consideration,  that  the  tes- 
timony of  English  was  proper  as  in  impeachment  of  Wathen 
on  the  point  to  which  it  related.  It  is  true,  ordinarily,  that 
the  admission  of  a  witness  that  he  was  not  friendly  with  the 
party  against  whom  he  had  testified  in  chief  would  be  a 
snfficient  predicate  for  an  argument  or,  possibly,  an  inference 
that  his  testimony  was  or  might  be  biased  or  that  he  might 
have  exaggerated  the  nature  and  importance  of  the  circum- 
stance or  circumstances  to  which  he  had  testified.  But  it  will 
be  obseryed  that  Wathen  said  that  he  was  not  "bitterly  un- 
friendly against'^  the  Norgards,  but  that  merely  he  had  ''no 
use  for  them";  that  he  did  not  ''know  anything  against 
them,"  which  statements  would  imply  that  his  unfriendly 
feeling  toward  the  Norgards  was  of  an  indifferent  character — 
that  is  to  say  (to  present  the  idea  more  clearly),  that,  while 
his  relations  with  that  family  were  not  amicable,  still  he 
harbored  no  feeling  of  resentment  or  revenge  against  them 
and  entertained  no  such  sentiments  toward  them  as  would 
induce  him  to  treat  them  unfairly  or  unjustly  in  this  case, 
or,  for  that  matter,  under  any  circumstances.  This  is  un- 
doubtedly the  view  that  the  district  attorney  and  the  court 
took  of  his  testimony  addressed  to  the  point  under  considera- 
tion. Now,  then,  we  do  not  think  that  the  proposition  can 
be  doubted  that,  where  a  witness,  who  admittedly  entertains 
a  feeling  of  unfriendliness  toward  the  opposing  party,  under- 
takes to  convey  the  impression  to  the  jury,  or  the  judge,  if 
the  facts  are  so  tried,  that  such  feeling  does  not  reach  that 
degree  of  animosity  or  that  point  of  violent  hatred  that,  in 
view  of  human  frailties,  may  safely  be  said  will  ordinarily 
lead  a  witness  to  color  or  exaggerate  statements  calculated 
to  injure  his  adversary,  the  extent  or  degree  of  enmity  that 
really  exists  in  the  breast  of  such  witness  against  his  opponent, 
or  the  person  against  whom  he  has  testified,  may  properly 
be  shown.  In  other  words,  the  district  attorney  was  not  com- 
pelled to  accept  as  conclusive  what  appears^  to  be  the  natural 
and  reasonable  import  of  Wathen 's  testimony  that,  while  he 
was  unfriendly  with  the  Norgards,  his  feelings  in  that  respect 
were  merely  of  an  apathetic  character,  but  was  entitled  to 
show  that  the  witness  entertained  a  very  bitter  feeling  against 
the  Norgards  and  thus  furnish  all  possible  aid  to  the  jury 
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in  determining  how  much,  if  any,  weight  Wathen's  important 
testimony  against  the  theory  of  the  defendant's  guilt  as 
contended  for  by  the  prosecution  was  deserving  of.  It  may 
be  true,  as  counsel  for  th«  defendant  assert,  that  English's 
testimony  had  a  much  more  far-reaching  effect  upon  the  jury 
than  that  of  the  only  purpose  for  which  it  was  admissible, 
viz.,  to  impeach  the  testimony  or  the  credibility  of  Wathen, 
yet  this  is  not,  and  never  has  been,  a  ground  on  which  im- 
peaching evidence  may  be  excluded.  It  is  doubtless  true  that 
in  very  many  instances  impeaching  testimony  has  brought  be- 
fore a  jury  matters  which  could  not  be  made  the  subject  of  in- 
dependent or  substantive  proof,  but,  in  such  cases,  if  the  party 
against  whom  such  testimony  is  received,  would  avoid,  as  far 
as  possible,  any  damaging  effect  it  might  have  and  which  it 
was  not  designed  to  produce,  he  should  request  an  instruction 
expressly  limiting  its  consideration  by  the  jury  to  the  purpose 
for  which  it  was  admitted  and  is  admissible.  {People  v. 
McCrae,  32  Cal.  98 ;  People  v.  Collins,  48  Cal.  277 ;  People  v, 
Estrado,  49  Cal.  171;  People  v.  Ah  Yuie,  53  Cal.  613.) 

But  Wathen  admitted,  in  answer  to  questions  to  which  no 
objection  was  interposed,  that  he  might  have  made  the  re- 
marks which  English  declared  that  he  made  in  the  conversa- 
tion mentioned,  and  from  that  admission  the  jury  could  have 
reasonably  inferred  that  he  at  least  entertained  the  opinion 
which  English  said  he  expressed  as  to  what  Haydon  would 
do  with  the  Norgard  boys  if  the  circumstances  indicated  arose. 
No  person  will,  ordinarily,  admit  that  he  might  have  expressed 
an  idea  or  an  opinion  to  which  he  has  no  recollection  of  giv- 
ing utterance  if  that  idea  or  opinion  had  never  entered  his 
mind,  and  the  average  mind  would  so  construe  such  an  ad- 
mission. Under  this  view,  the  testimony  of  English,  even  if 
it  might  correctly  be  held  to  have  been  improperly  allowed, 
could  not  have  had  the  effect  of  damaging  the  defendant 
much,  if  any,  more  than  Wathen's  admission  that  he  might 
have  made  the  remarks  attributed  to  him  by  English. 

We  have  now  given  special  attention  in  this  opinion  to  all 
the  assignments  of  error  growing  out  of  the  rulings  on  the 
admission  and  rejection  of  evidence,  with  the  exception  of 
those  numbered  2,  6,  7,  8,  9,  10,  14  and  15  in  the  order  in 
which  these  assignments  are  discussed  in  the  defendant's 
opening  brief.    As  to  the  last-mentioned  aasignmentBi  it  may 
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be  remarked  that  we  have  given  each  of  them  careful  con- 
sideration and  have  found  nothing  therein  prejudicial  to  the 
accused  or  that  seems  to  entitle  them  to  special  notice. 

We  have  with  equal  care  and  much  patience  examined  the 
whole  record,  consisting  of  eight  large  volumes  of  the  stenog- 
rapher's transcription  of  the  testimony  and  the  voluminous 
briefs,  exhaustively  and  ably  treating  the  numerous  points 
pressed  upon  us  for  a  reversal  of  the  judgment  and  the  order 
of  the  trial  court,  but  we  have  thus  discerned  no  just  reason 
for  declaring  that  the  defendant  was  not  fairly  and  legally 
tried  and  justly  convicted.  The  judgment  and  order  are, 
therefore,  afSrmed* 

Chipman,  P.  J.,  concurred. 

Burnett,  J.,  concurred  in  the  judgment. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  24, 1912,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— The  petition  of  defendant  for  a  rehearing 
of  this  cause  in  the  supreme  court  is  denied. 

The  opinion  of  the  district  court  of  appeal  contains  the  fol- 
lowing passage  concerning  section  4^,  article  YI,  recently 
added  to  the  constitution: 

''But  if  there  is  one  proposition  in  connection  therewith  of 
which  we  entertain  no  feeling  of  uncertainty,  it  is  that  said 
amendment  was  not  intended  to  change,  nor  has  it  changed, 
the  very  sensible  rule  prescribed  by  the  constitution  and  for 
so  many  years  strictly  adhered  to  in  this  state,  that,  in  the 
exercise  of  their  appellate  jurisdiction,  the  appellate  courts 
are  restricted  to  the  consideration  of  questions  of  law  alone, 
and  that,  therefore,  as  before  stated,  the  matter  of  evidence 
does  not  constitute  a  subject  of  review  by  those  tribunals,  ex- 
cept where  there  necessarily  arises  from  the  evidence  or  is  pre- 
sented thereby,  from  its  very  nature,  a  question  of  law." 

This  court  regards  this  statement  as  wholly  unnecessary  to 
the  decision  of  the  case.  The  denial  of  the  petition  for  a  re- 
hearing is  not  to  be  understood  as  an  indication  of  approval 
or  disapproval  of  said  statement  by  the  supreme  court 
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[CiT.  No.  924.    Third  Appellate  District. — ^Mareh  25,  1912.] 

A.  D.  GREEN,  Respondent,  v.  GEORGE  A.  ROGERS,  Jus- 
tice  of  the  Peace  in  and  for  Gridlej  Townshipi  County  of 
Butte,  Appellant. 

JUSTIGX'S      GOUBT— DXMXTBBSB     AVTEB    TiMX    TO    AnSWEB— Ds?AUL1^^ 

Pbomiss  or  JusTiCB — Trial  Without  Notiox — Inejtectivs  Ap- 
peal— ^Impropeb  Writ  or  Bivixw.— Where  it  appears  that,  on  the 
fifth  day  after  serrice  of  Bnmmone  from  a  justice's  court  requiring 
answer  in  three  days,  defendant  filed  a  demurrer,  and  his  default 
was  entered  on  the  same  day,  and  that  nine  days  thereafter  the 
justice  promised  defendant  to  take  no  action  during  his  absence 
on  Tacation,  but  entered  no  order  to  that  effect,  and  the  trial  was 
had  four  days  thereafter,  in  defendant's  absence,  without  notice 
to  him,  and  judgment  was  entered,  without  passing  upon  the  de- 
murrer, after  knowledge  of  which  defendant  took  an  ineffectiTe 
appeal  therefrom,  it  is  held  that,  after  the  time  for  appeal  had 
expired;  the  superior  court  erred  in  granting  a  writ  of  reriew  to 
annul  the  judgment  and  ordering  the  justice  to  pass  upon  the 
demurrer. 

Id. — PassuMPTioN  as  to  Tims  or  Filing  DsMTTEBEft— Failurs  to  Avrn 
Filing  Bstorb  DRrAui/r. — Since  it  appears  that  the  filing  of  the 
demurrer  and  the  entry  of  default  took  place  on  the  same  day, 
and  it  is  not  alleged  whether  the  filing  of  the  demurrer  was  prior 
or  subsequent  to  the  entry  of  default,  and  it  was  clearly  filed 
after  the  expiration  of  the  time  to  answer,  it  must  be  presumed 
that  it  was  filed  after  the  entry  of  the  default,  and  if  so  filed  it 
conferred  no  right  without  first  having  the  default  vacated,  which 
does  not  appear  to  have  been  asked  for  or  entered. 

Id. — EmcT  or  Filing  Arria  Depaui/t — Notice  or  Trul  hot  Be- 
quired. — The  subsequent  filing  of  the  demurrer,  after  default,  did 
not  prevent  the  court  from  setting  the  case  for  trial,  and  trying 
it  without  notice  to  defendant,  since,  being  in  default,  ho  was  not 
entitled  to  such  notice. 

Id. — Promise  by  Justice — ^Notice  to  Plaintxtt  not  Bhowk — ^Rioht 
to  Speedy  Trial. — Since  it  does  not  appear  that  the  plaintiff,  who 
had  entered  the  default  of  the  defendant,  had  any  notice  or 
knowledge  of  the  verbal  promise  of  the  justice  to  the  defendant, 
and  the  action  being  one  for  the  summary  restitution  of  leased 
property,  the  plaintiff  had  the  right  to  a  speedy  trial  thereof,  in 
the  absence  of  the  defendant,  after  proper  proof  of  the  entry  of 
his  default. 

Id. — Conditions  or  Writ  or  Bbvisw — ^Absence  or  Bsmxdt  bt  Appeal 
—Loss  BY  Laches  a  Bab  to  Writ. — Tha  writ  of  review  issues 
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onlj  where  there  ii  no  remedj  bj  appeal  which  has  existed,  and 
where  the  petitioner  has  failed  to  avail  himself  of  that  remedy, 
or  the  right  of  appeal  has  been  lost  by  his  laches,  so  that  the 
time  in  which  he  might  have  taken  an  .appeal  has  thus  gone  by,  the 
remedy  by  the  writ  of  review  is  not  open  to  him. 

lb. — Oftiox  or  Weit  Limitxd  to  Annulmxnt.— Section  1074  of  the 
Gode  of  Civil  Procednre  plainly  limits  the  power  of  the  court,  upon 
a  writ  of  review,  to  the  determination  of  the  single  question 
whether  the  inferior  tribunal  has  exceeded  its  Jurisdiction  or  has 
regularly  pursued  its  anthority,  and  where  it  has  not  regularly 
pursued  its  authority,  the  writ  should  be  limited  to  the  annulment 
of  its  proceedings,  and  should  not  direct  any  aflirmativs  action  to 
be  taken  by  the  inferior  tribunaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County  upon  a  writ  of  review.    John  C.  Oray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  King,  and  Lon  Bond,  for  Appellant 

B.  C.  Long,  for  Bespondent 

CHIPMAN,  P.  J. — ^Plaintiff  petitioned  the  superior  court 
of  Butte  county  for  a  writ  to  review  the  proceedings  of  de- 
fendant in  an  action  entitled  A.  E.  Cole,  plaintiff,  v.  A.  D. 
Green  (petitioner  here),  defendant.  It  appears  from  the 
complaint  herein  that  on  July  11,  1911,  said  action  was  com- 
menced in  said  above-entitled  court  for  the  restitution  of  pos- 
session of  certain  leasehold  property  held  by  said  Oreen ;  on 
July  13,  1911,  summons  was  duly  served  and  filed  command- 
ing defendant  therein  to  answer  within  three  days  from  date 
of  service;  on  July  18,  1911,  defendant,  by  his  attorney,  B.  C. 
Long,  filed  a  demurrer  to  the  complaint.  It  is  then  averred 
that,  about  July  27,  1911,  the  said  justice  promised  said  at- 
torney that  he  would  postpone  all  proceedings  in  the  case 
''until  said  attorney  should  return  from  his  vacation"  (no 
time  stated) ;  that  afterward,  to  wit,  on  August  1,  1911,  the 
said  justice,  at  the  request  of  the  attorney  for  said  Cole,  plain- 
tiff in  said  pending  action,  brought  the  case  to  trial  without 
notice  to  defendant  or  his  attorney  as  required  by  section  850, 
Code  of  Civil  Procedure,  and,  after  hearing  evidence,  the  said 
justice  rendered  judgment,  as  prayed  for  in  the  complaint  in 
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said  action,  for  restitution  of  the  premises  and  for  treble  dam- 
ages; that  said  demurrer  was  never  ruled  upon  by  said  jus- 
tice ;  that,  on  August  8,  1911,  without  notice  to  defendant  or 
his  attorney  therein,  said  justice  issued  execution,  to  the  con- 
stable of  said  township,  on  said  judgment,  which  was  by  said 
officer  executed;  that  ''said  judgment  was  and  is  illegal  and 
void  and  the  said  justice  exceeded  his  jurisdiction  therein,  and 
that  the  said  defendant  cannot  appeal  said  action  for  the 
reason  that  the  time  for  appeal  has  expired,  and  plaintiff 
herein  and  petitioner  has  no  plain,  speedy  or  adequate  remedy 
except  by  writ  of  review." 

It  appears  from  the  return  and  is  shown  by  a  copy  of  the 
justice's  docket  that,  on  July  18th,  the  day  on  which  demurrer 
was  filed  in  the  original  action,  and  on  the  motion  of  plain- 
tiff's attorney,  the  default  of  defendant  was  entered  on  the 
ground  that  he  had  ''not  answered  within  the  time  provided 
by  said  summons";  that  on  August  1st,  witnesses  were  sworn 
and  the  case  was  submitted  and  judgment  entered  for  plain- 
tiff. Other  entries  in  the  docket  are:  "August  8th.  Execu- 
tion issued.  August  16th.  Execution  returned  as  served  and 
same  filed.  August  31st.  Notice  of  appeal  filed.  September 
2nd.  Undertaking  on  appeal  filed.  September  7th.  Papers 
on  appeal  sent  Superior  Court.  November  1st.  Writ  of  Re- 
view received  from  Superior  Court.  November  3rd.  Papers 
on  appeal  sent  back  to  this  court." 

It  appears  that  Green,  defendant  in  the  original  action, 
filed  notice  of  appeal  on  August  31,  1911,  and  an  undertak- 
ing on  appeal  on  September  2,  1911,  but  no  copy  thereof  was 
served  "on  the  adverse  party"  as  required  by  section  974, 
Code  of  Civil  Procedure,  nor  was  notice  of  the  filing  of  the 
undertaking  "given  to  the  respondent"  as  required  by  section 
978a  of  the  same  code.  It  is  conceded  that  the  attempted  ap- 
peal was  ineffectual  for  any  purpose.  The  matter  stood  thus 
when,  on  November  1,  1911,  plaintiff  in  the  present  proceed- 
incr  filed  his  petition  in  the  superior  court  for  a  writ  of  review, 
and,  on  November  20,  1911,  the  court  entered  its  judgment 
"that  the  defendant  George  A.  Rogers,  Justice  of  the  Peace 
.  .  .  restore  the  case  of  Cole  v.  <}reen  to  his  calendar,  notify 
the  parties  of  the  time  and  place  of  hearing  the  demurrer,  and 
then  proceed  with  the  usual  course  in  disposing  of  the  case 
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as  though  nothing  had  been  done  heretofore."  From  this 
judgment  defendant  appeals. 

The  writ  of  review  may  be  granted  when  an  inferior  tri- 
bunal **has  exceeded  the  jurisdiction  of  such  tribunal  •  .  . 
and  there  is  no  appeal,  nor,  in  the  judgment  of  the  court,  any 
plain,  speedy  and  adequate  remedy."  (Code  Civ.  Proc,  sec. 
1068.)  ''The  review  upon  this  writ  cannot  be  extended  fur- 
ther than  to  determine  whether  the  inferior  tribunal,  .  .  .  has 
regularly  pursued  the  authority  of  such  tribunal.  •  •  •" 
(Code  Civ.  Proc.,  sec.  1074.) 

In  Elder  v.  Justice'i  Court,  136  Cal.  364,  [68  Pac.  1022], 
it  was  held  that,  under  section  850,  Code  of  Civil  Procedure, 
when  the  party  served  with  process  has  appeared,  he  is  en- 
titled to  notice  of  the  time  fixed  by  the  justice  for  the  trial 
of  the  cause,  and  that  such  notice  is  imperative,  and  is  as 
essential  to  the  authority  of  the  justice  to  proceed  upon  the 
trial  of  the  case  as  is  the  summons  and  return  of  the  service 
thereof  to  his  entering  judgment  by  default.  ''The  giving  of 
the  notice  is  a  duty  which  the  statute  imposes  upon  the  justice 
before  he  has  any  authority  to  proceed  with  the  trial."  In 
that  case  Elder  had  not  received  notice  of  the  trial  and  the 
time  for  appeal  had  expired,  but  the  court  said  that  there 
was  no  unnecessary  delay  in  initiating  the  certiorari  proceed- 
ings after  "the  respondent  had  knowledge  of  the  judgment 
against  him."  In  the  case  here  defendant  in  the  original 
action  had  knowledge  of  the  judgment  against  him,  as  shown 
by  his  notice  of  appeal  tiled  in  the  case.  It  was  three  months 
after  judgment  when  he  commenced  the  present  proceeding. 

It  is  not  alleged  nor  does  it  appear  that  the  demurrer  was 
filed  before  the  default  of  defendant  was  entered.  If  filed 
after  default  was  entered,  it  conferred  no  right  without  first 
having  the  default  vacated  which  was  not  asked  and  was  not 
entered.  The  subsequent  filing  of  the  demurrer  did  not  pre- 
vent the  court  from  setting  the  case  for  trial  and  trying  it 
without  notice  to  defendant,  for,  being  in  default,  he  was  not 
entitled  to  notice  and,  we  think,  it  must  be  assumed  that  the 
demurrer  was  filed  after  the  default  was  entered. 

It  is  alleged  that  the  justice  verbally  promised  counsel  "to 
postpone  and  continue  all  the  proceedings  in  said  case  until 
said  attorney  should  return  from  his  vacation."  It  does  not 
appear  that  plaintiff's  attorney  in  that  action  had  any  notice 
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or  knowledge  of  any  such  arrangement  and  no  order  or  record 
of  the  court  was  made  of  such  indefinite  continuance.  The 
action  was  summary  in  its  nature  entitling  plaintiff  therein 
to  a  speedy  trial.  We  do  not  think  the  alleged  Yerbal  state- 
ment of  the  justice  can  be  regarded  as  an  order  of  the  jus- 
tice's court  continuing  the  case  to  an  indefinite  period.  How- 
ever this  may  be,  and  whether  the  demurrer  preceded  the 
default  entered,  the  fact  is  that  defendant  knew  that  the  case 
had  been  tried  and  the  judgment  of  the  court  entered  and  he 
had  an  adequate  remedy  by  appeal.  No  reason  is  shown  for 
his  not  having  availed  himself  of  this  remedy,  and  the  remedy 
by  writ  of  review  is,  therefore,  not  open  to  him. 

In  Elder  v.  Justice's  Court  the  time  for  appeal  had  expired 
without  fault  of  respondent,  an  entirely  different  case  from 
the  one  here.  It  was  said,  in  Valentine  v.  Police  Court,  141 
Cal.  615,  617,  [75  Pac.  336] :  ''The  writ  of  certiorari  issues 
only  in  cases  where  there  is  no  remedy  by  appeal.  (Code  Civ. 
Proc,  sec.  1068;  White  v.  Superior  Court,  110  Cal.  54,  [42 
Pac.  471].)  And  this  rule  applies  with  equal  force  where  the 
right  of  appeal  has  been  lost  by  laches.  (Faut  v.  Mason,  47 
Cal.  1;  Bennett  v.  Wallace,  43  Cal.  25.) "  Here  the  right  of 
appeal  was  lost  by  laches  and  not  through  some  condition  of 
ciicumstances  such  as  appeared  in  Elder  v.  Justice's  Court, 
136  Cal.  364,  [68  Pac.  1022].  It  was  said  in  Grant  v.  Jus- 
tice's Court,  1  Cal.  App.  383,  388,  [82  Pac.  263,  265] :  "No 
litigant  should  be  permitted  the  use  of  the  writ  of  review 
where  he  has  the  right  of  appeal.  Nor  should  he  be  allowed 
the  writ  where  he  slumbers  on  his  right  of  appeal  until  the 
time  in  which  he  might  take  such  appeal  has  gone  by.'' 

Appellant  makes  the  point  that  the  judgment  exceeded  the 
powers  given  by  section  1074,  Code  of  Civil  Procedure,  and 
was  not  such  determination  as  is  therein  contemplated.  This 
section  plainly  limits  the  court  to  the  determination  of  the 
single  question — whether  the  inferior  tribunal  has  regularly 
pursued  its  authority.  The  judgment  should  be  to  annul  the 
proceedings  where  the  inferior  tribunal  has  not  regularly  pur- 
sued its  authority. 

The  learned  trial  judge  doubtless  thought  that  defendant 
in  the  original  action  had  suffered  a  wrong  from  which  he 
should  in  some  way  be  relieved.  But  established  rules  of  pro- 
cedure cannot  be  disregarded  to  meet  individual  eases  with- 
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out  setting  at  large  the  rules  themselves  and  destroying  their 
vitality. 
The  judgment  is  reversed. 

Hart,  J.i  and  Burnett,  J.,  concurred. 


[GiT.  No.  1070.    Seeoiid  Appellate  Di8triet.~MaTeh  26,  1012.] 

MARY  LOUISE  CARLE,  Appellant,  v.  LOUISE  HELLER, 
LOUIS  CHARLES  HELLER,  and  CHARLES  C.  HEL- 
LER,  Respondents. 

Husband  and  Wuv— Pobchasb  st  Husband  or  Land  in  Win's  Namb 
— ^Presumption  of  Gut — Codb  Pbssumption  or  Sepabatb  Prop- 
BRTT — Burden  or  Psoor. — Where  land  in  this  state  is  purchased  bj 
the  husband  in  the  name  of  the  wife,  either  with  his  separate  funds 
or  with  eommnnitj  funds,  the  presumption  arises  that  a  gift  of 
tueh  land  to  the  wife  was  intended;  and  under  section  164  of  the 
Civil  Code,  the  presumption  is  that  the  title  is  thereby  vested  in 
the  wife  as  her  separate  property.  The  burden  to  overcome  such 
presumption  rests  upon  anyone  interested  in  attacking  the  wife'i 
title  to  produce  competent  evidence  of  sufficient  weight  to  show 
that  the  husband  did  not  intend  such  property  as  a  gift  to  his  wife. 

Id. — Absenob  or  Evidence  Ovebcomino  Title  or  Wipe — Sales  and 
Disposition  op  Wipe's  Estate  Presumed  Separate. — ^In  the  ab- 
sence of  evidence  sufficient  to  overcome  the  title  of  the  wife  in  the 
property  originally  acquired  by  her  from  her  husband's  funds,  as 
her  presumed  separate  estate,  and  in  the  absence  of  any  further 
showing  of  the  loss  of  such  title,  the  presumption  is  that  the 
proceeds  of  the  sale  of  his  original  separate  estate  continued  as  her 
separate  estate. 

Id. — ^Pboceeds  op  Sales  op  Sepabatb  Pbopebties  op  Husband  and 
op  Wipb— Ai/tbbnative  Mode  op  Deposit  in  Bank — Gipt  by  Wipe 
NOT  Pbesumed.— 'Where  a  contemporaneous  sale  was  made  of  the 
wife's  separate  property,  and  of  a  lot  belonging  to  the  husband, 
and  the  proceeds  of  the  sale  of  each  was  known,  the  mere  fact 
that  all  of  the  proceeds  were  deposited  alternatively  in  the  names 
of  the  husband  "or"  wife  did  not  of  itself  constitute  evidence  tend- 
ing to  disprove  the  presumption  that  the  husband  gave  to  the 
wife  the  property  from  the  sale  of  which  her  part  of  such  proceeds 
was  derived;  neither  does  such  fact,  standing  alone,  show  that 
the  wife  intended  to  give  to  the  husband  any  part  of  her  interest 
ia  the  land. 

li  Oil.  App.- 
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Id. — MORTGAGB    BT    HuSBAND    AND    WlFS    ON    HXB    SSPABATB    ESTATE — 

Presumed  Want  or  Husband's  Intebest  —  Payment  Out  or 
Wife's  Estats. — ^Monej  borrowed  on  the  faith  of  the  wife's  sep- 
arate estate  is  her  separate  estate  in  the  absence  of  a  showing 
to  the  contrary.  The  mere  fact  that  the  husband  joined  with  the 
wife  in  a  mortgage  loan  on  her  separate  estate,  at  a  time  when 
he  owned  no  property,  does  not  indicate  that  he  owned  any  interest 
in  the  mortgage  on  the  property,  especially  where  it  appears  that 
such  mortgage  loan  was  paid  mostly  out  of  the  rents  and  profits 
of  the  wife's  separate  estate,  which  were  her  separate  property,  and 
that  the  small  residue  was  paid  out  of  the  proceeds  of  the  sale  of 
her  separate  estate. 

Id. — Commingling  or  Funds — Separate  Interbsts  Glrablt  Ascebp 
TAiNABLE — pABTUL  TRANSMUTATION  SHOWN. — ^Tho  mere  comming- 
ling  of  the  funds  on  deposit  belonging  to  the  husband  and  wife 
does  not  render  the  interest  of  each  party  not  clearly  ascertain- 
able. Where  it  appears  that  by  investment  a  part  of  the  proceeds 
of  the  wife's  separate  estate  became  vested  in  the  husband,  and 
the  residue  remained  in  the  wife,  she  is  entitled  to  the  whole 
residue  remaining  in  her  as  her  separate  estate,  and  no  part  thereof 
ean  be  claimed  by  the  heirs  of  the  deceased  husband. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial.  W. 
P.  James,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courts 

Constan  Jensen,  for  Appellant. 

Gibson,  Trask,  Dunn  &  Crutcher,  and  Edward  E.  Bacon,  for 
Respondents. 

SHAW,  J. — One  Charles  Heller  died  intestate,  leaving  sur- 
viving  him  a  daughter,  the  plaintiff  herein,  and  a  widow  and 
two  sons,  the  defendants.  The  widow  was  appointed  admin- 
istratrix of  his  estate  and  the  same,  as  inventoried,  was  in 
due  course  settled  and  distributed  in  accordance  with  the 
orders  of  court.  Thereafter  plaintiff  filed  this  complaint, 
alleging  that  her  mother,  as  such  administratrix,  had  neg- 
lected and  failed  to  account  for  certain  property  owned  by 
deceased  at  the  time  of  his  death.  This  property,  all  of  which 
defendant  Louise  Heller  claims  as  her  separate  estate,  con- 
sisted of  $12,000  cash  in  bank,  household  furniture  of  the  al- 
leged value  of  $1,000,  and  an  undivided  one-half  interest  in 
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certain  real  estate  designated  as  the  ''West  Sixth  street  prop- 
erty/' in  all  of  which  plaintiff  claimed  an  interest  as  the 
daughter  of  the  deceased.  The  court  found  that  all  of  the 
property  involved  was  the  separate  estate  of  defendant  Louise 
HeUer  and  gave  judgment  accordingly.  Plaintiff  appeals 
from  this  judgment,  and  from  an  order  denying  her  motion 
for  a  new  trial. 

While  the  record  discloses  upward  of  fifty  specifications  of 
error  based  upon  insufficiency  of  evidence,  the  only  one  neces- 
sary to  consider  in  deciding  the  question  involved  is  the  find- 
ing that  the  property  described  in  the  complaint  did  not  be- 
long to  the  estate  of  Charles  Heller,  deceased,  but  was  the 
separate  estate  of  defendant  Louise  Heller.  If  this  finding 
is  supported  by  the  evidence,  other  specifications  of  error 
based  upon  like  want  of  evidence,  and  which  are  not  discussed 
by  appellant,  are  rendered  harmless. 

The  evidence  tends  to  establish  the  following  facts:  Charles 
Heller  and  Louise  Heller  were  married  in  France  in  the  year 
1870,  emigrating  therefrom  to  Ohio,  from  which  state  they  re- 
moved to  California  in  1896,  bringing  with  them  $6,000,  the 
proceeds  of  the  sale  of  real  estate  purchased  in  the  name  of 
the  wife,  out  of  the  joint  earnings  of  husband  and  wife.  At 
the  time  of  their  removal  certain  Ohio  real  estate  standing 
in  the  name  of  Louise  Heller  was  by  her  deeded  to  plaintiff, 
then  married  and  living  in  Ohio.  The  $6,000  brought  with 
them  to  California  was  deposited  in  bank  to  the  credit  of 
Louise  Heller.  A  piece  of  property  located  on  San  Julian 
street,  in  the  city  of  Los  Angeles,  and  consisting  of  a  lot  upon 
which  there  were  two  storerooms,  over  which  were  rooms  used 
as  a  lodging-house,  was  purchased  for  $8,500,  the  title  thereto 
being  placed  in  the  name  of  defendant  Louise  Heller,  who 
paid  thereon  the  $6,000  which  she  had  in  bank,  and  she  and 
her  husband  jointly  gave  their  note  and  mortgage  for  the  bal- 
ance of  the  purchase  price.  This  property,  it  appears,  in- 
creased rapidly  in  value.  Later,  at  the  request  of  Charles 
Heller,  the  daughter,  plaintiff  herein,  conveyed  to  him  the 
Ohio  property  which  her  mother,  Louise  Heller,  had  deeded 
to  her,  and  which  property  Charles  Heller  conveyed  to  his 
wife.  Louise  Heller  sold  this  property  for  $1,200,  which  sum 
she  gave  to  Charles  Heller  with  which  to  purchase,  in  his  own 
name,  a  small  piece  of  property  in  the  rear  of  the  lodging- 
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house  on  San  Julian  street.  The  reason  she  assigns  for  this 
act  was  an  expressed  wish  on  the  part  of  Charles  Heller  to 
own  the  property  in  order  to  qualify  himself  for  jury  service, 
election  officer,  etc  The  purchase  price  of  this  property  was 
$1,700,  and  the  balance  thereof  over  and  above  the  $1,200  was 
secured  by  mortgage  thereon.  Mrs.  Heller  conducted  the 
lodging-house  in  the  San  Julian  street  property  for  seven  or 
eight  years,  the  proceeds  and  rents  derived  therefrom  being 
applied  in  reduction  of  the  mortgage  of  $2,500  originally 
given  to  secure  a  part  of  the  purchase  price.  On  October  24, 
1904,  the  San  Julian  street  property,  title  to  which  stood  in 
the  name  of  Louise  Heller,  together  with  the  small  lot  in  the 
rear,  the  title  to  which  stood  in  the  name  of  the  husband,  was 
sold  for  the  sum  of  $26,000,  $18,000  of  which  was  cash,  and 
the  balance  evidenced  by  note  and  mortgage  executed  to 
Charles  and  Louise  Heller.  This  money,  less  $500  required 
to  pay  the  mortgage  on  the  husband's  lot,  and  a  small  sum 
still  unpaid  against  the  wife's  lot,  was,  on  the  date  of  the 
sale,  deposited  in  bank  to  the  credit  of  ''Charles  Heller  or 
Louise  Heller."  Of  this  sum,  $13,000  was  used  in  the  pur- 
chase of  the  West  Sixth  street  property,  title  to  which  was 
taken  in  the  joint  name  of  Charles  Heller  and  Louise  Heller. 
As  administratrix,  Louise  Heller  recognized  the  estate  of  de- 
ceased as  the  owner  of  an  undivided  one-half  interest  in  this 
property,  and  the  other  interest  therein,  standing  in  her  name, 
is  the  real  estate  involved  in  this  controversy,  and  which  plain- 
tiff insists  is  not  the  estate  of  the  mother,  but,  together  with 
the  $12,000,  being  the  balance  of  the  proceeds  of  the  sale  of 
the  San  Julian  street  property  and  lot  in  the  rear  thereof, 
constituted  a  part  of  the  estate  of  Charles  Heller. 

Counsel  for  appellant  devotes  much  of  his  argument  in  sup* 
port  of  the  proposition  that  the  property  accumulated  by  the 
Hellers  in  Ohio  was,  under  the  laws  of  that  state,  the  separate 
property  of  the  husband.  In  so  far  as  the  decision  of  this 
case  is  affected  by  the  question,  such  fact  may  be  conceded. 
Section  164,  Civil  Code,  provides  that,  "whenever  any  prop- 
erty is  conveyed  to  a  married  woman  by  an  instrument  in 
writing,  the  presumption  is  that  the  title  is  thereby  vested  in 
her  as  her  separate  properiy."  This  presumption  is  indulged 
in  whether  the  purchase  money  be  the  separate  funds  of  the 
husband,  or  funds  belonging  to  the  marital  relation.    Funds 


March,  1912.]  Cablb  v.  T^m.i.w^  SSI 

of  either  character  are  equally  the  subject  of  a  gift  from  hus- 
band to  wife.  The  property  having  been  conveyed  to  the 
wife,  the  law  regards  it  as  her  separate  estate.  No  duty  de- 
volved upon  Louise  Heller  to  prove  that  it  was  the  subject  of 
a  gift,  for,  since,  under  the  provisions  of  said  section,  it  is 
presumed  to  be  her  property,  ''the  law,  in  the  absence  of  evi- 
dence to  the  contrary,  presumes  the  existence  of  any  fact 
showing  the  property  to  have  been  acquired  by  her  in  such 
manner  as  to  constitute  it  separate  property.''  (KiUian  v. 
KUUan,  10  Cal.  App.  812,  [101  Pac.  806].  See,  also,  Alferiiz 
v.  ArriviUaga,  148  Cal.  646,  [77  Pac.  657]  ;  Fanning  v.  Oreen, 
156  CaL  279,  [104  Pac.  308].)  As  the  purchase  money  paid 
for  the  property  was  the  separate  funds  of  Charles  Heller, 
and  a  gift  thereof  being  essential  to  the  theory  that  it  was 
the  separate  estate  of  Louise  Heller,  the  law  presumes  a  gift 
thereof  from  the  husband  to  the  wife.  The  burden  of  over- 
coming such  presumption  devolved  upon  plaintiff  in  attacking 
the  mother's  title,  and  in  order  to  divest  the  latter 's  title, 
plaintiff  was  required  to  produce  competent  evidence  of  suffi- 
cient weight  to  overcome  the  presumption  that  her  father  in- 
tended the  property  as  a  gift  to  his  wife,  Louise  Heller,  de- 
fendant herein.  Little  or  no  evidence  was  adduced  at  the 
trial,  the  tendency  of  which  was  to  controvert  the  rights  of 
Louise  Heller  in  the  San  Julian  street  property;  and  if  she 
owned  the  property,  it  necessarily  follows,  in  the  absence  of 
some  act  transmuting  the  same,  that  the  proceeds  of  the  sale 
thereof  continued  as  her  separate  estate. 

The  mere  fact  of  depositing  the  proceeds  of  a  subsequent 
sale  of  the  property  in  bank  to  the  account  of  ''Charles  Heller 
or  Louise  Heller"  in  itself  constituted  no  evidence  tending 
to  disprove  the  presumption  that  the  husband  gave  to  the  wife 
the  property  from  the  sale  of  which  such  proceeds  were  de- 
rived. Neither  does  such  fact,  standing  alone,  show  that  the 
wife  intended  to  give  to  the  husband  any  part  of  her  interest 
in  such  fund.  (Denigan  v.  Hibemia  etc.  Society,  127  Cal. 
137,  [59  Pac.  389] ;  Freese  v.  Hibemia  etc.  Society,  139  Cal. 
392,  [73  Pac.  172].)  Concededly,  the  husband  owned  a  part 
of  the  deposit  derived  from  the  sale  of  his  own  lot,  and  as  to 
which  sum  he  was  entitled  to  have  it  paid  out  on  his  order. 
The  record  discloses  no  act  of  either  husband  or  wife  with 
reference  to  this  deposit  which  tends  to  prove  that  the  wife 
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intended  to  give  the  husband  her  separate  funds  in  the  de- 
posit ;  on  the  contrary,  the  conduct  of  both  husband  and  wife 
in  dealing  with  the  fund  so  deposited  was  consistent  with  a 
purpose  other  than  so  to  do.  ''It  should  not  be  held  that  she 
intended  to  part  with  her  title  thereto  by  reason  of  an  am- 
biguous phrase  which  is  quite  consistent  with  a  contrary  pur- 
pose." (See  Denigan  v.  Hibemia  etc.  Sodeiy,  127  Cal.  141, 
[59  Pac.  389],  and  cases  cited.) 

Of  the  purchase  price  of  the  San  Julian  street  property, 
$2,500  thereof  was  evidenced  by  a  note  and  mortgage,  in  the 
execution  of  which  Charles  Heller  joined  with  his  wife.  Upon 
this  fact  appellant  insists  that  an  interest  equivalent  to  the 
amount  of  said  note  and  mortgage  was  community  property. 
This  contention  is  based  upon  Loring  ▼.  Stuart,  79  Cal.  202, 
[21  Pac.  651],  and  Schuyler  v.  Broughton,  70  CaL  285,  [11 
Pac.  719].  In  the  latter  case  it  was  decided  that  real  prop- 
erty purchased  by  a  married  woman  in  her  own  name  and 
paid  for  in  part  with  her  separate  funds  and  in  part  with 
money  borrowed  by  her  for  that  purpose  is  in  part  the  separate 
property  of  the  wife  and  in  part  community  property.  In 
the  case  at  bar,  it  appears  that  the  husband  at  the  time  of  the 
execution  of  the  mortgage  owned,  in  his  own  name,  no  prop- 
erty whatever.  The  loan  was,  therefore,  made  upon  the  faith 
of  the  existing  separate  estate  of  the  wife.  Except  a  small 
part  thereof  paid  from  the  proceeds  of  the  sale,  it  was  paid 
from  the  rents,  issues  and  profits  of  defendant's  separate 
estate  which,  like  the  estate  itself,  was  her  separate  property. 
(Diefendorf  v.  Hopkins,  95  Cal.  343,  [28  Pac.  265,  30  Pac. 
549] ;  Walsh  v.  Walsh,  84  Cal.  101,  [23  Pac.  1099].)  Under 
these  circumstances,  the  case  must  be  deemed  controlled  by 
the  later  authorities  of  Floumoy  v.  Floumoy,  86  Cal.  286, 
[21  Am.  St.  Rep.  39,  24  Pac.  1012] ,  and  Heney  v.  PesoU,  109 
Cal.  53,  [41  Pac.  819] ,  where  it  is  said:  ''It  is  rational  to 
conclude  that  money  borrowed  upon  the  separate  real  estate 
of  one  of  the  spouses  will,  in  the  absence  of  any  showing  to 
the  contrary,  be  treated  as  the  separate  property  of  the  party 
owning  such  real  estate."  Here  there  is  no  showing  to  the 
contrary.  In  support  of  his  contention  on  this  point,  coun- 
sel for  appellant  cites  at  great  length  the  opinion  of  the  court 
of  appeal  rendered  in  the  Estate  of  Pepper,  8  Cal.  App.  Dec. 
720.    It  is  but  fair  to  counsel  to  assume  that  in  thus  quoting 
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from  this  opiDion  he  was  unaware  of  the  fact  that  the  case, 
after  the  rendition  of  such  decision,  was  transferred  to  the 
supreme  court,  which,  in  deciding  the  case,  and  upon  the 
strength  of  section  163,  Civil  Code,  held  that  the  proceeds  of 
a  nursery  conducted  on  land  which  was  the  separate  property 
of  the  husband,  and  which  the  court  of  appeal  held  to  be  com- 
munity property,  was  likewise  his  separate  estate.  (Estate  of 
Pepper,  158  Cal.  619,  [31  L.  B.  A.,  N.  S.,  1092, 112  Pac.  62].) 

It  is  next  insisted  that  the  depositing  of  the  proceeds  of  the 
sale  of  the  wife's  separate  estate  with  the  proceeds  of  the  sale 
of  tfee  lot  standing  in  the  name  of  the  husband,  conceded  to 
hATf/  been  funds  of  the  marital  relation,  constituted  such  a 
^fimingling  of  the  same  as  to  render  it  impossible  to  trace 
and  segregate  the  separate  property  from  that  of  the  commu- 
nity. We  perceive  no  difSculty  in  this  regard  for  the  reason 
thai,  upon  any  theory  adopted,  it  is  apparent  that  a  part  of 
the  proceeds  of  the  sale  of  the  wife's  separate  estate  was,  with 
the  wife's  consent,  transmuted  into  community  property. 
The  price  paid  for  the  property  owned  by  the  wife  was  $8,500. 
It  increased  in  value  rapidly,  and  several  years  after  it  was 
purchased  a  small  lot  in  the  rear  thereof  was  bought  by  the 
hmband  for  $1,700,  making  a  total  of  $10,200  paid  for  the 
two  pieces  of  property.  Upon  no  reasonable  hypothesis  could 
the  husband's  share  in  the  $26,000,  for  which  the  two  pieces 
were  sold,  have  exceeded  the  proportion  which  $1,700  bore  to 
$10,200,  or  one-sixth  of  the  whole,  amounting  to  $4,333,  from 
which,  however,  must  be  deducted  the  mortgage  of  $500,  leav- 
in^^  a  balance  of  $3,833.  Add  to  this  the  additional  sum  of 
$548,  which  appellant  claims  Charles  Heller  had  in  this  de- 
posit, and  we  have  $4,381  to  apply  on  the  West  Sixth  street 
property  purchased  for  $13,000,  paid  out  of  the  fund,  the  title 
to  an  undivided  one-half  interest  in  which,  representing 
$6,500,  was  vested  in  Charles  Heller.  It  thus  appears  that  at 
his  death  the  $12,000  deposit  left  standing  in  the  name  of 
Louise  Heller,  together  with  $6,500  paid  for  her  half  interest 
in  the  West  Sixth  street  property,  constituted  a  sum  much 
less  than  the  amount  received  from  the  sale  of  her  property. 

Appellant  lays  much  stress  upon  the  case  of  Bekins  v. 
Dieterle,  5  Cal.  App.  690,  [91  Pac.  173],  wherein  a  creditor 
of  Bekins  sought  to  enforce  a  judgment  against  property 
which  it  was  alleged  Bekins  had  conveyed  to  his  wife  in  fraud 
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of  such  creditor.  While  the  facts  of  that  case  bear  no  analogy 
to  the  case  at  bar,  this  court  in  its  opinion  said:  ''The  pre- 
sumption of  a  separate  estate  created  in  Kate  Bekins  (the 
wife)  by  the  couveyance  from  M.  Bekins  is  overcome  by  the 
evidence,  which  clearly  shows  the  property  to  have  been  pur- 
chased with  community  funds."  The  statement  was  wholly 
unnecessary  to  a  decision  of  the  case,  the  sole  question  in- 
volved being  whether  or  not  Bekins  had  made  the  conveyance 
in  fraud  of  creditors.  It  was  therefore  purely  dictum.  Such 
statement  is  not  the  law  when  applied  to  the  facts  in  the  case 
at  bar,  and  it  has  been  repeatedly  so  held.  (KiUian  v.  KH- 
lian,  10  CaL  App.  312,  [101  Pac.  806] ;  Fanning  v.  Oreen,  156 
Cal.  279,  [104  Pac.  308].)  With  reference  to  the  furniture 
of  the  alleged  value  of  $1,000,  which  it  is  claimed  was  owned 
by  Charles  Heller  at  time  of  his  death,  no  evidence  was  ad- 
duced thereon  other  than  a  statement  of  defendant  Louise 
Heller  to  the  effect  that  there  were  a  few  household  pieces 
which  she  herself  bought  for  the  rooming-house  and  took  with 
her.  What  they  were,  the  value  thereof,  or  whether  or  not 
they  had  any  value,  is  not  made  to  appear. 

We  are  unable  to  perceive  any  merit  in  the  appeal,  and  the 
judgment  and  order  are,  therefore,  afBrmed. 

Allen,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  May  24,  1912. 
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[CLr.  No.  006.    Fink  AppeUate  Diitriet.— March  27,  lOlt.] 

AGNES   FOX   and   JOHN   L.   FOX,   Her   Husband, 
Appellants,  v.  P.  A.  BOBINSON,  Respondent. 

Vmwm  AND  PuBCHAsn  —  Ck>NTBAor  TO  Sill  Land— Disobiftioh— 

IdBNTITT— WASaAMTY   or   DlSTANOS    BvrWXBK   BOUNDAEUS — QUAK- 

nrr  or  Lahp. — ^Where  a  eontraet  to  mU  land  eorreetlj  dMcribet 
its  boundaries,  a  warranty  of  the  distance  between  two  deei^ated 
boundaries  does  not  rvrj  or  change  the  identity  of  the  description 
of  the  land  agreed  to  be  lold.  It  is  only  a  warranty  as  to  the 
quantity  of  the  land  contained  within  the  description. 

I». — ^Rescission  or  Ezxcutost  Oontbagt  by  Ykndu — Fraud— Bbxaob 
or  Wabbantt — ^Plbadino. — A  vendee  may  be  entitled  to  reseind 
an  executory  contract  for  the  purchase  of  land,  and  to  a  retnm 
of  the  money  paid  thereon,  when  such  contract  was  procured  by 
false  and  fraudulent  representations  as  to  the  quantity  of  the 
land  contained  within  the  parcel  described,  and  also  when  there 
has  been  a  breach  of  warranty  as  to  such  quantity.  But,  in  such 
ease,  the  fraudulent  representations  or  the  warranty  and  breach 
thereof  as  to  quantity  must  be  pleaded. 

lb. — Comflaint  roB  Rxscission  or  Comtbaot  Based  on  Failubb  or 
Title— Glbab  Title— Vabiakcb—Bbbaoh  or  Wabbantt— Pbopeb 
Judgment  or  Nonsuit.— Where  the  complaint  for  rescission  of  the 
contract  of  sale  and  to  recover  the  purchase  money  paid  thereon 
eorrectly  describes  the  land  set  forth  in  the  contract,  and  is  solely 
based  upon  the  alleged  failure  of  a  clear  title  thereto  in  the 
defendant,  but  the  record  shows  that  the  defendant  had  a  clear 
title  to  the  land  described,  and  shows  only  a  breach  of  warranty 
as  to  the  quantity  of  the  land  described,  as  a  ground  for  rescission, 
II  presents  a  dear  case  of  variance  between  the  complaint  and 
proof,  and  the  court  properly  granted  a  judgment  of  nonsuit. 

In — ^AvsBMENT  or  Tendeb  and  Demand  fob  Deed — Evidenob— Non* 
OOXFLIANCE  WITH  LAW — ^Bad  Faith. — Though  the  complaint  for 
rescission  aUeged  that  plaintiff  tendered  the  balance  of  the  pur- 
chase mon^,  and  demanded  a  good  and  sufficient  deed  from  defend- 
ant within  ten  days,  yet  where  the  evidence  shows  a  noncompliance 
with  section  1480  of  the  CMl  Code  as  to  tenders  and  offers  of  per- 
formance, but  merely  shows  that,  without  any  attempt  to  find  the 
defendant  personally,  it  was  made  at  his  residence  during  his 
absence,  and  also  shows  that  the  tender  and  demand  were  made  in 
bad  faith,  with  intent  to  reject  any  deed  complying  with  the  con- 
tiaet,  and  not  conforming  to  the  warranty,  and  that  he  subsequently 
vejeeted  an  offer  of  defendant  to  reduce  the  price  because  of 
dsisisnsy  Ib  qnantityi  the  judgment  rendered  was  clearly  warranted. 


586  Fox  V.  Robinson.  [18  Cal.  App. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    John  Ellsworth,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  M.  Samter,  and  W.  C.  Sharpstein,  for  Appellants. 

Bobert  Edgar,  and  Oliver  Youngs»  Jr.,  for  Respondent. 

HALL,  J. — This  is  an  appeal  from  a  judgment  of  nonsuit 
rendered  upon  motion  of  the  defendant  at  the  close  of  the 
testimony  introduced  upon  behalf  of  plaintiff. 

The  only  question  presented  by  the  appeal  is  as  to  whether 
or  not  the  court  erred  in  granting  the  nonsuit. 

Defendant  and  plaintiff  Agnes  Fox  entered  into  a  written 
contract  on  the  twenty-fifth  day  of  September,  1907,  in  which 
defendant  agreed  to  sell  to  said  plaintiff,  and  said  plaintiff 
agreed  to  buy  from  defendant  a  certain  piece  of  land  situate 
in  the  town  of  Berkeley,  and  particularly  described  in  the 
agreement  as  set  forth  in  the  complaint  as  follows,  to  wit: 
''Commencing  at  a  point  on  the  southerly  line  of  Bancroft 
Way,  distant  thereon  easterly  two  hundred  (200)  feet  from 
the  intersection  thereof  with  the  easterly  line  of  West  street, 
running  thence  southerly  and  parallel  with  said  line  of  West 
street  fifty  (50)  feet,  more  or  less,  but  not  less  than  forty-nine 
feet,  to  the  center  of  that  strip  of  land  formerly  known  as 
South  street,  thence  easterly  along  the  center  line,  of  South 
street  fifty-six  (56)  feet,  thence  northerly  and  parallel  with 
said  line  of  West  street  fifty  (50)  feet,  more  or  less,  but  not 
less  than  forty-nine  (49)  feet  to  the  southerly  line  of  Bancroft 
way;  and  thence  westerly  along  said  line  of  Bancroft  way 
fifty-six  (56)  feet  to  the  point  of  beginning." 

The  price  to  be  paid  was  the  sum  of  $2,200,  of  which  $200 
was  paid  at  the  execution  of  the  agreement;  and  the  balance 
($2,000)  was  to  be  paid  ''in  monthly  installments  of  ten 
($10)  dollars  or  more  on  the  principal,  with  interest  on  bal- 
ance remaining  unpaid  each  month  at  the  rate  of  six  (6)  per 
cent  per  annum,  but  at  the  end  of  each  year  there  must  be  at 
least  $180  paid  on  the  prindpaL  And  more  can  be  paid  if 
he  so  desires." 
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Plaintiff  went  into  possession  of  the  premises,  or,  as  she 
claims,  a  part  of  the  premises,  and  so  continued  until  after 
September,  1909,  when  she  delivered  possession  of  the  prem- 
ises to  defendant,  and  brought  this  action  to  obtain  a  judg- 
ment for  the  sum  of  $962.50,  being  $750  paid  on  the  purchase 
price,  and  $212.50  expended  on  the  property,  and  that  said 
agreement  be  canceled. 

Evidence  was  introduced  tending  to  show  that  at  the  time 
the  agreement  of  sale  was  executed  the  boundaries  of  Ban- 
croft way  were  not  marked  upon  the  ground,  that  it  was  in 
appearance  simply  a  country  road.  Subsequently  it  was 
graded  and  macadamized.  Plaintiff  procured  the  city  sur- 
veyor of  Berkeley  to  make  a  survey  of  the  lot  in  question,  who 
gave  testimony  at  the  trial,  which  it  may  be  conceded  for  the 
purposes  of  this  opinion  established,  or  at  least  tended  to  es- 
tablish, the  fact  that  the  distance  from  the  southerly  line  of 
Bancroft  way  along  the  easterly  boundary  of  the  lot  described 
in  the  agreement  to  the  center  of  the  strip  of  land  formerly 
known  as  South  street  was  but  47.63  feet,  and  the  distance 
between  said  southerly  line  of  Bancroft  way,  along  the  west- 
erly boundary  of  said  lot,  to  the  center  line  of  said  strip  of 
land  formerly  known  as  South  street  was  but  48.17  feet.  It 
was  and  is  the  theory  of  appellant  that  the  facts  thus  shown 
established  a  failure  of  a  clear  title  to  the  land  described  in 
the  agreement,  which  entitles  her  to  recover  the  money  paid 
under  the  agreement,  and  to  a  judgment  canceling  said  con- 
tract. She  accordingly  alleged  in  her  complaint  ''That  said 
defendant  is  unable  to  execute  and  deliver  to  said  Agnes  Fox 
a  good  and  sufficient  deed  conveying  the  land  in  said  exhibit 
'A'  described  free  and  clear  of  all  encumbrances.'' 

We  think  the  theory  of  appellant  is  founded  upon  a  mis- 
conception as  to  the  correct  construction  of  the  agreement, 
and  the  effect  of  the  words  therein  contained  ''but  not  less 
than  forty -nine  (49)  feet."  The  land  in  the  agreement  as 
pleaded  in  the  complaint  is  described  as  bounded  on  the  north 
by  the  southerly  line  of  Bancroft  way,  and  on  the  south  by 
the  center  line  of  a  strip  of  land  formerly  known  as  South 
street.  Those  lines,  so  far  as  the  description  of  the  land 
agreed  to  be  sold  is  concerned,  are  controlling  over  the  words 
indicating  the  distance  between  those  lines.  The  words  "but 
not  less  than  forty-nine  (49)  feet"  following  the  words  "fifty 
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(50)  feet  more  or  less/'  were  intended  to  have,  and  did  in 
fact  have,  the  effect  of  a  warranty  that  the  distance  between 
those  lines  was  not  less  than  forty-nine  feet. 

It  is  clear  from  the  language  of  the  agreement  as  pleaded 
that  plaintiff  only  intended  to  buy  and  defendant  only  in- 
tended to  sell  a  piece  of  land  bounded  on  the  north  by  the 
southerly  line  of  Bancroft  way,  and  on  the  south  by  the  center 
line  of  the  strip  of  land  formerly  known  as  South  street.  The 
defendant  in  the  agreement  did  warrant  that  the  distance  be- 
tween those  two  designated  boundaries  was  at  least  forty-nine 
feet,  but  this  warranty  did  not  vary  or  change  the  identity 
or  description  of  the  land  agreed  to  be  sold.  It  was  but  a 
warranty  as  to  the  quantity  of  land  contained  within  the  de- 
scription. 

It  is  correctly  stated  in  appellant's  brief  that  ''the  insertion 
of  the  words  'but  not  less  than  49  feet'  was  a  warranty  that 
the  east  and  west  sides  were  at  least  forty-nine  feet  in 
length."  Plaintiff's  complaint,  however,  was  not  framed 
upon  the  theory  of  a  breach  of  warranty  as  to  the  distance 
between  the  given  boundaries,  but  upon  the  theory  of  a  failure 
of  a  dear  title  to  the  land  described  in  the  agreement. 

It  is  not  doubted  that  a  vendee  may  be  entitled  to  a  rescis- 
sion of  an  executory  contract,  and  to  a  return  of  money  paid 
thereon,  when  such  contract  was  procured  by  false  and 
fraudulent  representations  as  to  the  quantity  of  land  con- 
tained within  the  parcel  described,  and  also  where  there  has 
been  a  breach  of  warranty  as  to  such  quantity.  (EicheU 
berger  v.  Mills  Land  etc.  Co.,  9  Cal.  App.  628,  [100  Pac  117] ; 
Quay  V.  Scher,  136  Cal.  406,  [69  Pac.  96] ;  Civ.  Code,  see. 
1786;  Brooks  v.  Riding,  46  Ind.  15;  Stevens  v.  Oiddings,  45 
Conn.  507;  Davis  v.  Nugam,  72  Wis.  439,  [1  L.  R.  A.  774,  40 
N.  W.  497] ;  Moore  v.  Harmon,  142  Ind.  555,  [41  N.  E.  599].) 
But  in  such  case  the  fraudulent  representations  or  warranty 
and  breach  as  to  quantity  must  be  pleaded.  Such  was  the 
rule  followed  in  each  of  the  cases  laat  above  cited. 

Proof  either  of  false  representations  as  to  the  quantity  of 
land  contained  in  the  parcel  described,  or  of  a  breach  of  a 
warranty  as  to  the  quantity,  will  not  sustain  a  claim  of  failure 
in  title  to  the  land  described. 

In  the  case  at  bar  the  boundary  lines  of  the  land  contracted 
to  be  sold  were  correctly  described.    Only  the  land  within 
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those  lines  was  intended  to  be  sold.  Defendant  had  a  dear 
title  to  all  the  land  within  those  boandary  lines,  and  conld 
give  a  clear  title  thereto.  The  record  simply  shows  a  breach 
of  a  warranty  as  to  the  quantity  of  land  described  in  the 
agreement,  and  not  a  failure  of  titie  to  any  portion  of  the  land 
described  and  agreed  to  be  sold.  It  presents  a  clear  case  of 
a  variance  between  the  allegations  of  the  complaint  and  the 
proof.  For  this  reason  the  court  did  not  err  in  granting  the 
judgment  of  nonsuit.  (BaUy  v.  Brown,  4  Cal.  App.  515,  [88 
Pac.  518] ;  Tomlinson  ▼.  Monroe,  41  Cal.  95;  Elmore  y.  El- 
more, 114  Cal.  516,  [46  Pac.  458].) 

In  holding  that  for  the  reasons  above  set  forth  the  court 
did  not  err  in  granting  the  nonsuit,  we  have  not  overlooked 
the  allegation  in  the  complaint  to  the  effect  that  plaintiff  made 
a  tender  of  the  balance  of  the  money  unpaid,  and  demanded 
of  the  defendant  that  he  execute  and  deliver  to  plaintiff  within 
ten  days  after  the  first  day  of  September,  1909,  a  good  and 
sufScient  deed  conveying  to  said  plaintiff  the  parcel  of  land 
in  said  exhibit  ^^A"  described. 

The  evidence  as  to  this  so-called  tender  does  not  show  a  com- 
pliance with  the  provisions  of  the  statute  relating  to  tenders 
or  offers  of  performance. 

Appellant  went  to  the  residence  of  defendant  in  his  absence 
and  made  the  tender  to  his  wife,  and  left  a  written  notice  for 
defendant.  No  attempt  was  made  to  show  that  defendant 
could  not  have  been  easily  found.  Appellant  simply  went  to 
his  residence  upon  one  occasion,  ascertained  that  he  was  not 
then  at  home,  and  proceeded  to  make  the  alleged  tender.  This 
was  not  a  compliance  with  the  law.     (Civ.  Code,  sec.  1489.) 

Furthermore,  it  is  perfectly  clear  from  the  entire  record 
that  this  so-called  tender  was  not  made  in  good  faith,  that 
appellant  was  not  willing  to  perform,  that  is  to  say,  if  defend- 
ant had  been  present  and  had  offered  her  his  deed  of  the  land, 
describing  it  as  in  the  agreement  it  is  describedi  she  would 
not  have  accepted  the  deed  or  paid  the  money. 

An  offer  of  performance  must  be  made  in  good  faith  (Civ. 
Code,  1493) ;  and  is  of  no  effect  unless  the  person  offering  to 
perform  is  willing  to  perform  according  to  the  offer.  (Civ. 
Code,  sec.  1495.) 

The  real  purpose  and  intent  was  to  reject  any  deed  because 
the  lot  was  not  f orty-nine  feet  in  depth.    It  may  be  noted  that 
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defendant,  because  of  this  deficiency  in  the  quantity  of  the 
land,  offered  to  abate  $100  from  the  price.    This  offer  appel- 
lant refused. 
The  judgment  must  be  affirmedi  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Kerrigan,  J.,  concurred* 


[Civ.  No.  1078.    Second  AppeDste  Diatriet.— Manh  29,  1912.] 

HARRIET  0.  MATTERN,  Respondent,  v.  Q.  EDWIN  AL- 
DERSON,  Respondent,  and  J.  C.  ANDERSON,  Appel- 
lant. 

AcnoN  TO  BBscnn>  OovrauLor  to  Exchanos  Land — ^FaAUDULmr  Bir- 

BXSBNTATIONS  —  SUPFOKT    OF    FINDINGS  —  CONnJOTINa    EYIDKNO^— 

GoNCLusivENESS  UPON  APPEAL. — ^In  sn  action  to  reBcind  a  contract 
to  exchange  land  on  the  ground  of  the  fraudulent  zepreoentationa 
of  the  defendants  as  to  the  value  of  their  property  exchanged  for 
that  of  the  plaintiff,  where  the  findings  and  Judgment  were  for  the 
plaintiff  and  against  the  defendant  appealing,  and  there  is  some 
evidence  in  favor  of  the  plaintiff,  and  the  evidence  is  oonflieting, 
the  decision  of  the  trial  Judge  thereon  is  conclusive  upon  appeaL 

lb. — Incompetent  Evidengb  as  to  Market  Yalub  of  Pbopebtt  In- 
volved IN  Exchange. — A  question  as  to  what  the  plaintiff  paid  for 
her  property  was  properly  excluded  as  incompetent  to  prove  its 
market  value,  and  the  court  properly  excluded  nonexpert  evidence 
as  to  the  value  of  plaintiff's  property,  and  also  properly  excluded 
advertisements  in  newspapers  and  public  reports  tending  to  show 
an  exciting  condition  of  the  real  estate  market  as  affecting  the 
defendant's  property  offered  in  exchange,  as  not  being  competent 
evidence  as  to  its  value,  and  also  properly  disallowed  proof  by 
the  defendant  as  to  the  value  of  any  property  not  involved  in  the 
exchange. 

Id. — Newlt  Discovered  Kvidencb — Insufticuent  Exooss  pob  Nonfbo- 
dugtion. — If  it  be  conceded  that  newly  discovered  evidence  offwed 
as  a  ground  for  a  new  trial  is  material,  yet  where  no  sufficient 
showing  appears  why  such  evidence  was  not  produced  at  the  trial, 
it  being  additional  evidence  of  a  witness  who  testified  at  the 
trial,  it  cannot  be  held  that  the  court  erred  in  denying  the  motion. 

!d. — PROPEB  Relief  as  to  Bill  of  Exceptions — ^Reversblb  EtaoA 
NOT  Shown. — It  is  held  that  the  court  properly  allowed  a  bill  of 
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«xeeptions  to  be  settled  for  nee  on  the  motion  for  a  new  trial, 
after  the  time  limitedi  npon  the  showing  of  a  toiBeient  ezeose  under 
■eetion  473  of  the  Code  of  (Ml  Procedure,  though  open  a  careful 
•erutinj  thereof  it  diBclosei  no  rerersible  error* 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sar 
Bernardino  County,  and  from  an  order  denying  a  new  triaL 
Frank  F.  Oster,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Vincent  Hannon,  and  Hannon  &  McCormick,  for  Appel- 
lant. 

Murphy  &  Poplin,  for  Plaintiff-Bespondent. 

JAMES,  J. — ^Action  to  enforce  rescission  ot  a  contract  for 
an  exchange  of  real  property  predicated  upon  alleged  fraudu- 
lent representations  made  by  defendants.  In  February,  1907, 
plaintiff  was  the  owner  of  a  half  section  of  land  in  the  county 
of  San  Bernardino  of  the  alleged  value  of  $8,000.  Alderson 
was  a  real  estate  agent  and  offered  to  secure  for  plaintiff  in 
exchange  for  her  property  certain  lots  of  land  at  Vineland  in 
Los  Angeles  county.  The  exchange  of  properties  was  finally 
consummated,  the  plaintiff  receiving,  in  addition  to  the  Vine* 
land  lots,  thirty-seven  shares  of  the  capital  stock  of  a  corpora- 
tion called  the  Toledo,  Columbus  and  Cincinnati  Railway 
Company.  In  her  complaint  she  alleged  that  Alderson  and 
Anderson  had  conspired  together  to  cheat  and  defraud  her, 
and  that  they  had  represented  that  the  Vineland  lots  were 
of  the  value  of  $6,125,  less  an  encumbrance  of  $1,825,  then  a 
lien  thereon,  and  that  the  shares  of  stock  were  reasonably 
worth  the  sum  of  $3,700.  She  alleged,  further,  that  the  stock 
was  valueless,  and  that  the  real  property  received  by  her  as 
a  part  of  the  consideration  for  the  exchange  was  not  worth  in 
excess  of  $1,825,  that  being  the  amount  of  the  encumbrance 
against  it  In  the  complaint  it  was  further  set  forth  that  the 
fact  that  the  representations  as  to  the  value  of  the  Vineland 
lots  and  the  shares  of  stock  were  untrue  was  not  discovered 
until  the  first  day  of  March,  1908,  and  that  on  April  1,  1908, 
plaintiff  served  a  written  notice  rescinding  the  conti'act  of  ex- 
change.   The  trial  court  found  the  issues  generally  in  favor 
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of  plaintiff  and  a  decree  was  entered  accordingly.  From  the 
judgment  and  from  an  order  denying  a  motion  made  by  him 
for  a  new  trial,  defendant  Anderson  appeals. 

As  to  many  of  the  facts  found  by  the  court,  appellant  con- 
tends that  there  was  no  sufficient  evidence  upon  which  to 
found  such  findings,  but,  without  particular  reference  to  each 
specification,  the  objections  so  made  may  be  briefly  disposed 
of.  A  careful  examination  of  the  testimony  as  set  out  in  the 
record  discloses  that  there  was  some  evidence  before  the  trial 
judge  tending  to  prove  all  of  the  facts  found  against  appel- 
lant, and  this  being  the  state  of  the  case,  this  court  has  not  the 
privilege  of  questioning  the  correctness  of  those  conclusions. 
Counsers  argument  is  largely  by  way  of  contending  that  the 
preponderance  of  the  evidence  was  in  favor  of  their  dioit. 
It  was  the  duty  of  the  trial  court  to  determine  the  questions 
of  fact,  and  the  evidence  being  conflicting,  its  decision  thereon 
is  conclusive  upon  this  court  A  number  of  exceptions  were 
taken  to  the  rulings  of  the  court  made  during  the  course  of 
the  trial.  In  our  opinion,  the  court  did  not  err  in  sustaining 
an  objection  to  a  question  asked  the  plaintiff  as  to  what  she 
paid  for  her  property,  as  that  question  was  incompetent  as 
tending  to  prove  the  market  value  of  the  real  estate.  Appel- 
lant was  not  hindered  in  any  proper  effort  made  by  him  to 
prove  the  value  of  either  the  property  of  plaintiff,  or  the  prop- 
erty given  in  exchange  therefor,  and  all  of  the  questions  to 
which  objections  were  sustained  relative  to  advertisements  in 
newspapers  and  public  report  tending  to  show  an  excited  con- 
dition of  the  real  estate  market  at  the  time  of  the  exchange 
as  affecting  the  Vineland  property  had  for  their  purpose  the 
eliciting  of  evidence  not  competent  to  establish  maiicet  values. 
Neither  was  it  competent  for  the  defendant  to  prove,  as  he 
offered  to  prove,  the  value  of  property  other  than  that  in- 
volved in  the  transaction  of  exchange.  The  witness  Broad- 
well,  who  was  not  permitted,  upon  an  objection  by  plaintiff, 
to  give  his  opinion  as  to  the  value  of  plaintiff's  property,  did 
not,  as  the  trial  court  held,  show  that  he  was  familiar  with 
the  market  value  thereof.  It  was,  therefore,  proper  to  sus- 
tain that  objection  on  the  ground  that  no  sufficient  foundation 
had  been  laid  to  entitle  the  witness  to  give  his  opinion  on  the 
question  of  value.  The  alleged  newly  discovered  evidence, 
which  was  offered  in  support  of  one  of  the  grounds  of  the 
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motion  for  a  new  trial,  was  that  of  a  witness  who  had  testified 
at  the  trial  on  behalf  of  appellant,  and  who,  it  was  alleged, 
had  discovered  some  further  correspondence  had  with  the  hus- 
band of  plaintiff.  Conceding  that  this  testimony  would  have 
been  material,  and  that  it  might  have  changed  the  conclusions 
of  the  trial  court  upon  the  issues,  sufficient  excuse  did  not 
appear  to  show  why  this  evidence  could  not  have  been  pro- 
duced at  the  trial.  In  denying  the  motion  for  a  new  trial  on 
this  ground  the  trial  court  did  not  err. 

Respondent  objected  to  the  consideration  of  the  statement 
prepared  for  use  on  the  motion  for  a  new  trial  on  the  ground 
that  the  trial  court  committed  error  in  settling  a  bill  of  ex- 
ceptions of  the  appellant  as  to  the  proceedings  had  upon  the 
hearing  of  that  motion,  which  bill  of  exceptions  was  settled 
after  tlie  time  fixed  by  the  statute  for  the  settlement  of  the 
same.  Appellant,  however,  in  our  opinion,  did  present  to  the 
trial  judge  sufficient  excuse  warranting  the  relief  afforded  him 
under  the  provisions  of  section  473,  Code  of  Civil  Procedure, 
in  this  regard. 

The  judgment  and  order  are  afSrmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 


[Grim.  No.  233.    Seeond  Appellate  DiBtriei— April  1,  1912.] 

In  the  Matter  of  the  Application  of  JOHN  F.  ANDERSON, 

for  Writ  of  Habeas  Corpus. 

Municipal  ORDnTANCB— Standing  of  Cabbiaoss  on  Stbbets — Habkas 
CoBPUs — Allbobd  Unconstitutionality  not  Appabbnt — ^Bbmand 
TO  Custody. — ^Wbere  a  petitioner  for  a  writ  of  habecu  carpus,  who 
haa  been  held  for  a  violation  of  a  city  ordinance  regulating  the 
standing  of  carriages  on  the  streets  of  the  city,  having  made  de- 
fault in  the  payment  of  a  fine  for  its  violation,  assigns  as  a  ground 
for  discharge  that  the  ordinance  is  unconstitutional  and  void,  but 
has  filed  no  brief,  and  cited  no  authority  for  his  contention,  it  is 
held  not  the  duty  of  this  court  to  seek  for  some  reason  for  his 
discharge  on  the  ground  proposed,  and  where  from  an  inspection 
of  the  ordinance  it  discloses  no  apparent  infirmity,  the  petitioner 
will  be  remanded  to  the  proper  custody. 

18  Osl.  App.— 88 
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Id. — ^APFBOPBIATl  AonON  OF  OOUBT8  ON   QUESnONS  OF  CONSTITUnON- 

AUTT. — Courts  will  not  hold  statntes  or  ordinaneee  onconstitn- 
tional  unless  it  is  elaarlj  shown  that  thej  ars  ineonsistent  with  tho 
fundamental  law. 

APPLICATION  for  diacharga  upon  writ  of  habeas  carpus. 
The  facts  are  stated  in  the  opinion  of  the  court. 
J.  O.  Bofisiter,  for  Petitioner. 
William  J.  Carr,  for  Respondent. 

JAMES,  J. — ^Petitioner  herein,  after  having  been  convicted 
of  violating  an  ordinance  of  the  city  of  Pasadena  designed 
to  regulate  the  standing  of  public  carriages  on  the  streets 
of  said  dtji  and  after  having  been  imprisoned  in  default  of 
payment  of  a  fine  imposed  by  the  police  court,  petitioned  for 
release  upon  habeas  corpus.  In  his  petition  he  assigned  as 
ground  thereof  that  the  ordinance  under  which  his  conviction 
was  had  is  unconstitutional  and  void.  Although  time  was 
allowed  petitioner  within  which  to  file  a  brief  and  point  out 
wherein  the  provisions  of  the  ordinance  are  in  conflict  with 
the  constitution,  no  brief  has  been  filed  and  no  authorities 
cited  in  support  of  the  petition.  We  conceive  it  not  to  be 
the  duty  of  this  court  to  seek  for  some  cause  which  shall 
result  in  nullifying  the  ordinance  on  the  ground  proposed  by 
petitioner.  An  inspection  of  the  ordinance  does  not  disclose 
any  apparent  infirmity  of  the  kind  suggested,  and  with  that 
conclusion  we  shall  rest  content,  unless  differently  convinced 
in  a  case  where  the  contentions  here  made  are  supported  by 
argument  or  authority.  Courts  will  not  hold  statutes  or 
ordinances  unconstitutional  unless  it  is  clearly  shown  that 
they  are  inconsistent  with  the  fundamental  law.  (Deyoe  v. 
Superior  Court,  140  Cal.  476,  [98  Am.  St.  Bep.  73,  74  Pae. 
28].) 

The  writ  is  discharged  and  the  prisoner  remanded  to  the 
custody  of  the  chief  of  police  of  the  city  of  Pasadena. 

Allen,  P.  J.|  and  Shaw,  J.,  concurred. 


April,  1912.]  Mannix  v.  Wilson.  695 


[CiT.  No.  933.    Third  Appellate  BiBtriet— April  1,  1912.] 

THOS.    MANNIX,   Respondent,   v.   A.   W.   WILSON, 
Appellant,  and  J.  W.  MITCHELL  CO.,  Defendant. 

Mechanic's  Libn — ^Fobxclosubi — ^Plastebing — ^Dbfbnsb  of  Unbxasom- 
ABLB  DiLAT — SlTPPOBT  OF  FINDING. — In  an  action  to  enforce  a  me- 
chanic's lien  against  the  owner  of  a  building  for  the  plastering  done 
by  the  plaintiff,  where  the  answer  pleads  unreasonable  delay  in  the 
prosecution  of  the  work,  bj  which  plaintiff  was  damaged  in  the  loss 
of  rents,  it  is  held  that  a  finding  against  snch  unreasonable  delay 
on  plaintiff's  part  is  sustained  by  eridence  that  any  delay  was  caused 
by  others  over  whom  the  plaintiff  had  no  control,  and  that  the  work 
was  begun  as  soon  as  the  building  was  in  readiness  for  lathing  and 
plastering,  and  was  accomplished  with  diligence  thereafter. 

Id. — Inadmissibub  Evidbnci — Contraot  and  Spbcifications — Delay 
OF  OONTRACTOB  IN  COMPLETION  OF  BuiLDiNO. — The  Contract  and 
speeiilcations  were  not  admissible  in  such  action  to  foreclose  the 
plasterer's  lien,  for  the  purpose  of  showing  that  the  contractor  was 
liable  to  the  owner,  under  the  terms  of  the  contract,  for  all  loss  and 
damage  resulting  from  his  delay  and  failure  to  complete  the  building 
within  the  time  designated  in  the  contract,  although  such  contract 
would  be  valid  as  between  the  contractor  and  the  owner. 

Id. — ^Deduction  of  Damages  to  Owner  fbom  Last  Payment  not  Al- 
lowable Against  Lien  Claimants  —  Constitutional  Bight  Pbo- 
tbcted. — The  right  of  the  owner  to  deduct  stipulated  damages  as 
against  the  contractor  cannot  be  allowed  as  a  deduction  from  the 
last  payment,  to  the  injury  of  lien  claimants,  whose  right  to  liens 
are  guaranteed  by  the  constitution  and  protected  by  the  legislature, 
especially  as  regards  payment  of  such  liens  out  of  the  last  payment 
of  twenty -five  per  cent  of  the  contract  price;  and  to  permit  that 
fund  to  be  sequestered  in  the  interest  of  the  owner  as  against  the 
contractor  would  be  to  deprive  lien  claimants  of  their  constitutional 
right  to  enforce  their  liens. 

Id. — Sbquestbation  of  Fund  bt  Notice  —  SEnTiEMENT  With  Con- 
TBACTOB  AT  Pebil. — Where  plaintiff,  when  there  was  $7,000  unpaid 
on  the  contract  served  a  notice  upon  the  owner  to  withhold  there- 
from the  full  amount  of  his  claim  for  plastering,  pursuant  to  section 
1184  of  the  Code  of  Civil  Procedure,  the  owner  was  thereby  re- 
quired to  sequester  therefrom  sufficient  money  fully  to  meet  the 
plaintiff's  demand,  and  any  money  that  might  be  necessary  to  meet 
any  claim  of  lien  which  might  be  filed  therefor;  and  where  the  owner 
settled  with  the  contractor  without  reserving  sufficient  money  to 
meet  tha  plaintiff's  damand|  lie  did  so  at  his 
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Id. — Settlemknt  With  Cont&actob  Inolusivx  of  All  Claims  Except 
Plaintiff's — Abatement  not  Allowable. — ^Where  the  settlement 
by  the  owner  with  the  contractor  included  a  settlement  of  all  claims 
against  the  owner,  with  the  exception  of  the  plaintiff's  claim,  it 
must  be  presumed  that  the  owner  was  allowed,  as  against  the  eon- 
tractor  in  such  settlement,  all  that  he  was  entitled  to,  including  all 
claim  he  might  have  for  a  reduction  of  the  contract  price  in  conse- 
quence of  delay;  and  after  such  full  settlement  of  aU  other  claims 
the  owner  cannot  urge  anj  abatement  of  the  plaintiff's  elaim. 

Id. — AOCEFTANCX  OF  BUILDINO  FBOM  CONTItACTOB — ^WaIVEH  OF  DAMAGES 

FOE  NONPEBFOEMANCB. — The  acceptance  of  the  building  hj  the 
owner  from  the  contractor,  in  the  absence  of  any  showing  of  fraud 
or  mistake,  implies  a  waiver  of  any  elaim  for  damages  against  the 
contractor  by  the  owner,  on  account  of  tho  nonperformance  of  the 
eontraet  in  any  particular. 

Id. — OwNEB  BY  Settlement  Unoonditional  Guaramtob  of  Cont&act- 
OB's  Obligation  to  Plaintiff. — The  owner  by  the  settlement  with 
the  contractor  became  an  unoonditional  guarantor  of  the  contractor's 
obligation  to  pay  the  plaintiff  for  his  work,  his  liability  being  co- 
extensive with  that  of  the  contractor  to  the  plaintiff.  In  the  absence 
of  any  defenses  existing  between  the  contractor  and  the  plaintiff 
and  of  any  fault  on  the  part  of  the  plaintiff,  the  owner  u  liable  to 
him  for  the  debt 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  aud  County  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    Frank  J.  Murasky,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
Dom  &  Dom  &  Savage,  for  Appellant. 
Boger  Johnson,  for  Respondent. 

BURNETT,  J.— The  original  complamt,  as  stated  by  re- 
spondent, set  forth  a  cause  of  action  for  the  foreclosure  of  a 
mechanic's  lien  upon  the  property  therein  described,  for  plas- 
tering the  building  thereon,  under  a  contract  between  re- 
spondent and  the  original  contractor,  one  J.  W.  Mitchell,  and 
also  against  the  owner,  appellant  Wilson,  personally,  on  a 
''stop  notice"  served  upon  him  pursuant  to  section  1184  of 
the  Code  of  Civil  Procedure.  By  a  subsequent  amendment 
another  cause  of  action  for  the  same  debt  is  alleged  against 
appellant,  on  a  written  guaranty  which  appellant  gave  re- 
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spondent  for  the  pajrment  by  aaid  Mitchell  of  the  contract 
price  of  said  plastering.  No  question  is  raised,  nor  indeed 
eonld  be,  as  to  the  snfflciency  of  the  complaint,  and  the  only 
issue  presented  by  the  answer  which  can  be  considered  here 
is  found  in  the  aTerment  that  '*  plaintiff  hindered  and  de- 
layed the  said  work,  and  did  not  prosecute  the  same  with 
reasonable  or  any  diligence,  but  unreasonably  and  without  any 
yalid  excuse  therefor  did  so  negligently  and  slothfuUy  per- 
form the  same  and  so  neglected  the  performance  of  and  hin- 
dered and  delayed  the  same,  that  the  same  was  not  completed 
by  him  until  sixty  days  subsequent  to  the  time  when  the  same 
should  haye  been  completed  by  him  and  when  the  same  would 
have  been  completed  by  him  had  he  not  delayed  the  work  as 
aforesaid  and  had  he  prosecuted  the  same  with  reasonable 
diligence,"  and  that  thereby  appellant  was  damaged  by  loss 
of  rents  to  the  extent  of  $2,840.  The  finding  of  the  court 
directly  negatives  these  allegations  in  the  answer  and,  outside 
of  a  single  ruling  upon  offered  evidence,  to  be  hereafter  no- 
ticed, it  is  apparent,  from  the  record,  that  the  only  matter 
for  adjudication  here  is  as  to  the  suflkuency  of  the  evidence 
to  support  said  finding. 

As  to  this  there  can  be  no  serious  controversy.  Indeed,  it 
is  strange  that  the  question  should  be  raised  at  all.  It  may 
be  said  that  the  testimony  for  appellant  in  this  respect  is  so 
equivocal  and  uncertain  as  to  hardly  create  even  a  conflict 
The  contract  involved  herein  was  executed  September  2, 1908. 
It  is  apparent  that  the  lathing  and  plastering  could  not  be 
done  until  the  building  was  made  ready  for  it.  It  does  not 
appear  definitely  when  the  building  was  ready  for  respond- 
ent's work.  Appellant  testified  that  he  thought  that  a  month 
before  respondent  started  to  woi^  he  notified  the  latter  that 
the  building  was  ready  for  him,  but  furthermore  he  testified : 
''He  didn't  start  his  work  before  away  back  in  September. 
...  I  could  safely  say  he  delayed  in  starting  work  after  I 
had  notified  him  that  it  was  ready  for  him  for  thirty  days. 
It  was  at  least  two  or  three  weeks.  It  was  fully  a  month. 
.  •  .  I  notified  him  to  commence  work  the  beginning  of  July, 
I  think  it  was  •  •  •  ;  he  commenced  to  make  his  mortar  two 
or  three  weeks  afterward.  ...  He  commenced  plastering 
about  August  13th.  No,  I  don't  think  he  commenced  plaster- 
ing until  about  September  1st  •  •  •  I  think  he  started  in  to 
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plaster  between  the  1st  and  15th  of  September — ^no,  between 
the  15th  of  September  and  the  1st  of  October.'*  His  other 
witness,  the  architect,  also  testified:  ''I  don't  remember  the 
date  when  Mannix  commenced  the  work.  I  should  judge 
some  time  during  the  month  of  September.''  Furthermore, 
he  said:  ''A  plastering  contractor  mixes  his  mortar  first, 
which  takes  some  time.  Then  that  mortar  must  lay  for  ten 
or  twelve  days  so  it  will  become  aged."  As  to  this  asserted 
delay  of  thirty  days  in  beginning  the  work  it  is  therefore 
apparent  that  the  question  was  at  least  left  in  doubt  by  the 
testimony  of  appellant's  witnesses. 

Turning,  however,  for  support  of  the  challenged  finding, 
to  the  evidence,  which  under  the  established  rule  requires  of 
us  full  credit,  we  may  adopt  the  epitome  furnished  by  re- 
spondent, as  follows :  Mannix  says  that  when  Wilson  notified 
him  to  commence  work  he  went  to  the  building  and  found  it 
was  not  ready  for  plastering,  but  he  commenced  to  mix  his 
mortar  on  the  street  and  was  stopped  by  a  policeman,  which 
occasioned  a  delay  of  about  two  days.  There  was  not  room 
to  mix  it  in  the  basement,  because  it  was  full  of  rubbish  and 
carpenter  stuff  and  they  had  men  there  getting  it  ready  to 
plaster.  When  the  architect  called  on  him  to  commence 
plastering  the  building  was  not  ready.  Neither  the  front  nor 
back  stairway  was  up;  the  electric  wires  had  not  been  in- 
spected and  his  work  went  over  them;  the  carpenters'  work 
on  the  first  floor  was  improperly  done  and  Wilson  made  him 
do  it  over  afterward.  ''I  proceeded  just  as  soon  as  the  work 
was  ready  and  continued  it  as  quick  as  it  could  be  done." 
One  Ziegler  did  the  lathing,  and  '^I  started  him  as  soon  as 
he  could  get  to  work  and  followed  it  up  with  the  plastering." 
Furthermore,  plaintiff  testified  that  he  talked  with  appellant 
at  different  times  and  that  the  latter  said,  '^Of  course  he  had 
to  pay  the  bill ;  he  knew  he  had  to  pay  the  bill ;  he  knew  he 
had  to  pay  it,  and  he  did  not  complain  about  the  character  of 
the  work  or  about  any  delays,  and  he  said  that  he  was  ready 
to  pay  as  soon  as  the  affair  could  be  settled  up."  The  testi- 
mony of  plaintiff  as  to  the  progress  of  the  work  is  also  cor- 
roborated by  two  of  the  lathers,  who  made  clear  the  fact  that 
any  unwarranted  delay  in  the  plastering  was  not  at  all  the 
fault  of  respondent.  It  seems  idle  to  pursue  the  subject  any 
further  or  to  argue — what  certainly  will  not  be  disputed — 
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that  respondent  was  not  responsible  for  delays  caused  by  those 
over  whom  he  had  no  control  and  with  whom  he  sustained  no 
contractual  relations. 

The  only  ruling  which  is  assailed  is  exhibited  in  the  tran- 
script as  follows:  ''The  defendant  thereupon  offered  in  evi- 
dence the  original  plans  and  specifications  and  contract  be- 
tween A.  W.  Wilson  and  J.  W.  MitchelL  .  .  .  Counsel  for 
defendant  Wilson  stated  that  said  contract  was  offered  in 
evidence  to  show  that  Mitchell  was  required  by  it  to  complete 
the  building  within  one  hundred  working  days  after  June  22, 
1908,  and  that  in  case  of  his  failure  so  to  do  that  he  should 
be  liable  to  the  owner  for  all  loss  and  damage  arising  by  reason 
of  such  delay,  to  which  introduction  of  said  evidence  the  plain- 
tiff objected,  upon  the  ground  that  the  same  was  immaterial, 
irrelevant  and  incompetent,  and  was  a  contract  between  Mit- 
chell and  Wilson  and  not  binding  upon  Manniz  except  so  far 
as  it  was  made  so  by  his  agreement."  The  objection  was 
sustained. 

The  question  may  be  considered  from  several  viewpoints, 
and  from  each  we  shall  discover  that  the  said  ruling  was  either 
justifiable  or  innocuous.  One  of  these  is  set  forth  perspicu- 
ously by  Mr.  Justice  Henshaw  in  the  case  of  Hampton  ▼. 
Christensen,  148  CaL  729,  [84  Pac.  200].  Therein  it  is  said: 
''It  is  a  perfectly  legal  contract  which  makes  time  of  comple- 
tion of  its  essence,  and  provides  that  the  contractor,  for  a 
failure  to  perform  in  time,  shall  make  good  to  the  owner  such 
loss  as  the  latter  may  sustain  thereby.  More  than  this,  it  is 
a  deduction  or  offset  which,  but  for  the  lien  law,  the  owner 
would  have  the  unquestioned  right  to  claim  from  the  amount 
found  due  the  contractor  under  the  contract.  .  .  .  But  the 
right  of  materialmen,  artisans  and  laborers  of  every  class  is  to 
have  a  lien  upon  the  property  upon  which  they  have  bestowed 
their  labor  or  furnished  their  material  for  the  full  value  of 
the  same,  and  this  right  is  one  solemnly  guaranteed  them  by 
the  constitution  of  the  state.  (Art.  XX,  sec.  15.)  The  legis- 
lature is  enjoined  to  pass  laws  for  the  speedy  and  efficient 
enforcement  of  these  liens.  ...  It  will  be  noted  that,  in  fram- 
ing these  laws,  primarily  designed  for  the  protection  of  mate- 
rialmen and  laborers,  the  legislature  has  seen  fit  to  reserve  for 
the  use  of  these  lien  claimants  but  one  of  the  payments.  .  .  . 
Whatever  may  be  said  of  other  payments,  this  amount  of 
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money  [the  twenty-five  per  cent  to  be  set  aside  for  the  lien 
claimants]  cannot  lawfully  be  depleted  or  reduced  to  the  in- 
jury of  any  such  claimant  If  it  could  be,  it  would  be  setting 
at  naught  the  constitutional  provision  granting  a  lien  for  the 
full  value  of  the  labor  done  or  material  furnished.'*  The 
opinion  proceeds  to  point  out  how  the  owner  may  protect  him- 
self against  the  derelictions  of  the  contractor,  and  it  is  de- 
clared that  *^we  hold  that  the  excess  of  such  demand  cannot 
be  carried  over  and  made  a  charge  against  the  twenty-five  per 
cent  final  payment,  to  the  injury  of  any  lien  claimant  thereon ; 
for,  as  has  been  said,  since  this  final  payment  is  the  only  fund 
which  the  legislature  has  sequestered  to  meet  the  demand  of 
the  lien  claimants,  to  permit  this  would  be  to  deprive  them  of 
their  constitutional  right  to  a  lien."  The  application  of  this 
principle  to  the  situation  here  is  simple.  The  pleadings  admit 
a  contract  between  Wilson  and  Mitchell  for  $45,500,  of  which 
twenty-five  per  cent  was  required  to  be  withheld  to  satisfy 
lien  claimants,  viz.:  $11,375.  The  building  was  completed 
and  accepted  and  notice  of  acceptance  filed  about  February  9, 
1909.  This  $11,375  could  not  lawfully  be  paid  for  any  other 
purpose  than  to  satisfy  lien  claimants,  for  at  least  thirty-five 
days  thereafter,  which  would  bring  it  to  March  16,  1909. 
Plaintiff's  lien  was  filed  March  5, 1909,  and  the  evidence  shows 
that  a  settlement  was  made  with  all  the  other  claimants.  It 
is  perfectly  manifest,  therefore,  that  the  necessary  portion  of 
this  $11,375  must  be  applied  to  the  satisfaction  of  respond- 
ent's claim,  regardless  of  whatever  demand  might  exist  in 
favor  of  appellant  against  the  contractor  by  reason  of  the 
latter 's  failure  to  complete  the  building  within  the  time 
provided. 

Again,  it  is  admitted  that  respondent,  on  February  2,  1909, 
served  a  notice  upon  the  owner  pursuant  to  section  1184  of 
the  Code  of  Civil  Procedure,  and  also  that,  subsequently,  in 
the  completion  and  acceptance  of  the  building,  there  was  due 
on  the  completed  payment  from  Wilson  to  Mitchell  the  sum 
of  about  $7,000.  Said  section  provides  that  ''Upon  such  no- 
tice being  given,  it  shall  be  the  duty  of  the  person  who  con- 
tracted with  the  contractor  to,  and  he  shall,  withhold  from 
his  contractor,  or  from  any  other  person  acting  under  such 
reputed  owner,  and  to  whom  by  said  notice  the  said  labor  or 
materials,  or  both,  have  been  furnished,  or  agreed  to  be  fur- 
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nished,  8u£5cient  money  due,  or  that  may  become  due  to  such 
contractor,  or  other  person,  to  answer  such  claim  and  any  lien 
that  may  be  filed  therefor  for  record  under  this  chapter.** 
Therefore,  the  owner  was  required  to  sequester  this  amount 
and  hold  it  to  meet  respondent's  demand;  but,  notwithstand* 
ing  this  notice,  the  evidence  shows  that  appellant  settled  with 
the  contractor,  Mitchell.  It  is  too  plain  for  argument  that 
he  did  so  at  his  peril,  and  that,  under  the  circumstances  de- 
tailed, his  asserted  claim  for  damages  against  Mitchell  can- 
not be  permitted  to  impair  or  offset  the  availability  of  said 
sequestered  fund  for  the  payment  of  respondent's  claim. 
{Hampton  v.  Christensen,  148  Cal.  729,  [84  Pac.  200].) 

But  the  settlement  with  Mitchell  is  a  complete  answer  to  ap- 
pellant's contention.  The  latter 's  testimony  is:  ''There  were 
other  subcontractors  on  the  building.  I  settled  with  all  the 
rest  except  Mannix.  Some  got  sixty  per  cent  and  some  got 
more,  I  think.  I  also  settled  with  Mitchell."  His  settlement 
with  Mitchell,  of  course,  included  whatever  claim  he  might 
have  for  a  reduction  of  the  contract  price  in  consequence  of 
said  delay.  We  must  presume  that  appellant  was  allowed 
whatever  he  was  entitled  to.  Suitable  allowance  having  becD 
made  by  the  contractor,  manifestly  the  owner  could  not  urge 
an  abatement  therefor  from  the  just  claim  of  respondent. 

Moreover,  the  acceptance  of  the  building,  in  the  absence  of 
fraud  or  mistake,  neither  of  which  is  urged,  implies  a  waiver 
of  any  claim  for  damages  on  account  of  nonperformance  in 
any  particular.  {Moore  v.  Kerr,  65  Cal.  519,  [4  Pac.  542]  ; 
Baltimore  etc.  By.  Co.  v.  Scholes,  14  Ind.  App.  524,  [56  Am. 
St.  Bep.  307,  and  cases  collected  in  note,  43  N.  E.  156].) 

Finally,  appellant  was  an  unconditional  guarantor  of  the 
obligation  of  Mitchell  to  pay  respondent  for  his  work.  His 
liability  is,  therefore,  coextensive  with  that  of  the  principal 
obligation.  It  is  no  doubt  true,  as  asserted  by  appellant,  that 
''Wilson,  in  assuming  Mitchell's  liability  to  Mannix,  acquired 
thereby  all  defenses  and  claims  which  Mitchell  might  assert 
against  Mannix,  and  it  cannot  be  said  that  Wilson  has  waived 
any  defenses  or  that  he  is  estopped  from  asserting  them.  (1 
Brandt  on  Suretyship  and  Guaranty,  sees.  255,  259 ;  20  Cya 
1487.)  "  But  Mitchell  could  not  urge  his  own  failure  to  com- 
ply with  the  contract  as  a  defense  against  the  claim  of  re- 
spondenti  and  the  court  has  found,  as  we  have  seen,  upon 
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sufficient  evidence  that  there  was  no  fault  upon  the  part  of 
Manniz.  It  follows  necessarily  that  appellant  is  liable  for  the 
debt  regardless  of  the  said  ruling  of  the  court. 

In  any  view  that  we  may  take  of  the  case  we  can  see  no 
merit  in  the  appeal,  and  the  judgment  and  the  order  denying 
the  motion  for  a  new  trial  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[CHt.  Ko.  926.    Third  Appellate  DiBtriet.— April  2,  1912.] 

JAMES  I.  NELSON,  Appellant,  v.  ANNA  MAY  NELSON, 

Respondent. 

Action  pob  Divobgb  bt  Husband  —  Cboss-oomplaint  bt  Wifb  —  Ex- 

TBEME    CBUEI/TY  —  ElBMSNT    OT    WBONOFULNESS    ESSENTIAL — NB- 

cessabt  Implication  Sufficient. — ^Wliile,  in  a  cross-complaint  bj 
the  wife,  in  an  action  for  a  divorce  bj  the  husband,  seeking  a  divorce 
from  him  on  the  ground  of  his  extreme  cruelty,  the  element  of  wrong- 
fvlnesB  involved  in  the  definition  of  "extreme  cruelty"  set  forth  in 
section  94  of  the  Civil  Code  must  appear  from  its  allegations,  yet 
the  cross-complainant  is  not  required  to  adopt  the  precise  language 
of  the  statute;  but  it  is  sufficient  that  the  only  rational  inferenee 
from  the  acts  of  extreme  cruelty  specified  and  described  in  the 
eross-complaint  involves  the  necessary  implication  of  injustice  w 
wrongftUneaa  on  the  part  of  the  plaintiff. 

Id. — SuPFioiENOT  or  Cboss-oomplaint — Showing  or  "Grievous  Phts- 
lOAL  AND  Mental  Suffebino." — Where  the  eross-complaint  alleges 
that  the  plaintiff  had  treated  the  defendant  "with  extreme  eruelty," 
which  is  followed  by  a  specification  of  acts  which  necessarily  imply 
unlawfulness,  cruelty  and  brutality,  and  culminates  in  the  positive 
averment  that  by  reason  of  those  acts  specified  the  defendant  and 
cross-complainant  has  sufi'ered  and  does  suffer  great  and  grievous 
physical  and  mental  suffering,  it  presents  a  clear  case  of  the  "wrong- 
ful infliction  of  grievous  bodily  injury  and  grievous  mental  suffer- 
ing," within  the  meaning  of  section  94  of  the  Civil  Code. 

Id. — Findings  —  Statutoby  Bbquibbment  —  Judgment  fob  Cboss-ook- 
PLAiNANT  Unsuppobted  BY  GENERAL  FINDINGS. — To  Satisfy  the  re- 
quirement of  tlie  law  as  to  findings  under  a  charge  of  extreme 
cruelty,  there  must  be  found  at  least  some  of  the  aets  of  cruelty 
specifically  charged  and  embraced  within  the  evidence,  and  also  that 
these  acts  wrongfully  infiicted  upon  the  compkiinant  grievous  bodily 
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injury  or  grievous  mental  suffering;  and  where  the  findings  for 
the  cross-complainant  are  merely  of  a  vague  and  general  character, 
without  specifying  acts  of  aztreme  cruelty  alleged  and  proTed,  they 
are  insufficient  to  support  a  judgment  for  the  cross-complainant. 

Id. — All£Oations  of  Cboss-gomplaint  mot  Admittkd  by  Failubx  to 
Answer. — None  of  the  allegations  of  the  cross-complaint  for  a 
divorce  by  the  wife  against  the  husband,  constituting  the  grounds 
and  conditions  of  divorce,  are  admitted  by  the  failure  of  the  hus- 
band to  answer  the  same;  but  they  must  be  substantially  proved  and 
found.  A  cause  of  action  for  a  divorce  must  always  be  proved  and 
found,  and  cannot  be  taken  by  default  or  admission.  It  constitutes 
a  statutory  exception,  under  section  130  of  the  Civil  Code,  to  the 
general  rule  that  facts  not  denied  need  not  be  found. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    Thos.  C.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court, 

S.  E.  Dougherty,  for  Appellant 

T.  J.  Butts,  for  Respondent. 

BURNETT,  J.— This  is  an  appeal  by  plaintiff  from  an  in- 
terlocutory  judgment  of  divorce  awarded  defendant  upon  her 
cross-complaint.  Appellant  declares  that  **  Whether  the  cross- 
complaint  herein  states  a  cause  of  action,  or  whether  the  find- 
ings made  upon  it  support  the  judgment  for  the  defendant, 
are  the  two  principal  points  made  by  appellant  on  this  ap- 
peal." The  alleged  insufficiency  of  said  cross-complaint  is 
predicated  of  the  failure  to  aver  that  the  acts  of  cruelty  set 
out  wrongfully  inflicted  upon  defendant  grievous  mental  suf- 
fering, and  the  findings  are  assailed  for  a  similar  omission. 

Of  these,  in  the  order  presented  by  appellant  in  his  brief. 
Section  94  of  the  Civil  Code  defines  ** extreme  cruelty"  as 
being  the  "wrongful  infliction  of  grievous  bodily  injury,  or 
grievous  mental  suffering,  upon  the  other  by  one  party  to  the 
marriage."  Appellant  is,  therefore,  right  in  his  contention 
that  the  element  of  wrongfulness  must  appear  in  the  com- 
plaint. It  would,  of  course,  be  unreasonable  to  hold  that 
every  infliction  of  grievous  bodily  injury  or  mental  suffering 
should  be  a  sufficient  ground  for  divorce.  Such  injury  or 
suffering  might  result  from  the  inadvertent  or  justifiable  con- 
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duct  of  the  other  party  to  the  marital  relation.  The  law  does 
not,  manifestly,  contemplate  such  a  contingency  but  properly 
demands  that  the  deprecated  act  be  wrongful.  We  do  not 
understand,  however,  that  the  pleader  is  required  to  adopt  the 
exact  language  of  the  statute.  It  is  sufficient  if,  by  appropri- 
ate averments,  the  said  qualification  appears.  Here,  we  think, 
the  only  rational  inference  from  the  allegations  of  the  cross- 
complaint  is  that  the  ''infliction"  was  ''wrongful."  The  acts 
of  extreme  cruelty  are  specified,  and  they  are  described  in 
such  terms  as  to  carry  necessarily  the  implication  of  injuaiice 
or  wrongfulness  on  the  part  of  plaintiff.  For  instance,  it  is 
averred  that,  on  one  occasion,  plaintiff  said  to  defendant, 
"Oct  supper  early  and  we  will  go  to  the  dance  to-night"; 
that  defendant  went  home  and,  after  doing  her  housework, 
got  ready  to  go  to  the  dance,  and  when  she  started  to  go  he 
seized  her  violently  by  the  arm  and,  in  an  angry  voice,  uttered 
an  oath  and  said  to  her,  "You're  not  going  to  take  that  baby 
out,"  and  shoved  her  back  into  the  house  and  seized  her  by 
the  throat  and  choked  her  until  their  little  son  struck  him, 
when  he  desisted,  and,  at  the  same  time,  he  accused  her  of 
wanting  to  go  to  the  dance  to  meet  one  Bishop.  It  is  further 
alleged  that  plaintiff,  while  away  from  home,  on  two  separate 
occasions,  contracted  a  venereal  disease  for  which  he  was 
under  the  care  of  a  physician  for  many  months,  and  that  he 
falsely  accused  defendant  of  having  given  him  said  disease; 
"that  in  the  month  of  June,  1910,  the  plaintiff  told  the  de- 
fendant that  someone  had  placed  a  deer  hide  in  his  bam  and 
then  and  there  said  to  defendant,  'Damn  you,  you  know  more 
about  this  deer  business  than  you  have  told;  I  will  shoot 
Bishop  and  you  too'  ";  that  the  charges  of  adultery  made  in 
plaintiff's  complaint  are  without  foundation,  and  were  made 
by  said  plaintiff  for  the  purpose  of  injuring  the  good  name 
of  defendant  with  her  neighbors  and  friends,  and  that  in  his 
complaint  he  "has  falsely  and  willfully  charged  this  defend- 
ant with  the  crime  of  conspiracy  committed  with  one  Martin 
Bishop  against  the  said  plaintiff,  which  said  accusation  is 
false  and  untrue,  and  was  made  by  the  said  plaintiff  for  the 
purpose  of  humiliating  and  injuring  the  good  name  and  repu- 
tation of  this  defendant  with  the  general  public  and  with  her 
friends  and  neighbors."  It  seems  to  us  apparent  that  the 
addition  of  the  qualifying  word  "wrongfully"  is  not  required 
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in  order  to  stamp  with  that  characteristie  the  foregoing  acts 
as  thus  detailed  in  the  cross-complaint.  If  used,  it  would 
have  constituted  a  mere  redundancy. 

The  criticism  of  the  pleading  as  to  the  other  point,  we  think, 
is  equally  destitute  of  merit.  In  paragraph  9  it  is  alleged, 
"That  for  five  years  last  past  the  said  plaintiff  has  by  a  uni- 
form course  of  conduct  been  cruel  to  defendant  and  has  in- 
flicted upon  her  through  his  harsh  and  ungentlemanly  conduct 
great  mental  cruelty.''  The  contention  is  that  great  is  not 
equivalent  to  grievous.  We  may  pass  this,  however,  as,  in 
paragraph  12,  we  have  the  following  allegation:  ''That  b^ 
reason  of  said  acts  and  conduct  on  the  part  of  said  plaintiff, 
said  defendant  has  suffered  and  still  does  suffer  great  and 
grievous  physical  and  mental  suffering."  Appellant  seeks  to 
limit  the  application  of  this  to  a  portion  of  the  asserted  acts 
of  cruelty  but  no  such  arbitrary  construction  is  admissible. 
''Said  acts  and  conduct"  grammatically  comprehends  the 
complete  picture  of  plaintiff's  dereliction  that  appears  in  the 
cross-complaint. 

Summarizing,  then,  on  this  branch  of  the  case,  we  have, 
in  the  said  pleading,  a  general  allegation  that  plaintiff  has 
treated  defendant  "with  extreme  cruelty,"  followed  by  a 
specification  of  acts  that  necessarily  imply  unlawfulness, 
cruelty  and  brutality,  and  culminating  with  the  positive  aver- 
ment that  by  reason  of  these  acts  "defendant  has  saffered 
and  still  does  suffer  great  and  grievous  physical  and  mental 
suffering."  If  this  does  not  present  a  case  of  "the  wrongful 
infliction  of  grievous  bodily  injury  or  grievous  mental  suffer- 
ing," we  have  totally  misconceived  the  language  employed. 
The  cases  cited  by  appellant  are  in  harmony  with  what  we 
have  said.  For  instance,  in  Smith  v.  Smith,  124  Cal.  651,  [57 
Pac.  573],  it  is  held  that  "A  complaint  which  merely  alleges 
that  defendant  has  treated  the  plaintiff  in  a  cruel  and  in- 
human manner,  that  he  has  applied  coarse  epithets  to  her 
which  are  described,  and  has  accused  her  of  a  want  of  chastity 
without  alleging  either  grievous  bodily  injury  or  grievous 
mental  suffering  as  the  result  of  the  cruelty  alleged  does  not 
state  a  cause  of  action."  It  is  grounded  upon  the  position 
that  "grievous  bodily  injury  or  grievous  mental  suffering  is 
the  ultimate  fact  and  should  be  alleged."  No  such  omission, 
as  we  have  seen,  is  found  here. 
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If  there  was  any  defect  in  the  cross-complaint,  it  consti- 
tuted only  what  could  be  reached  by  special  demurrer.  No 
demurrer,  however,  was  interposed,  nor  was  the  cross-com- 
plaint answered  by  plaintiff,  and  this  latter  consideration  is 
urged  by  respondent  as  a  sufficient  reply  to  appellant's  con- 
tention as  to  the  incompleteness  of  the  findings. 

It  is  no  doubt  well  settled,  as  a  general  rule,  that  facts 
averred  in  the  complaint  and  not  denied  in  the  answer  are 
not  required  to  be  found  by  the  court.  (Fox  v.  Fox,  25  Cal. 
587 ;  Grossini  v.  Perazzo,  66  Cal.  545,  [6  Pac.  450] ;  Walker 
V.  Brem,  67  Cal.  599,  [8  Pac.  320] ;  Johnson  v.  Vance,  86  Cal. 
110,  [24  Pac.  862].}  But  the  reason  is  that  there  is  no  fact 
in  issue  and  therefore  no  fact  to  be  proved.  Wherever  a  fact 
is  to  be  established  by  evidence,  however,  the  rule  is  different. 
This  is  indicated  clearly  enough  by  section  632  of  the  Code 
of  Civil  Procedure.  It  provides  that  **Upon  the  trial  of  a 
question  of  fact  by  the  court,  its  decision  must  be  given  in 
writing  and  filed  with  the  clerk  within  thirty  days  after  the 
cause  is  submitted  for  decision."  Ordinarily,  there  would  be 
no  ''trial  of  a  question  of  fact"  where  the  fact  is  admitted  by 
the  failure  to  deny  it,  but  where  the  asserted  fact  is  the  ground 
upon  which  a  party  relies  for  divorce,  it  must  be  established 
as  though  denied,  since  ''no  divorce  can  be  granted  upon  the 
default  of  the  defendant,  or  upon  the  uncorroborated  state- 
ment, admission  or  testimony  of  the  parties,"  etc.  (Civ. 
Code,  sec.  130.)  This  must  be  taken  into  account  in  connec- 
tion with  section  131  et  seq.,  providing  that  "In  actions  for 
divorce,  the  court  must  file  its  decision  and  conclusions  of  law 
as  in  other  cases,"  etc. 

It  is  true  that  the  Fox  case,  supra,  was  an  action  for  divorce, 
but  the  allegation  therein,  not  denied,  related  to  the  fact  of 
marriage,  and  it  was  held  that  no  proof  was  required  of  this, 
since  "the  marriage  is  in  no  sense  a  ground  for  the  divorce," 
and  that  proof  was  required  by  the  statute  only  "of  the  facts 
alleged  as  the  grounds  for  a  divorce."  The  court,  therefore, 
through  Mr.  Justice  Rhodes,  said:  "The  fact  of  the  marriage 
is  fully  established  by  the  defendant's  failure  to  deny  it  in 
her  answer,  and  that  is  equivalent  to  the  most  direct  proof." 
It  was  accordingly  determined  that  there  was  no  necessity  for 
a  finding  of  the  fact  of  marriage,  the  court  saying:  "That 
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fact  was  not  in  issue  between  the  parties,  and  therefore  was 
not  required  to  be  found  by  the  court." 

In  Bennett  v.  Bennett,  28  Cal.  600,  a  question  of  finding 
was  not  involved,  but  it  was  claimed  that  it  was  not  necessary 
to  prove  the  fact  of  residence,  since  it  was  not  denied,  and  the 
Fox  case  was  cited  as  authority  for  the  contention.  The  su- 
preme court  held,  though,  that  there  is  a  marked  distinction 
between  the  fact  of  marriage  and  of  residence,  stating  that 
''residence,  though  it  does  not  enter  into  the  statute  causes 
of  divorce,  does  enter  into  the  'grounds'  of  divorce,  or  consti- 
tutes, rather,  the  sole  ground  upon  which  a  decree  dissolving 
the  marriage  relation  in  any  given  instance  can  be  regarded 
otherwise  than  as  a  piece  of  judicial  usurpation.  But  over 
and  beyond  this,  residence  is  palpably  within  the  mischiefs 
against  which  it  was  the  object  of  the  statute  to  guard,  and 
therefore  it  must  be  proved." 

We  conclude  that,  since  it  was  incumbent  upon  defendant 
to  prove  the  alleged  facts  upon  which  she  relied  for  a  divorce, 
they  should  be  embraced  within  the  decision  of  the  court.  Ab 
to  this  the  following  is  the  only  attempted  finding  of  fact: 
"That  for  more  than  ten  years  last  past  the  said  plaintiff  has 
treated  the  defendant  with  extreme  cruelty  and  in  a  cruel 
manner,  and  has  often  applied  to  her  opprobrious  epithets  and 
has  made  false  accusations  against  the  morality  and  virtue  of 
said  defendant ;  and  the  said  plaintiff  for  more  than  five  years 
last  past  has  by  a  uniform  course  of  conduct  been  cruel  to 
defendant,  and  has  inflicted  upon  her  through  his  harsh  and 
ungentlemanly  conduct  toward  her  great  mental  suffering  and 
cruelty."  It  is  to  be  observed  that  not  a  single  specific  fact 
alleged  in  the  cross-complaint  is  found  to  be  true.  The  find- 
ing is  most  general  in  its  character,  and  might  with  equal 
propriety  be  based  upon  evidence  of  facts  entirely  different 
from  those  alleged.  We  may  suspect  and  surmise  that  the 
court  intended  to  find  that  the  cruel  conduct  of  plaintiff  was 
"as  alleged  in  the  cross-complaint,"  but  it  is  not  so  declared. 
Again,  the  said  finding  is  almost  entirely  a  conclusion  of  law, 
and  is  objectionable  in  that  respect.  It  is  obviously  not  suffi- 
cient to  find  that  "the  plaintiff  treated  the  defendant  with 
extreme  cruelty,"  as  that  is  a  legal  conclusion  for  the  court 
to  reach  from  certain  facts.  But  another  vice  is  the  failure 
to  find  that  any  act  of  brutality  inflicted  upon  defendant 
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"grievous  bodily  injury  or  grievous  mental  suflfering." 
Waiving  any  distinction  between  **grievou8"  and  **great" 
mental  suffering,  we  observe  that  "it  was  through  his  harsh 
and  UD gentlemanly  conduct"  that  he  inflicted  upon  her 
"great  mental  suffering  and  cruelty."  There  is  no  intima- 
tion as  to  what  facts  constituted  this  "harsh  and  ungentle- 
manly  conduct,"  and  it  is  manifest  that  the  expression  is  too 
▼ague  and  speculative  for  a  suitable  finding. 

It  is  stated  by  the  supreme  court,  in  Franklin  v.  Franklin, 
140  Cal.  609,  [74  Pac.  155],  that  "We  recognize  that  it  is 
the  province  of  the  trial  court  to  find  the  fact  as  to  whether 
or  not  grievous  bodily  injury  or  grievous  mental  suffering 
results  from  the  acts  of  the  defendant  in  a  case  such  as  this. 
(Barnes  v.  Barnes,  95  Cal.  171,  [16  L.  R.  A.  660,  30  Pac.  298] ; 
Fleming  v.  Fleming,  95  Cal.  430,  [29  Am.  St.  Rep.  124,  30 
Pac.  566] ;  Andrews  v.  Andrews,  120  Cal.  184,  [52  Pac.  298] ; 
Curl  V.  Curl,  130  Cal.  638,  [63  Pac.  65].)"  In  brief,  to  sat- 
isfy  the  requirement  of  the  law,  there  should  be  found  at  least 
some  of  the  acts  of  cruelty  embraced  within  the  evidence,  and 
that  these  acts  wrongfully  inflicted  upon  defendant  grievous 
bodily  injury  or  grievous  mental  suffering,  or  both.  It  is  ap- 
parent, as  already  seen,  that  the  findings  here  fall  far  short 
of  this  requirement. 

It  may  be  added  that  there  is  a  mistake  in  the  decree  in  the 
description  of  the  real  property  which  is  set  apart  to  defend- 
ant. Of  course,  this  will  be  corrected  in  the  event  of  a  new 
trial  and  a  similar  decree  in  behalf  of  defendant 

The  judgment  is  reversed. 

Harty  J.9  and  Chipman,  P.  J.,  concurred. 
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[CiT.  No.  1019.    First  AppeHata  Di«triet.— AprO  t,  1918.] 

EMMA  STIERLEN,  Appellant,  ▼.  OEOROE  STIERLEN 
and  ROSA  SCOTT  (Otherwise  Known  as  Mra.  GEORGE 
STIERLEN),  Respondents. 

DnroBCB  w  Anothtb  Statb  —  Yaoatino  Dioeb  fob  nixm— Jdbisdio- 
TiON  NOT  Limited  to  Godb  Pboyision  fob  Othxb  RBLisr — ^Motion 
Within  Reasonablb  Timb. — ^Where  a  divorce  botwoen  a  huband  and 
wife  was  obtained  in  another  state,  an  order  obtained  hj  the  wife, 
upon  notiee  to  the  husband,  vaeating  the  decree  on  the  gronnd  of 
frand  practiced  both  upon  the  court  and  upon  the  wife  bj  the  hut* 
band  in  its  procurement,  is  not  governed  bj  a  code  provision  of  such 
state  limiting  the  time  for  relief  from  a  judgment  for  mistake,  in- 
advertence, surprise  or  excusable  neglect,  but  is  governed  bj  what 
the  court  maj  deem  a  reasonable  time  for  relief  on  the  ground  of 
fraud. 

h0, — Bulb  in  This  Statb  as  to  Yon  Jxtdombnt. — In  this  state  a  void 
Judgment  is  not  governed  bj  section  478  of  the  Code  of  Civil  Pro- 
cedure. 

Id^ — CoMMBNT  bt  SuPSSicB  CouBT. — The  supreme  court  in  denying  a  rer 
hearing  expresses  its  opinion  that  the  foregoing  statement  is  not 
necessary  to  the  decision,  and  that  in  so  far  as  it  may  be  construed 
as  applying  to  any  judgment  not  void  on  its  face,  vis.,  on  an  inspec- 
tion of  the  jttdgment-roU,  its  correctness  is  doubted,  and  approval 
is  withheld  tiierefrom. 

Id. — INHXBSNT  POWEB  OV  COUBTS  OF  GBNBBAL  JUBISDIOTION  TO  BBUKVB 
FBOM  JUDOMBNTS  FOB  FbAUD — QUESTION  OF  BBASONABLB  TIMB — ^DlS* 

CBETiON. — ^The  power  to  vacate  upon  motion  a  judgment  obtained  by 
fraud  is  inherent  in  courts  of  general  jurisdiction,  and  the  seme 
may  be  exercised  after  the  lapse  of  the  statutory  time  for  relief  on 
other  grounds,  provided  such  motion  is  made  within  a  reasonable 
time.  What  is  a  reasonable  time  for  such  relief  on  the  ground  of 
fraud  is  a  matter  of  sound  legal  discretion  in  the  court  in  which  the 
motion  is  made. 

Ii>.— Detebmination  Against  Laches  of  Wife  in  Moving  to  Set  Asms 
Dbgbse — Conclusiveness  in  This  State — Second  Mabbiagx  of 
Husband. — Where  the  court  of  the  state  in  which  the  decree  of  di- 
vorce was  rendered,  in  setting  aside  the  decree,  held  that  the  wife 
was  not  guilty  of  laches  in  making  her  application  to  set  aside  the 
decree  on  the  ground  of  fraud  of  the  husband  in  procuring  the  de- 
eree,  that  interpretation  of  the  law  of  that  state  is  conclusive  upon 
the  courts  of  this  state,  in  which  the  validity  of  a  second  marriage 
by  the  husband  is  involved* 
IS  CsL  App.— SS 
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Id. — Action  bt  Former  Wifb  to  Annttl  Skgond  1£abriagi  or  Husbakd 
— Absence  of  Limitation  During  Joint  Livbs. — ^Where  the  bus- 
band,  after  obtaining  the  fraudulent  decree  of  diToree  against  his 
former  wife,  remarried  in  this  state,  after  the  annulment  of  sueh 
fraudulent  decree  such  remarriage  maj  be  annulled  at  the  suit  of 
the  former  wife,  without  any  other  limitation  than  that,  under  sec- 
tion 53  of  the  Civil  Code,  sueh  suit  maj  be  brought  at  any  time 
during  their  joint  lives;  and  the  fact  that  it  was  not  begun  until 
nearly  seven  years  after  the  entry  of  the  decree  of  divorce  is  not 
imputable  as  laches. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  denying 
a  new  trial.    Geo.  A.  Sturtevant,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  J.  Hennessy,  for  Appellant. 

F.  y.  Meyers,  for  Respondents. 

KERRIGAN,  J. — This  is  an  appeal  hy  plaintiff  from  it 
judgment  in  favor  of  defendants,  and  from  an  order  refus- 
ing a  new  trial,  in  an  action  to  annul  the  marriage  of  the 
defendants. 

In  February,  1886,  the  plaintiff  and  the  defendant  George 
Stierlen  were  married  in  San  Francisco.  There  they  continu- 
ously resided  from  that  time  until  the  month  of  March,  1896, 
when  George  Stierlen  left  plaintiff,  and  after  visiting  several 
places,  arrived  in  the  state  of  North  Dakota  in  the  following 
month,  where  he  remained  until  the  following  November,  when 
he  returned  to  California  and  permanently  resumed  his  resi- 
dence here — Shaving  been  absent  from  the  state  for  not  more 
than  seven  months.  While  in  North  Dakota,  and  in  the  month 
of  July,  he  filed  in  that  state  a  complaint  in  divorce  against 
the  plaintiff  herein.  Within  the  time  allowed  by  law  she  filed 
an  answer,  which  she  subsequently  withdrew;  and  the  court, 
after  hearing  the  evidence  introduced  on  behalf  of  George 
Stierlen,  on  the  seventeenth  day  of  November,  1896,  dissolved 
the  marriage.  Upon  the  entry  of  the  decree  George  Stierlen 
left  the  state  of  North  Dakota  and  returned  to  California,  as 
above  mentioned,  where  on  the  twenty-seventh  day  of  Novem- 
ber, a  few  days  after  his  arrival  here,  he  married  the  defend- 
ant Rosa  Scott.  Shortly  thereafter  he  again  visited  North 
Dakota,  remaining  there  about  six  weel;s. 
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On  the  twenty-fifth  day  of  September,  1897,  Emma  Stier- 
len filed  in  the  North  Dakota  conrt  a  petition  to  set  aside 
said  decree  of  divorce,  whereupon  an  order  to  show  cause  was 
issued,  directing  George  Stierlen  to  show  cause  on  October  23, 
1897,  why  the  decree  of  divorce  should  not  be  vacated  and 
set  aside.  The  hearing  of  this  motion  was  continued  by  con- 
sent from  time  to  time  until  March  14,  1898,  when  evidence 
was  introduced  in  support  of  the  motion,  which  tended  to 
show  that  George  Stierlen  was  not  a  bona  fide  resident  of 
North  Dakota,  that  the  decree  was  obtained  on  perjured  tes- 
timony, that  Emma  Stierlen  had  a  good  defense  to  the  ac- 
tion— although  her  attorney  (who  was  in  the  employ  of  her 
husband)  advised  her  otherwise;  that  an  agreement  entered 
into  between  herself  and  her  husband  settling  their  property 
rights — ^by  the  terms  of  which  she  agreed  not  to  resist  the  pro- 
ceeding for  a  divorce — ^was  the  result  of  false  representations 
as  to  the  merits  of  her  defense  and  as  to  her  rights,  made  to 
her  by  her  attorney  and  other  agents  of  her  husband.  Said 
petition,  which  was  verified,  embraced  many  additional  aver- 
ments of  deceit,  concealment  and  fraud. 

It  may  also  be  mentioned  here  that  at  this  hearing  tba 
court's  attention  was  for  the  first  time  called  to  the  fact  that 
George  Stierlen  in  his  complaint  alleged  that  he  had  thereto- 
fore, with  intent  to  give  his  wife  a  ground  for  divorce,  com- 
mitted an  act  of  adultery. 

On  March  14,  1898,  the  said  motion  was  granted,  and  the 
decree  of  divorce  annulled.  From  this  order  George  Stierlen 
appealed  to  the  supreme  court  of  North  Dakota,  which  court, 
on  April  18,  1899,  dismissed  the  appeal. 

Subsequently,  on  August  19, 1899,  the  attorneys  for  George 
and  Emma  Stierlen  joined  in  a  stipulation  dismissing  the 
action. 

Over  three  years  thereafter,  to  wit,  in  January,  1903,  Emma 
Stierlen,  represented  by  a  different  attorney,  brought  the 
present  action  to  have  declared  null  and  void  the  marriage 
between  George  Stierlen  and  Bosa  Scott. 

Other  facts  pertinent  to  the  appeal  will  be  mentioned  in 
the  course  of  the  opinion. 

In  support  of  the  judgment  in  the  case  at  bar,  and  the  order 
denying  plaintiff's  motion  for  a  new  trial,  the  respondents 
urge  that  the  order  of  the  court  of  North  Dakota  vacating  the 
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decree  of  diyorce  theretofore  rendered  by  it  was  and  is  void, 
because  not  made  within  one  year  after  the  moving  party  in 
the  proceeding  to  set  aside  said  decree  had  received  notice  of 
the  making  thereof,  and  that,  therefore,  Stierlen's  marriage 
to  the  plaintiff  having  been  dissolved,  there  was  no  impedi- 
ment to  his  subsequent  marriage  to  his  codefendant,  Rosa 
Scott. 

The  question  to  be  determined  by  this  court,  then,  is  the 
validity  of  the  said  order  vacating  said  decree  of  divorce. 

Section  6884  of  the  Code  of  Civil  Procedure  of  the  state 
of  North  Dakota  was  introduced  in  evidence  at  the  trial  of 
this  cause,  and  the  part  thereof  material  to  this  inquiry  reads 
as  follows:  ''The  court  .  .  .  may  also  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  at  any  time  within  one 
year  after  notice  thereof,  relieve  a  party  from  a  judgment 
.  •  •  taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect.  .  •  /' 

As  we  have  seen,  the  divorce  was  granted  on  November  17, 
1896 ;  the  petition  to  set  it  aside  was  filed  September  25,  1897, 
and  it  was  set  for  hearing  October  23,  1897,  but  owing  to  con- 
tinuances by  consent  of  the  parties  it  was  not  heard  until 
March  14,  1898,  at  which  time  the  judgment  was  set  aside. 
It  is  the  respondents'  contention  that  the  motion  not  having 
been  submitted  for  decision  within  one  year  after  the  receipt 
by  plaintiff  of  notice  of  the  decree,  the  court  lost  jurisdiction 
to  make  its  order  setting  aside  the  judgment;  citing  Sargent 
V.  Kindred,  6  N.  D.  472,  [67  N.  W.  826] ;  Oarr  Scott  A  Co. 
V.  CoUin,  15  N.  D.  622,  [110  N.  W.  81].  Other  cases  to 
the  same  effect  are  Knox  v.  Clifford,  41  Wis.  458;  Nicklin  v. 
Robertson,  28  Or.  278,  [52  Am.  St.  Rep.  790,  42  Pac.  993]. 

It  is  doubtless  true,  as  stated  by  respondents,  that  where 
an  order,  made  by  a  foreign  court  or  by  a  court  of  a  sister 
state,  setting  aside  a  judgment,  is  void  for  want  of  jurisdic- 
tion, it  is  subject  to  attack  either  in  a  direct  or  a  collateral 
proceeding.     (Black  on  Judgments,  sees.  275,  278,  289,  818.) 

But  whether  or  not  the  motion  to  vacate  the  judgment  came 
within  the  terms  of  section  6884,  Code  of  Civil  Procedure 
of  North  Dakota,  is  unimportant  here,  for  the  reason  thaft 
it  was  not  claimed  that  the  judgment  of  the  North  Dakota 
court  was  taken  against  Emma  Stierlen  by  reason  of  any  of 
the  matters  enumerated  in  that  section.    The  attack  upon  the 
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judgment  was  based  upon  an  alleged  fraud  committed  both 
upon  the  court  rendering  it  and  upon  the  defendant  in  the 
action.  Hence  that  section  is  not  controlling.  (Black  on 
Judgments,  sec.  297  et  seq.) 

In  this  state  a  void  judgment  is  not  governed  by  section 
473,  Code  of  Civil  Procedure — our  corresponding  section  to 
the  North  Dakota  section  above  cited.  {Oearge  Frank  Co.  ▼. 
Leopold  dk  Ferron  Co.,  13  CaL  App.  59,  {108  Pac.  878].) 

The  rule  is  the  same  in  North  Dakota.  {Freeman  v.  Wood, 
11  N.  D.  1,  [88  N.  W.  721] ;  Kitzman  v.  Minnesota  etc.  Mfg. 
Co.,  10  N.  D.  26,  [84  N.  W.  585] ;  Martinson  T.  Marzolf,  14 
N.  D.  801,  [103  N.  W.  937].)  There,  as  in  many  other  stated 
of  the  Union,  the  rule  is  that  the  power  to  vacate  upon  motion 
a  judgment  obtained  by  fraud  is  inherent  in  courts  of  general 
jurisdiction,  and  that  the  same  may  be  exercised  after  the. 
lapse  of  the  statutory  time  which  limits  the  entertainment  of 
applications  based  upon  surprise,  inadvertence  and  so  forth, 
provided  that  such  motions  are  made  within  a  reasonable 
time.  What  is  a  reasonable  time  is  a  matter  of  sound  legal 
discretion  in  the  court  in  which  the  motion  is  made. 

In  the  present  case  the  North  Dakota  court  held  that  Emma 
Stierlen  was  not  guilty  of  laches  in  making  her  application. 
That  interpretation  of  their  law  is  conclusive  upon  the  courts 
of  this  state.  (McOrew  v.  Mutual  Life  Ins.  Co.,  132  Cal.  85, 
[84  Am.  St.  Rep.  20,  64  Pac.  103] ;  1  Black  on  Judgments, 
sees.  329,  842,  859,  861 ;  Black  on  Interpretation  of  Laws,  p. 
623.) 

The  question  of  the  plaintiff's  laches  in  not  bringing  the 
present  action  until  nearly  seven  years  after  the  rendition  or 
entry  of  the  decree  of  divorce  was  decided  against  the  de- 
fendants on  the  former  appeal,  when  it  was  held  that,  under 
the  terms  of  section  83  of  the  Civil  Code,  a  suit  for  annul- 
ment of  a  marriage  on  the  ground  that  the  defendant  had  a 
former  husband  or  wife  living  might  be  brought  at  any  time 
during  their  joint  lives.  {Stierlen  v.  Stierlen,  6  Cal.  App. 
420,  [92  Pac.  329].) 

The  judgment  and  order  are  reversed. 

Hall,  J.,  and  Lennon,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
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the  supreme  court  on  June  1,  1912,  and  the  following  opinion 
then  rendered  thereon: 

THE  COUBT. — ^In  den3dng  the  application  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal  for 
the  first  district,  it  is  proper  to  say  that  the  following  para- 
graph in  the  opinion,  namely:  ''In  this  state  a  void  judg* 
ment  is  not  governed  by  section  473,  Code  of  Civil  Pro- 
cedure— our  corresponding  section  to  the  North  Dakota  section 
above  cited  (Oeorge  Frank  Co.  v.  Leopold  dk  Ferron  Co,, 
13  CaL  App.  59,  [108  Pac.  878]}''  is  not  necessary  to  the 
decision.  In  so  far  as  this  may  be  construed  as  applying  to 
any  judgment  not  void  on  its  face — ^viz.,  on  an  inspection  of 
the  judgment-roll — ^we  doubt  its  correctness,  and  withhold  our 
approval  therefrom. 

The  application  for  a  hearing  in  this  court  is  denied. 


[ar.  Ko.  016.    Third  AppeUate  Distriet^April  t,  1018.] 

A.    B.    CULVEE^     Eespondent,     v.    J.    W.    NEWHART, 

Appellant. 

Mutual  Opkn  and  Cubbent  Account — AssiONABnjTT — ^Husband  anb 
Wirs — Conduct  of  Business — ^Poweb  or  Attobnet — ^iNsumciENT 
Defense. — A  mutual,  open  and  current  account,  like  an  ordinary 
account,  if  property  eongieting  of  a  chose  in  action,  whieh  is  the  sub- 
ject of  transfer,  sale  or  assignment,  or  reassignment.  A  husband 
who,  in  the  course  of  his  business,  has  acquired  such  an  account, 
may  assign  and  transfer  his  business,  including  such  account,  to  his 
wife,  under  a  recorded  instrument,  and  maj,  under  her  power  of 
attorney,  continue  the  business  for  her  in  the  same  manner  as  before 
such  assignment,  and  she  may  thereafter  reassign  said  account  to 
her  husband,  who  may  sue  thereon  as  her  assignee;  and  it  is  no 
defense  that  the  last  items  on  the  debit  side  of  the  account  were  not 
contracted  with  the  wife  personally,  and  that  aU  transactions  were 
between  the  husband  and  the  debtor  sued. 

Id. — Absence  of  Yabiancb  —  Pboof  Gobbbspondino  to  Allegations.— 
Where  the  complaint  against  the  debtor  sets  forth  aU  of  the  facts, 
including  the  assignment  made  by  the  husband  to  the  wife,  and  the 
reassignment  from  the  wife  to  the  husband,  and  alleges  that  at  the 
time  of  the  xeassigument  the  defendant  was  indebted  to  the  wife  in 
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a  eertain  sum  on  a  eartain  "open,  enrrent  and  mntual  aeeount,**  and 
that  on  the  date  of  the  reaatij^ment  ihe  sold  and  assigned  laid  ae- 
oonnt  to  the  plaintiff,  and  the  evidence  thowi  that  on  that  date  there 
was  due  her  on  said  aeeonnt  the  speeifled  balance,  if  it  appears  from 
the  CTidenee  that  the  aeeonnt  was  of  the  charaeter  alleged,  there  is 
no  yarianee. 

D>. — Supposition  ov  Stated  Aooount— IssmB  as  to  '^utoax^  Opsn  a» 

CUBBINT   AOOOUNT^— IMHATIBUL   YaBIANCB — BtATDTI   OP   LiMITA- 

noNB  Wajtkd. — Assuming  that  the  evidence  shows  the  account  to  be 
a  stated  account,  and  not  "mutual,  open  and  current,"  within  the 
meaning  of  section  344  of  the  Code  of  Civil  Procedure,  still  the  vari- 
ance arising  by  reason  thereof  would  be  immaterial  under  section  469 
of  the  same  code,  because  the  defendant  could  not  be  actually  mis- 
led thereby  to  his  prejudice,  since  he  does  not  deny  the  existence  of 
the  account,  but  merely  joined  issue  as  to  whether  the  account  was 
"mutual,  open  and  current,"  and  it  is  immaterial  whether  the  account 
was  stated  or  mutual,  as  the  statute  of  limitations  was  not  pleaded, 
and  that  defense  is  waived. 

.  ^ — AocoTTKT  "Mutual,  Open  and  Cubbxnt" — ^Mattkbs  op  Setopp. — 
The  account  in  question  is  in  its  nature  a  "mutual,  open  and  current 
account"  within  the  contemplation  of  section  844  of  the  Code  of 
Civil  Procedure,  since  the  credit  side  of  the  account  besides  one  casta 
payment  and  several  orders  on  others,  had  five  items  for  lumber 
sold  and  delivered  to  the  plaintiff  as  the  original  owner  of  the  ac- 
count by  the  defendant,  thus  consisting  of  matters  of  setoff  pro 
ianio,  which  constituted  the  account  "open,  as  contradistinguished 
from  an  account  stated."  Mutual  accounts  are  made  up  of  matters 
of  setoff. 

hs. — ^EviDXNCB  OP  Rental  Value  op  Planeb — ^Known  Teems  op  Puoe 
Lease — Sufpqbt  op  Finding. — A  charge  to  the  defendant  of  $20 
per  month  for  the  rental  value  of  a  planer,  which  had  been  before 
leased  by  plaintiff  to  a  third  party  at  that  rental,  to  the  knowledge 
of  the  defendant,  and  to  which  rental  the  defendant  in  practical 
effect  succeeded,  is  properly  considered  as  evidence  of  the  reasonable 
rental  value  of  the  planer,  and  in  the  absence  of  any  evidence  to  the 
contrary,  it  is  sufficient  to  support  a  finding  of  such  rental  value  of 
the  use  of  the  planer  against  the  defendant. 

Id. — Pbopeb  Evidence  op  Thibd  Pabtt  as  to  Pbioe  Rental  and  De- 
liveey  op  PLA.NEE. — The  court  properly  allowed  the  evidence  of  such 
third  party  to  show  the  monthly  rate  of  rental  previously  paid  by 
him  for  the  use  of  the  planer  for  a  year  and  a  half,  and  that  he 
transferred  the  possession  thereof  to  the  defendant. 

Id. — ^LosT  PowEB  6p  Attobnbt — Seoondasy  Evidence — General  Power 
— Suppoet  op  Finding  —  Absence  op  Pbejudicul  Ebbob. — ^Where 
the  power  of  attorney  executed  by  the  wife  to  the  husband  was 
shown  to  hava  been  lost,  and  not  to  have  been  found  after  diiigeni 
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•eanhi  Moondaiy  tridenea  wm  admiatible  to  show  that  it  was  a 
gmeral  power  of  attornej,  authorisiiig  him  to  tranaaet  all  kinds  of 
ImiUaM  in  hor  name,  and  to  eoUeet  the  aeeonnti  and  diapoae  of  the 
pzopertj  that  had  been  aeeigned  to  her,  and  was  tuiBeient  to  rapport 
a  finding  to  that  effect;  and  it  it  held  that  no  error  prejudicial  to  the 
defendant  was  committed  in  rolinga  upon  questioaa  and  anewers 
relative  to  each  e?idence. 

Id.— BviosNoi— Biu.  or  8alb  fiom  Bvwmmm  to  Wm — ^Busnnss  "Ao- 

00UMT8  AND  INDIBRDN188"  —  PABOIi   EXFLANAHOM  —  AOOOUVT   IK 

QuiSTiON.-— The  bill  of  sale  made  bj  the  plaintiff,  as  hnsband,  to  his 
wife,  purporting  to  convej  to  her  all  of  hit  business,  personal  prop- 
arty,  and  "aceonnts  and  indebtedness*'  due  to  him,  was  properlj  ad- 
mitted in  evidence;  and  the  plaintiff  proper!/  testified  and  was  en- 
titled to  show,  if  the  bill  of  sale  is  ambiguous  in  that  respect,  that 
the  account  here  in  question  was  included  in  the  "accounts"  sold  and 
delivered  to  her. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou Gountyi  and  from  an  order  denying  a  new  triaL 
James  F.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Taylor  &  Tebbe,  and  C.  J.  Luttrell,  for  Appellant 

L.  F.  Cobum,  for  Respondent 

:  HART,  J. — The  complaint  alleges  that  on  the  first  day  of 
September,  1910,  the  defendant  was  indebted  to  Mrs.  A.  E. 
Culver,  wife  of  the  plaintiff,  in  the  sum  of  $687.90,  "the 
same  being  a  balance  of  an  open,  current  and  mutual  ac- 
count," etc.,  which  said  account  is  annexed  to  and  made  a 
part  of  the  complaint;  that  on  said  first  day  of  September, 
1910,  Mrs.  Culver  ''sold,  assigned  and  set  over  the  said  de^ 
count  to  this  plaintiff.'' 

The  answer  denies  that  the  defendant  was  at  any  time 
indebted  to  Mrs.  Culver  in  any  sum  or  amount,  and  also 
denies  the  alleged  assignment  of  the  account  referred  to  in 
the  complaint  or  of  any  account  by  Mrs.  Culver  to  the  plain- 
tiff. 

The  court's  findings  of  fact  were  in  favor  of  the  plaintiff, 
and  the  court  rendered  and  caused  to  be  entered  a  judgment 
in  accordance  with  said  findings  for  the  sum  of  $192.13. 
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The  defendant  has  appealed  to  this  court  from  said  judg- 
ment and  from  the  order  denying  his  application  for  a  new 
trial. 

The  defendant  challenges  all  the  findings,  and  further- 
more charges  that  a  number  of  rulings  as  to  the  evidence  were 
erroneous  and  damaging  to  his  rights. 

The  first  and  perhaps  the  most  important  point  urged  is 
that  the  evidence  does  not  support  the  finding  that  the  trans- 
actions from  which  this  action  arises  '^  constitute  an  open, 
current  and  mutual  account  between  the  defendant  and  the 
said  Mrs.  A.  E.  Culver  from  August  10,  1909,  to  September 
2,  1910,  of  which  the  said  $432.13  was  and  is  the  balance.*' 
In  other  words,  the  claim  is  that  there  is  ''not  only  no  evi- 
dence that  Mrs.  A.  E.  Culver  ever  had  any  account  whatever 
against  defendant,  but  also  no  evidence  whatever  of  any 
account  that  defendant,  Newhart,  had  against  Mrs.  Culver  at 
any  time'*;  that  the  account  put  in  evidence,  whatever  its 
character,  was  one  between  the  plaintiff  and  the  defendant. 
Hence,  it  is  argued,  Mrs.  Culver  could  not  assign  an  account 
which  she  never  owned.  We  understand  it  to  be  also  claimed 
that  the  alleged  account  is  not  a  ''mutual,  open  and  current 
account,"  within  the  meaning  of  section  344  of  the  Code  of 
Civil  Procedure,  and  that,  therefore,  by  reason  thereof  a 
variance  also  arises  between  the  pleaded  account  and  the  one 
proved. 

The  points  as  thus  stated  result  from  the  defendant's  con- 
struction of  the  several  transactions  from  which  the  account 
pleaded  in  the  complaint  arose. 

1.  It  appears  that  the  plaintiff  had  been  engaged  in  business 
in  the  town  of  Dunsmuir,  Siskiyou  county,  under  the  name 
of  "Nelson  Lumber  Company,"  and  that  on  the  tenth  day  of 
August,  1908,  he  transferred  to  his  wife,  Mrs.  A.  E.  Culver^ 
said  business,  together  with  all  "the  accounts  and  indebted- 
ness" then  due  him,  and  among  the  accounts  so  transferred 
was  the  one  which  the  evidence  discloses  constitutes  the  sub- 
ject of  this  action.  This  transfer  was  evidenced  by  a  written 
instrument  or  bill  of  sale,  executed  by  the  plaintiff,  and,  with 
the  property  and  accounts  so  sold,  delivered  to  Mrs.  Culver, 
and  recorded  in  the  office  of  the  county  recorder  of  Siskiyou 
county,  on  the  eleventh  day  of  August,  1908. 
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The  plaintiff  testified  and  the  eourt  found  that  on  the 
tenth  day  of  August,  1908,  Mrs.  Culver,  by  a  written  power 
of  attorney,  clothed  him  with  full  authority  to  manage  said 
business  for  her,  and  that,  in  pursuance  of  the  authority  so 
conferred,  he  continued,  after  the  sale  of  the  business  to 
her,  to  give  his  personal  attention  to  said  business  and  to 
manage  it  for  his  wife  in  the  same  manner  as  he  had  prior 
to  the  transfer  of  the  same. 

At  the  time  of  the  transfer  of  the  business  and  book  ac- 
counts to  Mrs.  Culver  there  was  due  the  plaintiff  from  the 
defendant,  on  the  account  referred  to  in  the  complaint,  the 
sum  of  $1,650,  made  up  of  the  following  items:  April  1, 
1908,  one  donkey-engine,  $1,200 ;  May  1, 1908,  500  feet  ys-inch 
cable,  $100 ;  May  20,  1908,  1,000  feet  of  y^  cable,  $200 ;  May 
20,  1908,  4,000  feet  of  y2-inch  steel  cable,  $150.  A  short  time 
prior  to  the  first  day  of  January,  1909,  the  above  account  was 
rendered  to  the  defendant,  and,  on  the  said  first  day  of 
January,  there  was  added  thereto  the  interest  which  had 
accrued  thereon,  amounting  to  the  sum  of  $87.50,  and  bring- 
ing the  total  indebtedness  of  the  defendant  to  the  plaintiff  up 
to  the  sum  of  $1,737.50.  On  said  account,  the  defendant 
made  one  cash  payment  of  $100,  and  at  various  times  deliv- 
ered to  the  plaintiff  lumber  and  orders  on  certain  individuals, 
the  value  of  said  lumber  and  orders  being  credited  by  plain- 
tiff on  said  account,  the  amounts  so  credited  aggregating  the 
sum  of  $1,314.27. 

The  last  item  noted  on  the  debit  side  of  said  account  is 
dated  May  20,  1908.  There  were  two  items  on  that  date,  the 
others  being  dated  April  1,  1908,  and  May  1,  1908,  re- 
spectively. 

The  last  item  on  the  credit  side  of  said  account  is  dated 
November  2,  1909,  said  credit,  as  well  as  several  more,  having 
been  given  and  noted  on  said  account  by  the  plaintiff  as 
agent  of  Mrs.  Culver. 

This  action  was  conmienced  on  the  second  day  of  September, 
1910,  or  within  two  years  from  the  date  of  the  last  item  noted 
on  the  credit  side  of  the  account  and  more  than  two  years 
after  the  date  of  the  last  item  on  the  debit  side.  But  no 
issue  as  to  the  statute  of  limitations  is  presented  here,  no 
plea  of  that  character  having  been  made  by  the  defendant 
The  sole  contention  as  to  the  point  now  under  consideration 


April,  1912.]  CuLVBB  v.  Nkwhabt.  619 


seems  to  involye  the  claim  that  there  is  a  fatal  variance  be- 
tween the  account  pleaded  and  the  one  proved.  This  con- 
tention is,  as  before  suggested,  based  upon  the  proposition 
that  the  defendant  never  had  any  dealings  of  any  kind  or 
character  with  Mrs.  Culver — ^that  is  to  say,  that  the  account 
was  one  entirely  between  the  plaintiff  himself  and  the  de- 
fendant, and  that  Mrs.  Culver  was  a  stranger  to  and  in  no 
sense  connected  with  the  transactions  culminating  in  the 
account;  that,  to  quote  counsel's  language,  ''to  have  consti- 
tuted an  open,  current,  running  account  between  Mrs.  Culver 
and  defendant,  there  must  have  been  some  sale  from  Mrs. 
Culver  to  defendant;  that  there  is  no  proof  of  any  such 


occurrence.*' 


We  see  no  merit  in  the  proposition  as  thus  laid  down.  To 
sustain  it  would  be  to  hold  that  a  mutual,  open  and  current 
account  cannot  be  made  the  subject  of  transfer  or  sale  or 
assignment,  for,  obviously,  if  the  contention  of  appellant  be 
sound,  an  action  on  such  an  account  could  not  be  supported 
by  an  assignee  or  purchaser  of  the  same,  since  it  is  very  plain 
that,  in  the  very  nature  of  things,  he  could  not  show  as  to 
the  account  as  assigned  that  he  had  personally  made  ''some 
sale"  to  the  debtor  or  that  the  items  on  the  debit  side  of  the 
account  involved  transactions  between  himself,  personally,  and 
the  debtor.  This  is  not  the  law,  however.  No  one  will  dis- 
pute the  proposition  that  a  mutual,  open  and  current  account, 
like  an  ordinary  account,  is  property — that  is,  a  chose  in 
action — and  that,  therefore,  the  plaintiff,  as  the  original 
owner  of  the  account  in  question,  had  the  undoubted  right  to 
sell  and  transfer  the  same  to  his  wife  or  to  any  other  person 
(Civ.  Code,  sees.  1458,  953  and  954),  subject,  of  course,  to 
any  equities  which  might  have  existed  as  to  said  account  in 
favor  of  the  debtor,  and  that  she,  having  legally,  so  far  as  it 
appears  here,  acquired  ownership  of  said  account,  could 
likewise  sell  and  transfer  it  to  whomsoever  she  pleased,  or, 
as  in  this  case,  resell  or  assign  it  to  her  husband. 

The  complaint  contains  no  averment  that  Mrs.  Culver  per- 
sonally had  anything  to  do  with  any  of  the  several  trans- 
actions from  which  said  account  arose.  It  merely  alleges  that, 
on  the  first  day  of  September,  1910,  the  defendant  was  in- 
debted to  Mrs.  A.  E.  Culver  on  a  certain  "open,  current  and 
mutual  account,"  and  that  on  that  day  she  sold  and  assigned 
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said  account  to  the  plaintiff.  The  eyidence  discloses,  as  we 
have  shown,  that  Mrs.  Culver  waa  the  owner  of  the  account 
on  the  day  named,  and  that  there  was  due  her  on  said  ac^ 
count  a  balance  of  several  hundred  dollars,  and,  assuming 
that  the  account  was  mutual,  open  and  current  between  the 
defendant  and  the  party  from  whom  she  purchased  it,  there 
is  absolutely  no  variance  between  the  account  pleaded  and 
the  one  proved.  But,  even  conceding  that  the  account  is 
shown  by  the  evidence  to  be  a  stated  account  and  not  ''mutual, 
open  and  current,''  within  the  meaning  of  section  344  of  the 
Code  of  Civil  Procedure,  still  the  variance  arising  by  reason 
thereof  would  be  immaterial.  (Code  Civ.  Proc,  sec  469.) 
That  section  provides  that  ''no  variance  between  the  allega- 
tion in  a  pleading  and  the  proof  is  to  be  deemed  material, 
unless  it  has  actually  misled  the  adverse  party  to  his  preju- 
dice in  maintaining  his  action  or  defense  upon  the  merits.'' 
It  cannot  be  said  that  the  defendant  was  misled  to  his  preju- 
dice in  maintaining  his  defense  upon  the  merits.  His  answer 
does  not  deny  the  existence  of  the  account,  which  is  made  a 
part  of  the  complaint,  but  merely  tenders  an  issue  upon  the 
question  whether  said  account  was  "mutual,  open  and  cur- 
rent" between  himself  and  plaintiff's  assignor.  Had  he  so 
elected,  he  could  have  denied  the  existence  of  any  open  and 
current  account  against  him,  since  the  account  relied  upon 
by  plain' "^  was  set  out  in  haec  verba  as  a  part  of  the  com- 
plaint, and  fully  and  clearly  notified  him  of  each  of  the 
transactions  or  items  constituting  the  basis  or  gist  of  plain- 
tiff's action.  And  it  is  to  be  noted  that  the  answer  does  not 
deny  that  the  account  pleaded  is  a  "mutual,  open  and  cur- 
rent" account  between  the  defendant  and  Mrs,  Culver,  This 
leads  to  the  suggestion  that,  since  the  importance  of  alleging 
and,  if  necessary,  proving  that  the  account  was  "mutual,  open 
and  current"  lay  in  the  proposition  that  thus  plaintiff's  ac- 
tion thereon  would  avoid  the  operation  of  the  statute  of  limi- 
tations, and,  since  the  defendant  did  not  plead  the  statute 
and,  therefore,  waived  his  right  to  rely  upon  that  defense, 
the  question  whether  the  account  is  a  "mutual,  open  and 
current"  or  merely  a  stated  account  is  immaterial,  and,  con- 
sequently, the  questions  left  for  determination  under  the  issues 
are  narrowed  down  to  the  following:  1.  Was  Mrs.  Culver  the 
owner  of  the  account  when  the  purported  assignment  thereof 
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to  her  husband  (the  plaintiff)  was  effected  t  2.  Did  she 
assign  the  same  to  plaintiff?  3.  Was  there  a  balance  due 
from  defendant  on  said  account  t 

But,  if  we  deemed  it  important  and  necessary  in  the  decision 
of  this  case  to  determine  the  question  as  to  the  nature  of  the 
account  involved  here,  we  would  not  hesitate  to  hold  it  to  be 
a  ^'mutual,  open  and  current  account^'  within  the  contem- 
plation of  section  344  of  the  Code  of  Civil  Procedure,  supra. 

We  have  seen  that  the  credit  side  of  the  account  consists 
of  credits  for  one  cash  payment,  several  orders  on  others  and 
for  lumber  sold  and  delivered  to  the  plaintiff,  as  the  original 
owner  of  the  account,  by  the  defendant  The  last  five  items 
on  the  credit  side  were  for  lumber  sold  and  delivered  at 
various  times  by  the  defendant  to  the  owner  of  the  account, 
and  the  value  of  this  lumber  was  credited  on  the  account  as 
a  setoff  pro  ianio.  This  constituted  the  account  ''open,  as 
contradistinguished  from  an  account  stated. '^  (Norton  v. 
Larco,  30  Cal.  131,  [89  Am.  Dec.  70].)  In  that  case,  which 
has  been  approved  in  many  subsequent  cases  in  this  state,  a 
''mutual,  open  and  current  account"  is  thus  defined:  "Mutual 
accounts  are  made  up  of  matters  of  setoff.  There  must  be  a 
mutual  credit  founded  on  a  subsisting  debt  on  the  other  side, 
or  an  express  or  an  implied  agreement  for  a  setoff  of  mutual 
debts.  A  natural  equity  arises  when  there  are  mutual  credits 
between  the  parties,  or  where  there  is  an  existing  debt  on  one 
side  which  constitutes  a  credit  on  the  other;  or  where  there 
is  an  express  or  implied  understanding  that  mutual  debts 
shall  be  a  satisfaction  or  setoff  pro  tanto  between  the  parties. 
(Angell  on  Limitations,  c  14,  sec.  7.)  '^ 

In  Penniman  v.  Rotch,  8  Met.  (Mass.)  216,  the  plaintiff 
proceeded  in  assumpsit  for  provisions  sold  and  delivered. 
The  defendant  did  not  plead  any  setoff,  but  interposed  the 
plea  of  the  six  years  statute  of  limitations  as  a  bar  to  the 
action.  In  resistance  to  the  defendant's  plea,  the  plaintiff 
stood  on  two  items,  both  bearing  date  in  excess  of  six  years 
before  the  action  was  instituted.  One  of  these  items  was  a 
credit  for  cash,  naming  the  8um,  and  the  other  was  for  a  calf, 
with  its  value  specified.  One  of  the  issues  presented  was 
whether  the  evidence  disclosed  a  mutual  and  open  account 
between  the  parties  within  the  purview  of  the  statute,  which 
was  substantially  in  the  language  of  our  section  344,  Code  of 
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Civil  Procedure.  The  court,  speakiug  by  Chief  Jnstiee  Shaw, 
''held  that  the  calf  was  an  article  of  merchandise  delivered 
by  the  defendant  to  the  plaintiff  in  the  ordinary  oonrse  of 
business,  either  at  the  agreed  price,  or  npon  an  implied  prom- 
ise of  the  plaintiff  to  allow  its  value  in  amount,  and  that 
the  evidence  established  that  there  was  an  open  and  mutual 
account  between  the  parties,  and  that  no  part  of  the  plain- 
tiff's demand  was  barred  by  the  statute  of  limitations. '^ 
(Norton  V.  Larco,  30  CaL  131,  [89  Am.  Dec.  70].) 

There  is  absolutely  no  ground  upon  which  any  distinction 
as  to  the  facts  between  the  foregoing  cases  and  the  one  at  bar 
can  be  suggested.  Whether  there  was  or  was  not  an  express 
agreement  between  the  parties  here  that  the  value  of  the 
lumber,  obviously  an  article  of  merchandise,  was  to  be  cred- 
ited on  the  account  as  a  setoff  in  a  ratio  equal  to  such  value, 
the  irresistible  inference  from  the  circumstances  of  the  trans- 
actions between  the  parties  is,  nevertheless,  that  there  was  an 
implied  understanding  that  such  was  the  arrangement  be- 
tween them.  Indeed,  no  other  conclusion  could  with  any  rea- 
son follow  the  circumstances  by  which  the  transactions  leading 
to  the  existence  of  the  account  were  carried  on. 

2.  Among  the  items  charged  in  the  account  against  the  de- 
fendant was  one  for  the  rent  of  a  ''planer''  for  one  year  at 
the  monthly  rental  of  $20,  the  total  sum  of  said  item  being 
$240.  Appellant  insists  that  the  evidence  does  not  justify 
the  finding  in  favor  of  the  plaintiff  as  to  said  item. 

It  appears  that  a  planing-mill,  located  at  Dunsmuir,  had 
been  leased  by  the  plaintiff  to  one  George  Miller.  The  latter 
was  indebted  to  both  the  plaintiff's  assignor,  as  successor  to 
the  business  of  plaintiff,  and  the  defendant,  and,  on  the  four- 
teenth day  of  January,  1909,  he  proposed  to  both  the  plaintiff 
(acting  for  Mrs.  Culver)  and  the  defendant  that  if  the  latter 
would  assume  his  indebtedness  to  Culver,  and  cancel  his 
(Newhart's)  claim  against  him  (Miller),  the  latter  would 
turn  the  planing-mill  and  the  business  over  to  the  defendant. 
This  proposition  was  acceded  to  by  all  the  parties.  Miller's 
lease  of  the  planer  called  for  the  payment  of  rent  at  the  rate 
of  $20  per  month.  There  was  no  definite  understanding  be- 
tween the  plaintiff,  as  agent  of  Mrs.  Culver,  and  the  defend- 
ant as  to  the  amount  which  the  latter  would  pay  as  rent  for 
the  planer,  but  the  plaintiff,  assuming   that  the  transaction 
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between  himself,  Miller  and  the  defendant  amounted  only  to 
a  transfer  of  the  lease,  with  all  its  rights  and  burdens,  from 
Miller  to  the  defendant,  charged  the  latter  on  the  account  as 
rent  for  the  planer  the  sum  specified  in  the  lease  to  Miller, 
viz.,  $20  per  month.  As  a  matter  of  fact,  so  testified  the 
plaintiff,  at  the  time  of  the  relinquishment  of  the  lease  by 
Miller,  the  real  understanding  was  that  the  defendant  would 
buy  the  planer,  but,  not  having  done  so,  he  (the  plaintiff) 
treated  the  transaction  as  involving  merely  a  lease  of  the 
planer.  In  some  particulars  the  testimony  of  the  plaintiff 
with  respect  to  this  transaction  was  corroborated  by  Miller. 
The  point  made  by  counsel  against  the  finding  as  to  the  planer 
is  twofold :  1.  That  there  is  no  evidence  which  shows  that  the 
defendant  rented  the  planer  from  Mrs,  Culver  for  one  year 
at  the  monthly  rental  of  $20;  2.  That  the  evidence  does  not 
show  that  the  defendant  entered  into  a  contract  for  the  leasing 
of  the  planer  at  $20  per  month  with  anybody  or  at  all. 

As  to  the  first  of  the  foregoing  propositions,  the  reply  is 
that,  while  it  is  true  that  Mrs.  Culver  did  not  in  person  con- 
duct the  negotiations  by  which  the  possession  of  the  planer  was 
transferred  to  Newhart,  in  legal  contemplation  she  did  do  so, 
for  the  plaintiff,  in  the  execution  of  that  transaction,  was 
acting  for  her  as  her  agent,  under  the  authority  of  the  power 
of  attorney  referred  to.  This  also  constitutes  a  reply  to  a 
portion  of  the  second  proposition,  but  by  the  latter  we  under- 
stand it  to  be  also  the  contention  that  there  is  no  evidence 
disclosing  that  the  sum  of  $20  per  month  was  the  sum  agreed 
upon  as  compensation  for  the  possession  and  use  of  the  planer. 
It  is  true,  as  before  stated,  that  there  is  no  evidence  disclosing 
that  any  particular  or  definite  amount  as  rental  was  expressly 
agreed  upon  by  the  parties;  but  it  was  indisputably  shown 
that  Newhart  took  possession  of  the  planer  on  the  fifteenth 
day  of  January,  1909,  and  that  he  maintained  such  possession 
for  at  least  one  year.  It  was  further  shown  by  uncontradicted 
testimony  that  Miller  had  paid  for  the  use  and  occupation 
of  the  planer  the  monthly  rental  of  $20.  From  this  testimony 
the  court  was  justified  in  finding,  in  the  absence  of  evidence 
revealing  an  express  agreement  as  to  rental,  the  reasonable 
value  of  the  possession  and  use  of  said  planer,  and  we  know 
of  no  safer  standard  for  the  fixing  of  such  value  than  the 
rental  specified  in  the  lease  to  which  the  defendant  in  practical 
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effect  succeeded  when  he  took  poisession  of  the  planer.  The 
defendant  offered  no  testimony  to  show  that  the  snm  of  $20 
per  month  as  rental  for  the  use  of  the  planer  was  excessive 
or  beyond  its  actnal  value  for  his  purposes.  Indeed,  the  de- 
fendant offered  no  testimony  whatsoever  with  regard  to  the 
transaction  involving  the  transfer  of  the  possession  of  the 
planer  to  him.  We  think,  as  stated,  that  the  finding  as  to  the 
planer  transaction  is  sufficiently  supported. 

3.  It  is  further  claimed  that  the  evidence  is  insufficient  to 
uphold  the  finding  that,  on  the  tenth  day  of  August,  1908, 
Mrs.  A.  E.  Culver  "made,  executed  and  delivered  unto  this 
plaintiff  full  power  of  attorney  to  transact  any  and  all  busi- 
ness for  her,"  and  that  during  all  the  time  from  the  date  of 
the  execution  of  said  power  he  acted  as  her  agent  and  attorney 
in  fact  in  all  matters  appertaining  to  the  business  acquired 
by  her  from  him,  including  some  of  the  transactions  involved 
in  this  action. 

The  plaintiff  testified  that  Mrs.  Culver  did,  by  writing,  on 
the  date  mentioned,  make  him  her  attorney  in  fact,  with  full 
power  to  act  as  her  attorney  or  agent  to  collect  "the  accounts 
and  dispose  of  the  property"  that  had  been  assigned  to  her; 
that  he  had  mislaid  or  lost  the  instrumoit,  and  that  he  had 
made  a  thorough  but  futile  search  before  the  trial  of  all  the 
places  where  he  customarily  kept  important  documents  to 
find  the  writing.  He  testified  that,  while  the  power  did  not 
specify  the  transactions  upon  which  this  action  is  founded, 
it,  nevertheless,  gave  him  authority  to  "transact  all  kinds  of 
business  in  her  name. ' '  This  testimony  was,  in  our  judgment, 
sufficient  to  justify  the  finding  as  to  the  power  of  attorney. 
The  defendant  did  not  attempt  to  contradict  this  testimony 
in  any  manner.  Indeed,  we  may  add  that  the  defendant 
offered  no  testimony  whatsoever  upon  any  of  the  issues  pre- 
sented.  He  did  not,  by  evidence,  controvert  the  account  or 
attempt  to  overcome  the  force  of  plaintiff's  testimony  relative 
to  any  of  the  transactions  giving  rise  to  the  pleaded  account 

4.  The  ruling  of  the  court  allowing  the  plaintiff  to  state 
the  contents  of  the  power  of  attorney  mentioned  is  assigned 
as  prejudicial  error.  The  specific  objections  to  the  inquiry 
concerning  said  instrument  were  that  the  questions  to  the 
witness  were  leading  and  suggestive,  and  that  his  answers 
thereto  involved  his  condusiona.    The  exceptions  to  the  testi- 
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mooy  upon  this  point  appear  to  possess  no  merit.  The  Witness 
was  permitted,  without  objection,  to  say  that  his  wife  had 
executed  and  delivered  to  him  a  power  of  attorney,  that  he 
had  lost  it,  and  that  he  searched  for  and  could  not  find  it. 
When  the  witness  waa  requested  to  state  the  contents  of  the 
instrument,  one  of  the  attorneys  for  the  defendant  inter- 
rupted by  inquiring  whether  the  power  had  been  recorded, 
to  which  question  a  negatiye  answer  was  given.  Thereafter, 
on  redirect,  over  objection  by  the  defendant,  the  plaintiff  was 
allowed  to  say,  as  before  noted,  that  he  was  by  said  instrument 
elothed  with  full  authority  to  transact  ''all  kinds  of  business 
in  her  name.''  As  to  the  first  question  addressed  to  the  wit- 
ness with  regard  to  the  execution  of  the  power  of  attorney, 
it  may  be  conceded  that  it  was  leading  and  suggestive  in 
form,  but,  there  having  been  no  objection  to  the  question  on 
that  or  any  other  ground,  the  defendant  cannot,  of  course, 
elaim  any  advantage  here  from  the  question  so  propounded 
and  the  answer  thereto.  As  to  the  objection  that  the  answers 
to  the  questions  calling  for  the  contents  of  the  instrument  in- 
volved mere  eonelusions  of  the  witness,  it  is  to  be  said  that 
we  cannot  see  how  the  instrument  itself  oould  have  furnished 
superior  evidence  in  that  respect.  It  is  commonly  known 
that  instruments  conferring  general  authority  on  a  person  to 
act  as  the  agent  of  another  usually  set  forth  the  terms  and 
scope  of  such  authority  in  general  language  or  in  language 
which  may,  in  a  sense,  be  regarded  as  involving  the  statement 
of  a  oondusion  as  to  the  proposition  to  which  it  relates.  The 
witness  declared  that  the  power  vested  him  with  authority 
''to  transact  all  kinds  of  business  in  her  name,''  and,  as  stated, 
it  is  highly  probable  that,  since  he  was  thus  clothed  with 
general  authority  in  that  regard,  the  instrument  itself  would 
have  disclosed  such  authority  to  have  been  prescribed  in  Ian- 
guage  no  less  general  than  that  in  which  the  witness  declared 
his  authority  to  have  been  thus  defined. 

5.  It  is  argued  that  the  bill  of  sale  from  plaintiff  to  Mrs. 
Culver  was  erroneously  admitted  in  evidence.  We  can  per- 
ceive no  possible  objection  to  said  instrument  as  evidence  of 
the  sale  of  the  business  of  plaintiff  and  the  aceount  in  con- 
troversy to  Mn.  Culver.  The  bill  of  sale,  as  stated,  is  the 
written  evidence  of  the  sale  by  the  plaintiff  to  Mrs.  Culver 
of  all  his  personal  property,  etc.,  and  ''accounts  and  indebt- 
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edn«88  due  said  party  of  the  first  part/'  The  plaintiff  testi- 
fied, and  was  thus  entitled  to  show,  if  the  bill  of  sale  was 
ambiguous  in  that  respect,  that  the  account  concerned  here 
was  included  in  the  "accounts"  he  sold  and  delivered  to  Mrs* 
Culver. 

6.  The  objection  that  the  court  erred  in  allowing  the  wit- 
ness, Miller,  to  testify  as  to  the  transaction  involving  the  trans- 
fer of  the  possession  of  the  planer  from  him  to  the  defendant 
and  as  to  the  rental  paid  by  the  witness  for  the  use  of  the 
planer  for  a  year  and  a  half,  is  untenable.  Manifestly,  the 
plaintiff  had  the  right  to  show  that  the  defendant  took  pos- 
session of  the  planer,  and,  as  evidence  of  the  rental  value 
thereof,  to  prove  what  the  witness  had  paid  Mrs.  Culver  for 
the  use  of  the  same  for  the  period  during  which  he  had  imm- 
session  of  it. 

We  have  now  reviewed  all  the  points  submitted  on  this 
appeal  by  the  appellant.  As  must  be  apparent  from  the  fore- 
going views,  our  opinion  is  that  the  appeal  is  altogether  with- 
out merit. 

The  judgment  and  order  are,  aocordinglyy  afSrmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Cir.  No.  1127.    Seeond  AppeHat*  Distriet-^Aprfl  8,  1912.] 

S.  M.  BERNARD  COMPANY,  a  Corporation,  THOMAS 
HIGGINS  et  al.,  Appellants,  ▼.  THE  CITY  OF  LOS 
ANOELES,  a  Municipal  Corporation,  et  al.,  Respond- 
ents. 

WlDENUiO  OF  STRXST  —  YALIDrFT  OF  ASSXSSMENT  —  POSTINO  NOTICKS — 
GONrLIGTING   EVIDENGB  —  DiTEBlCINATION  BT  TBIAL  OOUirr  Ck>NCLn- 

siVB. — In  an  action  to  annul  an  aBsessment  for  tho  widening  of  a 
street  nnder  the  street  opening  act  of  1903,  in  which  the  evidenee 
was  conflicting  as  to  whether  or  not  the  required  notices  of  the  pas- 
sage of  the  ordinance  of  intention  to  widen  the  street  had  been  con- 
spicuously posted  upon  all  of  the  streets  included  within  the  assesa* 
ment  district,  as  required  bj  section  3  of  that  act,  it  was  for  the 
trial  court  to  determine  the  weight  to  be  given  to  tin  eYidenee  on 
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that  questioiiy  and  its  determination  against  the  plaintiff  and  in  f  aTor 
of  the  dofendanti  nratt  be  deemed  eonelueiTo  upon  appeaL 

1^ — BSOOID  OF  A88B881CSNT8  ANS  DlAOEAMS — SUOHT  TJNOIBTAINTT  IH 
ONB  PABOBL  mot  ImYOLTKD— >ENTIBB  A88I88MXIIT  NOT  YlTIATBD. — ^A 

•light  nneertaintj  in  the  reeord  of  one  pared  ef  property  included 
within  the  aBsessment  diitriet,  of  whieh  the  owner  does  not  eomplain, 
and  whose  sssessment  may  hare  been  paid,  eannot  Titiate  the  entire 
assessment  ef  property  in  the  distriet,  nor  affect  the  Talidity  of  the 
reeord  of  the  assessment  of  the  property  of  the  plaintiff,  who  is  in 
no  position  to  eomplain  of  an  alleged  erroneons  reeord  of  an  assess- 
ment in  which  be  is  not  interested. 

Idu — ^Mora  OF  Bboobd  of  Dxaobaic  —  Pastdto  ufoh  Stobs  hi  Bkoobd 
Book  of  Assbssicxht— Pubpobb  to  Cbjuti  Libn — ^Dstaohmbht  and 
Bkpabtino  IiCMATBBiAL. — Where  the  aet  prescribes  no  mode  in 
which  the  diagram  shall  be  recorded,  and  the  purpose  of  the  reeord 
is  not  to  give  notice  of  the  lien  created,  but  merely  to  cause  it  im« 
mediately  to  attach  upon  the  property,  the  pasting  of  the  diagram 
upon  a  stub  in  the  record  book  in  which  the  original  assessment  is 
recorded  is  a  substantial  compliance  with  the  provision  of  section 
20  of  the  aet  requiring  the  assessment  and  diagram  to  be  recorded. 
The  fact  that,  by  handling,  such  diagram  may  be  detached  from  the 
stub,  and  another  pasting  is  made  thereon  before  trial  is  not  im- 
portant, as  respects  the  lien  created* 

Id. — MxANiMO  OF  WoBD  ''Bxoobdkd" — Absknob  OF  Statotobt  DiBBOnOM 
— Natubb  of  Pubposb  a8  Pbbmanbnt  OB  Tbmpobabt. — ^Though  the 
word  ''recorded,"  in  ordinary  usage,  signifies  to  eopy  or  transcribe 
into  some  permanent  book,  yet  such  meaning  of  the  word,  in  the 
absence  of  statutory  direction,  should  attach  only  in  those  eases 
where  the  record  is  intended  to  perform  functions  through  a  long 
period  of  time.  There  is  a  manifest  difference  between  a  record  in- 
tended to  perform  functions  for  a  long  period  and  one  intended 
only  to  serre  a  temporary  purpose  of  brief  duration,  which,  after 
it  is  accomplished,  ceases  to  be  useful. 

Id. — Purpose  of  "Bboobd"  of  Dugbaic  —  Substantial  Compuangb-* 
Liberal  Const&uction  of  Statute. — Since  there  has  been  a  sub- 
stantial compliance  with  the  purpose  of  the  statute  in  requiring  a 
record  of  the  diagram  and  with  the  requirement  whereby  every  right 
intended  to  be  protected  thereby  has  been  secured,  and  since  the 
statute  expressly  declares  that  this  act  shall  be  liberally  construed 
to  promote  the  objects  thereof,  it  is  held  that  appellants'  contention 
to  the  contrary  cannot  be  sustained. 

Id. — AOQUIBBMKNT  OF  JUBISDICTION  TO  GONDEICN   LANDS   FOB  WiDENINO 

Street — Requisite  Notice — Adjoubnment  of  Hearing. — ^Where  all 
of  the  proceedings  requisite  for  the  acquirement  of  jurisdiction  to 
condemn  lands  for  the  widening  of  the  street,  upon  the  report  of 
the  referees,  were  taken  with  the  notice  which  was  required  by  sse* 
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tion  11  of  the  aet  of  1903,  as  originallj  enacted,  and  alio  with  the 
further  notice  reqnired  by  that  eeetion  aa  amended  in  1909  after 
the  enactment  of  the  amendment,  the  eourt,  after  being  thus  Tested 
with  full  jurisdiction,  had  the  right  to  adjourn  the  time  appointed 
to  hear  the  report  of  the  referees,  without  further  notice  than  that 
required  bj  section  11  as  it  existed  when  jurisdiction  was  acquired. 

Id. — PowBB  OF  Cmr  Gounoil  to  Aa^noom  Pbockedinqb — ^Loas  09  Powia 
Undse  AmNDED  Act. — ^Where  no  power  of  the  eitj  council  to  aban- 
don proceedings  under  tbe  original  seetion  14  of  the  aet  of  1903,  at 
any  time  prior  to  the  payment  of  eompensatioB  was  ezereiaed  there- 
under, and  under  the  amendment  of  1909  to  that  seetion  its  juris- 
diction to  abandon  the  proceedings  was  expressly  Hmited  to  a  time 
preceding  the  entry  of  the  interloentory  judgment^  its  attempt  to 
abandon  the  proceedings  after  such  entry  is  held  void  and  of  no 
effect,  under  the  authority  of  TitU  Imwranoe  4"  Truit  Co,  t.  IauU, 
16  OaL  App.  858,  [115  Pac.  58],  for  want  of  power  to  abandon  the 
same. 

I». — Implied  AcnoM  ufom  PBonsr— Obdbb  pob  New  Assessmbir.— 
The  ineffectual  attempt  of  the  council  to  abandon  the  proceedings 
was  effective  to  the  implied  extent  of  sustaining  the  protests.  The 
eity  council  had  jurisdiction  to  hear  the  protests  and  aet  upon  them, 
and  either  alBrm,  modify  or  correct  the  asseasment^  or  to  order  a 
new  sssessment,  as  it  subsequently  did  in  the  proper  axereiss  of  its 
power,  which  it  had  no  jurisdiction  to  abandon  or  nullify  after  the. 
entry  of  the  interlocutoiy  decree* 

Js^ — ^MooT  Question — Bevibw  tJPON  Appeal  isoic  Obdb»— Disiobsaiw 
This  eourt  will  not  review  an  appeal  from  an  order  whieh  invohres 
a  mere  moot  question,  in  riew  of  its  conelusions  upon  the  merits  of 
the  case,  but  the  appeal  from  such  order  will  bo  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Log 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
F.  E.  Densmore,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 


Trippety  Chapman  &  Biby,  and  Lewis  Cruickshank,  for  Ap> 

pellants, 

John  W.  Shenky  City  Attorney,  and  Myron  Westoyer,  Dep- 
u^  City  Attorney,  for  Respondents. 

SHAW,  J. — ^Action  to  have  declared  null  and  void  a  certain 
assessment  levied  against  the  property  of  plainti£Fs  to  pay  the 
etet  of  widening  Eighth  street  from  Main  street  to  Central 
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avenue,  in  Los  Angeles,  and  to  restrain  the  threatened  sal6 
of  such  property  on  account  of  delinquency  in  the  payment  of 
such  assessment. 

Judgment  went  for  defendants,  from  which,  snd  an  order 
denying  their  motion  for  a  new  trial,  plaintiffs  appeal. 

On  March  8,  1907,  the  city  council,  pursuant  to  the  pro- 
Tisions  of  the  street  opening  act  of  1903  (Stats.  1903,  p.  376), 
duly  adopted  an  ordinance  declaring  its  intention  to  widen 
Eighth  street  between  the  points  named  by  adding  thereto  a 
strip  of  land  twenty  feet  in  width  on  the  southerly  line 
thereof,  from  Main  street  to  San  Pedro  street,  and  a  strip 
of  like  width  on  the  northerly  line  from  San  Pedro  street  to 
Central  ayenue,  held  in  private  ownelnship,  and  at  the  same 
time  fixed  the  exterior  boundaries  of  an  assessment  district 
the  property  included  within  which  was  declared  to  be  bene^* 
fited  by  the  contemplated  improvement  and  which  it  was 
proposed  to  assess  for  the  expense  thereof.  Pursuant  to  or- 
dinance  authorizing  the  same,  an  action  was  instituted  to 
condemn  the  strip  of  land  required  for  the  proposed  improve*- 
ment,  and  on  or  about  December  22,  1909,  an  interlocutory 
judgment  was  entered  therein,  fixing  the  awards  of  damage 
to  those  whose  property  was  required  for  use  in  widening  the 
street.  Thereafter  the  cost  and  expense  of  the  improvement 
was  duly  assessed  upon  all  of  the  lots  and  lands  within  the 
assessment  district,  which  assessment  was  duly  filed  with  the 
city  clerk  on  July  29,  1910,  and  notice  of  such  filing  given 
by  the  derk  as  required  by  section  18  of  the  street  opening 
act.  Within  the  time  allowed  therefor,  protests  and  objec- 
tions against  the  assessment  were  filed  by  a  number  of  persons 
owning  property  within  the  district.  These  protests  were 
regularly  set  for  hearing  on  September  13,  1910,  and  con- 
tinued from  time  to  time  until  November  15,  1910,  on  which 
date  the  city  council  adopted  an  ordinance  directing  the  aban- 
donment of  the  proceedings  upon  condition  that  the  property 
owners  interested  in  such  action  should  pay  to  the  city 
treasurer  a  sum  of  money  required  to  reimburse  the  city  for 
expenditures  theretofore  made  in  the  performance  of  the 
work.  The  property  owners  complied  with  this  condition,  and 
on  December  27,  1910,  the  city  adopted  an  ordinance  whereby 
it  declared  the  proceedings  for  widening  the  street  abandoned. 
Thereafter,  on  January  3,  1911,  parties  in  interest  applied 
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to  this  court  for  a  peremptory  writ  of  mandate  to  be  directed 
to  the  city  council  commanding  it,  notwithstanding  the  adop- 
tion of  the  ordinance  declaring  the  proceedings  abandoned, 
to  proceed  in  said  matter  as  required  by  section  19  of  the  act 
and  confirm,  modify  or  correct  the  assessment  filed  July  29, 
1910,  or  order  a  new  assessment  to  be  made.  The  writ  was 
issued  as  prayed  for,  and  in  compliance  with  such  mandate 
the  city  council  ordered  a  new  assessment,  which  was  made, 
and  on  April  6,  1911,  filed  with  the  city  derk,  who  gaye  the 
notice  required  by  law  of  the  filing  of  the  same.  Protests 
filed,  objecting  to  this  new  assessment,  were  denied  and  the 
assessment  confirmed  on  May  23,  1911. 

Appellants  concede  the  proceedings  in  all  respects  regular 
and  legal,  except  as  to  the  irregularities  specifically  pointed 
out  in  their  briefs.  These  specifications  are  as  follows :  First 
The  alleged  failure  to  post  notices  of  the  passage  of  the  or- 
dinance of  intention,  as  required  by  section  3  of  the  act. 
Second.  Uncertainty  in  describing  one  lot  or  parcel  of  land, 
designated  on  the  diagram  and  in  the  assessment  as  No.  160. 
Third.  The  alleged  failure  to  record  the  diagram  and  assess- 
ment as  required  by  section  20  of  the  act.  Fourth.  Failure 
to  publish  notice  of  the  time  fixed  for  hearing  the  report  of 
the  referees  appointed  in  the  condemnation  suit  pursuant  to 
section  8  of  the  act,  as  required  by  section  11  thereof  as 
amended  in  1909.  Fifth.  It  is  claimed  the  adoption  by  the 
city  council  of  the  ordinance  abandoning  the  proceedings 
terminated  the  same  and  rendered  the  subsequent  assessment 
null  and  void.  Sixth.  Conceding  the  action  of  the  city  coun- 
cil in  abandoning  the  proceedings  was  without  warrant  and 
in  contravention  of  statutory  provision,  it  is  nevertheless 
claimed  that  no  action  was  had  upon  protests  to  the  first 
assessment,  and  the  making  of  the  new  assessment  was  un- 
warranted and  is  illegal  for  the  reason  that  it  was  not  made 
at  the  next  regular  meeting  of  the  city  council  after  the  ex- 
piration of  the  time  for  filing  objections,  nor  at  any  time  to 
which  the  hearing  of  such  objections  was  adjourned,  and  by 
reason  thereof  the  city  lost  jurisdiction  to  act  in  the  matter. 

1.  As  to  the  issue  joined  upon  the  alleged  failure  to  post 
notices  of  the  passage  of  the  ordinance  of  intention  in  accord- 
ance with  section  3,  the  court  found  in  favor  of  defendants. 
Upon  this  question  of  fact  the  affidavit  made  March  18,  1907, 
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by  one  Blanchard  showed  that  on  said  date  he  properly  posted 
the  notices  along  Eighth  street  between  the  points  named, 
but  there  were  a  number  of  cross-streets  as  to  the  posting  of 
which  the  aflBdavit  was  silent.  Thereafter,  on  January  19, 
1911,  another  affidavit,  amendatory  of  the  first  and  showing 
the  posting  on  March  18,  1907,  of  notices  upon  all  streets 
within  the  assessment  district,  as  required  by  section  3,  was 
made  by  Blanchard.  In  addition  to  the  prima  facie  case  made 
by  these  affidavits  was  the  testimony  of  Blanchard,  which 
clearly  tended  to  prove  that  notices  were  properly  posted,  on 
the  date  named  in  the  affidavits,  upon  all  streets  within  the 
assessment  district.  There  was  also  testimony  of  other  wit- 
nesses to  the  effect  that  they  saw  notices  upon  some,  at  least, 
of  these  side  streets.  As  against  this  showing  was  the  testi- 
mony of  several  witnesses  on  behalf  of  plaintiffs  wherein  it 
was  stated  they  had  opportunity  to  observe,  and  did  not  see 
notices  posted  upon  certain  of  the  cross-streets.  At  most, 
there  was  a  conflict  of  evidence  upon  which  the  determination 
of  the  trial  court  must  be  deemed  conclusive.  While  it  may 
be  true,  as  contended  by  appellants,  that  Blanchard 's  testi- 
mony, in  so  far  as  it  is  inconsistent  with  the  first  affidavit, 
should  be  accorded  little  weight,  nevertheless,  conceding  the 
omission  to  mention  the  cross-streets  not  in  harmony  with  the 
amended  affidavit  and  testimony  of  Blanchard,  it  was  for  the 
trial  court  to  determine  the  weight  to  be  given  the  evidence. 
The  ease  bears  no  analogy  to  that  of  Pierce  v.  City  of  Los 
Angeles,  15  Cal.  App.  702,  [115  Pac.  746],  cited  by  appel- 
lants. 

2.  Section  17  of  the  act  provides  that  each  lot  or  parcel  of 
land  shall  be  described  in  the  assessment  and  designated  by 
an  appropriate  number  which  shall  correspond  with  a  like 
number  designating  upon  the  diagram  the  lot  or  parcel  of 
land  so  described  in  the  assessment.  Assessment  No.  160  de- 
scribed a  parcel  of  land  as  ''North  86  feet  of  lot  4  and  lot  5 
except  west  80  feet."  As  recorded,  this  assessment  was  made 
to  read:  ** North  86  feet  of  lot  4  and  5  except  the  west  80 
feet."  By  reason  of  this  fact  appellants  insist  the  entire 
assessment  is  void.  Clearly,  the  property  was  described  as 
required  by  section  17.  The  error,  if  it  be  such,  was  due  to 
the  omission  of  the  word  *'lot"  preceding  the  figure  "5"  in 
recording  the  assessment  and  diagram  as  required  by  section 
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20  of  the  act,  which  provides  that,  ''from  the  date  of  snch 
recording  all  persons  shall  be  deemed  to  have  notice  of  the 
contents  of  such  assessment-rolL  Immediately  upon  snch 
recording  the  several  assessments  contained  in  snch  assessment- 
roll  shall  become  due  and  payable,  and  each  of  snch  assess- 
ments shall  be  a  lien  upon  the  property  against  which  it  is 
made."  Under  this  provision,  when  recorded,  each  one  of 
the  several  assessments  contained  in  the  assessment^roU  con- 
stitutes a  lien  upon  the  particular  piece  of  property  against 
which  it  is  made.  The  purpose  of  the  recording  is  to  impart 
notice,  by  an  inspection  of  the  record,  to  the  owners  of  the 
lots  assessed,  as  well  as  to  others  interested  in  transactions 
concerning  the  property.  Where  the  record  shows  such  un- 
certainty in  describing  a  lot  that  an  inspection  thereof  fails 
to  impart  notice  of  the  existence  of  the  lien,  it  is  fatal  to 
such  daim.  (Labs  v.  Cooper,  107  Cal.  656,  [40  Pac  1042] ; 
Blanchard  v.  Ladd,  135  Cal.  214,  [67  Pac.  131].)  The  alleged 
error  in  recording  was  confined  to  one  piece  of  property,  the 
assessment  of  which  was  No.  160.  It  does  not  appear  that 
anyone  interested  therein  is  contesting  the  validity  of  the 
alleged  lien;  indeed,  from  all  that  appears  to  the  contrary,  the 
assessment  has  been  paid.  Under  these  circumstances,  since 
the  property  of  appellants  assessed  for  their  proportionate 
part  of  the  cost  of  the  improvement  is  not  affected  by  the 
alleged  erroneous  record  of  assessment  numbered  160,  they 
are  not  in  a  position  to  complain.  We  find  no  authority  in 
the  act,  or  elsewhere,  which  would  warrant  us  in  holding  the 
entire  assessment  void  upon  the  ground  stated.  The  case  is 
unlike  those  wherein  the  entire  assessment  is  held  void  on 
account  of  omitting  from  the  diagram  marks  or  data  indicat- 
ing the  points  of  the  compass,  or  where  for  other  reasons  it 
is  impossible  to  determine  the  land  it  is  sought  to  subject  to 
the  lien. 

3.  It  is  insisted  that  the  evidence  shows  a  failure  to  record 
the  diagram  in  accordance  with  the  provisions  of  section  20 
of  the  act,  as  found  by  the  court,  and  without  which  the 
assessment  would  not  constitute  a  lien  upon  the  property. 
It  appears  that  a  book  was  prepared  and  kept  in  the  o£Boe 
of  the  board  of  public  works  wherein  the  original  assessment 
as  made  was  copied ;  that  following  a  number  of  pages,  esti- 
mated to  be  sufficient  for  copying  the  assessment^  were  inserted 
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and  bound  in  this  book  stubs  of  leaves  one  and  one-half  to 
two  inches  in  width,  to  which  the  original  diagram  was  at- 
tached by  pasting  the  same  to  these  stubs;  that  through  con- 
stant use  and  handling  the  diagram  became  loosened  and 
partially  detached  from  the  stubs,  and  within  a  few  days  from 
the  time  it  was  so  attached  it  was  wholly  separated  therefrom, 
and  for  more  convenient  use  was  kept  by  the  clerk  of  the 
board  in  a  drawer  until  a  few  weeks  before  the  trial,  when 
it  was  again  attached  to  the  stubs  in  this  book  of  record. 
The  contention  of  appellants  is  that,  since  the  statute  does 
not  prescribe  the  manner  in  which  the  diagram  shall  be 
recorded,  it  must  be  transcribed  by  copying  in  the  book  kept 
for  such  purpose  the  lines,  figures  and  other  data  appearing 
upon  the  original.  On  the  other  hand,  respondents  insist 
that  attaching  the  original  diagram  to  the  stubs  in  the  record 
book,  thus  making  it  a  part  thereof,  was  a  sufiScient  recording 
thereof  within  the  meaning  of  the  statute.  The  question  in- 
volved is  not  one  of  constructive  notice  to  plaintiffs,  but 
whether  or  not  the  lien  was  perfected  by  making  the  record. 
Hence,  if  the  pasting  of  the  document  in  the  book  kept  for 
that  purpose  constituted  a  recording  thereof,  the  fact  that 
in  a  few  days  it  became  separated  therefrom  and  was  detached 
from  its  holdings,  is  unimportant,  for  the  statute  provides  that 
immediately  upon  such  recording  the  lien  attaches.  Under 
the  provisions  of  section  20,  when  the  assessment  and  diagram 
are  recorded,  with  the  certificate  of  the  date  of  the  recorda- 
tion, such  record,  not  the  original,  constitutes  the  assessment- 
roll.  The  street  improvement  act  of  1885,  [Stats.  1885,  p. 
147],  commonly  known  as  the  Vrooman  act,  provides  that  the 
warrant,  assessment  and  diagram,  after  the  recording  thereof, 
shall  be  delivered  to  the  contractor  doing  the  work.  Here, 
however,  there  was  no  contractor,  and,  so  far  as  we  are  able  to 
perceive,  the  original  assessment  and  diagram,  since  the  record 
thereof  constitutes  the  assessment-roll,  performed  no  function 
whatever  after  the  recording  of  the  same.  The  statute  is 
silent  as  to  any  provision  prescribing  the  manner  in  which  the 
diagram  shall  be  recorded.  From  the  nature  of  the  case,  it 
is  intended  to  answer  a  purpose  speedily  accomplished. 
Every  purpose  of  recording  is  fully  subserved  by  binding  or 
otherwise  fastening  the  original  documents  in  a  book  kept  for 
the  purpose.    In  our  opinion,  while  the  practice  is  not  to  be 
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commended,  the  use  of  the  original  in  the  manner  stated  con- 
stituted a  substantial  compliance  with  the  provisions  of  sec- 
tion 20  requiring  the  assessment  and  diagram  to  be  recorded. 
While  it  may  be  true,  as  claimed  by  appellants,  that  the  word 
"'recorded,'^  in  ordinary  usage,  signifies  to  copy  or  transcribe 
into  some  permanent  book  (Cody  y.  Purser,  131  Cal.  552,  [82 
Am.  St.  Rep.  391,  63  Pac.  844]),  such  meaning  of  the  word, 
in  the  absence  of  statutory  direction,  should  attach  only  in 
those  cases  where  the  record  is  intended  to  perform  functions 
throughout  a  long  period  of  time,  such  as  that  of  a  deed  or 
judgment.  In  such  case  reason  exists  for  requiring  the  record 
to  be  made  in  durable  form.  In  Eager  y.  Melton,  66  W.  Va. 
62,  [66  S.  E.  13],  the  court,  in  holding  the  pasting  of  the 
original  ordinance  for  street  improvement  in  the  minute-book 
to  be  a  sufficient  recording  thereof,  said:  ''Whether  actual 
transcription  is  necessary  to  effect  a  recordation  depends,  in 
our  judgment,  upon  the  character  of  the  record.  There  is  a 
manifest  difference  between  a  record  intended  to  subserve 
purposes  or  perform  functions  throughout  a  long  period  of 
time,  such  as  that  of  a  deed,  judgment,  decree,  or  statute,  and 
one  intended  only  to  subserve  a  mere  temporary  purpose.  In 
the  former  case,  there  is  a  reason  for  requiring  the  record 
to  be  made  in  durable  form,  and,  hence,  there  may  be  a  pre- 
sumption of  legislative  intent  to  require  it.  .  .  .  Here  the 
object  is  to  put  in  force  an  ordinance  for  an  improvement 
intended  to  be  made  and  the  cost  thereof  collected  in  a  short 
period  of  time.  After  that  has  been  accomplished,  it  per- 
forms no  useful  purpose.  •  .  .  We  think  the  pasting  of  the 
ordinance  and  affidavit  in  the  journal  is  a  substantial  and 
sufficient  compliance  with  the  requirements  of  the  charter." 
In  order  to  sustain  appellants^  contention,  when  it  thus  clearly 
appears  there  has  been  a  substantial  compliance  with  the 
requirement  whereby  every  right  intended  to  be  protected 
is  secured,  we  must  ignore  the  express  declaration  of  the 
legislature  that  "this  act  shall  be  liberally  construed  to  pro- 
mote the  objects  thereof." 

4.  The  referees  in  the  condemnation  suit,  appointed  by  the 
court  to  ascertain  the  value  of  the  property  required  for 
use  in  widening  the  street,  filed  their  report  in  the  action  on 
April  7,  1909.  The  court  appointed  May  8,  1909,  as  the  time 
for  hearing  the  same,  notice  of  which  was  duly  given  as 
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required  by  section  11  of  the  act  as  it  then  existed.  On  said 
date,  the  court  having  acquired  jurisdiction  of  all  parties  en- 
titled to  be  heard,  continued  the  hearing  to  May  24th,  fol- 
lowed by  orders  duly  and  regularly  made  continuing  the 
hearing  from  time  to  time  until  June  30,  1909,  upon  which 
date  the  hearing  was  commenced  and  proceeded  to  a  conclu- 
sion. Under  section  11  of  the  act,  as  it  existed  on  April  7, 
1909,  when  the  report  of  the  referees  was  filed,  no  notice 
of  any  kind  was  required  to  be  given  of  the  time  fixed  for 
the  hearing  of  the  report,  other  than  to  persons  who  had 
answered  in  the  action.  Those  who  had  made  default  were 
not  entitled  to  notice  of  any  kind.  This  provision  remained 
in  force  down  to  June  20,  1909,  on  which  date  section  11,  as 
amended  by  act  of  the  legislature  approved  April  21,  1909, 
[Stats.  1909,  p.  1035],  took  effect.  As  amended,  the  section, 
in  addition  to  the  notice  prescribed  by  the  original  section, 
provided  for  notice  by  publication  of  the  time  and  place  set 
for  hearing  the  report,  the  publication  of  which  notice  should 
commence  at  least  ten  days  before  the  time  appointed  for 
hearing  the  report.  The  amendatory  act  provided  that  all 
proceedings  pending  at  the  time  the  amendment  took  effect 
should,  from  the  stage  of  any  such  proceedings  or  action  then 
commenced  and  in  progress  at  the  time  the  act  took  effect, 
be  conducted  under  the  provisions  of  the  act  as  amended.  All 
notices  of  the  time  and  place  of  the  hearing  of  the  report 
required  to  be  given  by  the  provisions  of  section  11  were  duly 
given  prior  to  May  8,  1909,  the  date  fixed  for  the  hearing, 
on  which  date  the  court  was  fully  vested  with  jurisdiction 
to  hear  the  report.  The  acquisition  of  such  jurisdiction,  the 
proceedings  to  obtain  which  were  complete  on  May  8,  1909, 
marked  the  close  of  that  stage  thereof  wherein  the  acts  re- 
quired to  confer  such  jurisdiction  were  done  and  performed. 
Jurisdiction  having  vested,  the  court  had  the  right  to  continue 
the  time  for  hearing  the  report,  which  was  the  next  stage 
in  the  proceedings,  without  further  notice  than  that  required 
by  section  11  as  it  existed  at  the  time  jurisdiction  was  ac- 
quired. 

5.  It  is  next  urged  that  the  effect  of  adopting  the  ordinance 
on  December  27,  1909,  declaring  the  proceedings  abandoned, 
was  to  nullify  and  vacate  all  proceedings  theretofore  had  anri 
taken.    The  ordinance  of  intention  was  adopted  on  March  8. 
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1907.  Under  the  law  as  it  then  existed  (section  14  of  the 
act),  the  city  was  authorized  to  abandon  the  proceedings  and 
cause  a  dismissal  thereof  at  any  time  prior  to  the  payment 
of  the  compensation  awarded  in  the  condemnation  suit  to 
property  owners.  By  act  of  the  legislature,  approved  April 
21,  1909,  said  section  14  was  amended  so  as  to  read  as  follows: 
**The  city  council  may  at  any  time  prior  to  the  entry  of 
interlocutory  judgment,  abandon  the  proceedings  by  ordinance 
and  cause  such  action  to  be  dismissed  without  prejudice." 
This  amendatory  act  took  effect  on  June  20,  1909.  It  was 
provided  therein  that  proceedings  pending  at  the  time  when 
it  took  effect  should,  from  such  stage  thereof,  be  conducted 
under  the  provisions  of  the  amended  act.  The  interlocutory 
decree  was  not  entered  until  December  22,  1909,  some  six 
months  after  the  amendment  took  effect,  and  during  all  of 
which  time  the  city  council  might  have  dismissed  the  action, 
prior  to  the  entry  of  such  decree,  and  abandoned  the  pro- 
ceedings. It  did  not  avail  itself  of  such  right,  but  continued 
to  prosecute  the  proceedings  until  long  after  the  entry  of  the 
interlocutory  decree  was  made,  when,  on  December  27,  1910, 
and  after  the  making  and  filing  of  the  first  assessment,  it  at- 
tempted to  abandon  the  proceedings  and  dismiss  the  action, 
contrary  to  the  provisions  of  section  14  as  amended.  The  case 
of  Title  Insurance  <t  Trust  Co.  v.  Lusk,  15  Cal.  App.  358, 
[115  Pac.  53],  is  authority  for  holding  that  the  ordinance 
providing  for  the  abandonment  of  the  proceedings  was  Toid 
and  of  no  effect,  for  the  reason  that  the  council  was  at  the 
time  without  power  to  abandon  the  same.  It  is  unnecessary 
to  restate  the  reasons  for  so  holding  set  forth  in  that  opinion ; 
suffice  it  to  state  that  we  adhere  to  what  was  there  said  in 
discussing  the  point  involved. 

6.  It  is  claimed  that  no  action  was  ever  had  by  the  city 
council  upon  the  protests  interposed  to  the  first  assessment, 
and  that  the  city  council  had  no  power  to  order  the  new 
assessment.  This  contention  is  based  upon  the  provisions  of 
section  19  of  the  act,  which,  in  substance,  provides  that  all 
objections  to  the  assessment  shall  be  filed  with  the  city  clerk 
within  the  time  prescribed  in  the  notice  required  to  be  given 
by^  section  18,  and  that  at  the  next  regular  meeting  of  the  city 
council  after  the  expiration  of  the  time  for  filing  objections, 
the  <derk  shall  lay  ^e  assessment,  and  all  objections  thereto. 
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before  the  city  council,  and  at  said  meeting,  or  at  any  time  to 
which  the  hearing  may  be  adjourned,  it  shall  hear  such  objec- 
tions and  pass  upon  the  assessment,  and  confirm,  modify  or 
correct  the  same,  or  it  may  order  a  new  assessment.  It  ap- 
pears from  the  record  that  after  the  original  assessment  was 
filed  with  the  city  clerk,  he  gave  the  notice  thereof  as  re- 
quired, and  that  within  due  time  various  protests  were  filed 
by  property  owners  objecting  to  the  assessment;  that  a  time 
was  duly  appointed  for  hearing  the  same,  and  from  time 
to  time,  to  which  the  hearing  was  adjourned,  such  objections 
were  heard  and  considered,  the  decision  thereon  being  likewise 
from  time  to  time  postponed.  On  November  15,  1910,  the 
ordinance  directing  the  abandonment,  subject  to  the  property 
owners  reimbursing  the  city  for  expenditures  theretofore  made 
in  the  matter,  was  adopted,  and  such  payment  being  made, 
the  ordinance  of  December  27,  1910,  declaring  the  proceed- 
ings abandoned,  was  passed.  We  find  nothing  in  the  record 
which  shows  that  the  city  council  in  terms  acted  upon  and 
by  order  formally  made  sustained  the  protests,  as  found  by 
the  court.  If  such  order  was  necessary,  the  action  of  the  city 
council  in  abandoning  the  proceedings  must  be  deemed  a 
sufficient  compliance  with  that  requirement.  The  result  of 
the  abandonment,  effective  to  such  extent,  was  to  sustain  the 
protests.  However,  there  is  nothing  in  the  act  which  requires 
the  city  council  in  terms  to  pass  upon  the  objections.  The 
section  provides  that,  after  hearing  the  same,  it  ''shall  pass 
upon  such  assessment  and  may  confirm,  modify,  or  correct 
said  assessment,  or  may  order  a  new  assessment."  The  city 
council  had  jurisdiction  to  hear  the  protests ;  it  did  accord  a 
full  hearing  and  did,  as  it  was  authorized  to  do,  order  a  new 
assessmcntr^  It  is  insisted,  however,  that  by  reason  of  the 
failure  of  the  city  council  to  continue  the  hearing  of  the  pro- 
tests, it  lost  jurisdiction  to  order  a  new  assessment.  It  is  true, 
we  think,  that  where  the  council  fails  to  hear  or  act  upon 
protests  interposed  to  an  assessment,  at  its  regular  meeting 
after  the  expiration  of  the  notice  required  by  section  18,  and 
neglects  to  make  an  order  postponing  such  hearing,  it  loses 
jurisdiction  to  act  upon  the  assessment,  except  upon  a  repub- 
lication of  the  notice.  (Stoner  v.  City  Council  of  Los  Angeles, 
8  Cal.  App.  607,  [97  Pac.  692].)  The  property  owners  filing 
objections  must  be  heard  at  such  regular  meeting,  or  at  some 
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other  time  to  which  the  hearing  is  at  such  regular  meeting 
adjourned.  The  law  provides  no  other  means  of  imparting 
notice  of  a  postponement  of  the  hearing  other  than  knowledge 
of  the  action  of  the  city  council  then  had  and  taken.  While 
the  power  of  the  council  in  hearing  objections  is  thus  limited, 
we  do  not  consider  the  section  as  imposing  like  limitations 
upon  it  as  to  the  time  when  it  may  render  its  decision  upon 
the  objections.  Having  accorded  the  protestants  a  full  hear- 
ing, it  may,  in  the  absence  of  an  order  continuing  the  hearing, 
render  its  decision  thereon  at  any  time,  and  confirm,  modify, 
or  order  a  new  assessment.  Moreover,  if,  as  claimed  by  ap- 
pellants, the  city  council  had  lost  jurisdiction  to  act  at  all 
upon  the  original  assessment,  by  reason  whereof  it  was  functus 
officio,  and  since  it  could  not  abandon  the  proceedings,  it  was 
clearly  within  its  power  to  order  a  new  assessment,  ''upon 
which  order  like  proceedings  (are)  had  as  in  the  case  of 
an  original  assessment."  To  sustain  appellants'  contention 
would  permit  the  city  council,  by  neglecting  to  perform  an 
act  enjoined  upon  it  by  law,  to  thus  indirectly  nullify  the 
provisions  of  section  14  which  prohibit  it  from  abandoning 
the  proceedings  after  the  entry  of  the  interlocutory  decree. 

7.  The  record  includes  an  appeal  from  an  order  of  court 
denying  plaintiffs'  application  for  an  injunction  pendente 
lite,  and  dissolving  a  restraining  order  theretofore  made. 
Under  the  conclusion  reached  upon  the  merits  of  the  case,  no 
purpose  could  be  subserved  by  passing  upon  this  alleged  error. 
The  sustaining  of  the  judgment  by  this  court  renders  the 
alleged  error  a  moot  question.  The  appeal  from  this  order 
is,  therefore,  dismissed. 

It  follows  that  the  judgment  and  order  denying  plaintiffs* 
motion  for  a  new  trial  should  be  affirmed,  and  it  is  so  ordered. 

Allen,  P.  J.,  and  James,  J.,  concurred. 
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UNDES  EIOHTKBN — SUFflClBNCY  OF  GOMPLAIN^^— EXCEPTION  OT  PSB« 

SONS  NOT  NiGATiyxD. — A  eomplaint  in  a  justiee's  eourt,  under  leetioa 
S07b  of  the  Penal  Code,  eharging  tlie  defendant  with  selling  and 
giving  to  a  minor  cliild  under  the  age  of  eighteen  yean  an  intoxi- 
cating drink,  is  not  insnffident  because  it  fails  to  negative  the  ez- 
eeption  stated  therein,  "that  this  section  shall  not  applj  to  the 
parents  of  sach  children,  or  to  guardians  of  their  wards.**  The 
language  of  such  ezception  in  no  wise  purports  to  describe  the 
offense  specified,  or  to  make  sach  ezeeption  a  part  of  the  definition 
of  the  offense. 

Id. — QUAUnOATIONS  OF  BULB  AS  TO  NbGATEVING  EZCXPTIONS  Of  CBIMI- 
NAL  PLEADmO — EXCEPTION  NOT  PABT  OF  OrrBNSE — MaTTBB  OF  DE- 
FENSE.— The  application  of  the  rule  requiring  a  criminal  pleading  to 
negative  ezceptions  found  in  the  statute  should  not  be  eztended  to 
include  cases  where  it  does  not  dearlj  appear  that  the  ezception  con- 
stitutes a  part  of  the  enactment  defining  the  offense;  and  when  the 
ezception  is  not  a  part  of  the  definition  of  the  offense,  and  in  this 
way  does  not  become  a  part  of  the  enacting  elause,  its  ezistence  is  a 
matter  of  defense. 

Ilk. — BSNDITION  of  CBIMINAL  JlIPGlfENT  IN  JUSTICE'S  OOUBT^— liAFSl  OF 
Two   DATS   SUGCEEDINO   VeBDICT — JUBISDICTION — CUBB  OF   EBBOI^— 

New  Tbial. — The  rendition  of  a  judgment  in  a  criminal  case  in  the 
justice's  court  more  than  two  days  succeeding  the  verdict  was  not 
an  act  in  ezcess  of  jurisdiction,  but  was  merely  an  error  in  proce- 
dure, which  defendant  was  entitled  to  have  reviewed  upon  appeal 
and  a  new  trial  granted  on  account  of  such  error,  and  where  he 
availed  himself  of  his  right  to  appeal  to  the  superior  eourt,  whieh 
granted  him  a  new  trial,  wherein  judgment  was  properly  rendered, 
he  was  thereby  protected  in  every  right  to  which  he  was  entitled. 

Id. — Habeas  Ck>Bpns. — ^Where  the  defendant  was  properly  convicted  both 
in  the  justice's  eourt  and  in  the  superior  court  upon  appeal,  he  is 
not  entitled  to  discharge  upon  writ  of  habe<u  corpiw  on  account  of 
any  procedure  had  in  the  justice's  court. 

APPLICATION  for  writ  of  habeas  corpus. 

The  facts  are  stated  in  the  opinion  of  the  court, 

Wallace  W.  Wideman,  and  Frank  Herald,  for  Petitioner. 

L.  A.  West,  District  Attorney,  and  A.  E.  Eoepsel,  Deputy 
District  Attorney,  for  Respondent. 
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SHAW,  J. — ^Petitioner  was  convicted  upon  a  complaint  filed 
in  the  justice's  court  charging  him  with  selling  and  giving  to 
a  minor  under  the  age  of  eighteen  years  an  intoxicating  drink 
in  violation  of  section  397b  of  the  Penal  Code.  The  verdict 
of  the  jury  finding  him  guilty  was  rendered  on  November  23, 
1910,  and  the  time  for  rendering  judgment  was,  in  the  absence 
of  any  waiver  on  the  part  of  petitioner,  postponed  to  Novem- 
ber 26th,  at  which  time,  over  his  objection,  judgment  was 
rendered.  Petitioner  appealed  to  the  superior  court  which, 
on  account  of  the  failure  of  the  justice  to  pronounce  judg- 
ment within  two  days  after  the  verdict,  granted  a  new  trial, 
upon  which  he  was  again  convicted.  He  bases  his  right  to  be 
discharged  from  custody  upon  the  grounds:  First,  that  the 
complaint  failed  to  state  an  offense;  and,  second,  that  juris- 
diction of  defendant  and  the  subject  matter  of  the  action  was 
lost  by  reason  of  the  justice  failing  to  pronounce  judgment 
within  the  time  fixed  therefor  by  section  1449,  Penal  Code. 

The  alleged  vice  of  the  complaint  is  due  to  the  fact  that 
it  did  not  negative  the  exception  contained  in  section  397b. 
This  section  provides:  ''Every  person  who  sells,  gives  or  de- 
livers to  any  minor  child,  .  .  .  under  the  age  of  eighteen 
years,  any  intoxicating  drink  in  any  quantity  whatsoever, 
.  .  .  shall  be  guilty  of  a  misdemeanor,  .  .  .  ;  provided,  that 
this  section  shall  not  apply  to  the  parents  of  such  children, 
or  to  guardians  of  their  wards."  The  offense  described  in  the 
enactment  is  the  sale,  etc.,  of  intoxicating  drinks  to  minors 
under  the  age  of  eighteen  years.  The  language  of  the  excep- 
tion providing  that  the  offense  specified  shall  not  apply  to 
parents  or  guardians  of  such  minors  in  no  wise  purports  to 
describe  the  offense  specified.  '^When  an  exception  is  stated 
in  the  statute.  It  is  not  necessary  to  negative  such  exception, 
unless  it  is  a  constituent  part  of  the  definition  of  the  offense. 
.  .  .  When  the  exception  is  not  a  part  of  the  definition  of  the 
offense,  and  in  this  way  does  not  therefore  become  a  part 
of  the  enacting  clause,  it  is  a  matter  of  defense."  {Territory 
V.  Burns,  6  Mont.  72,  [9  Pac.  432].)  The  offense  with  which 
petitioner  was  charged  was  selling  intoxicating  drinks  to  a 
minor.  The  fact  that  parents  or  guardians  were  declared  not 
within  the  operation  of  the  statute  was  no  part  of  the  act 
defining  the  offense.  An  examination  of  the  authorities  con- 
vinces us  the  application  of  the  rule  requiring  the  complaint 
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to  negative  exceptions  found  in  a  statute  should  not  be  ex- 
tended to  include  cases  where  it  does  not  clearly  appear  that 
the  exception  constitutes  a  part  of  the  enactment  defining 
the  offense.  The  subject  is  extensively  discussed  in  Ex  parte 
Homef,  154  Cal.  855,  [97  Pac.  891],  where  a  number  of 
authorities  are  reviewed.  (See^  also,  People  y.  OrinneU,  9 
Cal.  App.  238,  [98  Pac.  681].) 

As  to  the  second  point,  the  rendition  of  judgment  after 
the  lapse  of  two  days  succeeding  the  verdict  was  not  an  act 
in  excess  of  jurisdiction,  but  merely  an  error  in  procedure, 
which  defendant  was  entitled  to  have  reviewed  on  appeal  and 
a  new  trial  granted  on  account  of  such  error.  Section  1449, 
Penal  Code,  applicable  to  justices^  courts,  is  almost  identical 
with  section  1191,  applicable  to  like  procedure  in  the  superior 
court.  By  the  amendment  of  section  1202  of  the  Penal  Code, 
it  was  provided  that,  in  case  of  a  failure  to  pronounce  judg- 
ment within  the  time  required  by  section  1191,  the  trial  court 
should,  upon  application  therefor,  grant  defendant  a  new 
trial.  If  denied,  the  remedy  is  an  appeal  from  the  judgment, 
in  the  absence  of  which,  however,  the  judgment  remains  in 
full  force  and  effect  as  though  rendered  within  the  time 
prescribed.  So  far  as  affecting  the  jurisdiction  of  the  court, 
this  amendment  is  unimportant.  Such  was  the  ruling  of  the 
court  in  the  case  of  Rankin  v.  Superior  Court,  157  Cal.  189, 
[106  Pac.  718].  In  our  opinion,  the  court  had  jurisdiction 
of  the  defendant  and  subject  matter  of  litigation,  and  there- 
fore jurisdiction  to  pronounce  judgment,  though  it  might  do 
so  erroneously  by  failing  to  follow  the  statutory  provision. 
Defendant  availed  himself  of  his  right  to  appeal  to  the  su- 
perior court,  which  granted  him  a  new  trial  de  novo,  wherein 
judgment  was  properly  rendered,  thus  protecting  him  in 
every  right  to  which  he  was  entitled. 

The  writ  is  denied  and  petitioner  remanded  to  custody. 

Allen,  P.  J.,  and  James,  J.,  concurred* 

16CU.A9PW— ^ 
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[dr.  No.  917.    TUrd  AppelUte  District.— April  4^  19U.] 

M.  B.  ELLIOTT,  AppeUant,  v.  ELBERT  HUDSON,  Receiver 
of  LAKEPORT  inLL  AND  LUMBER  COMPANY,  a 
Corporation,  and  D.  A.  BICE,  Respondents. 

Chattel  Moetgaox  or  Planino-ioiIi   ICAOHmntT — Subskquxnt   Fix- 

TUBES  TOBEALTT — ^PKECBDKNCS  OW  BEAL  ESTATE  MOBTaAGBS — ^WaNT 

or  AoruAL  Notice  or  Chattel  Mobtoaoe. — ^A  mortgagee  of  real 
propertj,  who  took  two  mortgages  thereon  to  seenre  different  ad- 
mnees  to  the  owner,  npon  whieh  real  property,  at  the  time  of  their 
exeeation,  a  planing-mill  plant  was  in  operation,  with  its  machinery, 
engine,  boiler  and  other  equipments  permanent^  sffized  to  the  realty, 
is  entitled  to  precedence  as  to  mch  lUtureB  over  a  prior  chattel  mort- 
gage of  the  planing-mill  machinery,  exeented  and  recorded,  as  such, 
before  its  attachment  to  the  realty,  where  it  appears  that  the  mort- 
gagee of  the  realty  made  his  advances  and  took  his  mortgages  without 
actual  notice  of  the  existence  of  the  chattel  mortgage. 

Tp. — ^Lbgal  Errscr  or  Valid  Chattel  Mobtgaoe  as  Such. — So  long  as 
mortgaged  personal  property  remains  personal  property  and  is  not 
removed  from  the  county  where  the  chattel  mortgage  is  recorded, 
the  mortgagee  is  protected  in  his  lien  as  against  subsequent  purchas- 
ers from  the  mortgagor,  for  they  are  charged  with  constructive  notice 
of  the  recorded  chattel  mortgage.  But  when  such  property  is  affixed 
to  land,  a  different  question  arises,  though  as  between  the  chattel 
mortgagor  and  mortgagee  the  lien  might  not  be  thus  defeated. 

•n. — ^ErrscT  or  Chattel  Mobtgaoe  on  Planing-mill  Pbopeett — ^When 
AmxED  to  Beai/tt — ^Absence  or  Constbuctive  Notice  to  Real 
Estate  Mobtgaoeb. — The  mere  fact  that  the  mortgaged  planing- 
mill  property  was  of  such  a  character  as  required  it,  for  practical 
purposes,  to  be  affixed  to  land,  is  not  sufficient,  after  it  has  become 
attached  to  the  realty,  to  put  a  subsequent  mortgagee  of  the  land 
upon  inquiry  as  to  the  existence  of  the  chattel  mortgage,  or  to 
charge  him  with  constructive  notice  thereof.  Such  subsequent  mort- 
gagee had  the  right  to  assume  that  he  was  purchasing  real  property, 
regardless  of  the  fact  that  it  was  necessarily  personal  property  be- 
fore it  was  affixed  to  and  became  part  of  the  land. 

Id. — CoNSTBucTiON  or  Code  as  to  Beoobd  or  Chattel  Mobtoage.— 
Section  2963  of  the  Civil  Code,  which  expressly  requires  ehattel  mort- 
gages to  be  recorded  in  a  separate  volume,  is  to  be  construed,  in 
relation  to  its  further  provision  that  mortgages  of  personal  prop- 
erty may  be  acknowledged  and  recorded  "in  like  manner  as  grants 
of  real  property,"  to  mean  that  the  chattel  mortgage  is  constructive 
notice  of  what  it  contains,  and  cannot  be  regarded  as  notice  in 
anywise  affecting  the  title  to  real  property* 
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DK — ^NATUBX  of  BSOOBO  OT  CSATTEL  MQBTOAOI  and  of  BEAI/TT — ^DUTY 

cxf  SxAftCH. — A  ehattel  mortgagee  it  ehargeable  onlj  with  notiee  of 
ft  prior  recorded  ehattel  mortgage  on  the  same  property,  and  he  it 
not  required  to  look  to  the  record  of  the  deeds  or  mortgagee  of 
realty  for  prior  enenmbrancee.  And  bo,  alao,  a  purchaser  of  the 
realty  is  bound  only  to  take  notice  of  the  record  title  of  the  realty, 
and  is  not  in  any  way  bound  to  examine  the  records  of  chattel 
mortgages,  as  he  is  not  affected  by  the  record  of  a  chattel  mortgage 
upon  fixtures  of  the  realty,  and  a  purchaser  or  mortgagee  of  the 
realty  need  only  inquire  for  liens  on  real  estate. 

In,— CoMMXNT  or  SuPBsics  Court  m  Obdeb  Denying  Bbheabino. — The 
supreme  court  in  its  order  denying  a  rehearing  approves  of  the 
ruling  that  a  purchaser  or  mortgagee  of  land  need  not  examine  the 
record  of  ehattel  mortgages  in  so  far  as  it  applies  to  chattels  of 
the  character  involved  in  this  case.  Upon  the  question  whether  it 
applies  to  all  property  mortgageable  as  chattels,  including  growing 
crops,  no  opinion  is  expressed,  as  it  is  not  involved  in  this  case. 

Id. — ^Untenable  Bbplevin  by  Chattel  Mobtoaoxe — ^Finding — ^Pbiority 
Of  Beal  Estate  Mobtgaobs. — The  chattel  mortgagee  cannot  main 
tain  an  action  of  replevin  to  recover  the  possession  or  value  of  the 
planing-nuU  machinery  mortgaged  which  was  affixed  to  the  land,  as 
against  the  mortgagee  of  the  land,  who  had  purchased  the  same  at 
ft  sale  under  foreclosure,  and  had  taken  his  mortgages  without 
actual  knowledge  of  the  existence  of  the  chattel  mortgage.  It  is 
held  that  the  court  was  justified  in  finding  in  such  action  that  the 
real  estate  mortgages  took  priority  over  the  chattel  mortgage. 

In. — ^FOBECLOSXT&E   OF    MOBTGAOES — ^BeGEIVEB   OF   BeNTS    AND    PbOFITS— 

Disposition — Deficiency  Judgment  Assigned — Bights  Limited  to 
FuBCHASEB — ^Bevebsal. — ^Where  a  receiver,  appointed  during  foi«r 
closure  of  the  real  estate  mortgages,  to  receive  the  rents  and  profits 
of  the  mortgaged  land,  settled  his  accounts  after  the  mortgagee 
had  purchased  the  property  under  the  decree,  and  taken  a  deficiency 
judgment  against  the  corporation  mortgagor,  which  had  assigned 
all  of  its  property  to  a  trustee  for  the  benefit  of  its  creditors,  and 
after  the  deficiency  judgment  of  the  mortgagor  had  been  assigned 
to  the  same  trustee,  it  is  held  that  the  court  erred  in  applying  the 
rents  and  profits  upon  such  deficiency  judgment,  and  that  the  judg- 
ment must  be  reversed,  in  so  far  as  to  direct  the  court  to  ascertain 
and  apply  only  such  portion  of  the  rents  and  profits  as  belonged 
solely  to  the  purchaser  at  the  sale. 

Id. — Judgment  in  Fobmeb  Action  not  Pleadablx  nr  Bab — ^Beceiveb 
Sued  Individually — ^Diffebent  Pabties. — ^A  judgment  in  a  former 
action  of  the  same  general  character  brought  by  the  same  plaintiff 
against  the  real  estate  mortgagee  and  the  receiver,  sued  individually, 
in  which  the  plaintiff  was  nonsuited  as  to  the  mortgagee,  and  judg- 
ment was  rendered  against  the  plaintiff  in  favor  of  the  receiver  as 
an  individuali  cannot  be  pleaded  in  bar  of  the  present  action  against 
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tbe  mortgagee  individaaUy  and  the  reeeiTer  sued  in  hii  offirial 
eapacitx,  who  is  not  the  nmo  pencil  as  when  sued  indiridnallj, 
And  who  is  not  liable  in  his  IndiTidval  eapacity.  A  jadgment,  to 
be  a  bar,  mast  be  between  the  same  parties,  in  the  same  eapaeity, 
and  must  be  'in  respeet  of  the  matter  direetly  adjudged." 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County,  and  from  an  order  denying  a  new  triaL 
J.  Q.  White,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Preston  ft  Preston,  and  J.  E.  Pemberton,  for  Appellant 

C.  M.  Crawford,  and  Mannon  &  Mannon,  for  Bespondenta. 

CHIPMAN,  P.  7. — ^In  appellant's  opening  brief  he  states 
that  but  two  questions  are  presented : 

''1.  Is  a  chattel  mortgage  regularly  executed  and  recorded, 
covering  property  allowed  by  statute  to  be  chattel  mortgaged, 
and  that  still  remains  in  the  county,  defeated  by  a  real  estate 
mortgage,  subsequently  executed  upon  property  to  which  the 
chattels  had  become  attached,  the  chattels  being  of  such  char- 
acter as  to  be  worthless  unless  attached  to  real  estate  f 

^'2.  In  a  foreclosure  case  where  the  rents,  issues  and  profits 
are  mortgaged  and  foreclosed,  and  a  receiver  appointed,  but 
where  there  is  no  deficiency  judgment,  can  the  purchaser  at 
foreclosure  sale  claim  rents,  issues  and  profits,  by  virtue  of  his 
purchase,  that  were  collected  prior  to  foreclosure  f 

Defendant  Hudson  paid  into  court  the  funds  held  by  him 
as  receiver  and  was  dismissed  from  the  action,  and  defendant 
Rice  was  substituted  in  his  place.  Judgment  passed  that 
plaintiff  take  nothing  by  his  action  and  that  defendant  Rice 
recover  judgment  for  $458.63,  being  the  amount  of  money 
turned  over  by  the  receiver.  Plaintiff  appeals  from  the  judg- 
ment and  order  denying  his  motion  for  a  new  trial. 

1.  The  action  is  for  the  recovery  of  possession  or  the  value 
of  certain  planing-mill  machinery,  namely,  a  steam  engine  and 
boiler  and  certain  mill  machinery  which  plaintiff  claimed  were 
the  subject  of  a  chattel  mortgage  executed  to  him  by  C.  B. 
and  P.  M.  Beach,  on  April  29,  1905,  recorded  as  a  chattel 
mortgage  May  23,  1905.    Beach  Brothers  installed  the  prop- 
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erty  on  a  certain  lot  in  the  town  of  Lakeport.  Subsequently 
they  formed  a  corporation  known  as  the  Lakeport  Mill  and 
Lumber  Company,  the  Beaches  being  the  principal  but  not  all 
the  stockholdeiB  therein,  and  removed  the  property  in  ques- 
tion to  another  lot  in  the  town,  across  the  street  from  where 
it  was  first  used.  The  title  to  the  lot  to  which  the  property 
was  removed  stood  in  the  name  of  the  corporation.  On  Feb- 
ruary 27,  1907,  after  the  said  machinery  had  been  installed 
on  this  other  lot,  the  corporation  mortgaged  the  premises  to 
defendant  Rice  to  secure  the  payment  of  certain  money  loaned 
to  the  corporation  by  Bice,  and,  April  23,  1907,  the  corpora- 
tion made  a  second  mortgage  to  defendant  Bice  to  secure  a 
further  loan  of  money,  and,  on  May  20, 1907,  a  mortgage  was 
made  by  the  corporation  to  replace  the  first  of  the  above  mort- 
gages to  correct  some  informality  or  defect  therein.  These 
mortgages  were  duly  recorded  shortly  after  their  execution. 
The  court,  on  sufScient  evidence,  made  the  following  finding: 

''That  at  the  date  of  each  of  the  said  mortgages  all  the 
personal  property  set  forth  and  described  in  paragraph  VI 
of  plaintiff's  complaint  herein  was  firmly  afiSxed  and  attached 
to  the  real  property  described  in  and  covered  by  each  of  said 
mortgages  in  such  manner  that  it  became  and  was  a  part  of 
said  real  property  and  was  covered  and  mortgaged  by  each 
of  said  mortgages,  and  was  included  in  and  covered  by  the 
judgment  and  decree  of  foreclosure  and  sale  and  the  sale 
thereunder  as  hereinbefore  set  forth.'' 

Defendant  Bice  testified  that  when  he  took  his  mortgages 
he  was  shown  the  property  by  one  of  the  Beaches  as  it  then 
stood  with  the  machinery  affixed  to  the  land,  as  the  property 
to  be  mortgaged;  that  he  had  no  knowledge  or  notice  or  in-' 
formation  that  there  was  a  chattel  mortgage  on  the  machin- 
ery, and  that  he  understood  he  was  getting,  as  security  for 
his  loan,  the  property  as  it  then  appeared  with  the  affixed 
machinery.  There  were  some  loose  tools  to  which  he  makes 
no  claim,  but  we  do  not  understand  that  any  point  arises  as 
to  these.  The  only  notice  or  knowledge  he  had  of  the  chattel 
mortgage  was  such  constructive  notice  as  was  imparted  by  its 
recordation.  Hence  arises  the  first  question  presented  by 
appellant. 

"Grants,  absolute  in  terms,  are  to  be  recorded  in  one  srt 
of  books,  and  mortgages  in  another."     (Civ.  Code,  sec.  1171.) 
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'' Except  as  it  is  otherwise  in  this  article  provided,  mortgages 
of  personal  property  may  be  .  ,  .  recorded  in  like  manner  and 
with  like  effect  as  grants  or  (of)  real  property;  but  they  must 
be  recorded  in  books  kept  for  personal  mortgages  exclusively." 
(Id.,  sec.  2963.)  ''A  mortgage  of  personal  property  is  void 
as  against  creditors  of  the  mortgagor  and  subsequent  pur- 
chasers and  encumbrancers  of  the  property  in  good  faith  and 
for  value;  unless:  ...  2.  It  is  acknowledged  or  proved,  cer- 
tified, and  recorded  in  like  manner  as  grants  of  real  prop- 
erty.'^ (Id.,  sec.  2957.)  Instruments  affecting  the  title  to 
real  property  duly  executed,  acknowledged  and  recorded  im- 
part notice  of  their  contents  (Id.,  sees.  1207  and  1213) ;  and 
an  "unrecorded  instrument  is  valid  between  the  parties 
thereto  and  those  who  have  notice  thereof.''  (Id.,  see.  1217.) 
There  seems  to  be  no  provision  of  the  code  expressly  making 
the  recordation  of  a  chattel  mortgage  constructiye  notice  of 
its  contents.  Constructive  notice  is  that  ''which  is  imputed 
by  law"  (Id.,  sec.  18) ;  and  ''Every  person  who  has  actual 
notice  of  circumstances  sufficient  to  put  a  prudent  man  upon 
inquiry  as  to  a  particular  fact,  has  constructive  notice  of  the 
fact  itself  in  all  cases  in  which,  by  prosecuting  such  inquiries 
he  might  have  learned  the  fact."  (Id.,  sec.  19.)  Section 
2963,  Civil  Code,  supra,  gives  the  recordation  of  a  mortgage 
of  personal  property  like  effect  with  that  of  grants  of  real 
property,  and  without  doubt  persons  about  to  purchase  per- 
sonal property  which  is  the  subject  of  a  chattel  mortgage 
would  be  charged  with  constructive  notice  of  a  recorded  mort- 
gage of  such  property  if  it  were  not  at  the  time  part  of  realty. 
The  statute  enumerates  certain  classes  or  kinds  of  personal 
property  and  prescribes  the  conditions  on  which  it  may  be 
made  the  subject  of  lien  by  chattd  mortgage.  So  long  as  it 
remains  personal  property  and  is  not  removed  from  the  county 
where  the  mortgage  is  recorded  the  mortgage  is  notice  to  all 
the  world,  and  the  mortgagee  is  protected  in  his  lien  as  against 
subsequent  purchasers  from  the  mortgagor,  for  they  are 
charged  with  notice  of  the  mortgage.  But  when  this  same 
property  has  been  permanently  affixed  by  the  mortgagor  to 
land  and  its  character  has  been  changed  from  person^dty  to 
realty,  a  different  situation  arises.  As  between  the  mortgagor 
and  the  mortgagee  the  lien  might  not  be  thus  defeated.  But 
that  is  not  the  case  here.    Appellant  claims  that  because  the 
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penonal  property  in  the  present  case  was  sueh  as  required 
ity  for  practical  purposes,  to  be  affixed  to  land,  this  fact  alone 
was  sufficient  to  put  the  respondent  on  inquiry  and  made 
the  chattel  mortgage  constructive  notice  to  him.  We  cannot 
give  this  fact  such  compelling  force.  We  think  that  the  pur- 
chaser of  a  town  lot  on  which,  at  the  time,  there  is  a  building 
containing  a  planing-mill  plant  in  operation,  with  its  machin- 
ery, engines  and  boilen  and  other  equipment  permanently 
attached  to  the  land,  would  have  the  right  to  assume  that  he 
was  purchasing  real  property  regardless  of  the  fact  that  this 
equipment  was  necessarily  personal  property  before  it  was 
attached  to  and  became  part  of  the  land.  The  question  here 
must  be  solved  in  the  light  of  the  facts.  Had  respondent 
searched  the  records  of  deeds,  as  was  his  duty,  he  would  have 
found,  what  is  conceded,  that  title  to  the  lot  was  in  the  cor- 
poration, and  nothing  more.  As  he  was  purchasing  from  the 
corporation,  had  he  searched  the  records  of  chattel  mortgages 
for  the  name  of  the  corporation  as  mortgagor,  he  would  not 
have  discovered  the  mortgage,  for  it  was  not  made  by  the  cor- 
poration. The  statute,  as  we  have  seen,  requires  mortgages 
of  personal  property  to  be  separately  recorded  and  in  a  dif- 
ferent book  from  the  record  of  deeds.  The  record  is  con- 
structive notice  of  transactions  authorized  to  be  made  matter 
of  record  therein  but  no  further.  That  is  to  say,  the  record 
is  constructive  notice  that  the  property  mortgaged  is  personal 
property  falling  within  the  class  made  the  subject  of  chattel 
mortgage. 

In  Watkins  v.  WUkait,  104  Cal.  895,  [38  Pac.  53],  an  as- 
signment was  made  for  the  benefit  of  creditors  of  all  the  as- 
signor's real  and  personal  property  and  was  filed  for  record 
and  recorded  in  a  book  entitled  ''Book  Q  Miscellaneous."  A 
creditor  of  the  assignor  subsequently  obtained  judgment 
against  the  assignor,  and  his  contention  in  the  case  was  that, 
being  a  nonoonsenting  creditor,  and  the  assignment  having  in- 
cluded real  property,  it  was  void  as  to  him,  because  it  was  not 
recorded  in  accordance  with  the  provisions  of  article  IV  of 
the  Civil  Code,  sections  1213-1217  and  3466.  Speaking 
through  Chief  Justice  Beatty,  the  court  said:  **The  whole 
object  of  article  IV  of  the  chapter  on  recording  transfers  is 
to  prescribe  the  eflPeet  of  failing  to  record  upon  subsequent 
purchasen  or  mortgagees.    An  assignment  of  real  property 
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for  the  benefit  of  creditors  ought  to  be  subject  to  these  pro- 
yjsions  as  much  as  any  other  transfer  of  real  property,  because 
it  is  as  much  within  the  policy  of  the  statute  as  any  other 
transfer  of  such  property.  Subsequent  purchasers  and  mort- 
gagees are  entitled  to  the  same  notice  in  one  case  as  in  the 
other,  and  have  a  right  to  rely  on  the  same  means  of  knowl- 
edge  as  to  the  true  state  of  the  title  when  parting  with  value 
on  the  faith  of  the  apparent  ownership.  But  with  respect  to 
the  creditors  of  the  assignor  who  do  not  part  with  anything, 
the  case  is  totally  different  and  they  are  not  within  the  policy 
of  these  provisions.  A  transfer  may  be  valid  as  to  them 
although  void  as  to  subsequent  purchasers  in  good  faith  for 
value.''  It  is  then  shown  that  assignments  for  the  benefit  of 
creditors  are  not  required  to  be  recorded  as  prescribed  in 
chapter  lY,  iupra,  but  in  accordance  with  sections  3463  and 
3464  of  the  Civil  Code.  Thus,  an  assignment  of  real  property 
for  the  benefit  of  creditors  is  not  notice  to  mortgagees  of  such 
property  by  virtue  alone  of  its  being  recorded  as  prescribed 
by  the  statute,  although  it  is  notice  as  to  creditors.  Said  the 
eourt:  ''To  determine  what  will  give  such  constructive  notice 
[i.  e.,  notice  of  the  transfer  of  real  property]  we  look  to  sec- 
tion 1213  et  seq.  of  the  Civil  Code,  but  to  determine  what  is 
recording  without  reference  to  the  question  of  notice  to  sub- 
sequent purchasers,  we  look  to  section  1170  of  the  Civil  Code," 
which  requires  only  that  the  instrument,  duly  acknowledged, 
be  ''deposited  in  the  recorder's  office,  with  the  proper  officer." 
If  it  be  true,  as  said  in  the  opinion,  that  "to  determine  what 
will  give  constructive  notice"  of  the  transfer  of  real  property 
''we  look  to  section  1213  et  seq.  of  the  Civil  Code" — ^i.  e.,  to 
the  sections  embraced  in  article  IV — ^it  must  follow  that  the 
purchaser  need  look  no  further  unless,  as  in  the  cases  of 
mortgages  of  real  property,  which  are  "conveyances"  (section 
1215),  some  statute  requires  it,  and  we  have  no  such  statute. 
In  speaking  of  sections  1170  and  1213,  the  court  said,  in 
Cody  V.  Purser,  131  Cal.  552,  556,  [82  Am.  St.  Rep.  391,  63 
Pac.  844] :  "Each  must  be  construed  with  reference  to  the 
purposes  for  which  it  was  enacted."  That  is,  a  conveyance  of 
real  property  is  deemed  to  be  recorded  where  it  complies  with 
the  provisions  of  section  1213.  And  so  of  a  chattel  mortgage; 
and,  when  the  statute  says,  as  in  section  2963,  Civil  Code,  that 
mortgages  of  personal  property  may  be  acknowledged  and  re- 
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eorded  ''in  like  manner  and  with  like  effect  as  grants  of 
real  property/'  it  means  that  the  chattel  mortgage  is  eon- 
stractive  notice  of  what  it  contains,  and  cannot  be  regarded 
as  notice  in  any  wise  affecting  the  title  to  real  property. 
Possession  by  the  mortgagee  of  mortgaged  personal  property  is 
not  essential  to  the  validity  of  his  mortgage.  In  examining 
the  record  for  prior  encumbrances  mnst  be  look  to  the  record 
of  deeds  of  realty  f  We  think  not.  And  if  he  looked,  what 
would  he  find  but  evidence  of  the  transfer  of  land  and  its 
improvements  nndescribedf  Conversely,  the  purchaser  of 
land  need  not  look  to  the  record  of  chattel  mortgages. 

Chattel  mortgages  are  to  be  distinguished  from  conditional 
sales  where  title  remains  in  the  seller  until  the  article  is  paid 
for.  Mr.  Jones  gives  considerable  attention  to  the  subject. 
Pointing  out  that  there  is  some  conflict  of  authority,  he  says: 
''The  better  opinion  is  that  a  purchaser  of  the  realty  is  bound 
only  to  take  notice  of  the  record  title  of  the  realty,  and  is  not 
in  any  way  bound  to  examine  the  records  of  chattel  mort- 
gages,  for  he  is  not  affected  by  the  record  of  a  chattel  mort- 
gage upon  fixtures  of  such  realty."  (Jones  on  Chattel  Mort- 
gages, sec.  184.)  In  Pierce  v.  Oearge,  106  Mass.  78,  [11  Am. 
Bep.  310],  the  owner  of  a  machine-shop  gave  a  chattel  mort- 
gage on  the  machinery  therein,  before  it  was  set  up,  but  in 
contemplation  that  it  should  be  set  up  and  attached  to  the 
building.  He  afterward,  and  after  it  was  set  up,  gave  a 
mortgage  on  the  land  and  building.  Held,  that  the  second 
mortgagee  could  hold  the  machinery  against  the  first  mort- 
gagee. (Syllabus.)  (Brannan  v.  Whittaker,  15  Ohio  St. 
446;  Case  Mfg.  Co.  v.  Garven,  45  Ohio  St.  289,  [13  N.  B. 
493] ;  Rowland  v.  West,  62  Hun,  583,  [17  N.  T.  Supp.  330].) 
Mr.  Bronson,  in  his  work  on  Fixtures,  at  section  70a,  says: 
''Constructive  notice  is  not  given  to  a  mortgagee  of  the  realty 
in  respect  to  an  existing  chattel  mortgage  upon  articles  at- 
tached to  the  realty  by  filing  and  recording  the  same  as  a 
chattel  mortgage,  for  a  purchaser  or  mortgagee  of  real  estate 
need  only  inquire  for  liens  on  real  estate.  The  record  of  a 
chattel  mortgage  is  constructive  notice  only  of  an  encumbrance 
on  chattels.'' 

The  case  of  Tibheits  v.  Moore,  23  Cal.  208,  relied  on  by  ap- 
pellant,  was  a  case  where  the  mortgagor  mortgaged  a  quartz- 
mill.    He  afterward  purchased  a  steam  engine  and  boiler  and 
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gave  a  chattel  mortgage  thereon  and  so  placed  the  machinery 
in  the  qnartz-mill  that  it  became  a  part  of  the  realty.  It  was 
held  that  the  chattel  mortgage  took  priority.  The  court  seems 
to  have  placed  its  decision  on  the  fact  that  the  mortgage  on 
the  qnartz-mill  was  recorded  before  the  boiler  and  engine  were 
attached  to  the  mill  and  formed  no  part  of  the  security  then 
looked  to  by  the  mortgagee.  It  farther  appeared  as  of  some 
apparent  consequence,  for  the  court  said:  ''Both  mortgages 
are  executed  and  recorded  as  chattel  mortgages  under  the 
statute;  and  treating  them  in  that  character,  there  can  be 
no  doubt  that  the  Lombard  mortgage  [the  chattel  mortgage] 
has  priority  over  the  other  so  far  as  relates  to  the  property 
included  in  if 

Our  conclusion  is  that  the  trial  court  was  justified  in  finding 
that  defendant  Rice's  mortgage  took  priority  over  plaintiff's 
chattel  mortgage. 

The  rule  may  work  hardship  in  some  cases,  but  when  we 
consider  the  numerous  classes  and  kinds  of  personal  property 
which,  by  the  statute,  are  made  the  subject  of  chattel  mort- 
gage and  the  difficulty  that  may  arise  in  many  cases  in  iden- 
tifying the  personal  property  purported  to  be  mortgaged  as 
the  same  has  been  affixed  as  part  of  the  realty,  there  would 
seem  to  be  much  to  commend  the  rule  as  Mr.  Jones  states  it. 
In  Brawnan  v.  Whittaker,  supra,  the  court  said : ' '  It  devolved 
upon  the  chattel  mortgagee  who  sought  to  change  the  legal 
character  of  the  chattels  after  they  were  annexed  to  the 
realty,  either  to  pursue  the  mode  provided  by  law  for  encum- 
bering the  kind  of  estate  to  which  it  appeared  to  the  world 
to  belong,  and  for  giving  notice  of  such  encumbrance,  or 
otherwise  to  take  the  risk  of  a  loss  in  case  it  should  be  sold 
and  conveyed  as  a  part  of  the  real  estate  to  a  purchaser  with- 
out notice." 

2.  It  appears  from  the  findings  that  defendant  Rice  com- 
menced his  action  to  foreclose  the  mortgages  executed  by  the 
Lakeport  Mill  and  Lumber  Company,  on  October  25,  1907,  in 
which  action  the  Lakeport  Mill  and  Lumber  Company,  M.  B. 
Elliott,  plaintiff  in  the  present  action,  the  Collier  Brothers, 
copartners,  and  George  J.  Foutch  were  defendants.  On  Sep- 
tember 16,  1908,  Rice,  as  plaintiff,  recovered  judgment  and, 
on  January  9,  1908,  defendant  Hudson  was  appointed  re- 
ceiver in  said  foreclosure  action.    He  qualified  as  such  re- 
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ceiver  on  January  14,  1908,  and  acted  in  that  capacity  until 
April  18,  1910,  and  collected  the  rents,  issues  and  profits  of 
the  mortgaged  premises,  including  the  property  here  in  dis- 
pute, amounting  to  the  sum  of  $458.63  after  deducting  the 
expenses  of  his  administration  as  allowed  by  the  court,  which 
said  sum  is  one  of  the  subjects  of  the  present  controversy. 
The  court  further  found  th<at,  on  January  4,  1909,  Bice  be- 
came the  purchaser  of  the  mortgaged  premises  at  lAeriff 's  sale ; 
that  a  deficiency  judgment  for  $528.17  was  docketed  in  his 
favor  which  remains  unpaid;  ^'that  defendant  Bice  is  entitled 
to  have  the  moneys  on  deposit  in  this  action  applied  on 
account  of  said  deficiency  judgment";  that,  since  the  com- 
mencement of  the  present  action,  and  on  the  second  day  of 
January,  1910,  the  said  Bice  ''received  a  sheriff's  deed  for 
the  whole  of  the  property  covered  by  the  two  mortgages  afore- 
said; that  thereupon  he  became  the  owner  in  fee  and  seised 
in  fee,  in  the  possession  and  entitled  to  the  possession  of  all 
of  the  real  property  covered  by  the  said  two  mortgages,  in- 
cluding the  property  described  in  paragraph  VI  of  plaintiff's 
complaint,  all  of  the  latter  being  affixed  and  attached  to  and 
a  part  of  said  real  property."  The  court  also  found  as  fol- 
lows: "That  the  plaintiff  herein  was,  at  the  date  of  commence- 
ment of  the  said  foreclosure  action  [October  25,  1907],  the 
owner  of  the  unexpired  portion  of  a  leasehold  estate  for  two 
years  from  and  after  October  8,  1907,  in  the  real  property  in 
the  county  of  Lake,  state  of  California,  upon  which  said  per- 
sonal property  was  situated,  but  that  said  leasehold  estate 
was  subject  to  and  subordinate  to  the  liens  of  the  said  two 
mortgages  hereinabove  referred  to,  and  was  foreclosed  in 
the  said  action  brought  to  foreclose  said  mortgages." 

The  court  also  found  that  in  the  decree  of  foreclosure  was 
the  following  reservation:  ''All  respective  adverse  claims  of 
plaintiff  and  of  defendant  M.  B.  Elliott,  in  and  to  the  engine, 
boiler  and  machinery  described  in  the  answer  of  said  defend- 
ant, are  not  determined  or  adjudicated  in  this  action,  or  by 
this  decree,  but  are  expressly  reserved. 

"But  all  rights  of  said  defendant,  Elliott,  as  lessee  in  and 
to  the  lot  described  in  the  complaint  (exclusive  of  said  boiler, 
engine  and  machinery),  are  found  and  adjudged  to  be  sub- 
sequent and  subject  to  plaintiff's  mortgages,  and  are  fore- 
closed hereby,  while  the  question  whether  or  not,  as  between 
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the  parties  to  this  action^  said  boiler,  engine  and  machinery 
form  part  of  the  realty,  is  also  expressly  reserved. 

''The  rights  of  said  defendants,  Page  B.  Ck>llier  and  Will- 
iam B.  Collier,  Jr.,  in  and  to  the  part  of  the  premises  de- 
scribed in  their  answer,  arising  out  of  any  matter  prior  in 
date  to  the  execution  of  plaintiff's  mortgages  (if  any  such 
rights  they  have),  are  not  adjudicated  or  determined  in  this 
action  or  by  this  decree,  but  are  expressly  reserved.'' 

It  further  appeared  that,  on  March  5,  1909,  a  settlement 
agreement  was  entered  into  between  the  Lakeport  Mill  and 
Lumber  Company  and  the  Beaches  on  the  one  part  and  the 
creditors  of  the  said  corporation  on  the  other  part,  whereby 
the  corporation  sssigned  all  its  property  to  Herbert  Y.  Keeling 
as  trustee  for  the  benefit  of  all  its  creditors.  Among  the  cred- 
itors who  assigned  their  claims  was  defendant  Bice  in  the 
amount  of  $528.17,  which  is  the  exact  amount  of  his  deficiency 
judgment  in  the  foreclosure  suit.  Among  other  paragraphs 
in  this  assignment  is  the  following: 

''Fourth.  That  no  claim  be  made  by  said  creditors  to  the 
rents  of  the  mortgaged  premises  heretofore  foreclosed  in  the 
superior  court  of  the  county  of  Lake,  state  of  California,  in 
the  action  of  P.  A.  Rice  y.  Lakeport  Mill  and  Lumber  Cam' 
pony  ei  al,,  and  which  said  rents  are  now  in  the  hands  of,  or 
may  hereafter  be  received  by,  a  receiver  heretofore  appointed 
by  said  superior  court,  saving  and  excepting  such  daim  hereto 
as  the  said  D.  A.  Bice  may  have  by  virtue  of  his  right  thereto 
(thereto  t)  ss  the  purchaser  of  said  mortgaged  premises  at 
the  foreclosure  sale." 

It  does  not  distinctly  appear  that  defendant  Bice's  claim 
of  $528.17  represented  his  deficiency  judgment,  but  as  he  had 
no  other  daim  and  as  the  amounts  are  identical,  it  is  not  to  be 
doubted  that  they  are  the  same,  and  this  seems  not  to  be 
questioned. 

Some  controversy  has  arisen  over  the  meaning  of  this  fourth 
paragraph  of  the  assignment,  respondent  claiming  that  "it 
was  intended  by  Bice  to  reserve  all  his  rights  to  the  fund  now 
in  the  hands  of  the  court,  and  the  trial  court,  after  hearing 
all  of  the  witnesses  and  documentary  evidence  before  it,  found 
that  said  assignment  did  not  prejudice  Rice's  right  in  said 
deficiency  judgment."  Rice  testified  as  follows:  "I  purchased 
this  property  at  a  foreclosure  sale  •  •  •  and  I  took  a  deficiency 
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judgment.  .  •  .  Since  tluit  time  the  deficiency  judgment  has 
been  settled.  I  signed  my  rights  all  away  to  it.  There  is 
no  deficiency  judgment  in  my  favor  against  anybody."  It 
seems  to  us  that  Mr.  Bice  took  the  correct  view  of  his  own 
agreement  and  that  his  deficiency  judgment  was  duly  trans- 
ferred to  trustee  Keeling.  Rice  reserved  only  his  rights  as 
purchaser  under  the  foreclosure  sale,  which  are  no  greater 
than  if  a  stranger  to  the  action  were  the  purchaser.  The  trial 
court  adjudged  that  h«  was  entitled  to  the  funds  turned  over 
l^  the  receiver,  which  represented  the  rents,  issues  and  profits 
of  the  property — both  the  lot  proper  and  the  disputed  per- 
sonal property — by  virtue  of  his  deficiency  judgment  and  not 
as  a  purchaser  at  the  foreclosure  sale.  In  this  we  think  the 
eourt  was  in  error.  He  no  longer  had  any  rights  as  a  de- 
fideney  judgment  creditor,  for  they  passed  to  the  trustee,  and 
what,  if  any,  rights  he  had  to  this  fund  as  a  purchaser  at 
the  foreclosure  sale  are  not  ascertained  or  found  by  the 
eourt.  Whether  or  not  Bice's  proportion  of  the  funds  as  such 
purchaser  can  be  ascertained  from  the  record,  as  it  now 
stands,  would  be  difficult  to  determine,  and,  if  it  could  be 
determined,  we  have  no  power  to  make  a  finding  as  to  the 
amount. 

8.  The  record  contains  a  copy  of  the  judgment-roll  in  an 
action  commenced  by  this  plaintiff  against  Hudson  in  his 
individual  capacity  and  defendant  Bice.  The  purpose  of  that 
action  seems  to  have  been  the  same  as  in  the  present  action. 
The  judgment  was  in  favor  of  defendant  Hudson,  and  a 
judgment  of  nonsuit  was  entered  as  to  Bice  and  it  is  now 
pleaded  in  bar.  Subsequently  the  court  granted  leave  to 
plaintiff  to  bring  the  action  against  Hudson  in  his  capacity 
of  receiver  and  that  is  the  present  action.  We  do  not  think 
the  judgment  in  the  former  action  was  a  bar  to  this  action. 
Hudson,  individually,  is  not  the  same  person  as  Hudson  re- 
ceiver. Among  other  requirements  of  a  judgment  pleaded  in 
bar  is  this :  that  the  action  must  be  between  the  same  parties 
in  the  same  capacity  and  the  judgment  must  be  "in  respect 
to  the  matter  directly  adjudged."  (Code  Civ.  Proc,  subd.  2, 
sec.  1908;  Laguna  etc.  Dist.  v.  Charles  Martin  Co.,  5  Cal. 
App.  172,  [89  Pac.  993] ;  Hughes  v.  United  States,  4  Wall. 
232,  [18  L.  Ed.  303].)     That  a  receiver  is  not  liable  in  his 
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individual  capacity  was  decided  in  Ti^pscoii  y.  Lyon,  103  CaL 
305,  306,  [37  Pac.  225]. 

The  judgment  is  affirmed  except  in  so  far  as  it  adjudges 
the  funds  turned  over  by  the  receiver  to  belong  to  defendant 
Rice,  and,  as  to  such  funds,  the  judgment  is  reversed  and  the 
trial  court  is  directed  to  ascertain  to  what  portion,  if  any,  of 
such  funds  Rice  is  entitled  as  purchaser  at  the  foreclosure 
sale  and  render  judgment  accordingly,  each  party  to  pay  his 
own  costs  incurred  on  this  appeaL 

Hart,  J.,  and  Burnett,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt» 
after  judgment  in  the  district  oourt  of  appeal,  was  denied  by 
the  supreme  court  on  June  3, 1912,  and  the  following  opinion 
then  rendered  thereon: 

THE  COURT.— The  petition  for  hearing  in  this  court  is 
denied. 

We  are  satisfied  with  the  rule  stated  in  the  opinion  of  the 
district  court  of  appeal,  to  the  effect  that  a  purchaser  or  mort- 
gagee of  land  need  not  examine  the  record  of  chattel  mort- 
gages, so  far  as  it  applies  to  chattels  of  the  character  involved 
in  this  case.  Whether  or  not  the  rule  applies  to  all  property 
mortgageable  as  chattels — growing  crops,  for  example — ^is  a 
question  not  involved  in  this  casei  and  upcm  which  we  express 
no  opinion. 


•  i  •  I  ( 
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[CSt.  No.  »a2.    Third  AppelUte  District.— April  %  1912.] 

A.  J.  RAISCH,  Respondent,  v.  CHARLES  A.  WARREN, 
Jr.,  Administrator  of  Estate  of  CHARLES  A.  WARREN, 
Deceased,  WILLIAM  T.  WARREN,  CHARLES  A. 
WARREN,  Jb.,  WILLIAM  T.  WARREN,  as  Guardian 
of  the  Person  and  Estate  of  HENRT  0.  WARREN,  a 
Minor,  BERTHA  WARREN,  CLAUDINE  WARREN, 
CHARLES  A.  WARREN  COMPANY,  a  Corporation, 
and  A.  E.  BUCEMAN,  Defendants;  CHARLES  A. 
WARREN,  Jb.,  Appellant 

Action  roa  Pibtnbbship  Accountino— Oobporations  Used  as  Instru* 

MENTALITIES — OlIT   Or   STOCK   BY   DECEASED    PaBTNEK   TO    HEIBS-^ 

Equitt  JuBiSDionoN  AND  BxuxT. — ^A  eomplaiot  in  an  action  for 
an  aeeonnting  and  lettlement  of  a  partnership  between  plaintiff  and 
one  of  the  defendants  and  a  deceased  partner,  which  shows  that  the 
eorporation  defendant  and  another  corporation  named  were  used 
as  instrumentalities  of  the  partnership  in  carrying  on  construction 
work  for  the  United  States,  and  that  the  deceased  partner  is  largely 
indebted  to  the  partnership,  but  had  caused  his  shares  of  stock  in 
such  eorporation  to  be  transferred  to  his  heirs  as  a  gift  causa  mortis, 
states  a  ground  for  relief  in  equity  as  against  such  administrator 
and  heirs,  and  they  may  be  restrained  from  disposing  of  such  stock 
pending  the  settlement  of  the  partnership  accounts. 

Hi. — Ventte  07  EguiTT  Action — ^Pbesumsd  Pbocbdube  upon  Judgment. 
Such  action  in  equi^  for  an  accounting  of  the  partnership  may  be 
brought  and  tried  in  the  superior  court  of  a  county  other  than  that 
in  which  the  estate  is  being  administered.  But  if,  upon  the  trial, 
anything  is  found  due  from  the  estate,  it  is  to  be  presumed,  if  no 
ground  in  equity  appears  for  a  different  procedure,  that  the  court 
would  be  guided  by  section  1504  of  the  Code  of  Civil  Procedure, 
in  formulating  its  judgment,  whereupon  a  certified  transcript  of 
the  original  docket  of  the  judgment  would  be  filed  among  the  papers 
of  the  estate  in  the  county  in  which  the  estate  is  being  administered. 

IA.— JUBISDIGTION    OF    SUPEBIOB   GOUBTS    Uf    EQIHTT    Ck>EXTENSIVE. — ^AU 

of  the  superior  courts  have  like  original  jurisdiction  "in  all  cases 
in  equity,"  and  their  process  extends  "to  all  parts  of  the  state." 
The  superior  court  of  the  city  and  county  of  San  Francisco  has  the 
same  jurisdiction  in  equity  as  the  superior  court  of  Alameda  county, 
in  which  the  estate  is  being  administered;  and  if  the  action  in 
•qni^  could  be  maintained  in  the  latter  county,  there  is  no  reason 
why  it  may  not  be  prosecuted  in  the  former.  So  far  as  juris- 
diction in  equitj  is  concerned,  the  two  counties  stand  upon  the  same 
footing. 
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!]>.— Q^nBsnoN  or  Ghanqb  or  YnnTS— Bioht  to  Buno  Aotion  nr  Ak* 
OTHXB  CouNTT  Unaitbotid. — liwexk  if  tbe  right  ihoald  exist  to  hxw 
the  action  in  equity  tried  in  Alameda  eonnty,  ineh  right  is  not  to 
be  eonfonnded  with  the  right  to  bring  the  aetion  in  the  superior 
court  of  the  eitj  and  eountj  of  San  I^aneiseo. 

Id« — Pown  IN  Equity  to  Emiobob  Bclbv— Pabtibs  Bbtobb  Oodbt— 
iNJTTNcnoN  Against  Ditkbsion  or  Stock — ^Powbb  not  Limitbd 
BT  Pbovision  fob  Judgmbnt. — ^Where  the  aetion  in  "eqnitj"  inrolves 
the  assumption  that  the  estate  of  pkintiiTs  deceased  eopartner 
will  be  shown  to  be  Indebted  to  plaintiff  and  his  assignor,  another 
eopartner,  on  a  fair  accounting^  in  a  large  sum  of  money,  that  the 
Inventoried  estate  Is  wholly  insnlBcient  to  meet  the  claim,  and  that 
the  administrator  and  heirs  who  are  before  the  court  haTS  possession 
of  corporate  stock  of  great  value,  which  rightfully  belongs  to  the 
estate,  and  should  be  applied  to  the  judgment  upon  such  accounting, 
and  that  ito  dirersion  therefrom  should  be  enjoined,  it  cannot  be 
mainteined  that  such  scheme  must  collapse  and  the  injunction  must 
fall,  by  the  limitation  of  the  court's  power  under  secHon  1504  of 
the  Cods  of  Ciril  Procedure.  The  court's  power  in  equity  Is  not 
limited  l^  that  section. 

In. — ^PowBB  or  EqwTY  to  Kakb  BBUBf  Oomplbi»  Obdbb  iob  Baxm 
OF  Stock  and  Dibpobal  or  Pbogebdb. — ^When  a  court  of  equity  has 
once  obtained  jurisdiction,  it  will  do  complete  justice  by  deciding 
the  whole  case.  It  may  order  the  sale  of  the  shares  of  stock  which 
have  been  wrongfully  placed  in  the  custody  of  the  administrator 
and  heirs,  and  their  proceeds  applied  to  the  payment  of  the  creditors 
of  the  estate.  Including  the  plaintiff,  when  his  claim  to  payment 
Is  establislied^  or  it  may  order  the  administrator,  who  is  a  party 
defendant  before  the  court,  to  take  possession  of  such  shares  of 
stock,  and  to  sell  the  same  and  apply  the  proceeds  to  the  payment 
of  creditors  of  the  estate.  The  court  wiU  not  be  left  with  ito  hands 
tied,  without  power  to  make  any  disposition  of  the  stock  to  satisfy 
the  plaintiff's  claim. 

Id. — ^Natubb  07  Action — ^Nor  a  Cbeditob'b  Bill— PABTNBBsmp  Ao- 
COUNTINO — Incidental  Bbliby. — The  action  cannot  be  strictiy  called 
a  creditor's  bill;  but  it  is  an  action  in  equity  for  an  accounting  of 
the  affairs  of  a  partnership,  which  the  administrator  has  no  power 
to  adjust,  and  incidentally  to  cause  property  belonging  to  a  deceased 
partner  to  be  subjected  to  administration  for  the  benefit  of  plain- 
tiff, as  a  creditor,  and  otlier  creditors  of  the  estate.  The  fact 
that  at  the  beginning  of  the  action  the  plaintiiTs  claim  was  not 
reduced  to  judgment  cannot  preclude  incidental  equiteble  relief  to 
prerent  the  dirersion  of  such  property,  which  the  administrator  and 
heirs  wrongfully  claim  as  their  own,  since  if  the  plaintiff  was  deprived 
of  access  thereto  he  would  be  remediless. 

Id.— LllfflTBD   POWBB   OF   PBOBATB   Ck)X7BT — ^RXLIBF   Df    EQUITT   OOUBT. — 

The  superior  court  sitting  in  probate  cannot  go  into  an  accounting 


April,  1912.]  Raisch  v.  Wabbsk.  657 

of  a  eopartnerahip,  nor  determine  the  ownersUp  of  ■hares  of  stock 
which  are  as  yet  no  part  of  the  estate,  and  in  respect  of  which  the 
administrator  refuses  to  take  steps  necessary  to  determine  their 
ownership.    The  equity  court  alone  can  and  will  afford  relief  where 
the  powers  of  the  probate  court  are  inadequate  to  do  justice. 

Id. — Injunction  Justifiable — Di80KinoN« — ^The  injunction  was  justi- 
fiable where  the  facts  show  that  by  no  other  means  could  the  prop- 
erty have  been  preserved  to  await  the  result  of  the  accounting. 
Where  an  injunction  is  justifiable,  the  issuing  of  the  writ  is,  in  a 
large  degree,  a  matter  of  discretion,  which  should  be  exercised  in 
favor  of  the  party  most  likely  to  be  injured. 

APPEAL  from  an  order  of  the  Superior  Oonrt  of  the  City 
and  County  of  San  Francisco  refusing  to  dissolve  and  vacate 
an  order  of  injunction.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Aylett  R.  Cotton,  and  Aylett  B.  Cotton,  Jr.,  for  Appellant 

Peter  F.  Dunne,  and  C.  H.  Wilson,  for  Respondent 

CHIPMAN,  P.  J. — ^Injunction.  Upon  filing  the  complaint 
and  executing  a  bond  for  $1,000,  the  court  granted  the  prayer 
of  the  complaint  for  an  injunction,  further  ordering  that 
defendants  show  cause  at  a  date  named  "why  this  order  should 
not  be  continued  in  force  until  the  further  order  of  the  court 
in  the  premises.''  Before  the  hearing  thus  ordered,  defend- 
ant, Charles  A.  Warren,  Jr.,  served  and  filed  his  motion  to 
dissolve  and  vacate  said  order  of  injunction,  based  on  the 
complaint  in  said  action  and  upon  the  ground  that  "said 
complaint  does  not  state  or  show  that  any  ground  or  cause 
exists  or  has  existed  for  the  making  of  said  order  or  for  the 
granting  of  any  injunction  in  this  action." 

At  the  hearing  the  court  ordered:  "1.  That  the  demurrers 
to  complaint  be  overruled  ten  days  to  answer;  2.  Motion  to 
dissolve  injunction  denied;  3.  Motion  to  appoint  receiver  de- 
nied without  prejudice  to  renewal  of  motion.''  It  appears 
from  the  record  that  "Said  order  included  the  decision  of  said 
court  upon  motions  of  other  parties,  as  well  as  said  motion 
of  said  Charles  A.  Warren,  Jr.,  and  also  decisions  of  de- 
murrers." 

Defendant,  Charles  A.  Warren,  Jr.,  excepted  to  the  order 
denying  his  motion  "to  dissolve  said  order  of  injunction  and 

18  Cal.  App.- 
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refusing  to  dissolve  Mid  order  of  injunction  as  to  IdnL*'  He 
alone  appeals  "from  the  order  made  and  entered  .  .  .  refus- 
ing to  dissolve  the  injunction  granted  on  the  twenty-seventh 
day  of  January,  1910,  .  .  .  and  denying  said  defendant's  mo- 
tion to  dissolve  said  injunction." 

The  averments  of  the  complaint  are  substantially  as  fol- 
lows :  That  on  March  1, 1903,  Charles  A.  Warren,  the  defend- 
ant Buckman  and  plaintiff  formed  a  psxtnership  for  the 
purpose  of  securing  contracts  from  the  United  States  govern- 
ment and  performing  said  contracts  when  secured,  relating  to 
what  is  known  as  the  Truckee-Carson  Project  of  Nevada,  and 
that  said  partnership  continued  until  the  death  of  said 
Charles  A.  W«trren,  which  is  alleged  to  have  occurred  on 
December  24,  1908;  that  defendant  C.  A.  Warren  Company 
now  is  and,  since  April  2,  1903,  has  been  a  duly  organized 
California  corporation,  as  also  is  and  has  been  the  San  Fran- 
cisco Construction  Company,  since  January  8,  1900;  that 
from  the  beginning  of  said  partnership  to  its  termination 
aforesaid  ''the  two  corporations  last  mentioned  were  con- 
trolled, operated  and  used  by  such  partnership  to  facilitate, 
carry  on  and  advance  the  affairs,  work  and  business  of  said 
partnership,  and  acting  for  and  under  the  direction  of  said 
copartners,  did  duly  make  to  the  Secretary  of  the  Interior 
of  the  United  States  certain  proposals  for  doing  the  con- 
struction work  in  connection  with  the  aforesaid  Trucked* 
Carson  Project  of  Nevada";  that  said  proposals  were  ac- 
cepted and  pursuant  thereto  said  corporation,  C.  A.  Warren 
&  Company,  ''for  the  purposes  aforesaid  and  acting  for  and 
under  the  direction  of  said  copartners,  and  as  an  instrument 
of  said  partnership  to  facilitate  and  carry  on  its  business, 
did  duly  make  and  enter  into  a  certain  contract  with  the 
United  States,"  engaging  to  perform  certain  work  relating 
to  said  project,  for  whidi  the  said  United  States  agreed  to 
pay  said  corporation  certain  sums  of  money  and  that  said 
corporation  fully  completed  said  work.  Then  follow  aver- 
ments that  the  said  corporation,  the  said  San  Francisco  Con- 
struction Company,  for  purposes  as  above  averred,  and  acting 
for  said  copartnership  as  above  averred,  entered  into  another 
contract  with  the  United  States  to  further  prosecute  the  work 
on  said  project,  for  which  the  said  United  States  agreed  to 
pay  said  corporation  certain  sums  of  money,  and  that  "said 
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copartners,  doing  businaas  as  such  in  the  name  of  said  cor- 
poration, San  Francisco  Construction  Company,  did  duly 
.  .  .  complete  the  contract  last  aforesaid/'  Then  follow  also 
averments  relating  to  a  third  contract  entered  into  by  said 
last-named  corporation  for  like  purposes  as  above  set  forth  and 
as  in  other  alleged  cases,  "acting  for  and  under  the  direction 
of  said  copartners/'  and  "for  the  purpose  of  facilitating, 
carrying  on  and  advancing  the  affairs,  work  and  business  of 
said  partnership'';  that  defendant^  Charles  A.  Warren,  Jr., 
was  duly  appointed  administrator  of  the  estate  of  Charles  A. 
Warren,  deceased,  on  January  15, 1909 ;  that  defendant  Buck- 
man  assigned  to  plaintiff  all  his  right  and  interest  in  and  to 
all  demands  against  the  estate  of  Warren,  deceased,  but  now 
claims  some  interest  in  the  assets  of  said  partnership;  that 
there  has  never  been  an  accounting  between  said  copartners  as 
to  its  business,  nor  has  there  been  an  accounting  between  the 
surviving  members  and  defendant  Charles  A.  Warren,  Jr.,  the 
administrator  of  said  estate  of  said  deceased  copartner;  "that 
should  an  accounting  be  had  of  the  aforesaid  copartnership 
matters  and  business,  it  will  be  found  and  ascertained  that  a 
large  sum  of  money,  to  wit,  the  sum  of  about  $150,000  is  due 
from  the  estate  of  said  Charles  A.  Warren,  deceased,  on  ac- 
count of  said  copartnership  matters  and  business,  to  this  plain- 
tiff"; that  plaintiff  has  demanded  of  defendant  Warren,  Jr., 
administrator  of  the  estate  of  Warren,  deceased,  and  of  de- 
fendant Buckman,  an  accounting  of  said  copartnership  busi- 
ness, but  said  defendants  have  refused  and  still  refuse  to  make 
such  accounting;  that  plaintiff,  within  the  time  allowed  by  law 
therefor,  prei>ared  his  contingent  claim  against  the  estate  of 
said  deceased  in  which  was  recited  "substantially  all  the 
matters  aforesaid  and  stated  the  particulars  of  said  contin- 
gent claim,  and  demanded  that  an  accounting  be  had  forth- 
with between  this  plaintiff  and  the  said  administrator  of  the 
estate  of  Charles  A.  Warren,  deceased,  and  that  provision  be 
made  for  the  payment  of  such  sum  as  may  be  found  to  be  due 
this  plaintiff  on  such  accounting,  and  that  such  payment  be 
made  from  and  out  of  the  assets  of  the  estate  of  said  de- 
ceased"; that  said  administrator  rejected  said  contingent 
claim;  that  said  administrator  has  duly  returned  an  inventory 
of  said  estate  showing  the  same  to  be  of  the  value  of  $8.798.66 ; 
that  said  inventoiy  does  not  show  the  true  value  and  character 
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of  the  entire  estate  left  by  deceased;  that  the  said  corpora- 
tion, the  Charles  A.  Warren  Company,  had  a  capital  stock  of 
$100,000,  divided  into  100,000  shares  of  the  par  value  of  $1 
each,  of  which  deceased,  at  the  time  of  his  death,  was  the 
owner  of  60,416  shares;  that,  immediately  before  his  death, 
said  Warren  delivered  all  his  said  shares  to  one  Haskell,  with 
instructions  that,  in  the  event  of  the  death  of  said  Charles  A. 
Warren,  Haskell '' should  then,  and  in  that  event  only,  deliver 
said  capital  stock  to  the  defendants  herein,  William  T.  War- 
ren, Charles  A.  Warren,  Jr.  and  Henry  0.  Warren  in  equal 
shares'';  but  should  he  survive  his  then  illness,  said  capital 
stock  was  to  remain  the  property  of  said  Charles  A.  Warren, 
''who  was  to  repossess  the  same  and  enjoy  the  income  thereof 
and  have  all  the  rights  and  benefits  arising  from  the  owner- 
ship thereof";  that,  after  the  death  of  said  Warren,  said 
capital  stock  was  delivered  by  said  Haskell  as  directed  by  said 
Warren,  and  the  said  transferees  aforesaid  are  now  the  holders 
thereof,  and  that  the  defendants  Bertha  and  Claudine  Warren 
claim  some  interest  therein;  "that  said  capital  stock  is  of  great 
value,  to  wit,  of  the  value  of  about  $1,000,000,  and  that  the 
same  is  a  part  of  the  estate  of  said  Charles  A.  Warren,  de- 
ceased, and  is  subject  to  the  payment  of  the  debts  proven  and 
allowed  against  said  estate";  that  said  estate  of  Warren,  drv 
ceased,  and  said  William  T.,  Charles  A.,  Jr.,  Henry  0.,  Bertha 
and  Claudine  Warren  ''have  not  sufficient  property  out  of 
which  to  pay  plaintiff's  claim,  unless  resort  be  had  to  that 
represented  by  the  capital  stock  of  said  Charles  A.  Warren 
Company;  that,  except  for  said  shares  of  capital  stock  and 
the  value  thereof,  the  said  Warrens  [naming  them]  are  each 
and  all  of  them  financially  irresponsible";  that  they  have 
threatened  to  sell  said  shares,  in  which  event  "they  and  each 
of  them  would  be  wholly  unable  to  deliver  to  Charles  A.  War- 
ren,  Jr.,  administrator  of  the  estate  of  Charles  A.  Warren, 
deceased,  sufficient  of  the  property  of  said  deceased  or  suffi- 
cient money  or  property  of  any  kind  to  pay  the  amount  due 
from  said  estate  to  this  plaintiff  on  his  aforesaid  claim,  and 
that  should  said  sale  or  disposition  of  said  stock  be  made,  this 
plaintiff  "would  be  wholly  without  remedy  in  the  premises 
and  would  suffer  great  or  irreparable  injury";  that  defend- 
ant, William  T.  Warien^  was  by  order  of  court  duly  appointed 
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guardian  of  the  person  and  estate  of  defendant  Henry  0. 
Warren,  a  minor. 

Plaintiff  prays  for  an  accounting  of  all  mattem  relating  to 
said  copartnership;  for  judgment  against  said  administrator 
for  the  amount  that  may  be  due  plaintiff  on  such  accounting ; 
for  a  writ  of  injunction  enjoining  the  sale  of  said  capital 
stock ;  for  the  appointment  of  a  receiver  and  such  further  re- 
lief as  may  be  just. 

At  the  hearing  of  the  motion  there  were  read  the  affidavits 
of  plaintiff  and  one  ChurclL  Plaintiff's  affidavit  is  to  like 
effect  as  the  complaint  in  the  action ;  he  also  deposes  that  the 
inventory  returned  by  said  administrator  does  not  include 
said  shares  of  said  capital  stock ;  that,  in  the  transfer  of  said 
stock  to  said  Haskell,  ''the  said  Warren  did  not  part  with  all 
dominion  over  the  same  or  pass  the  same  beyond  his  control 
for  all  time,  and,  furthermore,  that  said  gift  was  subject  to 
defeasance  in  favor  of  said  Warren 's  creditors,  and  that  as  to 
this  affiant,  a  creditor  of  said  Warren,  said  gift  of  said  capital 
stock  is  wholly  void."  The  affidavit  of  Church,  used  at  the 
hearing  of  the  motion,  was  to  the  effect  that  he  was  a  director 
of  the  Charles  A.  Warren  Company  from  its  organization  to 
the  death  of  Charles  A.  Warren ;  that  the  affairs  of  the  corpo- 
ration were  ''controlled,  directed  and  managed  wholly  and 
entirely  by  said  Charles  A.  Warren'';  that,  with  the  exception 
of  the  five  shares  each  issued  to  the  directors,  Warren  con- 
trolled all  the  shares;  that  "the  business,  property  and  affairs 
of  said  Charles  A.  Warren  were,  from  the  time  of  the  incorpo- 
ration of  said  corporation  to  the  twenty-fourth  day  of  Decem- 
ber, 1908,  from  time  to  time  during  said  period,  transferred 
from  said  Charles  A.  Warren  to  said  corporation";  that  "at 
all  times  from  the  date  of  the  incorporation  thereof  to  the 
time  of  his  death,  he,  the  said  Charles  A.  Warren,  received  the 
entire  income  of  said  corporation  and  used  and  disposed  of 
the  same  as  his  personal  property  and  according  to  his  per- 
sonal will  and  wishes";  that  no  dividends  were  declared,  but 
that  all  of  the  funds  of  the  corporation  and  all  its  earnings 
were  personally  controlled  by  said  Warren;  that,  "according 
to  the  best  judgm^it  and  Imowledge  of  this  affiant,  all  the 
property  owned  by  said  corporation  and  all  the  stock  thereof 
were  a  part  and  portion  of  the  estate  of  Charles  A.  Warren 
at  the  time  of  his  death,  on  or  about  December  24, 1908." 
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The  estate  of  Charles  A.  Warren,  deceased,  is  beiug  admin- 
istered in  the  superior  court,  sitting  in  probate,  in  Alameda 
county,  and  this  action  was  commenced  and  is  pending  in  the 
superior  court  of  the  city  and  county  of  San  Francisco. 

Appellant  contends  that,  **  under  section  1504,  Code  of  Civil 
Procedure,  in  an  action  of  this  nature,  the  court  has  no  juris- 
diction to  provide  for  the  payment  of  any  judgment,  and 
hence  no  jurisdiction  to  make  any  investigation  as  to  what 
property  may  belong  to  an  estate,  or  to  make  an  order  enjoin- 
ing the  disposition  of,  or  appointing  a  receiver  of,  any  prop- 
erty/' The  argument  seems  to  be  that,  under  section  1504, 
supra,  the  judgment  only  establishes  the  claim  in  the  same 
manner  as  if  allowed  by  the  administrator,  and  the  judgment 
must  be  that  the  administrator  pay  in  due  course  of  adminis- 
tration; "that  there  is  no  administration  running  its  course  in 
the  city  and  county  of  San  Francisco,  where  this  action  is,  and 
it  is  only  the  superior  court  in  Alameda  county,  in  which  the 
estate  is  being  administered,  that  can  make  application  of  the 
assets  of  the  estate  so  as  to  pay  in  the  due  course  of  adminis- 
tration"; that  the  superior  court  of  the  city  and  county  of 
San  Francisco  "has  no  jurisdiction  to  take  action,  even  after 
judgment,  to  enforce  payment  of  any  judgment;  and  surely 
has  no  jurisdiction  to  issue  an  injunction  before  judgment  to 
restrain  the  disposition  of  property";  that  a  judgment  upon 
a  rejected  claim  is  no  more  effective  than  a  claim  allowed  by 
an  administrator  or  the  judge ;  citing  HaU  v.  Cayoi,  141  Cal. 
13,  16,  [74  Pac.  299].  Appellant  then  takes  up  the  general 
proposition,  to  which  the  brief  is  mainly  devoted,  that  "it  is 
contrary  to  all  the  authorities  to  attempt  to  intterfere,  by  in- 
junction or  otherwise,  with  the  disposition  of  property  before 
judgment  is  obtained,  unless  the  plaintiff  has  some  lien  on  the 
property  or  interest  therein,"  and  none  is  here  alleged.  In 
support  of  this  contention,  adjudicated  cases  and  opinions  of 
text-writers  are  cited  from  which  the  general  rule  is  deducible 
that  a  simple  contract  creditor,  or  a  creditor  at  large,  whose 
claims  are  not  yet  reduced  to  judgment,  cannot  maintain  a 
creditor's  bill.  (Citing  2  High  on  Injunctions,  4th  ed.,  sees. 
406,  1403;  6  Pomeroy's  Equity  Jurisprudence,  sec.  882;  Ohm 
V.  Superior  Court y  85  Cal.  545,  [20  Am.  St.  Rep.  245,  26  Pac. 
244]   [approved  in  Field,  Admr.,  v.  Andrada,  106  Cal.  107, 
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[39  Pac.  323] ;  and  ShieU  y.  Nathan,  12  OaL  App  604,  [108 
Pac.  34].) 

On  the  question  of  jurisdiction  generally,  the  code  provides 
that  superior  courts  ''have  original  jurisdiction  in  all  cases 
in  equity"  (Code  Civ.  Proc.,  sec.  76) ;  and  their  process  ex- 
tends ''to  all  parts  of  the  state. ''  (Id.,  sec.  78.)  The  superior 
court  of  the  dty  and  county  of  San  Francisco  has  the  same 
jurisdiction  as  the  superior  court  of  Alameda  county,  and  if 
the  action  can  be  maintained  in  the  latter  court,  we  can  see 
no  reason  why  it  may  not  be  prosecuted  in  the  former.  The 
suggested  difficulty  of  enforcing  a  judgment,  should  plaintiff 
recover,  in  the  San  Francisco  court,  is  fanciful  rather  than 
reaL  If,  on  the  trial,  anything  is  found  to  be  due  plaintiff 
by  the  estate  of  Warren,  deceased,  it  is  to  be  presumed  that 
the  court  would  be  guided  by  section  1504,  Code  of  Civil  Pro- 
cedure, in  formulating  its  judgment,  whereupon  "a  certified 
transcript  of  the  original  docket  of  the  judgment''  would  be 
"filed  among  the  papers  of  the  estate  in  court,"  i.  e.,  in  the 
Alameda  county  court,  as  the  said  section  provides.  Precisely 
the  same  iu)urse  would  be  pursued  if  the  action  were  to  be 
tried  in  the  superior  court  of  Alameda  county.  The  sugges- 
tion that  there  "is  no  administration  running  its  course"  in 
the  San  Francisco  court,  where  this  action  is  pending,  and 
that  it  is  only  the  Alameda  court  "that  can  make  application 
of  the  assets  of  the  estate  so  as  to  pay  in  due  course  of  admin- 
istration," does  not,  in  our  opinion,  complicate  the  case  or 
strengthen  appellant's  position.  The  superior  court  as  now 
constituted  has  jurisdiction,  as  we  have  seen,  in  all  cases  in 
equity  (Code  Civ.  Proc.,  subd.  1,  sec.  76),  and,  by  the  same 
section,  it  is  given  jurisdiction  in  civil  actions  of  the  class 
therein  described  (subdivision  2)  ;  in  all  cases  at  law  as  defined 
(subdivision  3) ;  of  still  other  actions  mentioned  and  "of  all 
matters  of  probate"  (subdivision  4).  In  exercise  of  its  juris- 
diction "in  cases  in  equity,"  such  as  the  one  here,  and  its 
jurisdiction  in  "matters  of  probate,"  such  as  administering 
the  Warren  estate,  the  proceedings  of  the  superior  court  are 
as  distinct  and  as  dissociated  as  if  there  were  two  separate  and 
different  courts  exercising  these  powers.  So  far,  therefore,  as 
the  question  of  jurisdiction  is  concerned,  the  superior  courts 
of  the  two  counties  stand  on  the  same  footing.  The  right  to 
have  the  ease  transferred  for  trial  to  the  Alameda  court,  if 


664  Raibch  t;.  Wabren.  [18  Cal.  App. 

mch  right  exists,  is  not  to  be  confounded  with  the  right  to 
bring  the  action  in  the  city  and  county  of  San  Francisco. 

In  his  reply  brief,  appellant  complains  that  respondent  has 
not  pointed  out  any  way  of  escaping  the  supposed  dilemma 
in  which  he  may  find  himself  should  he  secure  judgment  for 
some  amount  which,  when  secured,  the  court  cannot  enforce ; 
that  counsel  should  have  explained  ''what  would  be  the  fate 
of  the  injunction  in  this  case  when  such  judgment  would  be 
made,  inasmuch  as  the  court's  power  to  act  in  the  case  would 
terminate  on  making  such  judgment ;  and  have  explained  what 
would  or  could  have  been  accomplished  by  the  issuing  of  an 
injunction  restraining  the  disposition  of  the  property.''  As 
these  supposed  ddfiSculties  are  advanced  in  aid  of  the  argument 
that  the  court  had  no  power  to  make  the  order,  we  cannot 
overlook  them,  though  unnoticed  by  respondent. 

The  action  proceeds  on  the  assumption  that  the  estate  of 
plaintiff's  copartner,  Warren,  will  be  shown  to  be  indebted  to 
him,  on  a  fair  accounting,  in  a  large  sum  of  money;  that  the 
property  of  the  estate  returned  by  the  administrator  in  his 
inventory  is  wholly  insufficient  to  meet  this  claim ;  that  certain 
of  the  defendants,  among  them  the  administrator  himself,  hold 
certain  property,  to  wit,  the  alleged  shares  in  the  Warren  cor- 
poration, which  rightfully  belongs  to  the  estate  and  should 
be  applied  to  discharge  the  debts  of  the  estate,  and  should  be 
turned  over  to  ihe  estate  for  the  benefit  of  its  creditors,  plain- 
tiff among  othera  The  administrator  is  a  party  defendant 
in  the  action,  and  also  in  his  individual  capacity ;  so  also  are 
all  the  persons  having  any  claim  upon  the  subject  of  the  ac- 
tion— ^the  said  corporation  shares.  The  court  may  or  may  not 
find  it  necessary  to  appoint  a  receiver,  but  should  such  ap- 
I)ointment  be  made,  we  can  see  no  such  dire  result  ensuing  as 
appellant  predicts — that,  upon  the  court's  allowing  plaintiff's 
claim,  ''the  whole  scheme  would  collapse  •  .  .  ,  as  the  power 
of  the  court  under  section  1504  (Code  Civ.  Proc.)  would  there- 
upon be  exhausted;  and  the  receiver  would  be  left  stranded 
with  the  stock  in  his  possession  without  having  a  court  to 
protect  him.  .  .  .  The  court  would  be  without  power  to  make 
any  disposition  of  the  stock  to  satisfy  the  claim.''  Appel- 
lant's error  is  in  assuming  that  the  power  of  the  court  is 
limited  by  section  1504,  Code  of  Civil  Procedure.  "When  a 
court  of  equity  has  once  obtained  jurisdiction,  it  will  do  com- 
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plete  justice  by  deciding  tlie  wliole  case/'  (Watson  y.  Sutro, 
86  Gal.  500,  528,  [24  Pac.  172,  25  Pac.  64] ;  Van  Zile  on  Equity 
Pleading  and  Practice,  sec  11.)  Just  what  course  the  court 
may  pursue,  in  its  disposition  of  the  said  corporation  shares, 
after  having  found  that  they  belong  to  the  estate,  need  not 
be  anticipated.  It  may  order  their  sale  and  the  proceeds  to 
be  paid  to  the  administrator  to  be  applied  to  the  payment  of 
creditors  of  the  estate  (Emmons  y.  Barton,  109  Cal.  662, 
668,  [42  Pac  303] ;  ShieU  y.  Nathan,  12  Gal.  App.  604,  [108 
Pac.  84] ) ;  or  it  may  direct  the  defendant,  administrator  of 
the  estate,  to  take  possession  of  them  as  property  of  the  estate 
and  dispose  of  them  for  the  benefit  of  the  creditors  of  the  es- 
tate. We  f adl  to  see  how  a  receiver,  if  appointed,  is  in  danger 
of  being  ^'stranded''  or  the  court  left  with  its  hands  tied, 
*' without  power  to  make  any  dispositicm  of  the  stock  to  satisfy 
the  claim''  of  plaintifF. 

We  pass  to  the  proposition  advanced  by  appellant,  to  wit: 
That  plaintiff  cannot  maintain  the  action  because  he  has  not 
yet  reduced  his  claim  to  judgment.  It  may  be  conceded  at 
once  that  the  general  rule  as  to  a  creditor's  bill  is  as  claimed 
by  Appellant.  But,  like  many  other  salutary  rules,  it  has  its 
exceptions,  and,  we  think,  the  present  case  presents  an  ex- 
ample where  other  rules,  firmly  established  by  the  courts,  come 
into  play  and  remove  it  from  the  operation  of  the  general  rule. 
Indeed,  the  action  cannot  strictly  be  called  a  creditor's  bill; 
it  is  an  action  primarily  for  an  accounting  and  incidentally  to 
cause  property  belonging  to  a  deceased  partner  to  be  subjected 
to  administration  for  the  benefit  of  creditors.  The  case  here 
is  that  of  an  administrator  who  is  administering  the  estate  of 
a  deceased  partner  of  a  copartnership;  he  has  no  power  as 
such  administrator  to  settle  the  affairs  of  the  partnership ;  the 
surviving  partners  are  charged  with  that  duty  (Code  Giv. 
Proc,  sec.  1586) ;  averments  in  the  complaint  show  the  neces- 
sity for  an  accounting,  a  suit  in  equity  (Smith  y.  Smith,  88 
GaL  572,  [26  Pac.  356] ) ;  and  it  cannot  be  affected  by  an  ac- 
tion at  law;  the  third  partner,  Buckman,  has  assigned  to  plain- 
tiff all  his  interest  in  any  claim  against  their  copartner's 
estate;  it  is  alleged  that  there  is  valuable  property  belonging 
to  the  estate  of  the  deceased  partner  which  the  administrator 
refuses  to  recognize  as  such  or  to  include  it  in  his  inventory — 
property  which  by  gift  causa  mortis,  deceased  caused  to  be 
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placed  in  the  hands  of  certain  of  the  defendants;  the  adminis- 
trator is  one  of  the  transferees  of  this  property,  claiming  an 
interest  in  it  adversely  to  plaintiff  and  other  creditors ;  in  the 
very  nature  of  the  situation  he  cannot,  as  administrator,  sue 
himself  as  such  claimant,  and  assuredly  would  not,  if  he  could, 
for  he  denies  all  claim  of  the  estate  to  the  property;  he  in 
common  with  his  cotransferees,  it  is  alleged,  threatens  to,  and 
will,  if  not  restrained,  so  dispose  of  this  property  as  to  prevent 
plaintiff  and  other  of  the  creditors  of  the  deceased  partner 
from  resorting  to  it  for  the  payment  of  their  claims ;  that  the 
estate,  shorn  of  this  property,  is  wholly  insufScient  to  meet 
the  demands  of  creditors,  and,  finally,  the  defendants  ''are 
each  and  all  of  them  financially  irresponsible,  except  for  said 
shares  of  the  capital  stock  of  said  corporation,  and  the  income 
and  value  thereof." 

In  Case  v.  Beauregard,  101  U.  S.  690,  [25  L.  Ed.  1004],  the 
court  had  the  rule  contended  for  by  appellant  under  consid- 
eration. Said  the  court:  ''But,  after  all,  the  judgment  and 
fruitless  execution  are  only  evidence  that  his  legal  remedies 
have  been  exhausted,  or  that  he  is  without  remedy  at  law. 
They  are  not  the  only  possible  means  of  proof.  The  necessity 
of  resort  to  a  court  of  equity  may  be  made  otherwise  to  appear. 
Accordingly,  the  rule,  though  general,  is  not  without  many 
exceptions.  Neither  law  nor  equity  requires  a  meaningless 
form,  *Bo7ia,  sed  impossihUia  non  cogit  lex.'  " 

"Where  the  claim  of  complaint  is  purely  equitable,  and 
such  as  the  chau'cellor  will  take  cognizance  of  in  the  first  in- 
stance, he  will  go  the  entire  extent  and  inquire  into  obstruc- 
tions in  the  road  of  enforcing  the  demand ;  and  the  complain- 
ant, therefore,  when  he  goes  into  equity  to  assert  and  liquidate 
his  claim,  may,  in  addition  to  the  assertion  of  his  claim,  ask  re- 
lief against  the  fraudulent  acts  of  the  debtor  in  attempting  to 
place  his  estate  beyond  the  reach  of  creditors.'*  (5  Ency.  of 
PL  &  Pr.,  p.  463.)  The  rule  "is  not  so  strict  as  to  deny  to 
a  party  the  interposition  of  the  equity  power  of  the  court  when 
the  situation  is  such  as  to  render  impossible  the  aid  of  a  court 
of  law  in  taking  the  preliminary  steps  ordinarily  treated  as 
a  condition  precedent  to  the  application  for  equitable  relief/' 
(20  Cyc,  pp.  692,  701.) 

The  superior  court,  sitting  in  probate,  cannot  go  into  an 
accounting  of  the  copartnership,  nor  determine  the  ownership 
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of  the  shares  of  the  Warren  corporation,  for  as  yet  they  form 
no  part  of  the  estate  and  the  administrator  refuses  to  take  the 
steps  necessary  to  determine  their  ownership.  The  equity 
court  alone  can  and  will  afford  relief  where  the  powers  of  the 
probate  court  are  inadequate  to  do  justice.  (1  Woemer's 
American  Law  of  Administration,  2d  ed.,  p.  *356.)  Plaintiff 
should  not  be  required  to  resort  to  a  court  at  law  where  he 
could  obtain  no  remedy.  In  Emmons  y.  Barton,  109  Cal.  662, 
[42  Pac.  303],  it  was  held  that  ''ordinarily  an*  action  to  re- 
cover property  fraudulently  conveyed  by  a  decedent  in  his 
lifetime  should  be  brought  by  his  executor  or  administrator, 
and  such  an  action  by  a  creditor  will  not  lie,  unless  he  shows 
that  he  has  exhausted  all  means  to  procure  such  an  action 
to  be  brought  by  the  proper  person;  but  where  the  alleged 
grantee  is  the  executrix,  a  suit  in  equity  will  lie  in  favor  of 
the  creditor  to  set  aside  the  fraudulent  conveyance."  (Syl- 
labus.) Appellant  distinguishes  this  case  from  the  one  here, 
because  in  the  case  cited  the  creditor  had  an  allowed  claim 
against  the  estate.  But  plaintiff  did  all  he  could  to  secure 
the  allowance  of  his  claim  and  it  was  rejected.  The  adminis- 
trator here  is  one  of  the  grantees  of  the  property  in  question. 
We  do  not  think,  under  the  circumstances  here  appearing,  that 
plamtiff  was  called  upon  to  do  more  than  he  did  to  entitle  him 
to  bring  the  action,  which  is  in  fact  the  only  adequate  remedy 
available  to  him.  It  was  held  in  the  Emmons  case,  supra,  that 
sections  1589  and  1590,  Code  of  Civil  Procedure,  which  pro- 
vide for  the  commencement  of  actions  by  the  administrator 
or  executor,  in  cases  such  as  this,  do  not  furnish  the  only 
remedy.  Said  the  court:  "There  may  be  cases  in  which  the 
statutory  proceedings  would  not  afford  an  adequate  remedy — 
'exceptional  cases  in  which  it  appears  that  equity  must  be  in- 
voked because  legal  remedies  are  unavailing.'  {Herrlich  v. 
Kauffman,  99  Cal.  271,  [37  Am.  St  Rep.  50,  33  Pac.  857].) 
In  such  case  the  code  provisions  may  be  departed  from,  for  it 
is  the  province  of  equity  to  relieve  where  legal  remedies  fail. 
...  A  demand  upon  tiie  appellant  to  bring  the  suit  would 
have  been  fruitless." 

The  facts,  in  our  opinion,  warranted  the  issuing  of  the  in- 
junction. By  no  other  means  could  the  property  have  been 
preserved  to  await  the  result  of  the  accounting.  (Code  Civ. 
Proc,  sec.  526;  Civ.  Code,  sec.  3422;  3  Pomeroy's  Equity 
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Juiispradence,  Ist  ed.,  sec.  1339.)  Where  an  injnnctioii  is 
justifiable,  the  issuiog  of  the  writ  is,  in  a  large  degree,  a  matter 
of  discretion,  ''and  should  be  exercised  in  favor  of  the  party 
most  likely  to  be  injured."  (Paig$  y.  Akins,  112  CaL  401, 
412,  [44Pac.  666].) 
The  order  is  affirmed. 

Hart^  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  6, 1912. 


^■^ 


[OiT.  Ne.  Sffi.    Fint  Appellate  Distriet — ^Aprfl  8,  IMS.] 

OLSON-MAHONET  LUMBER  CO.,  a  Corporation,  Appd- 
lant,  ▼.  WILLIAM  MAXWELL  et  al.,  Defendants; 
MoDONOUGH  BROS.,  Respondents. 

ICXOEULNICS'  I4XNS — ASAMDONICSNT  Of  OONTaACI^-PRlMATUBB  PATMmT 

BT  OwNXB  TO  CdNlBACTOB. — ^Where  a  eontraet  has  been  abandoned 
1^  the  eontractor,  the  owner  is  not  entitled  to  anj  credit  on  aeeonnt 
of  a  premature  pajment  made  hj  him  to  the  eontraetor  not  earned, 
as  againit  existing  lien  claimants,  notwithstanding  no  notice  to  with- 
hold was  seryed  upon  the  owner.  The  onlj  deductions  permissible 
from  the  ascertained  value  of  the  labor  done  and  material  fur- 
nished, where  the  contractor  abandons  the  contract  before  comple- 
tion, are  for  payments  then  due  and  actuaUy  paid,  and  none  are 
permissible  for  sums  then  due  and  not  actually  paid^  or  for  sums 
actually  paid  but  not  then  due. 

Id. — ^Erboneous  Oboxs  Granting  New  Tbial  to  Owneb  or  Bunj>iNQ. — 
It  is  held  that  the  record  upon  appeal  by  a  lien  claimant  from  an 
order  granting  a  new  trial  to  the  owner  of  the  building  does  not 
show  the  existence  of  a  single  valid  ground  upon  which  such  order, 
general  in  its  terms,  can  be  supported. 

Id.^-Objeotion  to  Leading  Question  to  Witness  fob  Plaintiff — ^Dis- 
CBXTION  NOT  ABUSED. — Where  the  yard  foreman  of  the  plaintiff  hpd 
testified  fully  as  to  the  delivery  of  plaintiff's  lumber  at  the  place 
where  the  building  was  being  erected,  objection  overruled  to  a 
leading  question  asked  of  the  witness  was  not  prejudicial,  where  the 
answor  thereto  would  be  merely  aumulative  of  that  already  givec 
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Ordiotrily,  objections  to  loading  qaootions  thonld  be  enetained,  but 
it  ie  Che  eetablisbed  rule  in  thie  ttato  that  the  allowance  of  iueh 
^eetions  roots  largely  in  the  discretion  of  the  trial  court;  and  that 
a  new  trial  will  not  be  ordered  merelj  because  leading  questions 
were  permitted  over  objectiott,  unless  it  plainly  appears  that  the 
trial  court  abused  its  discretioik  It  is  held  that  it  was  not  here 
abused. 

Id. — ^BuuKoa  upow  Bvdsnob  hot  Eb&omxoxjs.— Bulings  upon  evidence 
are  not  erroneous  where  the  witness  under  examination  was  unable 
to  answer  a  question  objeoted  to,  and  there  is  confusion  in  the  record 
as  to  whether  another  question  was  ever  answered;  but  assuming 
that  it  was  answered,  since  the  question  called  for  relevant,  material 
and  competent  testimonj,  the  objection  thereto  was  properlj  over^ 
ruled. 

D>. — ^AssxNCB  or  Ebbob  in  Denting  Motion  ixnt  Nonsuit. — It  is  held 
that  there  was  no  error  in  denying  defendant's  motion  for  a  non- 
suit, both  for  the  reason  that  no  grounds  were  stated  for  the  motion, 
and  that  the  plaintiff  had  introduced  sufficient  evidence  to  make  a 
prima  fade  case. 

Id. — SUFPOBT  ov  F1NDINO8  AS  TO  PXiAiNTiTr'S  Lun. — There  is  no  ground 
on  which  the  evidence  can  be  deemed  insufficient  to  sustain  the 
flndings  in  favor  of  the  plaintiff's  lien  as  against  a  premature  pay- 
ment made  by  the  builder  to  the  contractor  aftor  the  abandonment 
of  the  contract,  under  the  provisions  of  sectbn  1200  of  the  Code  of 
(SvH  Procedure. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  granting  a  new  triaL  Qeo.  A. 
Sturtevant,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Henry  A.  Jacobs,  James  M.  Oliver^  and  C.  W.  Lynch,  for 
Appellant 

T.  J.  Crowley,  for  McDonough  Bros.,  Respondents. 

LENNON,  P.  J. — ^This  action  was  instituted  to  foreclose  a 
mechanic's  lien  for  a  balance  due  plaintiff  for  lumber  de- 
livered to  the  defendant,  Union  Construction  Company,  to  be 
used,  and  which  was  actually  used,  in  the  construction  of  a 
certain  building  which  was  erected  upon  a  lot  of  land  in  the 
city  and  county  of  San  Francisco  belonging  to  the  defendant 
Henrietta  Steinegger.  The  defendants,  Peter  B.  McDonough 
and  Thomas  McDonough,  were   copartners,   doing  business 
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under  the  firm  name  of  McDonougrh  Bros.  They  were  the  les- 
sees of  the  land,  and  the  contract  for  the  erection  of  the  build- 
ing was  between  them  and  the  defendant,  Union  Construction 
Company.  Judgment  was  rendered  and  entered  foreclosing 
plaintiff's  lien  in  the  sum  of  $1,418.61  upon  the  interest  of 
the  McDonough  Bros,  in  the  premises  and  building  in  question. 

A  personal  judgment  for  the  same  amount  was  also  entered 
in  favor  of  the  plaintiff  and  against  the  individual  members 
of  the  defendant,  the  Union  Construction  Company.  The  de- 
fendant, Henrietta  Steinegger,  the  owner  of  the  land,  posted 
a  notice  prior  to  the  commencement  of  the  work  that  she 
would  not  be  responfdble  for  the  erection  of  the  building,  and 
as  a  consequence  no  judgment  was  rendered  against  her. 

The  trial  court,  upon  motion  of  the  defendants  McDonough 
Bros.,  granted  a  new  trial  as  to  them.  Alleged  errors  of  law 
occurring  during  the  trial,  the  insufficiency  of  the  evidence  to 
justify  the  decision,  and  that  the  decision  was  contrary  to  the 
evidence  and  the  law,  were  the  grounds  urged  for  a  new  trial. 

From  the  order  granting  a  new  trial,  which  was  general  in 
its  terms,  the  plaintiff  has  appealed  upon  a  record  composed 
of  the  pleadings  in  the  case  which  were  used  and  referred  to 
upon  the  hearing  of  the  motion,  and  a  bill  of  exceptions  like- 
wise used  upon  the  hearing  of  the  motion,  which  purports  to 
contain  the  proceedings  and  the  evidence  had  at  the  trial,  and 
in  addition  sets  out  in  full  the  findings  of  fact,  the  conclusions 
of  law,  and  the  judgment  based  thereon  which  was  originally 
rendered  and  entered  against  the  defendants  McDonough  Bros. 

It  is  not  disputed  that  the  order  granting  a  new  trial  must 
be  sustained  if  it  can  be  justified  on  any  of  the  grounds  which 
form  the  basis  of  the  motion  for  a  new  trial ;  but  appellant,  in 
support  of  the  appeal,  claims  that  the  record  does  not  show 
the  existence  of  a  single  valid  ground  upon  which  the  order 
granting  a  new  trial  can  be  supported. 

This  contention,  we  think,  must  be  sustained. 

The  first  ground  of  defendants'  motion  for  a  new  trial  in- 
volves alleged  errors  of  law  occurring  during  the  trial,  and 
in  support  thereof  numerous  rulings  of  the  trial  court  were 
assigned  by  the  defendants  as  error  in  the  statement  used  upon 
the  hearing  of  the  motion.  Here,  however,  but  three  rulings 
of  the  court  in  the  admission  of  evidence  are  relied  upon  by 
the  defendants  to  justify  the  order  granting  a  new  trial.    The 
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first  relates  to  the  testimony  of  the  secretary  and  yard  fore- 
man of  the  plaintiff,  who  was  called  and  sworn  as  a  witness 
for  the  purpose  of  showing  that  the  lumber  ordered  from  the 
plaintiff  had  been  delivered  at  the  place  where  the  building 
was  being  erected.  One  question,  among  many  others,  asked 
this  witness  was  objected  to  upon  the  ground  that  it  was  lead- 
ing and  argumentative  and  called  for  incompetent  evidence. 
The  question  undoubtedly  suggested  the  answer  desired,  and 
the  objection  might  have  been  properly  sustained  upon  this 
ground  alone.  The  question  was  not  argumentative,  but  in 
addition  to  being  leading  it  was  ambiguous.  The  answer  of 
the  witness,  however,  was  equally  ambiguous,  and  had  but 
slight,  if  any,  tendency  to  establish  the  fact  sought  to  be  shown 
by  the  question.  Moreover  the  witness  had  been  previously 
fully  examined  upon  the  subject  of  the  delivery  of  the  lumber, 
and  even  if  he  had  answered  the  question  as  counsel  for  the 
plaintiff  desired,  his  testimony  would  have  been  merely  cumu- 
lative of  that  already  given.  Ordinarily,  objections  to  lead- 
ing questions  should  be  sustained ;  but  it  is  the  established  rule 
in  this  state  that  the  allowance  of  such  questions  rests  largely 
in  the  discretion  of  the  trial  court,  and  that  a  new  trial  will 
not  be  ordered  merely  because  leading  questions  were  per- 
mitted over  objection,  unless  it  plainly  appears  that  in  so  doing 
the  trial  court  abused  its  discretion.  In  the  present  case  we 
find  no  abuse  of  discretion  in  permitting  the  question  com- 
plained of  to  be  answered.  The  mere  fact  that  the  evidence 
sought  to  be  elicited  by  the  question  was  negative  in  its  nature 
did  not  make  it  incompetent. 

With  reference  to  the  two  remaining  assignments  of  error  in 
the  rulings  of  the  trial  court,  it  appears  that  the  witness  under 
examination  was  unable  to  answer  one  of  the  questions  ob- 
jected to,  and  as  to  the  other  question  there  is  some  confusion 
in  the  record  as  to  whether  or  not  it  was  ever  answered ;  but 
assuming  that  it  was  answered,  the  question  called  for  rele- 
vant, material  and  competent  testimony,  and  the  objection, 
therefore,  was  properly  overruled. 

The  trial  court  did  not  err  in  denying  defendants'  motion 
for  a  nonsuit.  No  grounds  were  stated  in  support  of  the  mo- 
tion, and  for  that  reason,  if  for  no  other,  a  nonsuit  was  prop- 
erly denied.  The  claim  of  counsel  for  defendants  that  he  was 
not  given  an  opportunity  to  state  the  grounds  of  the  motion 
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eannot  be  maintained  in  the  face  of  the  record,  which  shows 
that  counsel  ''did  not  take  the  pains  to  trespass  upon  the 
court's  time  to  state  the  grounds  of  the  motion." 

Aside  from  this,  plaintifF  had  introduced  sufiicient  evidence 
to  make  out  at  least  a  prima  facie  case ;  and  it  would  therefore 
have  been  error  to  have  gpranted  a  nonsuit. 

Upon  an  examination  of  the  entire  record  we  do  not  find 
that  the  court,  in  its  rulings  upon  the  rejection  or  admission 
of  evidence,  or  otherwise,  erred  to  the  prejudice  of  the  defend- 
ants, and,  therefore,  the  order  granting  a  new  trial  cannot  be 
justified  upon  the  ground  that  the  record  shows  errors  of  law 
occurring  during  the  triaL 

Passing  from  the  alleged  errors  of  law  to  a  consideration  of 
the  second  ground  of  the  motion  for  a  new  trial,  viz.,  that  the 
findings  are  contrary  to  and  not  supported  by  the  evidence, 
the  record  shows  without  conflict  the  following  facts :  The  con- 
tract price  was  $9,100,  payable  in  four  installments,  the  firsts 
second  and  third  each  in  the  sum  of  $2,200,  and  the  final  in 
the  sum  of  $2,500.  The  first  installment,  $2,200,  was  paid 
strictly  in  accordance  with  the  contract  The  second  install- 
ment, $2,200,  was  not  due  when  the  contract  was  abandoned. 
In  other  words,  at  the  time  the  contractor  abandoned  the  con- 
tract the  work  had  not  progressed  to  the  point  at  which,  under 
the  terms  of  the  contract,  the  second  installment  was  payable. 
Nevertheless  the  owner  had  from  time  to  time  made  payments 
to  the  contractor  in  such  sums  that,  when  the  contract  was 
abandoned,  the  sum  of  $2,200  had  been  prematurely  paid  to 
the  contractor.  This  made  a  total  of  $4,400  paid  to  the  con- 
tractor before  the  abandonment  of  the  contract,  of  which  sum, 
as  above  indicated,  $2,200  was  not  yet  due  when  the  contract 
was  abandoned.  The  work  under  the  contract  had  not  ad- 
vanced to  the  point  when  the  second  installment  of  $2,200  was 
payable.  No  notice  under  section  1184,  Code  of  Civil  Pro- 
cedure, to  withhold  the  second  payment  was  ever  served  upon 
McDonough  Bros,  by  the  plaintiff,  or  by  any  other  person  who 
had  supplied  labor  or  materiala  to  the  original  contractor. 

The  court  found  the  value  of  the  work  done  and  materials 
furnished  at  the  time  of  the  abandonment  of  the  contract  by 
the  contractor,  including  the  materials  then  actually  delivered 
and  on  the  ground,  estimated  as  near  as  may  be  by  the 
standard  of  the  whole  contract  price,  to  be  the  sum  of  $3,640. 
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The  court  also  found  that  there  had  been  paid  to  the  original 
contractor  pursuant  to  and  under  the  terms  of  the  contract  the 
sum  of  $2,200,  and  no  more. 

As  a  corollary  of  the  two  foregoing  findings  the  court  found 
that  there  remained  in  the  hands  of  the  respondents  the  sum  of 
$1,440  unpaid  under  the  terms  of  the  contract,  and  held  the 
same  to  be  applicable  to  the  payment  of  appellant's  lien. 

In  other  words,  the  court  refused  to  give  to  the  owner  any 
credit  against  the  ascertained  value  ($3,640)  of  the  labor  done 
and  materials  furnished  up  to  the  time  of  the  abandonment  of 
the  contract,  for  the  sum  of  $2,200  confessedly  prematurely 
paid  and  not  yet  due  or  earned  at  the  time  of  the  abandon* 
ment  of  the  contract. 

It  is  contended  by  the  respondents  that  in  so  doing  the  court 
erred ;  that,  as  no  notice  had  been  served  on  the  owner  to  with* 
hold  any  payment,  such  owner  upon  the  abandonment  of  the 
contract  was  entitled  to  credit  for  any  payment  in  fact  made, 
whether  due  or  not,  at  the  time  of  the  abandonment. 

It  is  upon  this  theory  that  respondents  mainly  rely  to  justify 
the  action  of  the  court  in  granting  a  new  trial.  The  order 
granting  the  new  trial  cannot  be  sustained  upon  this  theory. 

When  the  contractor  abandons  the  contract  before  comple- 
tion of  the  work,  the  measure  of  the  liability  of  the  owner  to 
laborers  and  materialmen  is  fixed  by  section  1200,  Code  of 
Civil  Procedure,  as  it  existed  when  this  case  was  tried. 
(Eoif man-Marks  Co.  v.  Spires,  154  Cal.  Ill,  [97  Pac.  152] ; 
McDonald  v.  Hayes,  132  Cal.  491,  [64  Pac.  850] ;  Oold^n  State 
L.  Co.  V.  Sahrhacher,  105  Cal.  114,  [38  Pac.  635].) 

In  accordance  with  this  section  the  court  found  the  value  of 
the  labor  done  and  the  materials  furnished,  including  the 
materials  actually  delivered  and  on  the  ground,  at  the  time 
of  the  abandonment  of  the  contract,  estimated  as  near  as  may 
be  by  the  standard  of  the  contract  price,  to  be  $3,640.  By  the 
terms  of  the  law  there  should  be  deducted  from  this  sum  ''the 
payments  then  due  and  actually  paid,  according  to  the  terms 
of  the  contract  and  the  provisions  of  section  one  thousand  one 
hundred  and  eighty-three  and  one  thousand  one  hundred  and 
eighty-four,  and  the  remainder  shall  be  deemed  the  portion  of 
the  contract  price  applicable  to  such  liens.  *' 

The  only  deductions  that  can  be  made  are  for  payments 
{hen  due  and  actually  paid.    The  sum  thus  ascertained  is 

IS  OftL  App.- 
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available  for  the  payment  of  the  liens  of  mechanics  and  mate- 
rialmen, and  is  the  only  fund  so  ayailable.  {Hoffman-Maris 
Co.  ▼.  Spires,  154  Cal.  Ill,  [97  Pac  152].) 

In  the  case  at  har  the  only  payment  that  had  hecome  due  be- 
fore the  contract  was  abandoned  was  the  first  pajrment  of 
$2,200,  and  for  this  the  court  gave  the  owner  due  credit.  Al- 
though the  amount  of  the  second  installment  had  been  paid 
to  the  contractor  before  the  abandonment  of  the  contract,  it 
had  not  become  due,  and  never  did  become  due  to  the  con- 
tractor, according  to  the  terms  of  the  contract,  or  at  alL  The 
work  not  having  been  performed  by  the  contractor  up  to  the 
point  when  the  second  installment  was  payable,  no  part  of  it 
ever  did  become  due  under  the  contract. 

In  the  case  of  an  abandonment  of  the  contract  the  law  fixes 
as  the  basis  of  the  liability  of  the  owner  to  workmen  and  mate> 
rialmen  the  value  of  the  labor  done  and  materials  furnished 
estimated  according  to  the  standard  of  the  contract  price,  and 
from  this  there  can  be  deducted  only  such  sums  as  are  'Hhen 
due  and  actually  paid/'  No  deduction  can  be  made  for  sums 
then  due  and  not  actually  paid,  and  no  deduction  can  be  made 
for  sums  actually  paid  but  not  then  due. 

We  have  been  cited  to  the  case  of  Sweeney  y.  Meyer^  124 
Tal.  512,  [57  Pac.  479],  and  the  concurring  opinion  of  Justice 
Shaw  in  ViMey  Lumber  Co.  v.  Struck,  146  CaL  272,  [80  Pac. 
405],  as  to  the  effect  of  want  of  notice  to  the  owner  to  with- 
hold payments.  We  do  not  think  that  either  case  controls  the 
decision  of  the  case  at  bar.  In  neither  of  the  cases  above  men- 
tioned was  the  court  dealing  with  the  case  of  an  abandoned 
contract.  Such  a  case  is,  as  we  have  shown,  governed  by  the 
provisions  of  section  1200,  Code  of  Civil  Procedure.  {Hoff- 
ma/n-MarTcs  Co.  v.  Spires,  154  Cal.  Ill,  [97  Pac.  152] .)  What- 
ever  was  said  in  the  opinion  of  Mr.  Justice  Shaw  in  Vattey 
Lumber  Co.  v.  Struck,  146  Cal.  272,  [80  Pac.  405],  as  to  the 
effect  of  failure  to  give  notice  to  withhold  a  progress  payment 
made  before  it  becomes  due,  has  no  reference  to  a  payment 
which,  although  made  never  did  become  due  because  of  aban- 
donment of  the  contract.  Under  the  law  as  we  understand  it, 
it  an  owner  chooses  to  make  payments  to  the  contractor  before 
they  become  due,  he  takes  the  risk  either  that  he  may  be  served 
with  timely  notice  to  withhold  such  payments,  or  that  the  con- 
tractor may  abandon  the  contract  before  such  payments  be- 
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eome  due — ^in  either  of  which  cases  it  it  clear  that  the  owner 
can  have  no  credit  for  such  prematore  payments  as  against 
lien  claimants. 

Inasmuch  as  the  second  payment  of  $2,200  had  not  become 
due  before  the  contract  was  abandoned,  the  court  correctly 
found  that  $2,200,  and  no  more,  had  been  paid  under  the 
terms  of  the  contract,  and  that  there  remained  unpaid  in  the 
hands  of  the  owner  the  sum  of  $1,440. 

The  order  of  the  court  granting  a  new  trial  cannot,  there- 
fore, be  supported  upon  the  insufficiency  of  the  evidence  to 
support  the  findings  attacked.  No  other  finding  was  proper 
under  the  conceded  facts  and  the  law  as  we  believe  it  to  be. 

This  disposes  of  all  the  points  relied  on,  as  we  understand 
the  record,  in  support  of  the  order  granting  the  new  trial 
The  order  is  reversed. 

Kerrigan,  J.,  and  Hall,  J.,  concurred* 
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W.  H.  CONE,  Appellant,  v.  SERENA  T.  KEIL  and  HUGO 

D.  EEIL,  Respondents. 

AonoN  fOB  Bbokxb's  Oommissions — Authositt  to  Sell  Two  Tracts 

— INTEBESTINO  PiBSON  WHO  BUTS  OnI  TBAOT  FBOM  OTHIA  AGENTS 

^Nonsuit. — ^Wbere  the  written  authority  of  a  broker,  whose  assignee 
is  tning  for  his  eommissiont  on  the  sale  of  one  of  two  tracts  of 
land,  was  for  the  joint  sale  of  the  two  tracts,  at  a  fixed  price, 
npon  a  commission  of  five  per  cent,  and  through  the  broker's  efforts 
a  person  became  interested  in  the  smaller  parcel,  but  he  was  not 
introduced  to  the  owner,  and  the  sale  thereof  was  effected  through 
other  agents,  the  plaintiff  was  properly  nonsuited,  because,  first, 
the  evidence  shows  no  sale  under  the  written  authority,  and  because, 
second,  the  sale  on  which  the  commission  is  claimed  was  not  effected 
1^  the  broker  as  the  proximate  cause  thereof. 

Id. — Essentials  of  Beoovibt  or  Broker's  Goicmissions. — A  broker  is 
entitled  to  his  commissions  for  effecting  a  sale  of  property  only 
when  it  affirmatively  appears  that  the  purchaser,  as  the  result  of 
the  broker's  efforts,  was  induced  to  buy  the  property,  or  that  a 
prospective  purchaser  was  ready,  able  and  willing  to  buy  upon  the 
terms  and  at  the  price  specified  by  the  owner.     The  obligation  of 
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the  broker  imd«r  liii  eontnet  with  tli«  purehater  U  to  hnng  mboot 
a  meetiiig  of  mfaidfl  between  tlie  owner  and  a  proepeetive  pnrefaaaer 
tor  a  sale  of  the  property  at  the  priee  and  npon  the  terme  at  whieh 
the  property  if  offered  for  sale,  and  whieh  eonld  be  enforced  hj 
the  owner,  if  he  has  a  perfect  title.  Or  if  there  is  no  eontraety  it 
ranst  appear  that  the  broler  brought  the  owner  and  prospeetiTO  pur- 
ehaser  together,  with  the  Tiew  to  effeet  and  seeore  a  eontraet  of 
sale  upon  the  owner's  terms. 

Id. — ^PuTTiKG  Pbospictits  PtttasASB  UFON  Tbaok  ov  Pbopeitt  oh 
ICaubt^ — ^Merely  patting  a  prospeetive  pnrehaser  on  the  track  of 
property  whieh  is  on  the  market  win  not  entitle  the  broker  to  the 
agreed  commission,  nor  wiU  he  be  entitled  thereto  if  he  finally  fails 
in  his  efforts,  without  the  fault  or  interference  of  the  owner,  to 
Induce  the  proepectiTe  purchaser  to  buy,  or  make  an  offer  to  buy, 
although  the  owner  may  subsequently,  either  personally  or  through 
other  brokers,  sell  the  same  property  to  the  same  individual  at  the 
price  and  terms  for  which  the  property  was  originally  offered  for 
sale. 

TBl-»PLiBiJ>lN«— -GaUBI  OV  AOTION  LIXITED  10  INDITIBIBLI  OONTKAGT  Of 

Salb— Abskhci  ov  Pboof— Pbopb  Nonsuit. — ^Where  the  complaint 
states  only  a  cause  of  action  on  the  written  contract  authorising 
the  broker  to  sell  both  tracts  together,  and  does  not  allege  any 
modification  of  the  same,  or  any  other  employment  of  the  broker  by 
the  owner  of  the  property,  it  shows  an  indivisible  contract  of  sale 
for  the  entira  property,  which  required  the  broker  to  procure  a 
purchaser  for  the  entire  tract  before  he  could  be  entitled  to  any 
eommiesions;  and  there  being  an  entire  absence  of  proof  as  to  the 
performance  of  the  eontract  alleged,  for  this  reason,  if  for  no  other, 
a  nonsuit  was  properly  granted. 

In. — 'SStwesce  Outsidb  Issubs. — ^Where  the  assigned  claim  sued  upon 
by  the  plaintiff  was  for  commissions  on  the  sale  of  one  tract  only, 
evidence  of  a  subsequent  purchase  of  part  of  the  other  tract  vb 
outside  the  issues,  and  is  inadmissible. 

Id.— >A]>icissiON  ov  LviTEB  NOT  Made  Part  of  Becobd— Erbob  not 
Appbabino. — Error,  to  be  a  ground  of  review,  must  affirmatively 
appear;  and  where  a  letter  was  admitted  in  evidence  which  is  no 
part  of  the  record,  it  must  be  presumed  that  the  ruling  of  the 
trial  court  in  relation  thereto  was  correct. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  the 
City  and  Cotmty  of  San  Francisco,  and  from  an  order  deny- 
ing a  new  trial.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  oonrt 

William  H.  Cobb,  for  Appellant. 

Gk)odfellow,  Eells  &  Orrick,  for  Respondents. 
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LBNNON,  P.  J. — This  action  was  instituted  to  recover  the 
sum  of  $1,375,  alleged  to  be  dne  as  a  broker's  commission  in 
negotiating  a  sale  of  certain  real  estate  which  belonged  to  the 
defendants.  Plaintiff  has  appealed  from  a  judgment  of  non- 
suit and  an  order  denying  a  new  trial.  The  case  was  tried 
by  the  court  without  a  jury,  and  the  record  before  us  consists 
of  the  judgment-roll  and  a  bill  of  exceptions,  which  purports 
to  set  out  the  evidence  had  in  the  lower  court. 

In  substance,  the  undisputed  facts  of  the  case,  as  they  ap- 
pear from  the  evidence  offered  upon  behalf  of  the  plaintiff, 
are  these:  On  November  15,  1907,  the  defendants,  by  an  in- 
strument in  writing,  authorized  one  Edgar  G.  Humphrey, 
plaintiff's  assignor,  to  offer  for  sale  a  tract  of  land  in  Menlo 
Park,  San  Mateo  coxmty,  containing  thirteen  and  ninety-eight 
hundredths  acres,  and  known  as  ** Petit  Forest.'*  This  tract 
of  land  consisted  of  two  smaller  parcels,  designated  in  the  au- 
thority sued  upon  as  subdivision  A  containing  six  and  twenty- 
five  hundredths  acres,  and  subdivision  B  containing  seven  and 
seventy-three  hundredths  acres.  By  the  terms  of  the  author- 
ization Humphrey  was  empowered  to  offer  the  entire  tract 
for  sale  for  the  sum  of  $45,000  cash,  or  for  such  other  price 
and  upon  such  other  terms  as  the  defendants  might  thereafter 
agree  to  in  writing.  Humphrey's  compensation  in  the  event 
of  his  procuring  a  purchaser  was  to  be  a  commission  of  five 
per  cent  upon  the  amount  of  the  purchase  price.  Exclusive 
authority  to  offer  the  property  for  sale  was  not  conferred 
upon  Humphrey,  and  the  defendants  never  agreed,  in  writing 
or  otherwise,  upon  any  different  price  or  terms  at  which  the 
property  might  be  offered  for  sale. 

In  October,  1908,  almost  a  year  after  the  authorization  was 
given,  Mr.  Albert  G.  C.  Hahn  went  to  Menlo  Park  for  the  pur- 
pose of  looking  at  places  which  were  for  rent.  Humphrey 
met  him  at  the  station,  and  took  him  at  once  to  the  defendants' 
property,  and  offered  the  entire  tract  for  sale  for  the  sum  of 
$50,000.  Hahn  declined  to  entertain  the  offer  for  the  reason, 
as  he  said,  that  he  ''was  seeking  to  rent  a  house,  not  to  pur- 
chase one."  Later  on,  in  the  spring  of  1909,  Humphrey  en- 
deavored to  and  did  interest  Hahn  in  the  tract  comprising 
seven  and  seventy-three  hundredths  acres,  designated  in  the 
authorization  as  subdivision  B,  and  offered  it  for  sale  for  the 
sum  of  $35,000.    Hahn  liked  this  particular  piece  of  prop- 
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erty  and  felt  inclined  to  buy  it,  but  not  at  the  price  fixed  by 
Humphrey.  After  looking  at  the  property  several  times  in 
company  with  Humphrey,  Hahn  concluded  that  the  price 
asked  was  prohibitive  and  so  told  Humphrey.  Thereupon 
Hahn  dropped  the  matter  and  had  no  further  dealings  with 
Humphrey ;  but  shortly  thereafter  an  agent  of  the  real  estate 
firm  of  Baldwin  &  Howell  approached  Hahn,  and  offered  him 
the  identical  tract  of  seven  and  seventy-three  hundredths  acres 
for  the  sum  of  $30,000.  This  offer  was  considered  by  Hahn, 
and  the  properly  was  sold  to  him  for  $27,500,  but  before  the 
negotiations  for  the  sale  were  commenced,  Hahn  met  Hum- 
phrey and  told  him  of  the  offer  made  by  Baldwin  &  Howell, 
whereupon  Humphrey  requested  that  Hahn  purchase  the 
property  at  the  price  of  $30,000  through  him.  Hahn  declined 
to  have  any  further  dealings  in  the  matter  through  Hum- 
phrey ;  and  told  him  that  inasmuch  as  the  firm  of  Baldwin  & 
Howell  had  offered  the  property  for  sale  for  $5,000  less,  the 
purchase  would  be  made  through  them.  In  reply  Humphrey 
said:  "I  have  nothing  further  to  say.  All  that  I  can  do  is 
to  submit  the  bid  that  you  offer.  If  you  wish  to  make  an  offer 
for  the  property  I  will  be  glad  to  submit  it  for  you.'*  This 
ended  all  negotiations  for  the  sale  of  the  property  between 
Hahn  and  Humphrey.  Hahn  subsequently  made  an  offer  in 
writing,  through  Baldwin  &  Howell,  for  the  purchase  of  the 
property,  which  was  accompanied  by  a  deposit  of  $275. 

It  is  conceded  that  Hahn  became  interested  in  the  property 
in  the  first  instance  solely  through  the  efforts  of  Humphrey, 
and  that  when  the  other  brokers  appeared  in  the  transaction, 
Hahn,  as  the  result  of  Humphrey's  efforts,  was  fully  informed 
concerning  the  property.  Either  on  the  day  or  the  day  after 
Hahn  had  made  an  offer  for  the  property  through  Baldwin  & 
Howell,  Humphrey  informed  the  defendants  that  he  had  been 
endeavoring  to  induce  Hahn  to  buy  the  property.  Hahn  and 
the  defendants,  however,  were  never  introduced,  and  Hahn 
did  not  meet  or  communicate  directly  or  indirectly  with  either 
of  the  defendants  prior  to  the  time  that  the  offer  to  purchase 
was  made  through  Baldwin  &  Howell.  It  is  an  admitted  fact 
in  the  case  that  Hahn  never  made  through  Humphrey,  in 
writing  or  otherwise,  an  offer  to  purchase  the  property  in  ques- 
tion either  as  a  whole  or  in  part,  and  Hahn's  testimony  that 


-  * 
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he  flatly  refused  to  make  an  offer  for  the  property  through 
Humphrey  stands  uncontradicted. 

Excepting  minor  details,  the  foregoing  statement  constitutes 
a  fair  resumS  of  the  facts  of  the  transaction  upon  which  plain- 
tiff relies  for  a  recoTcry  of  the  commission  sued  f or« 

The  defendants'  motion  for  a  nonsuit  was  based  upon  the 
grounds  (1)  that  the  evidence  failed  to  show  that  Humphrey 
ever  procured  a  purchaser  for  the  entire  tract  for  the  sum  of 
$45,000,  and  (2)  that  the  evidence  shows  that  Humphrey  was 
not  the  proximate  and  efficient  cause  of  procuring  and  secur- 
ing Hahn  as  a  purchaser  of  the  smaller  tract  of  land. 

We  are  of  the  opinion  that  the  motion  for  a  nonsuit  was 
properly  granted  upon  both  of  the  grounds  stated. 

A  broker  is  entitled  to  his  commission  for  effecting  a  sale  of 
real  or  personal  property  only  when  it  affirmatively  appears 
that  the  purchaser,  as  the  result  of  the  broker's  efforts,  was 
induced  to  buy  the  property,  or  that  a  prospective  purchaser 
was  ready,  able  and  willing  to  buy  upon  the  terms  and  at  the 
price  specified  by  the  owner.  In  other  words,  the  obligation 
of  the  broker  under  his  contract  to  procure  a  purchaser  is  to 
bring  about  a  meeting  of  minds  between  the  owner  and  a  pro- 
spective purchaser  for  a  sale  of  the  property  at  the  price  and 
upon  the  terms  at  which  the  property  is  offered  for  sale.  Be- 
fore the  broker's  right  to  a  commission  can  accrue  he  must 
first  show  that  he  found  and  secured  a  purchaser  ready,  will- 
ing and  able  to  buy  the  property  offered  for  sale  upon  the 
terms  and  at  the  price  fixed  by  the  owner.  Such  a  showing 
can  be  made  only  by  proof  of  the  fact  that  the  broker  pro- 
cured from  the  prospective  purchaser  a  valid  contract,  binding 
him  to  purchase  the  property  at  the  price  and  upon  the  terms 
specified,  which  could  be  enforced  by  the  owner  if  his  title  to 
the  property  be  perfect,  or,  in  the  absence  of  such  a  contract, 
by  proof  that  the  broker  brought  the  owner  and  prospective 
purchaser  together  with  the  object  in  view  of  effecting  and 
securing  a  contract  of  sale  at  the  price  and  upon  the  terms 
proposed  by  the  owner.  (Ounn  v.  Batik  of  California,  99  Cal. 
349,  [33  Pac.  1105] ;  Mattingly  v.  Pennie,  105  Cal.  514,  [45 
Am.  St  Rep.  87,  39  Pac.  200] ;  Brown  v.  Mason,  155  Cal.  155. 
[99  Pac.  867].) 

Merely  putting  a  prospective  purchaser  on  the  track  of 
property  which  is  on  the  market  will  not  suffice  to  entitle  the 
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broker  to  the  eommiasion  eontracted  for,  and  eyen  thoagh  a 
broker  opens  negotiation!  for  the  sale  of  the  property,  he  will 
not  be  entitled  to  a  commission  if  he  finally  fails  in  hjs  efforts, 
without  fault  or  interference  of  the  owner,  to  induce  a  pro- 
spective purchaser  to  buy  or  make  an  offer  to  buy,  notwith- 
standing that  the  owner  may  subsequently,  either  personally 
or  through  the  instrumentality  of  other  brokers,  sell  the  same 
property  to  the  same  individual  at  the  price  and  upon  the 
terms  for  which  the  property  was  originally  offered  for  sale. 
{Markui  v.  Kenneally,  19  Misc.  Bep.  517,  [43  N.  Y.  Supp. 
1056] ;  WUlard  r.  Ferguson,  125  App.  Div.  868,  [110  N.  Y. 
Supp.  909].) 

Although  in  the  present  case  Humphrey  was  the  first  person 
to  arouse  Hahn's  interest  in  the  property,  nevertheless  he 
failed  ultimately  in  his  efforts  to  induce  Hahn  to  buy  or  offer 
to  buy,  and,  therefore,  it  cannot  be  said  that  Humphrey's 
efforts  were  the  procuring  cause  of  the  sale  subsequently  made 
to  Hahn. 

As  was  said  in  Sibhcid  y.  Iron  Co.,  83  N.  Y.  378,  [38  Am. 
Bep.  441] :  ^'A  broker  may  have  created  impressions  which 
under  later  and  more  favorable  circumstances  naturally  lead 
to  and  materially  assist  in  the  consummation  of  a  sale.  He 
may  have  planted  the  very  seeds  from  which  others  reap  the 
harvest.  But  all  that  gives  him  no  claim.  It  was  part  of  his 
risk  that  failing  himself,  not  successful  in  fulfilling  his  obliga^ 
tions,  others  might  be  left  to  some  extent  to  avail  themselves 
of  the  fruits  of  his  labors. '* 

At  no  time  did  Humphrey  obtain  from  Hahn  a  valid  or  any 
contract  to  purchase  the  property  in  question.  Humphrey 
did  not  succeed  even  in  procuring  an  offer  for  the  property 
from  Hahn,  and  at  no  time  did  Humphrey  bring  or  attempt 
to  bring  the  owners  and  Hahn  together  so  that  the  owners, 
if  they  had  desired,  might  have  negotiated  a  sale.  Moreover, 
Hahn  testified  positively  and  without  contradiction  that  prior 
to  making  an  offer  for  the  property  through  Baldwin  & 
Howell,  he  had  absolutely  refused  to  deal  with  Humphrey  or 
make  an  offer  through  him.  In  short,  it  is  a  fair  inference 
from  the  evidence  offered  in  support  of  plaintiff's  case  that 
in  all  probability  the  sale  never  would  have  been  made  with- 
out the  intervention  and  subsequent  efforts  of  Baldwin  & 
Howell. 
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Aside  from  theee  considerations  the  plaintiff's  complaiot 
sets  out  the  written  contract  of  the  defei^dants  authorizing  a 
sale  of  the  entire  tract,  and  alleges  that  in  accordance  with 
the  terms  thereof,  and  while  the  same  was  in  full  force  and 
effect,  Humphrey  procured  Hahn  as  a  purchaser  for  subdi- 
vision B,  containing  seven  and  seventy-three  hundredths  acres 
of  the  property  described  in  said  contract  Plaintiff's  com- 
plaint does  not  allege  and  his  evidence  does  not  show  any  other 
employment  of  Humphrey  with  relation  to  a  sale  of  defend- 
ants' property.  No  other  agreement  is  pleaded,  and  there  is 
no  evidence  of  any  agreement  to  compensate  Humphrey  for 
any  service  which  he  might  render  to  the  defendants  other 
than  that  contained  in  the  original  written  authorization,  by 
which  he  was  employed  and  authorized  to  sell  the  defendants' 
property  as  a  whole.  Not  having  been  otherwise  specially  au- 
thorized, Humphrey's  agency  was  limited  to  the  particular 
purpose  of  his  original  employment,  and  his  compensation  de- 
pended upon  his  accomplishment  of  that  purpose  in  accord- 
ance with  the  terms  of  his  contract.  It  was  not  pleaded  by 
the  plaintiff  that  the  original  authorization  was  ever  modified, 
either  expressly  or  by  implication,  and,  therefore,  it  is  ap- 
parent that  the  plaintiff's  cause  of  action,  if  any  he  has,  must 
rest  upon  proof  of  compliance  with  the  terms  of  his  actual 
contract.  That,  as  we  read  and  understand  it,  required  Hum- 
phrey to  procure  a  purchaser  for  the  entire  tract  before  he 
would  be  entitled  to  the  stipulated  commission.  Clearly,  the 
contract  in  question  did  not  authorize  Humphrey  to  offer  for 
sale  separately  either  subdivision  of  the  entire  tract,  nor  con- 
template that  the  defendants  could  be  required  to  pay  a  com- 
mission for  the  procurement  of  a  purchaser  for  anything  less 
than  the  entire  tract. 

This  being  so,  the  contract  was  indivisible;  and  before  the 
plaintiff  will  be  permitted  to  recover  thereon,  he  must  plead 
and  prove  the  performance  of  the  entire  contract.  For  this 
reason,  if  for  no  other,  a  nonsuit  was  properly  granted. 
{Witiie  V.  Taylor,  110  Cal.  225,  [42  Pac.  807] ;  Carpenter  v. 
Atlas  Imp.  Co.,  123  App.  Div.  706,  [108  N.  T.  Supp.  547] ; 
8  Devlin  on  Real  Estate,  sec.  1536.) 

In  support  of  the  appeal  from  the  order  denying  a  new  trial 
plaintiff  assigns  as  error  two  of  the  trial  court's  rulings  upon 
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questions  of  evidence,  bat  we  do  not  think  the  record  shows 
that  the  trial  court  erred  in  either  instance. 

The  first  ruling  complained  of  arose  out  of  the  cross-exam- 
ination of  Hahn,  the  purchaser  and  a  witness  for  the  plaintiff^ 
who  testified  that  he  had  purchased  from  the  defendants  sub- 
sequently to  the  sale  of  the  seven  and  seventy-three  hundredths 
acre  tract  another  piece  or  parcel  of  the  larger  tract  of  land 
which  Humphrey  was  originally  authorized  to  selL  Upon  re- 
direct examination  counsel  for  pIainti£F  endeavored  to  show 
how  much  more  of  the  entire  tract  Hahn  had  purchased  in 
addition  to  the  seven  and  seventy-three  hundredths  acre  tract 
This  was  objected  to  by  counsel  for  the  defendant  upon  the 
ground  that  it  was  immaterial  and  not  within  the  issues  raised 
by  the  pleadings  in  the  case. 

The  objection,  we  think,  was  well  taken  and  rightfully  sus- 
tained. If  the  plaintiff  had  pleaded  a  full  performance  of 
Humphrey's  contract  with  the  defendants,  and  had  relied 
upon  a  sale  of  the  entire  tract  for  a  recovery  of  the  commis- 
sion claimed  to  be  due,  it  would  have  been  material  and  rele- 
vant for  the  plaintiff  to  show,  if  he  could,  that  as  the  result 
of  his  efforts  Hahn  had  bought  not  only  subdivision  B,  but 
all  of  subdivision  A  as  welL  Plaintiff's  cause  of  action,  how- 
ever, was  founded  exclusively  upon  the  theory  that  Humphrey 
was  the  sole  procuring  cause  of  the  sale  to  Hahn  of  the 
seven  and  seventy-three  hundredths  acre  tract,  and  it  was 
not  alleged  in  plaintiff's  complaint  nor  claimed  at  the  trial 
that  Humphrey  was  instrumental  in  making  a  subsequent  sale 
to  Hahn  of  any  other  lands  belonging  to  defendants.  In  brief, 
the  plaintiff's  cause  of  action  was  based  solely  upon  an  as- 
signed claim  for  the  commission  alleged  to  be  due  and  owing 
to  Humphrey  for  the  sale  of  subdivision  B,  and,  therefore, 
it  was  not  material  to  know  under  the  issues  raised  by  the 
pleadings  whether  or  not  Hahn  had  subsequently  purchased 
from  defendants  another  portion  of  the  entire  tract.  The 
fact  that  upon  cross-examination  Hahn  had  testified  without 
objection  to  an  immaterial  nmtter  did  not  entitle  the  plaintiff, 
in  the  face  of  defendants'  objection,  to  examine  further  into 
the  details  of  a  transaction  which  was  wholly  foreign  to  the 
issues. 

With  reference  to  the  second  assignment  of  error  it  will 
suffice  to  say  that  it  does  not  appear  from  the  record  before 
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lu  that  the  trial  eourt  erred  in  anstaiiiing  an  objection  to  a 
question  put  to  the  defendant  Hugo  D.  Eeil,  whereby  the 
plaintiff  attempted  to  show  that  Eeil  represented  his  wife  in 
the  sale  of  property  which  was  referred  to  in  a  certain  letter 
written  by  him.  It  does  not  appear  to  whom  the  letter  was 
written  nor  to  what  property  it  referred;  and  as  the  letter 
was  not  made  part  of  the  record  upon  appeal,  we  are  unable 
to  determine  whether  or  not  the  court  erred  in  its  ruling. 
Error  must  be  affirmatively  shown,  and  in  the  absence  of 
such  a  showing  the  presumption  prevails  that  the  ruling  of  the 
trial  court  was  correct  (Marshall  v.  Hancock,  80  Cal.  82, 
[22  Pac.  61] ;  Barrett  r.  Lake  View  Land  Co.,  122  Cal.  129, 
[54  Pac.  594].) 
Hie  judgment  and  order  appealed  from  are  afSrmed. 

Hall,  J.,  and  Kerrigan,  J.,  concurred* 


[OiT.  No.  M7.    ThiH  AppeHate  I>i8triet.~Aprfl  IS,  1912.] 

DUDLEY  KINSELL,  Appellant,  v.  RICHARD  THOMAS 
and  MARY  ISABEL  THOMAS,  Respondents. 

AonoH  BT  Geantxb  or  Husband  to  Quikp  Titxs  to  Lot  on  Homestead 
*— Pabol  Oiff — ^Impbovbmbnts — Equitablb  Detensx  and  Cboss- 
OOMPLAiNT — ^ExLOEF. — ^An  sctioD  bj  a  grantee  of  the  sarriTizig  hus- 
band to  quiet  title  to  a  town  lot,  forming  part  of  homestead  prop- 
erty, which  appears  to  have  been  given  bj  parol  gift  of  both  husband 
and  wife  to  their  son,  who  had  previously  rendered  sendees  for 
their  benefit,  which  lot  was,  at  that  time,  of  the  value  of  only  $75, 
under  an  agreement  that  he  was  to  fence  and  improve  the  same, 
which  he  did  to  the  extent  of  $1,500,  is  not  tenable  in  equity;  but 
the  son  may  plead  such  equitable  facts  by  way  of  answer  and 
cross-complaint,  and  the  court  may  quiet  his  title  thereto,  and  ad- 
judge a  conveyance  of  the  legal  title,  either  by  the  plaintifP,  or 
otherwise,  by  a  commissioner's  deed. 

Id. — ^Bights  of  Spousxs  in  Hoicxstkad— Jonrr,  Lboal  oi  Equitablb 
AonoN  EssxNTiAL — Support  of  Findings  and  Judgmbnt  Enfobgb- 
ING  Equity — Gonfuot. — Neither  of  the  spouses  can,  in  law,  grant 
any  rights  in  the  homestead  property  without  the  consent  of  the 
other;  and  neither  of  them  can  create  an  equity  therein  by  parol 
gift|  without  the  consent  of  the  other.    Yet|  where  it  appears  that 
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ma  ezeenCed  parol  gift  of  a  lot  thereon  was  made  by  the  Joint 
net  of  both  husband  and  wife  to  their  son,  for  a  eonsideration 
previonsly  reeeived  from  him,  and  also  his  fencing  and  improving 
the  same  for  a  home,  which  he  did  at  great  expense  to  himself, 
eqnitj  will  protect  such  executed  parol  gift;  and  findings  and  a 
judgment  enforcing  them  will  not  be  distnrbed,  notwithstanding 
a  conflict  of  eridenoe,  where  there  Is  soAcient  evidence  to  support 
the  findings. 

T^. — ^NoTxca  OF  DnmmANi^B  Bqxtitt  to  Plaintitf— Waht  ov  PuacHAsn 
Df  Good  Faith^Oonsideeation  of  DBB>—PaiBUMPTioNS.— Where 
the  defendants,  husband  and  wife,  were  in  nndispnted  possession  of 
the  lot  in  controversj  when  the  plaintiif  obtained  a  deed  thereof 
from  the  father,  such  possession  of  an  improved  and  fenced  lot 
was  suf^cient  to  put  the  grantee  upon  inquirj  as  to  their  rights  in 
the  premises,  and  to  charge  him  with  notice  thereof.  And  where 
there  is  no  evidence  to  rebut  the  presumption  that  the  recital  of 
$10  in  the  deed  was  the  sum  actually  paid  bj  the  plaintiif  to  the 
father  for  the  son's  lot  and  improvements,  it  must  be  presumed  that 
that  was  all  that  he  paid  therefor;  and  it  most  also  be  presumed 
that  he  took  such  conveyance  with  fuU  notice  of  the  legal  and 
equitable  rights  of  the  son,  and  in  subordination  thereto. 

Id. — Eqxtitabu  Bights  of  Son  to  Impbovsmints — Condition  of  Cqui- 
TABLE  Belixf. — ^Whatever  may  be  said  of  the  legal  rights  of  the 
son,  and  even  if  it  should  be  supposed  that  one  of  the  spouses 
failed  fo  consent  to  the  gift,  yet  inquiry  would  have  shown  either 
that  he  possessed  a  valid  title  thereto,  or  that  he  was  made  to 
believe,  and  therefore  honestly  believed,  that  he  owned  such  title, 
and  under  such  belief  made  expensive  improvements,  which,  under 
the  circumstances,  vested  in  him  an  equity  in  the  premises,  of  which 
he  could  not  wantonly  be  divested  or  deprived  without  reimburse- 
ment or  compensation,  as  a  condition  precedent  to  the  right  of  the 
plaintifP  to  the  equitable  relief  sought  by  him.  He  cannot  have 
equitable  relief  without  doing  equity. 

lb. — ^Pabol  Gift  of  Homestead— EKFOBOXiiSNT  in  Equity. — A  parol 
gift  of  real  property  by  the  husband  and  wife,  for  whose  benefit 
a  homestead  has  been  declared  on  the  property,  and  is  in  existence 
at  the  time  of  such  gift,  may  and  will  be  enforced  by  a  court 
of  equity  when  the  circumstances  of  such  gift  are  similar  to  those 
under  which  a  like  gift  of  real  property  not  impressed  with  a 
homestead  will  be  enforced. 

Id. — Ground  of  Equitable  Belief — Statute  of  Frauds — ^Estoppel 
FROM  Standing  on  Legal  Bights — Prevention  of  FRAxn>. — Equity 
does  not  grant  relief  respecting  parol  gifts  of  land  on  the  ground 
that  the  agreement  for  a  writing  under  the  statute  of  frauds  should 
be  dispensed  with.  It  regards  the  writing  ss  of  binding  force  in 
law,  but  acting  in  peraonam,  and  operating  upon  the  consciences  of 
the  parties  to  such  agreements,  equity  merely  saya  that  a  party 
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to  «iieh  parol  gift  will  be  estopped  from  ttandisg  ob  bii  legal  rights 
in  eupport  of  hit  refusal  to  earry  out  the  parol  agreement,  where 
the  eireumstanees  disclose  that  sueh  eosduct  on  his  part  would  be 
oneonseientions  and  work  a  fraud  upon  the  rights  of  the  other  party. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  Coontj.    Geo.  H.  Buck,  Judge. 

The  facta  are  stated  in  the  opinion  of  the  court 

Vance  McClymondB,  and  Maatiek  &  Partridge,  for  AppeU 
lants. 

Boss  &  Boss,  for  Bespondenti. 

HART,  J. — ^This  action  was  brought  for  the  purpose  of 
qnieting  plaintiff's  title  to  a  certain  piece  or  parcel  of  land 
situated  in  the  town  of  Spanishtown,  in  the  county  of  San 
lant. 

The  complaint  alleges  that  the  plaintiff  is  the  owner  in  fee 
of  the  real  property  described  in  the  complaint,  and  that  the 
defendants  claim  some  estate  or  interest  in  said  property, 
which  claim  ''is  without  right  or  merit,  and  said  defendants 
have  not,  nor  has  either  of  them,  any  right,  title  or  interest 
in  or  to  said  property,  or  in  or  to  any  part  thereof." 

The  answer  alleges  that  the  property  described  in  the  com- 
plaint was  a  portion  of  a  twenty  acre  tract  of  land  which, 
for  many  years  prior  to  the  year  of  1904,  belonged  to  the 
parents  of  the  defendant,  Richard  Thomas,  the  legal  title 
to  said  land  standing  in  the  name  of  his  father,  Joseph  S. 
Thomas;  that  ''for  more  than  four  years  prior  to  the  year 
1904  the  defendant  Richard  resided  on  said  parcel  of  land 
with  his  said  parents,  and  during  the  last  four  years  of  his 
so  residing  thereon  with  his  said  parents,  being  then  of  the 
age  of  twenty-one  years  and  upward,  rendered  and  performed 
labor  and  services  for  his  said  parents  in  the  care  and  culti- 
vation of  said  parcel  of  land."  The  answer  further  avers 
that  the  parents  of  Richard,  desiring  to  compensate  the  latter 
for  the  services  so  performed  by  him,  proposed  to  him  that 
they  would  give  him  the  piece  of  land  described  in  the  com- 
plaint, and  "that  he  might  and  should  erect  and  place 
improvements  on  said  last-named  parcel  of  land  and  thereby 
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increase  the  value  thereof,  and  have  a  home  for  himself 
thereon,  and  requested  the  defendant  Richard  to  take  posses- 
sion thereof  and  fence  the  same  and  place  a  house  and  barn 
and  other  buildings  thereon,  and  improve  said  parcel  of  land." 
It  is  further  averred  that  Richard  accepted  the  proposition 
thus  made  to  him,  and  that,  with  the  knowledge  and  consent 
and  active  assistance  of  his  parents,  he  purchased  a  dwelling- 
house,  which  was  located  on  the  opposite  side  of  the  road 
from  the  land  in  question,  moved  said  house  to  and  on  said 
land,  made  additions  thereto,  inclosed  said  land  with  a  fence, 
erected  a  stable  thereon,  ''and  filled  in  said  lot  with  soil  and 
gravel,  and  very  largely  increased  the  value  of  said  parcel 
of  land";  that  at  the  time  said  land  was  so  given  to  the 
defendant  Richard  the  same  did  not  exceed  in  value  the  sum 
of  $75,  but  that,  by  reason  of  the  improvements  made  thereon 
by  said  Richard,  as  described,  and  of  additional  improvements 
made  thereon  by  him  (such  as  filling  it  in,  sinking  a  well 
and  the  planting  of  trees  and  shrubbery  thereon),  said  land 
increased  in  value  from  the  said  sum  of  $75  to  the  sum  of 
$1,500  or  more;  that  after  the  gift  of  said  land  under  the 
circumstances  thus  disclosed,  the  defendant  Richard,  for  a 
period  of  more  than  one  year,  performed  for  his  parents  fur- 
ther and  other  labor  and  services,  for  which  he  received  no 
compensation  otherwise  than  through  the  gift  of  said  land. 

In  the  month  of  June,  1909,  so  the  answer  proceeds,  the 
mother  of  Richard  died,  and  thereafter,  for  a  long  period  of 
time,  the  father  of  Richard  went  to  the  home  of  the  latter 
and  there  resided  and  was  cared  for  and  supported  by  said 
Richard  without  compensation  therefor.  The  answer  charges 
that,  on  the  twenty-eighth  day  of  June,  1909,  the  said  father 
of  the  defendant  Richard  (Joseph  S.  Thomas)  conveyed  the 
land  in  controversy  to  plaintiff,  and  that  the  last  named  ''took 
and  accepted  said  conveyance  vdth  full  knowledge  of  all  the 
facts  hereinbefore  mentioned,  and  then  and  there  knew  that 
the  said  defendants  were  in  the  actual  possession  of,  and  re- 
siding upon,  and  occupying,  said  land,  claiming  to  own  the 
same  under  and  by  reason  of  said  gift  thereof  by  the  parents 
of  said  defendant  Richard  to  him,  said  Richard." 

Upon  the  special  defense  thus  pleaded  the  defendant  asks 
for  afSrmative  relief,  praying  for  a  judgment  and  decree  of 
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the  court  ''that  plaintiff  take  nothing  in  said  action;  that 
the  title  of  the  defendants  to  said  parcel  of  land  be  qnieted 
as  against  the  plaintiff  in  said  action;  that  the  plaintiff  be 
enjoined  and  restrained  from  asserting  any  right,  title  or 
interest  therein  adverse  to  the  defendants,  or  either  of  them,'' 
etc. 

The  defendant  Richard  also  filed  a  cross-complaint,  the 
aTcrments  of  which  are  substantially  the  same  as  those  of  the 
answer,  but,  in  addition  to  the  relief  prayed  for  in  the  answer, 
he  asks  for  a  judgment  "decreeing  that  said  plaintiff  holds 
the  legal  title  to  said  parcel  of  laud  in  trust  for  said  defend- 
ant and  cross-complainant ;  that  said  plaintiff  be  ordered  and 
decreed  to  make,  execute  and  deliver  to  said  cross-complainant 
a  good  and  sufficient  conveyance  of  all  of  said  parcel  of  land ; 
that  in  the  event  said  plaintiff  shall  fail  or  neglect  to  so 
execute  a  good  and  sufBcient  conveyance  thereof,  that  a  com- 
missioner be  appointed  by  this  court  to  make,  execute  and 
deliver  to  cross-complainant  a  deed  thereof." 

The  court  found  the  facts  as  alleged  in  the  answer  and  the 
cross-complaint  to  be  true,  and  rendered  judgment  accord- 
ingly, and  therein  named  the  clerk  of  said  court  as  a  com- 
missioner for  the  purpose  of  executing  a  deed  conveying  a 
legal  title  to  the  disputed  land  to  the  defendant,  Richard 
Thomas,  in  case  the  plaintiff  failed  to  so  execute  a  conveyance 
of  said  land. 

This  appeal  is  brought  here  by  the  plaintiff  from  said  judg- 
ment on  a  bill  of  exceptions. 

The  plaintiff  claims  title  to  the  property  described  in  his 
complaint  by  virtue  of  the  deed  executed  by  Joseph  S.  Thomas, 
the  father  of  the  defendant  Richard,  on  the  twenty-ei:^hth  day 
of  June,  1909,  conveying  said  property  to  said  plaintiff. 

There  was  a  homestead  on  all  the  land  of  which  the  parcel 
in  dispute  was  a  part,  but  the  deed  from  Joseph  S.  Thomas 
to  the  plaintiff  was  executed  after  the  death  of  the  wife  of 
the  grantor. 

The  sole  question  presented  here  is  whether  the  evidence 
supports  the  vital  findings.  The  principal  contention  in  this 
regard  is  founded  upon  the  proposition  that,  it  appearing  that 
the  land  of  which  the  property  in  controversy  was  a  part  was, 
at  the  time  of  the  alleged  gift,  impressed  with  a  homestead, 
executed  and  filed  for  record  by  both  the  parents  of  Richard, 
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on  the  thirteenth  day  of  May,  1879,  the  evidenee  neither  ahowi 
that  the  defendant's  mother  joined  his  father  in  the  alleged 
gift  nor  that  the  latter,  after  the  death  of  Richard's  mother, 
made  the  gift,  and  that,  therefore,  the  purported  transfer 
is  absolutely  void* 

It  will,  of  course,  not  be  disputed  as  a  weU-settled  legal 
proposition  in  this  state  that  ''neither  spouse  can  alienate  or 
encumber  the  homestead  without  the  joint  act  of  the  other, 
and  that  the  effort  so  to  do  is  a  nullity,  and  will  not  be  vali- 
dated by  a  subsequent  dissolution  of  the  marriage  or  termina- 
tion of  the  homestead.''  (Lange  v.  Geiser,  138  Gal.  682,  [72 
Pac.  343] ;  GUoion  t.  Bpray,  81  CaL  217,  [15  Am.  St.  Bep. 
47,  22  Pac.  661] ;  Powell  v.  Patisan,  100  Cal.  238,  [34  Pac 
677] ;  Hart  v.  Church,  126  CaL  471,  [77  Am.  St  Rep.  195,  58 
Pac.  910,  69  Pac.  296] ;  Fnermuih  y.  Steigleman,  130  CaL 
892,  [80  Am.  St.  Rep.  138,  62  Pac.  615] ;  Payne  t.  Cummings, 
146  Cal.  431,  [106  Am.  St.  Rep.  437,  80  Pac  620].) 

Nor  will  the  proposition  be  questioned  that  a  parol  gift  of 
real  property,  under  certain  circumstances  or  conditions,  wiU 
be  sustained  by  courts  of  equity.  In  Bakenfield  v.  Chester, 
55  Cal.  102,  our  supreme  court  concisely  states  the  rule  as 
follows:  ''A  gift  of  real  estate  may  be  made  by  parol  if  pos- 
session is  given  and  taken  under  such  gift  and  acts  done  by 
the  donee  to  carry  out  the  purpose  of  the  gift." 

In  Anson  v.  Toumsend,  73  CaL  417,  [15  Pac  49],  the  court 
says  that  ''it  is,  of  course,  settled  law  tiiat  courts  will  compel 
the  specific  performance  of  parol  contracts  for  the  sale  of  real 
property  where  there  has  been  a  part  performance  of  the 
contract,  and  parol  gifts  will  be  enforced  under  like  circum- 
stances and  conditions  as  parol  sales." 

In  Neale  v.  Neole,  9  WalL  1,  [19  L.  Ed.  590],  the  court 
says:  ''Equity  protects  a  parol  gift  of  land  equally  with  a 
parol  agreement  to  sell  it  if  accompanied  by  possession  and 
the  donee,  induced  by  a  promise  to  give  it,  has  made  valuable 
improvements  on  the  property,  and  this  is  particularly  true 
where  the  donor  stipulates  that  the  expenditure  shall  be  made, 
and  by  doing  this  makes  it  the  consideration  or  condition  of 
the  gift."  (See,  also  Freeman  v.  Freeman,  43  N.  Y.  34,  [3 
Am.  Rep.  657] ;  Burlingame  v.  Rowland,  77  CaL  316,  [1  L. 
R.  A.  829,  19  Pac.  526] ;  Biggies  v.  Emey,  154  U.  S.  244,  [38 
L.  Ed.  976,  14  Sup.  Ct  Rep.  1083] ;  Townsend  y.  Vander^ 
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werker,  160  U.  8.  171,  [40  L.  Ed.  383,  16  Sup.  Ct.  Rep.  268] ; 
Calanckini  v.  Bramtetter,  84  Cal.  253,  [24  Pac.  149].) 

It  is  manifestly  true  that  if  the  evidence  in  the  case  at  bar 
does  not  show  that  the  parents  of  Richard  joined  in  the  gift  of 
the  land  in  dispute  to  him,  then  the  position  of  appellant  is 
correct,  since  the  attempted  transfer  of  property  upon  which 
there  subsists  a  homestead,  selected  by  the  head  of  the  family, 
by  one  of  the  spouses  only  would  be  absolutely  void. 

If,  on  the  other  hand,  the  evidence  sustains  the  findings 
upon  which  the  decree  is  planted,  viz.,  that  the  transfer  was 
by  the  joint  act  of  the  parents,  then,  obviously,  the  judgment 
cannot  be  disturbed.  The  only  question,  then,  is  whether  the 
evidence  supports  those  findings.  We  are  of  the  opinion  that 
it  does,  as  we  think  must  be  made  plainly  to  appear  by  an 
examination  of  the  facts  as  proved. 

The  defendant,  Richard  Thomas,  in  substance,  testified  that, 
from  the  time  he  was  sixteen  years  of  age  up  to  the  time  he 
was  given  the  land  in  question,  and  for  several  years  after 
he  had  reached  his  majority,  he  worked  and  performed  ser- 
vices for  his  father;  that  he  had  a  number  of  conversations 
with  his  father  and  mother  in  reference  to  compensation  for 
such  services;  that  they  often  said  to  him,  ''why  didn't  I 
build  a  house  to  live  in";  that,  while  he  was  living  on  the 
''Cardoza  place,"  where  he  was  farming  seven  acres  of 
ground,  his  father  asked  him  "why  did  I  rent  a  place  like 
that  fort  I  should  be  home*  I  said,  'No,  I  want  to  be  by 
myself.  I  have  a  horse  of  my  own.'  He  said,  'You  need  not 
do  that;  I  will  give  you  that  comer, *  "  referring  to  the  land 
in  question;  that  he  (the  father)  "would  give  it  to  any  one 
of  the  boys  that  would  build  there,  because  he  wanted  to  have 
some  of  the  boys  alongside  of  him.  My  father  and  mother  told 
me  to  go  ahead  and  do  it.*'  After  some  hesitation,  Richard 
accepted  the  gift  of  the  land  thus  proffered  by  his  father  and 
mother,  and  thereupon  bought  from  a  neighbor  a  house  situ- 
ated near  the  land,  and  moved  the  same  to  said  land.  The 
house  was  bought  by  Richard  in  the  presence  of  his  father, 
and  the  latter  rendered  him  some  assistance  in  moving  it  to  the 
land  in  controversy.  Richard  thereafter  put  some  improve- 
ments on  the  house,  enlarging  it  by  building  an  addition 
thereto,  erected  a  bam  on  the  premises,  sunk  a  well  and 
planted  trees  and  shrubbeiy  thereoui  and  otherwise  and  gen- 
ts Oil.  App.- 
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erally  so  improved  the  place  as  to  bring  its  value  up  to  a 
sum  exceeding  $1,500,  or  to  a  sum  in  excess  of  $1,400  more 
than  the  testimony  shows  the  land  to  have  been  valued  at 
when  the  same  was  given  to  him.  The  witness  said  that  he 
had  had  many  conversations  with  his  mother  concerning  the 
land,  both  before  and  after  he  put  the  house  up.  On  one 
occasion  he  remarked  to  her  that,  having  had  some  angry 
discussion  with  his  father,  ''I  am  kind  of  afraid  there  will  be 
some  trouble  about  that  lot  some  day,"  to  which  she  replied: 
''Don't  you  fear;  that  lot  is  going  to  be  yours  as  long  as  you 
live,  and  there  is  no  law  that  is  going  to  take  it  away  from 
you."  The  witness,  in  this  connection,  declared  that  ''she 
told  me  that  she  had  given  me  the  lot."  Richard  further  tes- 
tified that,  after  his  mother's  death,  his  father  came  to  his 
home  and  lived  with  him;  that  on  one  occasion,  after  his 
mother's  death,  his  father  said  to  him  that  the  lot  was  his 
(Richard's),  and  that  he  could  "do  with  it  as  yon  have  a 
mind  to." 

One  Antone  Davis,  an  old  resident  of  Halfmoon  Bay,  in 
the  vicinity  of  which  place  the  land  concerned  here  is  situ- 
ated, testified  that  both  the  father  and  mother  of  Richard 
declared  to  him  that  they  had  given  the  disputed  land  to 
Richard. 

There  was  produced  in  behalf  of  Richard  other  testimony,  a 
detailed  review  of  which  in  this  opinion  is  unnecessary,  tend- 
ing to  sustain  his  claim  that  the  property  had  been  transferred 
to  him  by  gift  by  his  parents. 

The  only  oral  testimony  offered  by  the  plaintiff,  in  contra* 
diction  to  Richard's  testimony,  was  that  given  by  his  father, 
Joseph  S.  Thomas,  who  testified  that,  "about  a  month  or  two" 
after  the  death  of  his  wife,  he  had  a  conversation  with  Rich- 
ard in  which  he  proposed  that  the  latter  buy  the  land  described 
in  the  complaint  and  that  Richard  replied  that  he  would  buy 
it  This  testimony  was  rebutted  by  Richard,  who  testified 
that  no  such  conversation  as  that  to  which  his  father  testified 
ever  occurred. 

As  before  stated,  in  our  opinion  the  evidence,  of  which  the 
foregoing  statement  contains  a  fair  conspectus^  sufficiently 
sustains  the  decision  of  the  trial  court. 

The  testimony  clearly  enough  shows  that  the  parents  joined 
in  the  gift  of  the  property  to  Richard  in  eonsideration  ol 
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services  theretofore  rendered  by  the  donee  for  them  and  of 
an  agreement  on  the  latter's  part  that  he  would  build  a  house 
on  the  premises  and  otherwise  improve  them,  and  that  Richard 
performed  his  part  of  the  convention.  The  only  contradiction 
to  Richard's  testimony  as  to  the  gift  is  found  in  the  testimony 
of  his  father,  who,  as  we  have  shown,  referred  to  a  conversa- 
tion occurring  after  the  death  of  the  latter's  wife,  with  Rich* 
ard,  wherein  he  (Joseph)  proposed  that  Richard  buy  the  prop- 
erty  and  that  the  latter  agreed  to  that  proposition.  It  will 
be  noted  in  this  connection  that  Joseph  does  not  directly  say 
that  he  and  his  wife  did  not  give  the  land  to  Richard  under 
the  circumstances  as  detailed  by  the  latter.  His  testimony, 
at  the  most,  may  be  regarded  as  merely  furnishing  a  rather 
remote  foundation  for  the  inference  that  the  property  had  not 
previously  been  transferred  to  Richard.  But,  in  any  event, 
the  evidentiary  significance  of  this  testimony  was  a  matter  for 
the  trial  court  to  determine,  and  its  conclusion  thereon,  as  evi- 
denced by  its  findings,  is  binding  upon  us. 

It  is  not  disputed  that  Richard  took  possession  of  the 
property  at  the  time  it  was  given  to  him,  made  extensive  and, 
compared  to  its  value,  expensive  improvements  thereon,  and 
continuously  maintained  possession  and  had  possession  at  the 
time  of  the  pretended  conveyance  of  the  land  to  plaintiff,  and, 
indeed,  up  to  the  time  of  the  trial  of  this  action.  It  further 
stands  as  an  undisputed  fact  that  the  improvements  added  to 
the  property  by  Richard  and  which  increased  the  value  thereof 
from  $75  to  a  sum  exceeding  $1,500,  were  made  at  his  own 
expense  or  by  the  expenditure  of  his  own  labor  and  money. 
The  father  of  Richard  was  to  some  extent  supported  and  main- 
tained  by  Richard  at  his  home  after  his  mother's  death  with- 
out compensation,  other  than  that  received  through  the  gift 
of  this  land.  All  these  circumstances  seem  to  tend,  and  no 
doubt  the  trial  court  so  viewed  them,  to  corroborate  the  claim 
of  Richard  that  the  property  was  jointly  given  to  him  by  his 
parents.  But,  as  to  the  contention  that  the  gift  was  not 
jointly  made  by  the  parents,  we  need  only  to  refer  to  the  testi- 
mony of  Richard  wherein  he  declared  that  both  his  father 
and  mother  agreed  and  proposed  that  the  property  should  be 
given  him  and  that,  when  he  accepted  the  gift  and  took  pos- 
session, both  acquiesced  in  it,  and  always  thereafter  and  until 
the  death  of  his  mother  and  the  execution  and  delivery  of  the 
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deed  to  plaintiff  by  his  father  treated  Richard  as  the  owner 
of  the  property.  Even  after  the  death  of  Richard's  mother, 
his  father  assured  him  that  the  property  belonged  to  him 
(Richard),  and  thus  recognized  as  valid  the  joint  transfer 
thereof  to  Richard  by  himself  and  his  wife. 

But  we  perceive  no  necessity  for  further  pursuing  a  dis- 
cussion of  the  facts.  It  is  sufficient  to  repeat  that,  upon  the 
whole  record,  we  are  persuaded  that  the  trial  court  was  justi- 
fied  in  reaching  the  conclusion,  as  crystallized  in  its  judgment, 
that  the  gift  was  by  the  joint  act  of  Joseph  S.  Thomas  and 
his  wife. 

Moreover,  it  may  be  observed  that  all  the  equities  appear 
to  be  with  Richard  Thomas  and  against  the  plaintiff.  The 
consideration  for  the  conveyance  to  plaintiff  and  all  the  cir- 
cumstances clearly  indicate  that  the  plaintiff  was  not  a  pur- 
chaser in  good  faith. 

There  is  no  evidence  in  the  record  rebutting  the  presump- 
tion that  the  amount  recited  in  the  deed  as  the  consideration 
for  the  conveyance  to  plaintiff,  viz.,  the  sum  of  $10,  was  the 
sum  actually  paid  by  plaintiff  to  Joseph  S.  Thomas  for  the 
land  and  its  improvements  (13  Cyc.  613;  Devlin  on  Deeds, 
sec.  817),  and  it  must,  therefore,  be  assumed  that  that  sum 
was  the  amount  so  paid  for  the  land.  Furthermore,  Richard 
Thomas  having  been  in  open,  notorious  and  exclusive  posses- 
sion of  the  land  at  the  time  of  the  alleged  purchase  of  the 
same  from  and  conveyance  thereof  by  Joseph  S.  Thomas,  the 
plaintiff  was,  therefore,  put  upon  inquiry  as  to  the  legal  or 
equitable  rights,  or  both,  of  Richard  Thomas,  and  is  presumed 
to  have  purchased  the  land  and  taken  a  conveyance  thereof 
from  the  vendor  with  full  notice  of  all  the  legal  and  equitable 
rights  in  the  premises  of  said  Richard  and  in  subordination 
to  those  rights.  {Pell  v.  McElroy,  86  Cal.  271 ;  Scheerer  v. 
Cuddy,  85  Cal.  273,  [24  Pac.  713];  Security  etc.  Co.  v. 
Willamette  etc,  Co.,  99  CaL  636,  [34  Pac.  324] ;  Stonsifer  v. 
Kilboum,  122  Cal.  659,  [55  Pac.  587] ;  Robinson  v.  Muir,  151 
Cal.  123,  [90  Pac.  521] ;  NUes  v.  Cooper,  98  Miss.  S9,  [13  L. 
K.  A.,  N.  S.,  49,  107  N.  W.  744] ;  Lowther  Co.  v.  Miller,  53 
W.  Va.  501,  [97  Am.  St.  Rep.  1039,  44  S.  E.  433].) 

As  the  court  says  in  the  Pell  case,  supra,  "he  cannot  be 
regarded  as  a  purchaser  in  good  faith  who  negligently  and 
willfully  closes  his  eyes  to  visible  pertinent  facts,  indicating 
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adverse  interest  in  or  encumbranees  upon  the  estate  he  seeka 
to  acquire,  and  indulges  in  possibilities  or  probabilities,  and 
acts  upon  doubtful  presumptions,  when,  by  the  exercise  of 
prudent,  reasonable  diligence,  he  could  fully  inform  himself 
of  the  real  facts  of  the  case.''  The  plaintiff  here,  having 
purchased  land  in  the  possession  of  a  third  person,  had  no 
right  to  rest  upon  the  record  title  alone  in  making  the  pur- 
chase, but  was  required  to  look  beyond  the  record  title  for  the 
purpose  of  ascertaining  what  rights  and  equities,  if  any, 
Richard  Thomas,  the  party  in  possession  at  the  time  of  tiie 
alleged  purchase,  had  in  the  premises.  (Security  etc.  Co.  v. 
WiUamette  etc.  Co.,  99  Gal.  636,  [34  Pac.  824].)  A  litUe 
inquiry  or  the  exercise  of  common  or  ordinary  diligence  would 
have  readily  developed  to  him,  it  seems  to  us,  that  Richard 
Thomas  either  had  a  valid  title  to  the  land,  acquired  by  gift 
from  his  parents,  or  that  he  was  made  to  believe  and,  there- 
fore, honestly  believed,  that  he  owned  such  a  title,  and  that 
under  such  belief  he  made  expensive  improvements,  which, 
under  the  circumstances,  vested  in  him  an  equity  in  the 
premises  of  which  he  could  not  wantonly  be  divested,  or  of 
which  he  could  not  be  deprived  without  reimbursement  or 
just  compensation.  Even,  therefore,  if  it  be  conceded  that 
Richard  Thomas  did  not  acquire  a  title  to  the  land  by  reason 
of  the  failure  of  one  of  the  spouses  to  join  in  the  gift,  inquiry 
by  the  plaintiff  would  have  disclosed  circumstances,  as  cer- 
tainly such  circumstances  are  shown  here,  entitling  Richard 
to  reimbursement  for  the  improvements  he  put  upon  the  land 
as  a  condition  precedent  to  the  right  of  plaintiff  to  the  equi- 
table relief  demanded  by  his  complaint.  In  other  words,  hav- 
ing appealed  to  equity  for  relief,  he  could  not  expect  equitable 
aid  without  doing  or  offering  to  do  that  equity  to  which  in- 
quiry must  have  shown  him  that  Richard  was  entitled. 

From  every  viewpoint,  the  judgment  should  be  affirmed,  and 
it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  15,  1912,  and  the  following 
opinion  then  rendered  thereon: 
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HART,  J. — ^The  petition  points  ont  that,  in  the  original 
opinion  herein,  we  did  not  directly  pass  npon  the  contention, 
urged  by  counsel  for  the  plaintiff  in  their  brief,  ''that  a  home- 
stead cannot  be  alienated  in  any  manner  whatsoever,  except 
as  prescribed  by  the  code,''  and  that,  inasmuch  as  the  code 
provides  that  ''the  homestead  of  a  married  person  cannot  be 
conveyed  or  encumbered  unless  the  instrument  by  which  it  is 
conveyed  or  encumbered  is  executed  and  acknowledged  by 
both  husband  and  wife''  (Civ.  C!ode,  sec.  1242),  a  parol  gift 
of  real  property  upon  which  the  homestead  of  a  married 
person  subsists  at  the  time  of  such  gift  is  absolutely  void  and 
cannot,  therefore,  be  enforced,  notwithstanding  that  such  gift 
may  be  the  result  of  the  joint  act  of  both  spouses  for  whose 
benefit  such  homestead  has  been  declared. 

While  it  is  true  that  we  did  not  discuss  this  precise  ques- 
tion in  the  original  opinion,  the  necessary  effect  of  the  decision 
is  that  a  parol  gift  of  real  property  by  the  husband  and  wife, 
for  whose  benefit  a  homestead  had  been  declared  thereon  and 
is  in  existence  at  the  time  of  such  gift,  may  and  will  be  en- 
forced by  a  court  of  equity  where  the  circumstances  of  suck 
gift  are  similar  to  those  under  which  a  like  gift  of  real  prop- 
erty not  impressed  with  a  homestead  will  be  so  enforced.  In 
our  original  investigation  of  the  questions  presented  by  this 
record,  we  conceived  the  settled  rule  to  be  as  above  stated,  and, 
therefore,  regarded  a  discussion  of  the  point  pressed  in  the 
petition  rather  as  supererogatory  than  necessary. 

All  that  counsel  say  respecting  the  legal  requisites  which 
our  code  prescribes  shall  be  observed  in  order  to  legally  aban- 
don or  convey  or  encumber  the  homestead  of  a  married  person 
must  be  conceded  to  be  sound.  And,  as  counsel  declare,  our 
supreme  court,  in  the  cases  of  Matthews  v.  Davis,  102  Cal.  202, 
[36  Pac.  358] ,  Hart  v.  Church,  126  Cal.  471,  [77  Am.  St 
Rep.  195,  58  Pac.  910,  59  Pac.  296] ,  and  Friermuth  v.  StetgU- 
man,  130  Cal.  392,  [80  Am.  St.  Rep.  138,  62  Pac.  615],  has 
very  clearly  shown  that  the  homestead  of  a  married  person 
cannot  be  abandoned,  conveyed  or  encumbered,  except  by  a 
substantially  strict  compliance  with  the  methods  prescribed  by 
the  statute  for  the  achievement  of  any  of  those  ends.  The 
absolute  soundness  of  the  conclusions  arrived  at  in  those  cases 
cannot  for  a  moment  be  questioned. 
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But,  as  we  view  the  proposition  now  submitted  in  the  case 
at  bar,  the  question  discussed  and  decided  in  the  cited  cases 
does  not  arise  here.  The  question  here  is  not  whether  the 
parents  of  Richard  Thomas  undertook  to  convey  a  portion  of 
their  homestead  without  the  observance  of  the  legtU  requisites 
essential  to  the  conveyance  of  such  right  or  title  to  the  prop- 
erty involved,  but  whether  the  circumstances  attending  their 
joint  gift  of  said  property  to  their  son  are  such  as  to  justify 
a  court  of  equity  in  denying  to  them  the  right  to  repudiate 
such  gift  for  any  legal  as  distinguished  from  equitable^  reason 
that  might,  in  an  action  at  law,  operate  to  invalidate  such  an 
agreement. 

The  doctrine  that  verbal  contracts  for  the  sale  of  land,  if 
part  performed  by  the  party  seeking  the  remedy,  may  be 
specifically  enforced,  is  an  elementary  principle  in  equity 
jurisprudence  and  of  universal  application  throughout  the 
American  states.  Indeed,  it  had  its  origin  in  English  chan- 
cery law,  and  merely  means,  where  invoked,  the  application 
of  the  doctrine  of  equitable  estoppel  to  those  unconscientious 
transactions  which,  though  sustainable  in  law,  courts  of  equity 
frown  upon  and  will  not  uphold.  In  other  words,  the  en- 
forcement by  courts  of  equity  of  verbal  contracts  for  the  sale 
or  conveyance  of  land  does  not  proceed  upon  the  theory  that 
the  statutes  requiring  contracts  for  that  purpose  to  be  in  writ- 
ing are  invalid  or  should  not  be  strictly  adhered  to,  but  solely 
upon  the  theory  that  a  party  entering  into  a  verbal  agreement 
to  convey  his  land  to  another  should  not  be  permitted  in  equity 
to  withdraw  therefrom  or  refuse  to  execute  such  agreement 
and  to  shield  such  act,  if  the  same  be  unconscientious  and  will 
operate  as  a  fraud  upon  the  rights  of  the  other  party,  behind 
the  statute.  And  we  have  been  shown  no  reason,  and  we 
frankly  confess  that  we  can  conceive  of  none,  why  an  oral 
agreement  to  sell  land  upon  which  there  subsists  at  the  time 
of  the  making  of  such  agreement  a  homestead  of  married 
persons,  such  agreement  having  been  jointly  made  by  the 
husband  and  wife  for  whose  benefit  such  homestead  has  been 
declared,  should  not  as  well,  when  the  exigencies  of  the  situ- 
ation justify  it,  be  subject  to  the  government  of  equitable 
principles,  appropriate  in  equity  to  such  agreements,  as  are 
such  agreements  involving  real  property  upon  which  there 
is  no  homestead. 
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The  legislature  obviously  conceived  and  evinced  in  the  stat- 
ute concerning  the  transfer  generally  of  real  property  no  less 
solemnity  in  tiie  act  of  conveying  such  property  upon  which 
there  is  no  homestead  than  in  the  act  of  transferring  the  home- 
stead of  a  married  person,  for  section  1091  of  the  Civil  Code 
provides  that  ''an  estate  in  real  property  other  than  an  estate 
at  will  or  for  a  term  not  exceeding  one  year,  can  be  transferred 
only  by  operation  of  law,  or  by  an  iiutrumeni  in  writing^  sub- 
scribed by  the  party  disposing  of  the  same,  or  by  his  agent 
thereunto  authorized  by  writing/'  No  less  or  no  more  is 
required  for  the  transfer  of  a  homestead  of  a  married  person, 
and  if,  as  is  admitted  to  be  true,  an  oral  agreement  for  the 
sale  of  real  property  not  embarrassed  by  a  homestead  may, 
under  certain  conditions,  be  enforced  in  equity,  upon  what 
principle  or  rational  course  of  reasoning  may  it  be  held  that 
such  an  agreement  involving  property  upon  which  there  is  a 
homestead  of  a  married  person  may  not,  under  similar  con- 
ditions, likewise  be  enforced!  None  can,  in  our  opinion,  be 
suggested. 

As  stated,  equity  does  not  interpose  relief  as  to  such  agree* 
ments  upon  the  theory  that  the  statutory  requirement  that 
they  shall  be  committed  to  writing  in  order  to  be  enforceable 
in  law  is  invalid  or  should  not  be  complied  with.  On  the  con- 
trary, equity  regards  such  statutory  requirements  as  of  binding 
force  in  law;  but,  acting  in  personam  and  operating  directly 
upon  the  consciences  of  the  parties  to  such  agreements,  equity 
merely  says  that  a  party  to  such  an  agreement  will  be  es- 
topped from  standing  on  his  legal  rights  in  support  of  his 
refusal  to  carry  out  his  part  of  the  agreement,  where  the  cir- 
cumstances, as  here,  disclose  that  such  conduct  on  his  part 
would  be  unconscientious  and  work  a  fraud  upon  the  rights 
of  the  other  party. 

As  shown  in  the  original  opinion,  the  eourt  found  from 
sufficient  evidence  that  liie  parents  of  Richard  Thomas  agreed 
to  give  him  the  land  in  oontroversy  upon  the  eondition  that  he 
would  establish  a  home  upon  it ;  that  he  accepted  the  gift  upon 
that  condition,  in  execution  of  which  he  purchased  a  house, 
removed  it  to  the  land,  erected  a  bam  on  said  land,  planted 
it  to  trees,  filled  it  in  with  dirt,  and  otherwise  improved  and 
equipped  it  for  the  purposes  of  a  home;  that  he  took  up  his 
residence  on  the  place  and  there  resided,  claiming  it  as  hit 
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own,  for  a  considerable  period  prior  to  the  death  of  his  mother 
and  for  a  greater  period  before  his  father  executed  the  con- 
veyanee  of  the  land  to  the  plaintiff;  that  his  claim  of  owner- 
ship of  the  land  after  he  had  improved  it  aa  described  at  great 
expense  was  acquiesced  in  by  his  parents  up  to  the  time  of  the 
death  of  his  mother;  that  the  improvements  he  put  upon  the 
lands  so  enhanced  the  value  of  the  property  that,  whereas  it 
was  of  no  greater  value  than  $75  when  it  was  given  to  him, 
at  the  time  of  the  attempted  conveyance  of  it  by  his  father 
to  the  plaintiff  in  consideration  of  the  sum  of  $10,  it  was 
valued  at  $1,500.  To  say  that  upon  these  facts  a  court  of 
equity  is  too  impotent  to  afford  relief  or  that  the  findings  do 
not  show  a  case  for  equitable  interference  and  the  application 
of  the  doctrine  of  equitable  estoppel  against  the  claim  that 
the  gift  is  nonenforceable  because  it  involved  an  attempt,  futile 
in  law,  to  transfer  the  homestead  of  the  donors,  would,  in  our 
judgment,  be  a  reproach  upon  that  branch  of  our  system  of 
jurisprudence  justly  distingniished  for  the  efficacy  of  its  reme- 
dial power  in  those  cases  which,  like  this,  would,  but  for  such 
interference,  stand  as  exemplars  of  the  rankest  injustice  sanc- 
tioned only  by  the  unyielding  obstinacy  of  legal  rules. 

We  are  unable  to  agree  with  counsel  for  the  appellant  upon 
the  proposition  herein  discussed,  and  a  rehearing  is,  therefore, 
denied. 

Burnett,  J.,  and  Chipman,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  14,  1912. 
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EDWARD    F.  DELGER,  Respondent,  v.  ABB    JACOBS, 

Appellant. 

Appeal — ^Absence  or  Argument — ^Aitismancb  op  Judgmbmt. — ^Wbere 
no  briefs  have  been  filed  hj  either  party,  and  no  oral  argument  was 
made  when  the  ease  was  regularly  called  npon  the  calendar,  the 
judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Geo.  A.  Sturtevanti 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  S.  Melsted,  for  Appellant 

Sullivan  &  Sullivan,  and  Theo.  J.  Roche,  for  Respondent 

THE  COURT. — ^No  oral  argument  having  been  made  when 
the  appeal  in  this  case  was  regularly  called  upon  the  calendar 
of  this  court,  and  no  briefs  having  been  filed  by  either  party, 
it  18  ordered  that  the  judgment  appealed  from  be  affirmed. 


[GIt.  No.  941.    First  Appellate  District.— April  18,  1918.] 

THE  PEOPLE  ex  rel.,  Plaintiffis,  v.  MARKET  STREET 
BANK,  an  Insolvent  Corporation,  et  al.,  Defendants; 
KELLEHER  &  BROWNE,  Qaimants,  Appellants; 
LOUIS  H.  MOOSER,  as  Receiver  of  Insolvent  Bank, 
Respondent,  and  WILLIAM  GREER  HARRISON,  as 
Receiver  of  MARKET  STREET  SECURITIES  COM- 
PANY, Reorganized  Bank,  Claimant,  Respondent 

Insolvent  Bank — ^Bchabiutation  bt  New  Bank — Exchanob  or 
Claims  fob  Bonds — ^Diyoend— Aobeemxnt  roB  Bxassignmen^^ 
Executed  Payment  or  Debt — ^Rights  or  RBCEiyEB  or  New  Bank. 
Where  an  insolvent  bank  was  sought  to  be  rehabilitated  by  a  new 
bank,  which  took  assignments  of  its  claims  and  issued  its  bonds 
to  the  claimants,  and  a  dividend  of  flftj  cents  en  the  dollar  was 
declared  by  the  insolvent  bank,  and  appellants,  as  claimants  of 
bonds,  being  indebted  to  the  receiver  of  the  insolvent  bank  for 
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rent  in  $875,  procured  $1,750  of  bonde  to  be  delivered,  on  aeeonnt 
of  diTidends,  to  pay  sueh  debt  in  fall,  and  agreed  with  the  president 
of  the  new  bank  for  a  reassignment  of  the  residue  of  the  bonds, 
that  be  might  receive  his  share  of  the  residue  of  the  dividend,  but 
before  such  agreement  was  executed,  the  receiver  of  the  new  bank 
repudiated  the  transaction,  it  is  held  that  the  court  properly  ap- 
proved of  the  payment  of  such  debt,  and  properly  ordered  the 
residue  of  the  uncollected  claims  of  appellants  to  be  turned  over 
to  the  receiver  of  tho  new  bank. 

APPEAL  from  orders  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  made  in  a  proceeding  for  the 
liquidation  of  the  affairs  of  an  insolvent  bank.  Qeo.  A. 
Sturtevanty  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Percy  L.  Shuman,  for  Appellants. 

Stratton  &  Kaufman,  for  Louis  H.  Mooser,  Receiver  of 
Insolvent  Market  Street  Bank,  Respondent. 

J.  C.  Campbell,  for  William  Greer  Harrison,  Receiver  of 
Market  Street  Securities  Company,  Reorganized  Bank,  Re- 
spondent. 

KERRIGAN,  J.— On  June  25,  1908,  the  Market  Street 
Bank  of  San  Francisco,  a  corporation,  was  adjudged  insol- 
vent, and  Louis  H.  Mooser  was  appointed  receiver  thereof  to 
liquidate  its  affairs.  Shortly  thereafter  certain  persons  inter- 
ested in  various  ways  with  the  bank  conceived  a  plan  of 
rehabilitating  that  institution,  and  for  the  purpose  of  carry- 
ing out  that  plan  organized  a  corporation  under  the  name  of 
the  Market  Street  Securities  Company.  That  corporation 
issued  to  the  creditors  and  depositors  of  the  Market  Street 
Bank  bonds  in  exchange  for  claims  and  accounts  against  the 
bank,  the  ultimate  purpose  being  to  buy  in,  if  possible,  all  of 
the  bank's  outstanding  obligations.  Subsequently  the  secur- 
ities company  passed  a  resolution  and  gave  public  notice  to 
the  effect  that  if  the  proposed  rehabilitation  of  the  insolvent 
bank  was  not  successful,  it  would  return  the  claims,  consisting 
of  bank  books  and  other  evidences  of  indebtedness,  to  the 
parties  who  had  assigned   them  to  the  securities   company, 
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apon  the  return  of  the  bonds  issued  therefor,  subject  to  the 
condition  that  the  bonds  returned  must  be  the  identical  bonds 
issued  to  the  depositor  or  creditor  in  exchange  for  the  assign- 
ment of  his  claim. 

The  terms  of  this  resolution  are  not  contained  in  the  tran- 
script, but  its  existence  seems  to  have  been  recognised  by  the 
parties  to  the  litigation,  and  its  terms  are  to  be  gathered  from 
the  briefii  of  counsel.  It  has,  however,  but  a  remote  bearing 
upon  the  questions  involved  in  the  appeal,  as  the  rights  of  the 
appellants,  if  any,  arise  out  of  a  specific  agreement  alleged 
to  have  been  made  between  them  and  the  securities  company. 

Among  other  creditors  of  the  insolvent  bank  who  entered 
into  the  plan  of  its  rehabilitation  was  the  firm  of  Kelleher  & 
Browne,  appellants  herein,  who  became  the  owners  of  some 
$8,000  worth  of  the  bonds  of  the  securities  company  issued 
as  indicated,  part  thereof  being  in  exchange  for  their  deposit 
account  with  the  insolvent  bank,  and  the  remainder  having 
been  acquired  by  them  either  directly  from  the  securities  com- 
pany in  exchange  for  assignments  of  other  accounts  against 
said  bank,  or  intermediately  from  persons  to  whom  they 
had  been  directly  issued. 

Kelleher  &  Browne  were  tenants  of  the  Market  Street  Bank, 
and  it  is  undisputed  that  they  were  indebted  to  Louis  H. 
Mooser,  as  receiver,  in  the  sum  of  $875  for  unpaid  rent. 

Upon  a  sale  of  the  assets  of  the  insolvent  bank  the  court, 
on  or  about  February  4,  1909,  declared  a  dividend  of  fifty 
cents  on  the  dollar  to  be  paid  to  the  owners  and  holders  of 
claims  against  said  bank. 

On  January  7,  1909,  the  appellants,  although  they  at  this 
time  were  merely  the  owners  of  bonds  of  the  securities  com- 
pany, filed  a  claim  with  the  receiver  of  the  insolvent  bank 
for  some  $8,000,  apparently  in  anticipation  of  redelivering 
their  bonds  to  the  securities  company  and  receiving  from  it 
the  claims  and  accounts  for  which  the  bonds  had  been  issued, 
and  they  indorsed  upon  this  claim  an  assignment  of  the  sum 
of  $875  thereof  to  Receiver  Mooser  to  enable  Mooser  to  retain 
this  sum  out  of  any  money  becoming  payable  by  him  to  the 
appellants. 

In  the  month  of  June,  1909,  appellants  arrived  at  an  agree- 
ment with  the  securities  company,  through  its  president,  P.  M. 
Meigs,  for  the  return  to  that  company  of  the  bonds  held  by 
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them  in  exchange  for  the  claims  against  said  insolvent  bank 
for  which  the  bonds  had  been  issued.  In  order  to  carry  into 
effect  this  agreement  Meigs  delivered  to  Receiver  Mooser 
claims  against  the  insolvent  bank  amounting  to  something 
over  $6,000  for  the  purpose  of  receiving  from  Mooser  the  fifty 
per  cent  dividend  upon  said  amount  of  claims  and  paying 
the  same  to  appellants,  the  latter  in  the  meantime  retaining 
their  bonda  About  this  time  appellants  delivered  to  Receiver 
Mooser  bonds  of  the  face  value  of  $1,750,  for  the  purpose 
of  enabling  Mooser  to  retain,  in  payment  of  the  rent  due 
him  from  them,  the  sum  of  $875 — ^the  amount  of  the  dividend 
payable  on  the  claims  represented  by  said  bonds.  Mooser 
delivered  these  bonds  to  the  securities  company,  the  secretary 
of  which  marked  them  "Paid,"  and  it  was  upon  this  day 
or  about  this  time  that  Mooser  received  from  the  securities 
company  the  $6,000  worth  of  claims  above  referred  to.  Out 
of  this  amount  of  claims  Mooser,  with  the  acquiescence  of  the 
securities  company,  selected  certain  of  them  to  the  amount 
of  $1,750,  and  retained  the  dividend  payable  upon  them — 
amounting  to  $875 — in  settlement  of  the  rent  due  from 
Kelleher  &  Browne,  giving  them  credit  accordingly.  He  also 
delivered  to  Meigs,  said  president,  a  check  for  $1,500  on  ac- 
count of  and  as  part  payment  of  the  dividend  payable  on  the 
remainder  of  said  claims.  Meigs  brought  this  check  to  ap- 
pellants, who  refused  to  accept  it,  claiming  to  be  entitled  to 
the  dividend  upon  the  whole  $6,000  worth  of  claims.  Shortly 
thereafter,  by  reason  of  an  injunction  suit,  the  payment  of 
this  check  was  stopped,  and  William  Qreer  Harrison,  who  in 
the  meantime  had  been  appointed  receiver  of  the  securities 
company,  refused  to  recognize  the  agreement  made  between 
Meigs  and  appellants,  and  now  claims  to  be  entitled,  as  re- 
ceiver of  the  securities  company,  to  the  unpaid  dividend  on 
the  remainder  of  said  claims. 

Petitions  were  filed  by  both  Harrison  and  the  appellants, 
each  claiming  to  be  the  owner  of  the  whole  of  said  claims 
and  entitled  to  the  dividend  thereon.  Receiver  Mooser  an- 
sweredy  setting  up  the  payment  to  himself  as  receiver  of  the 
$875  as  aforesaid  in  satisfaction  of  the  rent  due  from  the  ap- 
pellants, and  leaving  himself  at  the  disposition  of  the  court 
as  to  whom  he  should  recognize  as  the  owner  of  the  claims 
upon  which  the  dividend  was  still  unpaid. 
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The  court,  after  hearing  the  testimony,  made  two  orders, 
one  approving  the  action  of  Mooser  in  retaining  the  said  $875, 
and  tiie  other  ordering  him  to  turn  over  to  Harrison,  as  re> 
ceiver  of  said  securities  company,  the  remainder  of  said  claims 
delivered  to  him  by  Meigs  as  aforesaid. 

Eelleher  &  Browne  appeal  from  both  said  orders.  They 
claim,  as  against  ELarrison,  to  be  the  owners  of  the  claims; 
and  as  against  Mooser,  that  he  accepted  certain  specific  bonds 
of  the  face  value  of  $1,750  in  payment  of  his  rent,  and  that 
the  claims  the  dividend  upon  which  he  paid  to  himself  were 
not  those  for  which  said  bonds  were  issued,  but  were  claims 
issued  against  bonds  owned  and  still  in  the  possession  of  ap- 
pellants— from  which  it  is  argued  that  the  receiver  has  twice 
been  paid  the  rent  due  hinu 

We  think  both  the  orders  appealed  from  were  correct  and 
proper. 

As  to  the  order  concerning  Harrison,  the  execuuon  of  the 
agreement  between  Meigs  and  appellants  did  not  proceed  far 
enough  to  give  to  the  latter  any  valid  title  to  the  claims.  If, 
instead  of  allowing  the  transaction  to  proceed  as  it  did,  the 
appellants  had  themselves  taken  from  the  securities  company 
a  reassignment  of  the  claims,  and  redelivered  to  that  company 
the  bonds,  the  transaction  would  have  been  complete,  and 
would  have  resulted  in  substituting  appellants  as  the  owners 
of  said  claims.  But  the  transaction  followed  a  different 
course.  Meigs  proceeded  himself  to  collect  the  dividend  on 
the  claims — ^undoubtedly  with  the  intention  of  turning  it  over 
to  appellants  and  receiving  from  them  the  bonds  when  he 
should  do  80.  He  even  offered  them  the  first  and  only  pay- 
ment that  he  received  from  Mooser  on  account  of  the  divi- 
dend ;  and  this  the  appellants  very  ill-advisedly  rejected.  The 
securities  company  had  received  nothing  from  the  appellants 
under  this  agreement,  and  upon  the  rejection  by  appellants 
of  the  check  for  $1,500,  it  had  the  right  not  to  proceed  any 
further  in  the  transaction — ^which  course  Receiver  Harrison, 
who  was  subsequently  appointed,  chose  to  pursue. 

As  to  the  order  permitting  Mooser  to  retain  the  $875,  divi- 
dend on  $1,750  worth  of  claims  delivered  to  him  by  Meigs, 
it  must  not  be  overlooked  that  the  appellants  had  themselves 
assi$?ned  to  Mooser  so  much  of  their  claims  as  this  dividend 
would  represent;  and  although  at  the  time  they  did  so  they 
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bad  no  title  to  the  claims,  yet  when  the  securities  company 
subsequently  delivered  such  claims  to  him  for  the  benefit  of 
the  appellants,  the  assignment  became  operative  and  immedi- 
ately vested  in  him  the  right  to  retain  the  dividend  on  the 
amount  of  claims  covered  by  the  assignment.  The  contention 
that  Mooser  accepted  $1,750  in  bonds  of  the  securities  com- 
pany in  payment  of  the  rent  is  untenable.  While  the  reading 
of  the  receipt  given  by  Mooser  for  the  bonds  might  lend  color 
to  this  contention,  yet  it  is  quite  apparent  that  appellants  con- 
templated that  the  possession  of  the  bonds  entitled  Mooser 
to  the  same  value  in  daims  to  be  received  from  the  securities 
company;  the  securities  company  turned  over  to  Mooser  all 
the  claims  which  the  appellants  claimed  to  be  entitled  to  by 
virtue  of  their  ownership  of  bonds,  if  the  exchange  arranged 
with  Meigs  should  be  effected ;  and  out  of  such  claims  Mooser 
selected  only  sufficient  to  pay  him  the  amount  due  from  ap- 
pellants. The  claim  is  made  by  appellants'  counsel  that 
Mooser  surrendered  the  $1,750  of  bonds  to  the  securities  com- 
pany without  receiving  anything  therefor — ^intending  it  to  be 
inferred  that  appellants  suffered  some  prejudice  thereby,  and 
that  the  claims,  for  whidi  the  particular  bonds  surrendered 
had  been  issued,  were  negligently  left  with  the  securities  com- 
pany. An  examination,  however,  of  the  record  shows  that 
the  majority  of  the  claims  issued  for  this  particular  $1,750 
worth  of  bonds  were  among  the  $6,000  of  claims  delivered  by 
the  securities  company  to  Mooser.  That  Mooser  did  not  select 
these  particular  claims  on  which  to  pay  himself  the  dividend 
did  not  work  any  prejudice  whatever  to  the  appellants,  for 
had  he  done  so  the  claims  and  accounts  on  which  he  did 
actually  pay  himself  the  dividend  would  be  included  in  the 
amount  ordered  by  the  court  to  be  turned  over  to  Receiver 
Harrison. 
The  orders  appealed  from  are  affirmed. 

Hall,  J.y  and  Lennon,  P.  J.,  ooncurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  May  18,  1912,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  June  17, 1912. 
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[Civ.  No.  1074.    Second  AppeUato  District— April  18,  1911] 

P.  X.  BBERLB  et  al.,  Petitioners,  v.  A.  A.  HUBBARD  et 
al.,  Respondents;  HENRY  LUDWIQ  et  al.,  Intenrenors. 

Eminent  Domain — ^Lands  Condbmnsd  roa  Stbebt  WnoNiNO — ^Assess* 

MENTS  IN  TbEASUBT — ^MANDAMUS — APPEAL  PENDING  NOT  OONSIDEBED 

— Absenob  or  Stay. — Where  lands  were  condemned  in  an  action 
for  street  widening,  and  the  assessments  were  collected  and  paid  into 
the  city  treasury,  and  there  was  no  appeal  from  the  judgment  of 
condemnation,  and  the  trial  court  decided  in  favor  of  the  ▼alidity 
and  regularity  of  the  proceedings,  and  there  was  no  stay  pending 
an  appeal  involving  such  validity  and  regularity,  a  proceeding  in 
mandamiu  to  compel  the  payment  of  such  funds  in  the  treasury  to 
the  property  owners  cannot  serve  to  review  the  correctness  of  the 
action  of  the  trial  court;  and  where  the  board  of  public  works  re- 
fused  to  draw  warrants  for  such  funds  in  favor  of  the  property 
owners,  pending  such  appeal,  a  peremptory  writ  of  mandate  will 
be  granted  to  compel  such  action. 

Id. — Reheabino  —  Aitibmangb  or  Judgment  Appealed  pbom  —  Pee- 
EMPTOKT  Writ. — Where  a  rehearing  was  granted  for  further  con- 
sideration, and  pending  such  rehearing  the  judgment  of  the  trial 
court  as  to  the  validity  and  regularity  of  the  proceedings  for  con- 
demnation was  afSirmed  upon  appeal,  and  upon  such  rehearing  the 
original  opinion  was  adopted  and  approved,  the  peremptory  writ  of 
mandate  must  issue  in  accordance  therewith. 

APPLICATION  for  writ  of  mandate  to  the  Board  of 
Public  Works  of  the  City  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  C.  Ridgway,  and  Hatch,  Lloyd  &  Hunt,  for  Peti- 
tioners. 

John  W.  Shenk,  City  Attorney,  and  Myron  Westover, 
Deputy  City  Attorney,  for  Respondents. 

Trippet,  Chapman  &  Biby,  and  Valentine  &  Newby,  for 
Intenrenors. 

THE  COURT. — ^An  opinion  herein  was  filed  in  this  court 
on  January  15,  1912,  wherein,  upon  application  of  petitioners, 
a  peremptory  writ  of  mandate  was  ordered  to  be  issued  as 
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prayed  for.  Thereafter,  upon  applicatioD  of  respondents  and 
intervenors,  a  rehearing  of  said  matter  was  ordered.  In  view 
of  the  fact  that  this  court  has  filed  an  opinion,  April  2,  1912, 
afSrming  the  judgment  of  the  trial  court  in  the  case  of  S,  M. 
Bernard  Co.  v.  City  of  Los  Angeles,  ante,  p.  626,  [124  Pac.  88], 
(Civil  No.  1127),  wherein  this  proceeding  originated,  and, 
apon  further  consideration  of  the  matter,  being  fully  satisfied 
with  the  opinion  heretofore  filed  herein,  we  readopt  the  same 
as  the  opinion  of  the  court.  The  opinion  referred  to  follows : 
''After  due  proceedings  had  preliminary  thereto,  the  city 
of  Los  Angeles,  on  July  8, 1907,  brought  an  action  to  condemn 
certain  lands  for  the  purpose  of  adding  to  the  width  of 
Eighth  street  in  said  city.  Interlocutory  judgment  was  there- 
after  entered,  determining  the  amount  of  damages  to  be  paid 
for  the  taking  of  the  land.  Assessments  were  then  levied 
upon  the  property  of  a  benefited  district  duly  described  by 
ordinance,  and  subsequent  thereto  the  sum  of  $161,454.48  was 
collected  on  these  assessments  for  the  purpose  of  paying  the 
damages  fixed  by  the  court  in  the  condemnation  proceeding. 
This  money  was  placed  in  a  special  fund  in  the  city  treasury 
where  it  has  since  remained.  AH  the  petitioners,  except  Sarah 
M.  Hamble,  are  property  owners  who  were  awarded  damages. 
No  appeal  was  taken  from  the  judgment  of  condemnation 
nnd  that  judgment  has  become  final.  The  defendants  con- 
stituting the  board  of  public  works  of  the  city  of  Los  Angeles 
refuse  to  order  warrants  to  be  issued  in  favor  of  petitioners, 
and  the  defendant  treasurer  refuses  to  pay  to  petitioners  the 
amounts  severally  awarded  to  them  by  the  court.  For  answer 
to  the  alternative  writ  issued  herein,  the  defendants  set  up 
that  an  action  is  now  pending  on  appeal  in  the  supreme 
court,  wherein  the  validity  and  regularity  of  the  proceedings 
had  and  taken  in  the  matter  of  the  widening  of  Eighth  street 
are  brought  into  question,  and  that  the  city  of  Los  Angeles  has 
withheld  payment  of  the  awards  for  damages  pending  final 
decision  in  the  case  mentioned.  The  suit  referred  to  was  one 
in  which  one  Bernard  and  others,  owners  of  property  which 
was  assessed  to  pay  the  cost  of  the  street  improvement,  sought 
to  have  the  proceedings  declared  void  and  to  have  injunctive 
relief  preventing  a  sale  of  their  properties  on  account  of 
delinquent  assessments.  The  trial  court  refused  the  relief 
asked  for  and  decreed  that  the  proceedings  for  the  widening 
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of  Eighth  street  were  regular  and  valid.  An  application, 
made  after  judgment,  for  an  injunction  staying  proceedings 
pending  appeal  was  also  denied.  An  appeal  was  then  taken 
from  the  judgment  and  from  the  order  so  made  after  judg- 
ment. A  number  of  the  plaintiffs  who  appeared  in  that  action 
have  filed  here  a  complaint  in  intervention  opposing  the  peti- 
tioners in  this  suit.  It  is  alleged  in  this  complaint,  after  set- 
ting up  the  facts  relative  to  the  action  last  referred  to,  that 
the  intervenors  have  since  paid  the  amounts  assessed  against 
their  property,  but  under  protest  and  because  only  of  the 
threat  of  the  board  of  public  works  to  sell  their  property  to 
satisfy  the  amounts  levied  against  it;  and  that  they  have 
notified  the  city  of  Los  Angeles  that  they  will  look  to  it  for 
the  return  of  the  money  so  paid  in  the  event  it  shall  finally 
be  held  that  the  street  proceedings  are  invalid.  The  defend- 
ants, representing  the  city  of  Los  Angeles,  do  not  offer  as  a 
reason  why  refusal  is  made  to  disburse  the  fund  collected  for 
the  benefit  of  the  property  owners  whose  property  was  ad- 
judged to  be  damaged  by  reason  of  the  proceedings,  that  any 
irregularity  or  informality  exists  in  such  proceedings,  such  as 
might  render  title  to  the  money  constituting  this  fund  ques- 
tionable, and,  moreover,  all  of  those  matters  have  been  prop- 
erly submitted  to  a  trial  court  which  has  made  its  deter- 
mination of  the  issues  so  presented  adverse  to  the  intervenors 
who  appear  here.  It  is  not  proper,  in  our  opinion,  to  make 
this  proceeding  in  mandamus  serve  to  review  the  correctness 
of  the  conclusions  reached  by  the  trial  judge  in  the  action 
which  is  now  pending  in  the  supreme  court.  The  trial  court 
not  only  passed  upon  the  issues  presented,  which  were  all  re- 
solved in  favor  of  the  city,  but  considered  and  refused  an 
application  made  on  the  part  of  the  intervenors  for  an  in- 
junction to  stay  proceedings  pending  appeal.  The  hands  of 
the  officers  of  the  city  were  left  untied,  and  it  became  their 
plain  duty  under  the  law  to  proceed  with  the  adjustment  of 
the  judgment  claims  of  petitioners.  In  its  practical  effect, 
the  contention  of  the  intervenors  is  that  the  trial  court  should 
have  granted  an  order  staying  proceedings,  and  having  failed 
to  do  so,  that  this  court  should  now  review  that  action  and 
withhold  a  mandate  requiring  the  city  officials  to  proceed  in 
accordance  with  law.  No  doubt  had  the  city  consented  to 
the  granting  of  an  injunction,  to  operate  as  a  supersedeas 
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pending  appeal,  an  order  providing  for  mch  stay  would  have 
been  made  by  the  trial  court.  Having  insisted,  as  we  may 
presume  defendants  did  insist,  that  they  be  left  free  to  act 
and  bring  to  a  close  the  proceedings  for  the  opening  of  Eighth 
street,  complaint  cannot  now  be  heard  on  their  behalf  be« 
cause  such  action  may  be  compelled  to  be  taken  on  their  part 
as  the  law  requires  them  to  take. 

"We  think  that  neither  the  defendants  nor  the  intervenors 
have  shown  sufficient  cause  why  the  judgment  of  this  court, 
exercised  within  the  limits  of  a  reasonable  and  just  discretion, 
should  deny  the  relief  sought  by  petitioners. 

''A  peremptory  writ  of  mandate  is  ordered  to  be  issued." 


[Ciy.  No8.  959, 1110.    Second  Appellate  Diftriet.— April  10,  1012.] 

C.  W.  ROGERS,  Respondent,  v.  WEST  RIVERSIDE  850- 
INCH  WATER  COMPANY,  a  Corporation,  Appellant. 

Watxb  Bights — Cokvxtancs  or  Canal — ^Bxsebtation  or  Easement-^ 
PsoPOBTiON  or  EzPENSE< — Incbeass  bt  Mods  or  Ditebsion. — Where 
a  deed  of  a  eanal  bj  the  defendant  to  plaintiff's  gprantor  reserved 
a  perpetual  easement  to  earry  through  the  tame  three  hundred  and 
fifty  inches  of  water  for  delivery  to  defendant's  eustomers,  at  any 
point  to  be  selected,  subject  to  a  proportionate  share  of  the  expense 
of  maintaining  the  eanal,  and  where,  instead  of  one  point  of  de- 
livery, the  defendant  was  allowed  to  select  and  maintain  twenty-eight 
gates  for  the  convenience  of  its  customers,  the  plaintiff  was  thereby 
required  to  incur  the  expense  of  assistants  to  superintend  the  pTO])er 
delivery  of  the  water  through  all  of  such  gates,  and  aU  expenses 
Incident  to  such  increased  care  and  maintenance  of  the  delivery  of 
defendant's  water  is  justly  chargeable  to  defendant's  proportionate 
share  of  the  whole  expense  of  maintaining  the  canaL 

Id. — Pbopeb  Asoebtaikment  or  Pbopobtionatb  Shabb  or  Ezpbnsb — 
End  or  iBBiaATiNo  Season — Gonstbugtion  or  Covtrjlqt. — The 
court  properly  ascertained  the  proportionate  share  of  expense  charge- 
able to  the  defendant  at  the  end  of  each  irrigating  season.  The 
words  "from  time  to  time,"  as  used  in  the  contract,  were  intended 
by  the  parties  to  apply  to  and  mean  successive  irrigating  seasons.  The 
expense  chargeable  is  not  ascertainable  or  payable  until  the  season 
is  closed.  It  is  ascertained  by  taking  the  entire  expense  of  main* 
taining  and  repairing  tha  canal  during  the  whole  seasoni  as  the 
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common  denominator,  for  ascertaining  the  proportionate  share  of 
expense  chargeable  to  each  during  the  season.  Defendant's  share 
of  the  expense  of  maintenance  is  such  proportion  thereof  as  three 
hundred  and  fiftj  inches  of  water  bears  to  the  whole  number  of 
inches  passed  through  the  canal  during  the  season. 

Id. — B&KAK  Caused  bt  Turning  in  Too  Much  Water — ^Injunction — 
Obligation  to  Bepaib — ^Futubx  Bxcovxry  or  Psopb  Pbopobtion — 
Modification  or  Impbopeb  Au«owanob. — ^Where  the  uncontradicted 
evidence  shows  that  a  break  in  the  canal  in  the  earlj  part  of  an 
irrigating  season  was  caused  by  the  plaintiff  knowinglj  turning  in  too 
much  water  for  its  weight,  though  he  was  enjoined  from  diverting  the 
same,  the  expense  of  repairing  such  break  must  fall  upon  him  in  the 
first  instance,  relying  solely  thereafter  upon  his  right  of  recovery 
for  the  proper  proportion  due  from  the  defendant;  and  the  court 
erred  in  prematurely  charging  the  defendant  with  a  share  of  such 
expense^  and  its  judgment  must  be  modified  by  deducting  such 
improper  allowanoi. 

APPEALS  from  a  judgment  of  the  Superior  Court  of 
Riveraide  County,  and  from  an  order  denying  a  new  trial. 
Benjamin  F.  Bledsoe,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Collier,  Camahan  &  Craig,  for  Appellant. 

E.  W.  McOraWi  Lafayette  Gill|  and  Purington  &  Adair,  f^r 
Respondent. 

ALLEN,  P.  J. — ^No.  959  is  an  appeal  from  the  judgment, 
while  No.  1110  is  an  appeal  from  an  order  denying  a  new 
trial.  The  two  appeals,  by  an  appropriate  order  of  the  su- 
preme court,  have  been  transferred  to  this  court  for  hearing 
and  decision,  and  both  of  such  appeals  are  heard  and  deter- 
mined upon  the  same  transcript,  the  questions  involved  in 
each  being  identical. 

Plaintiff,  the  owner  of  a  canal  constructed  for  the  purpose 
of  conveying  irrigating  water,  brought  this  action  against  de- 
fendant, the  owner  of  an  easement  in  said  canal,  to  recover 
an  alleged  proportion  of  the  expenses  due  plaintiff  for  the 
maintenance  and  repair  of  such  canal.  The  canal,  as  con- 
structed and  operated  during  all  of  the  time  mentioned  in 
the  complaint,  had  a  carrying  capacity  of  more  than  one 
thousand  inches  of  water;  the  eastern  division  thereof  ex- 
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ceeded  seven  mfles  in  length,  while  the  entire  canal  exceeded 
ten  miles  in  length.  Plaintiff  owned  none  of  the  water  car- 
ried in  said  canal,  but  the  same  was  operated  entirely  for  the 
benefit  of  irrigators  possessing  rights  to  water  carried  there- 
through. Defendant  originally  owned  the  canal,  or  that  por- 
tion of  it  constnicted  prior  to  1890,  in  February  of  which 
year  it  conveyed  the  canal  so  owned  by  it  to  plaintiff's  predo- 
ceasor  in  interest,  in  which  conveyance  the  following  reserva- 
tion  was  made:  "Hereby  especially  reserving,  however,  the 
perpetual  right  of  way  to  carry  through  such  canal  the  350 
inches  of  water,  being  the  same  350  inches  of  water  reserved 
by  first  party  in  its  conveyance  of  other  waters  to  second 
party  by  indenture  dated  May  23, 1888,  recorded,"  etc.,  "sub- 
ject, however,  to  first  party's  paying  the  proportion  of  the 
entire  expense  of  maintaining  and  repairing  such  canal  that 
850  inches  of  water  sustains  and  bears  to  the  entire  amount 
of  water  from  time  to  time  being  carried  through  said  canal.'' 
By  the  terms  of  the  original  reservation  this  three  hundred 
and  fifty  inches  of  water  was  to  be  diverted  and  measured 
at  a  certain  ranch  line.  Before  this  conveyance  was  made, 
defendant  and  plaintiff's  predecessor  in  interest  had  entered 
into  an  amendment  to  the  agreement  by  which  it  was  especially 
understood  that  defendant  should  have  the  right  to  divert 
and  use  its  three  hundred  and  fifty  inches  of  water  at  any 
point  it  might  see  fit,  the  water  to  be  measured  at  the  place 
of  diversion  under  a  four-inch  pressure  of  a  continuous  flow, 
and  no  more. 

It  is  obvious  from  an  examination  of  tiie  record  that  all  of 
the  water  so  reserved  by  defendant  and  to  be  by  it  carried 
through  and  diverted  from  such  canal  was  water  to  the  use 
of  which  the  stockholders  in  defendant  corporation,  the  own- 
ers of  land  and  irrigators  under  such  canal,  were  entitled; 
that  as  a  fact  defendant  never  diverted  or  measured  the  water 
to  which  it  was  entitled  at  any  point  selected  by  it,  but,  on 
the  contrary,  twenty-eight  or  twenty-nine  gates  were  main- 
tained along  the  canal,  at  each  of  which  gates  one  or  more 
of  the  stockholders  received  water  for  the  irrigation  of  their 
lands,  and  plaintiff,  through  his  servants  and  agents,  main- 
tained a  constant  supervision  over  such  gates  and  the  distri- 
bution of  the  water  from  the  same,  to  the  end  that  defendant's 
stockholders  received  their  irrigating  water  at  such  times  and 
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in  such  volumes  and  heads  as  best  suited  their  interest  in  the 
matter  of  irrigation ;  that  to  maintain  this  supervision  plain- 
tiff gave  his  time  individually,  was  required  to  and  did  rent 
an  office,  where  the  business  of  the  canal  was  conducted,  hired 
zanjeros  and  other  people,  and  actually  expended  a  large 
amount  of  money  in  the  maintenance  and  repair  of  the  canal, 
including  its  supervision  and  the  division  of  the  waters  car- 
ried through  the  same. 

The  court  found  that  the  amount  of  water  from  time  to 
time  carried  through  the  canal  was  less  than  nine  hundred 
inches.  It  is  evident  that  the  court  arrived  at  this  statement 
of  fact  in  the  findings  through  a  consideration  of  the  average 
amount  of  water  carried  from  time  to  time  through  the  irri- 
gating season  of  each  year,  which  average  amount  the  court 
fixed  as  the  denominator  of  the  fraction  which  should  control 
in  fixing  the  proportion  which  defendant  should  pay  toward 
the  cost  of  maintenance  and  repair. 

The  principal  contention  of  defendant  is  that  the  mainte- 
nance charges  imposed  through  the  terms  of  the  reservation 
were  simply  those  incident  to  keeping  the  canal  in  condition 
for  the  transportation  of  water  to  be  used  in  irrigation  by 
those  entitled  to  its  use.  This  reservation  clause  was  the  sub- 
ject of  consideration  in  Rogers  v.  Riverside  Land  etc  Co,,  132 
Cal.  9,  [64  Pac.  95],  where  it  was  said  by  the  court;  **The 
proper  construction  of  the  terms,  as  used  in  the  reservation 
contained  in  the  deed  to  the  Steams  Ranches  Company,  would 
seem  to  be  that  the  canal  or  ditch  should  be  kept  in  such 
condition  as  to  enable  the  owners  of  water,  who  have  the  right, 
to  have  the  same  carried  or  conveyed  through  said  ditch  or 
canal  unobstructed,  and  with  as  little  loss  as  possible,  and  so 
as  to  prevent  others  from  using  or  appropriating  the  quantity 
to  which  they  may  be  entitled."  The  allegations  of  the  com- 
plaint and  the  findings  of  the  court  that,  under  the  terms  of 
the  easement,  defendant  had  the  privilege  of  diverting  the 
three  hundred  and  fifty  inches  of  water  at  such  places  as  it 
might  wish  to  use  the  same,  evidently  refer  to  the  division  and 
use  of  the  entire  amount  of  water  which  defendant  was  enti- 
tled to  have  carried  through  the  canal,  not  that  a  number  of 
points  of  diversion  were  to  be  used  for  jwrtions  thereof  by 
way  of  distribution  to  irrigators.  But  be  that  as  it  may,  the 
sole  duty  still  devolved  upon  plaintiff,  through  fhe  obligation 
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of  maintenance,  to  see  to  it  that  others  did  not  use  any  of 
the  quantity  to  which  defendant  was  entitled.  This  in  the 
very  nature  of  things  could  only  be  accomplished  through  a 
supervision,  management  and  control  of  the  water  delivered 
to  the  respective  users  thereof.  It  af&rmatively  appears  from 
the  answer  of  defendant  that  all  of  the  water  so  carried  under 
the  reservation  was  water  owned  by  the  irrigators.  In  other 
words,  the  defendant  as  a  corporate  agency  of  the  irrigators 
was  conveying  for  delivery  to  those  who  owned  the  water 
the  amount  to  which  each  was  entitled  for  use  in  irrigation. 
"While  the  defendant  had  evidently  parted  with  its  ownership 
of  the  water,  if  such  it  ever  possessed,  nevertheless  it  still  was 
bound  to  cause  the  water  to  be  carried  to  the  points  of  diver- 
sion and  there,  under  the  maintenance  clause,  to  be  delivered 
by  plaintiff  without  unnecessary  loss  and  in  such  manner  as 
to  prevent  appropriation  thereof  by  those  not  entitled  thereto. 
Conceding  that  under  a  strict  construction  of  the  easement 
clause,  defendant  would  have  been  entitled  to  divert  the  entire 
amount  of  water  to  which  it  was  entitled  at  a  single  point, 
and  thereby  reduce  to  a  minimum  the  cost  and  expense 
incident  to  such  oversight  by  plaintiff  with  reference  to  pre- 
venting the  misappropriation  by  others  of  such  water,  yet  de- 
fendant did  not  so  elect  to  proceed;  but,  on  the  contrary, 
acquiesced  and  presumably  authorized  the  delivery  by  plaintiff 
at  many  points  convenient  for  the  use  of  irrigators,  thereby 
increasing  the  cost  of  maintenance.  We  are  of  opinion,  there- 
fore, that  under  a  proper  construction  of  the  maintenance 
clause  in  the  reservation,  plaintiff  was  bound  to  see  to  it  that 
all  of  the  water  so  transported  through  the  canal  was  deliv- 
ered to  the  persons  entitled  thereto  in  such  quantities  as  each 
was  entitled  to  receive,  and  that  any  and  all  expense  incident 
to  such  oversight  and  distribution  of  the  water  became  and 
was  a  part  of  the  maintenance  of  the  canal,  under  the  con- 
struction of  the  supreme  court  heretofore  referred  to.  This 
being  true,  there  is  evidence  to  be  found  in  the  record  sus- 
taining the  findings  of  the  court  with  reference  to  the  amount 
so  found  to  be  due  for  such  maintenance.  We  are  of  opinion 
that  the  services  rendered  by  plaintiff  himself  in  supervision 
and  through  his  zanjeros,  the  rent  of  an  ofSce,  and  all  of  the 
matters  found  by  the  court  to  be  proper  matters  of  main- 
tenance, as  set  forth  in  the  bill  of  particulars,  were  in  fact 
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proper  charges  of  maintenance  and  were  properly  allowed 
by  the  court  in  that  regard.  Entertaining  these  Tiews,  it  is 
unnecessary  to  pass  upon  many  other  specifications  of  error 
with  reference  to  the  introduction  and  exclusion  of  testimony, 
the  determination  of  the  questions  involved  being  included 
within  the  matter  hereinbefore  determined.  Neither  do  we 
see  any  error  in  the  action  of  the  oourt  in  its  determination 
that  the  average  amount  of  water  carried  during  the  irrigating 
season  was  the  proper  denominator  in  determining  the  frac- 
tional amount  which  defendant  should  pay  toward  the  cost 
of  maintenance.  The  words  ''from  time  to  time,"  as  used 
in  the  contract,  were  intended  by  the  parties  to  apply  to 
and  mean  the  successive  irrigation  seasons,  which  may  or  may 
not  be  coextensive  with  the  year.  The  ''entire  expense  of 
maintaining  and  repairing  such  canal"  for  such  time  or  irri* 
gation  season  is  the  expense  incurred  during  the  whole  season, 
and  hence  cannot  be  determined  and  is  not  payable  until  the 
dose  of  the  season.  The  average  flow  of  water  during  this 
period  constitutes  the  entire  flow  for  such  time,  and  defend- 
ant's proportion  of  the  expense  for  repairs  and  maintenance 
during  such  period  is  such  part  thereof  as  three  hundred  and 
fifty  inches  bears  to  the  average  number  of  inches,  counting 
the  three  hundred  and  fifty  inches  whether  carried  or  not, 
conducted  daily  through  the  canal  during  such  season.  Other- 
wise, plaintiff  might  select  a  month  when  none  or  but  little 
water  was  being  earned  through  the  canal,  and  during  such 
month  clean  the  canal  and  make  the  necessary  repairs  thereof 
required  for  the  entire  season,  and  thus  charge  the  whole  of 
such  expense  to  defendant.  The  complaint  divides  the  time 
from  November  1, 1906,  to  May  1, 1908,  into  four  periods,  the 
expenditures  during  each  period  being  set  forth  in  a  separate 
count.  As  to  each  one  of  these  periods,  however,  the  court 
found  that  the  average  flow  of  water  was  less  than  nine  hun- 
dred inches  and  fixed  nine  hundred  inches  as  the  basis  upon 
which  to  determine  the  amount  due  from  defendant.  Hence, 
such  division  of  the  year  into  periods  and  findings  made  in  no 
wise  prejudiced  defendant,  for  the  result  would  have  been 
the  same  had  it  been  based  upon  the  irrigation  season.  Like- 
wise with  the  period  extending  from  May  1,  1908,  to  Sep- 
tember 1,  1908,  covered  by  the  fifth  cause  of  action,  and 
wherein  the  court  lound  the  average  flow  of  water  to  be  one 
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thonsand  inches.    For  aught  that  appears  in  the  record,  this 
was  the  irrigation  season. 

There  remains,  then,  but  one  question  of  serious  import  pre- 
sented by  appellant,  and  that  is  with  reference  to  plaintiff's 
right  to  recover  for  repairs  occasioned  by  a  break  in  the  canal 
which  occurred  in  May,  1908.  The  uncontradicted  evidence 
shows  that  a  break  occurred  in  the  canal  on  the  29th  of  May, 
1908,  and  that  the  same  was  occasioned  by  plaintiff  turning 
the  water  into  the  canal  at  a  time  when  he  knew  from  its 
condition  that  it  would  not  sustain  the  weight  of  such  water. 
The  repair  work  made  necessary  on  account  of  this  break  was 
shown  to  have  been  performed  and  expenses  connected  there- 
with  incurred  between  the  29th  of  May  and  the  8d  of  June. 
While  the  record  does  not  disclose  the  exact  amount  allowed 
by  the  court  on  account  of  the  repairs  occasioned  by  such 
break,  plaintiff  testified  that  the  bill  for  $322.40  allowed  by 
the  court,  generally  speaking,  was  for  repairing  this  break. 
This  is  the  only  amount  which  is  definitely  shown  to  have  been 
expended  in  connection  therewith.  Appellant's  contention  is 
that  this  break  was  occasioned  through  the  negligence  of  the 
plaintiff  in  turning  in  the  water  at  a  time  when  he  knew  dis- 
astrous results  would  follow,  and  that  he  should  not  be 
allowed  to  recover  on  account  of  such  negligent  maoagement 
of  the  ditch.  It  is  clearly  established,  to  our  minds,  that 
prior  to  the  break  a  demand  was  made  upon  defendant  to 
pay  its  proportion  of  the  expense  of  maintenance  and  repairs 
and  that  defendant  refused  to  make  such  payment  unless 
plaintiff  would  accept  a  sum  in  full  settlement  much  less  than 
that  due.  It  is  true  that  among  the  findings  of  fact  we  find 
the  conclusion  of  the  court  that  no  proper  demand  for  the 
proportion  of  the  expense  of  maintenance  was  made  by  plain- 
tiff before  the  break  occurred.  It  does  appear,  however,  that 
demand  was  made  and  were  it  material,  we  should  have  no 
hesitancy  in  saying  &at  this  conclusion  of  the  trial  court  was 
unfounded.  But  we  are  confronted  with  the  decision  of  the 
supreme  court  in  Smith  v.  Steams  Ranches  Co.,  132  Gal.  180, 
[64  Pac.  261,  716],  in  which  it  is  held,  in  effect,  that  under 
the  agreement  connected  with  the  operation  of  the  ditch  the 
duty  devolved  upon  plaintiff  to  maintain  and  repair  the  same, 
relying  solely  thereafter  upon  his  right  of  recovery  for  the 
proper  proportion  due  from  the  defendant.    Were  the  ques- 
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tion  an  open  one,  we  would  have  no  difficulty  in  resolving  this 
question  in  harmony  with  the  dissenting  opinion  of  the  chief 
justice  in  the  case  last  above  cited,  but  do  not,  in  view  of  the 
majority  opinion,  feel  that  we  are  warranted  in  disregarding 
such  opinion,  the  effect  of  which  is  to  place  plaintiff  in  a  very 
peculiar  position.  An  injunctional  order  compels  him  to 
maintain  the  flow  of  water  in  the  canal;  in  obedience  to  this 
order  he  does  so,  and  yet  he  is  made  chargeable  with  the 
results  which  follow.  Regardless,  however,  of  this  apparent 
hardship,  it  seems  to  be  written  in  the  law  that  plaintiff  is 
80  obligated.  Accepting,  as  we  feel  we  must,  the  doctrine 
of  the  Smith  case,  we  must  hold  that  the  allowance  of 
326.5807-nine  hundredths  of  $322.40  made  by  the  court  was 
an  improper  allowance,  under  the  circumstances  of  the  case. 

We  find  in  the  record  no  other  reversible  error  and  feel  that 
this  is  a  proper  case  in  which  to  direct  a  modification  of  the 
judgment.  It  is,  therefore,  ordered  that  the  judgment  of  the 
trial  court  be  modified  by  deducting  therefrom  the  sum  of 
$116.99,  and  as  so  modified  the  judgment  and  order  are 
affirmed;  appellant  to  recover  one-half  of  costs  of  appeaL 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  18,  1912,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  June  17,  1912. 
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[Ciy.  No.  977.    Third  AppeHate  District.— April  19,  1912.] 

GUY  J.  K.  BIGELOW,  Respondent,  v.  THE  BOARD  OP 
SUPERVISORS  OF  THE  COUNTY  OF  SONOMA  et 
al.,  Appellants. 

•lx)OAL  Option"  iw  Sxtperviborial  Distbiot — Tim  fob  Election — 
"PwMABT  Election"  not  "General" — ^Mandamus  fob  "Special 
Election." — ^The  "primary  election"  held  May  14,  1912,  to  choose 
nominees  for  the  presidency  at  the  national  conventions  of  the  re- 
spective political  parties  is  not  a  "general  election,"  within  the 
meaning  of  the  "local  option"  law  of  1911,  providing  for  the  sub- 
mission of  the  question  "whether  the  sale  of  intoxicating  liquors 
shall  be  licensed  in  a"  specified  "supervisorial  district,  outside  of 
cities  and  towns,"  and  where  the  board  of  supervisors,  in  violation 
of  that  law,  fixed  such  "presidential  primary  election"  as  the  time 
for  holding  such  "local  option  election,"  mandatMU  will  lie  to  com- 
pel  the  board  to  meet  and  rescind  such  order,  and  to  caU  a  "special 
election"  in  pursuance  of  said  law  within  not  less  than  thirty  nor 
more  than  fifty  days  after  the  petition  has  been  certified  by  the 
county  clerk. 

Id. — Time  Fixed  by  Law  fob  Holding  "Pbimaby"  not  a  Test  of 
"General"  Election — ^Essential  Distinctions. — The  fact  that  the 
laws  regulating  "primary  elections"  held  in  May  and  September  fix 
a  regular  time  for  the  holding  and  recurrence  of  the  same  does 
not  render  such  "primary  elections"  general  elections.  In  order  that 
an  election  must  be  "general"  in  the  true  sense  employed  by  the 
legislature,  the  election  must  be  one  at  which  every  qualified  voter 
of  the  state,  district,  or  division  of  the  state,  where  required  by 
law  to  be  held,  shall  have  the  right  to  cast  his  ballot  therein  for 
whomsoever  he  pleases.  But  the  primary  election  laws  place  limi- 
tations upon  this  right  to  the  preference  of  candidates  of  a  par- 
ticular party,  and  take  away  the  right  when  the  registration  ex- 
presses no  party  affiliation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County  enforcing  a  mandamus.  Thos.  C.  Denny, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clarence  F.  Lea,  G.  W.  Hoyle,  and  J.  W.  Ford,  for  Ap- 
pellants. 

Ross  Campbell,  and  R.  L.  Thompson,  for  Respondent 
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CHIPMANy  P.  J. — ^It  appears  from  the  complaint  that  a 
petition  was  filed  with  defendant  board,  signed  by  the  requisite 
number  of  qualified  electors  of  the  first  supervisorial  district 
of  Sonoma  county,  praying  that  &e  said  board  call  an  electioti 
lit  which  should  be  submitted  to  the  electors  of  said  district 
the  following  proposition :  ' '  Shall  the  sale  of  alcoholic  liquors 
be  licensed  in  this  supervisorial  district  outside  of  incorporated 
cities  and  towns t''  That  thereafter,  to  wit,  on  March  7, 1912, 
the  county  clerk  and  ex-offido  derk  of  said  board  duly  cer- 
tified said  petition  as  sufficient  and  presented  the  same  to  the 
said  board  as  required  by  law;  that  in  violation  of  law  the 
said  board  did,  on  March  8,  1912,  at  a  regular  session  thereof, 
''call  a  pretended  election  for  May  14,  1912,  and  at  a  time 
more  than  sixty  days  from  the  time  said  petition  was  certified 
as  aforesaid,  and  upon  which  said  last-named  date  there  is 
no  general  election  to  be  held  in  said  district,  county  or  state." 

The  cause  came  on  to  be  heard  on  March  16,  1912,  and  the 
court  ordered  the  said  board  ''to  meet  forthwith  in  legal 
session  and  rescind  the  order  of  said  board  made  on  March 
8,  1912,  setting  an  election  to  determine  the  question  whether 
the  sale  of  alcoholic  liquors  shall  be  licensed  in  the  territory 
described  in  the  petition,  for  May  14,  1912,  and  that  they  do 
forthwith  make  and  enter  an  order  of  said  board  of  super- 
visors setting  a  date  for  the  holding  of  said  election  on  a  legal 
day  not  less  than  thirty  days  nor  more  than  sixty  days  from 
the  seventh  day  of  March,  1912,  and  do  and  perform  all  neces- 
sary duties  to  call  and  hold  a  special  election  for  the  purposes 
aforesaid  according  to  law." 

Defendants  appeal  from  this  order  and  all  parties  have  stip- 
ulated that,  upon  the  decision  of  this  court,  remittitur  issue 
forthwith. 

The  local  option  law,  section  6,  Statutes  of  1911,  page  601, 
provides  that  if  the  petition  for  an  election  is  certified  within 
six  months  and  not  less  than  forty  days  before  the  holding 
of  "the  next  general  state  or  genend  municipal  election  within 
the  territory  described,  such  question  shall  be  submitted  at 
said  general  election ;  otherwise  a  special  election  shall  be  held 
for  such  purpose  within  not  less  than  thirty  or  more  than 
sixty  days  after  the  petition  has  been  certified." 

Pursuant  to  the  primary  election  law,  approved  April  9, 
1911   (Stats.  1911,  p.  769),  as  amended  December  24,  1911 
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(Stats.  1911  [Extra  SeBsiooa],  p.  66),  May  14, 1912,  has  been 
designated  as  the  day  on  which  the  electors,  qnalified  to  TOte 
thereat,  are  authorized  to  select  delegates  ''to  the  national 
oonyention  to  nominate  candidates  for  President  and  Vice- 
president  of  the  United  States." 

The  sole  question,  therefore,  is  this :  Is  the  presid^tial  pri- 
mary election  a  ''general  election"  within  the  meaning  of 
those  terms  as  used  in  the  local  option  lawt 

The  Honorable  Thomas  C.  Denny,  trial  judge,  filed  a  writ- 
ten opinion  in  the  case,  which,  we  think,  satisfactorily  sup- 
ports the  order.    We  quote,  in  part,  as  follows: 

'' Section  1  of  the  'direct  primary  law  '  provides  that:  'The 
words  and  phrases  in  this  act  shall,  unless  such  construction 
be  inconsistent  with  the  context,  be  construed  as  follows : 

"  '1.  The  words  "primary  election,"  any  and  every  pri- 
mary nominating  election  provided  for  by  this  act. 

"  '2.  The  words  "September  primary  election,"  the  pri- 
mary election  held  in  September  to  nominate  candidates  to  be 
voted  for  at  the  ensuing  November  election. 

"  '8.  The  words  "May  presidential  primary  election,"  any 
such  primary  election,  held  in  May  of  a  bissextile  or  leap  year, 
as  shall  provide  for  the  expression  of  preference  in  the  several 
political  parties  for  party  candidates  for  President  and  Vice- 
president  of  the  United  States  and  for  the  election  of  dele- 
gates to  national  party  conventions. 

"  '4.  The  word  "election,"  a  general  or  city  or  city  and 
county  election  as  distinguished  from  a  primary  election. 

"  '5.  The  words  "November  election,"  the  presidential 
election,  the  general  state  election,  county,  city  or  city  and 
county  election  held  in  November.' 

' '  It  has  been  generally  held  that  elections  are  either  general 
or  special,  general  elections  being  held  at  stated  intervals  upon 
specified  dates,  and  special  elections  being  those  held  at  a 
time  specified  in  the  call  for  the  election.  But  it  seems  to  me 
that  by  the  above-quoted  section  the  legislature  has  recog- 
nized a  third  election  in  this  state,  viz.,  a  primary  election. 
This  distinction  seems  also  to  have  been  recognized  by  all  of 
the  courts  of  last  resort,  as  in  none  of  the  cases  in  which  the 
primary  election  is  under  discussion  is  it  ever  referred  to  as 
a  'general'  or  a  'special'  election,  but  always  as  a  'primary' 
election.     (See  State  v.  NichoU,  50  Wash.  508,  [97  Pac.  728].) 
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'*It  is  true,  as  counsel  for  defendant  states,  that  section  1  of 
the  'direct  primary  law'  merely  defines  the  use  of  certain 
words  as  used  in  that  act.  But  it  seems  to  me  that  the  legis- 
lature could  not  have  intended  that  the  words  as  defined 
therein  should  have  a  diiSerent  meaning  from  that  used  in 
other  acts.  Thus,  in  subdivision  1  of  section  1,  they  define  the 
words  'primary  election'  as  any  and  every  primary  election 
provided  for  by  that  act;  in  subdivision  4«  that  the  word  'elec- 
tion' means  a  general  election  as  distinguished  from  a  primary 
election;  subdivision  5,  that  the  words  'November  election' 
mean,  among  other  things,  the  general  state  election.  Can 
it  be  that  we  must  take  from  these  definitions  the  meaning 
that,  in  primary  acts,  these  words  have  a  distinct  and  differ- 
ent meaning  from  that  used  in  the  local  option  act  passed  at 
the  same  session  as  the  presidential  primary  actt  That  the 
words  'November  election'  in  one  act  means  the  general  state 
election  and  that  the  words  'the  general  state  election'  as  used 
in  the  local  option  act  can  mean  anything  else  than  the  No- 
vember election.  It  seems  to  me  that  the  question  must 
answer  itself.  And  the  primary  act  differentiates  and  dis- 
tinguishes a  general  election  from  a  primary  election  in  such 
a  distinct  way  that  there  can  be  no  mistake  in  the  matter. 

"Counsel  for  the  defendants  also  insist  that  it  must  have 
been  the  intention  of  the  legislature  that  the  presidential  pri- 
mary election  should  be  a  general  election  so  far  as  the  local 
option  act  is  concerned,  inasmuch  aa  it  is  held  generally 
throughout  the  state  and  it  would  get  the  voters  out  as  a  body. 
But  is  this  position  tenable  t  Would  it  not  have  the  opposite 
effect  t 

"The  primary  act  provides  that  only  those  may  vote  who 
have,  at  the  time  of  their  registration,  designated  the  party 
with  which  they  intend  to  affiliate.  By  this  provision  all  those 
who  at  the  time  they  register  refuse  to  give  their  party  affilia- 
tion and  all  those  who  register  as  independents  are  precluded 
from  voting.  It  also  provides  that  no  political  party  that 
failed  to  poll  at  least  three  per  cent  of  the  entire  vote  of  the 
h.late  at  the  last  general  election  may  be  represented  on  the 
ballot. 

"There  can  be  no  question  but  that  these  provisions  would 
prevent  a  large  percentage  of  the  voters  in  this  state  from  par- 
ticipating in  this  election,  who  in  consequence  would  not  at- 
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tend  the  primary.  While  the  local  option  act  ia  a  special 
election,  and  if  held  on  the  date  of  the  presidential  primary 
those  who  could  not  vote  at  the  primary  could  vote  on  the 
local  option  matter,  it  is  a  probability  that  those  who  could 
not  vote  at  the  primary  would  be  of  the  opinion  that  they 
could  not  vote  on  the  local  option  question  and  so  would  not 
attend.  Thus  the  privileged  class  of  voters,  who  alone  would 
be  entitled  to  vote  at  the  primaries,  would  be  the  only  ones 
who  would  vote  on  the  local  option  question.  The  legislature 
could  not  have  had  any  such  absurd  condition  of  affairs  in 
their  minds  when  they  passed  the  local  option  act. 

**  Chief  Justice  Beatty  must  have  had  in  mind  the  fact  that 
there  is  a  distinction  between  a  general  election  and  a  primary 
election  when  he  said,  in  Schostag  v.  Cator^  151  Cal.  604,  [91 
Pac.  502] :  'It  ia  therefore  as  reasonable  to  require  the  elector 
to  range  himself  with  some  particular  party  for  the  purpose 
of  the  primary  election,  as  it  is  to  require  registration  of  all 
electors  who  desire  to  vote  at  the  general  election.  By  one 
registration  is  secured  the  right  to  vote  at  an  election  open  to 
all  registered  voters ;  by  the  other  is  secured  the  right  to  vote 
at  an  election  open  to  those  only  who  belong  to  a  particular 
party.*  Can  it  be  possible  that  an  election  that  is  open  only 
to  a  select  coterie  of  voters  instead  of  to  'all  the  registered 
electors'  can  be  called  a  general  election?  Black,  in  defining 
'general/  says:  'Open  or  available  to  all;  opposed  to  select; 
universal,  not  particularized;  as  opposed  to  special,  obtaining 
commonly,  or  recognized  universally;  as  opposed  to  particu- 
lar; universal  or  unbounded;  as  opposed  to  limited.'  Here 
we  have  an  election  open  only  to  a  select,  special,  particular 
and  limited  number  of  voters,  as  opposed  to  a  general  election 
which  is  open  to  all. 

"Is  this  presidential  primary  act  an  election  at  all  in  the 
sense  of  a  general  election,  and  if  it  is  what  ofScers  are  elected, 
and  to  what  ofiScef  In  a  general  election  it  must  be  true  that 
all  of  the  voters  can  vote  for  anyone  whom  they  desire  for 
any  office,  and  that  all  of  the  candidates  on  all  of  the  tickets 
would  be  under  one  ballot.  That  is  what  makes  it  general  as 
opposed  to  special.  But  in  this  presidential  primary  we  find 
but  a  part  of  the  voters  able  to  vote  at  all,  and  each  voter 
ticketod  and  confined  to  the  ballot  of  one  party.  •  •  • 


720  BiosLOW  V.  BoABD  OF  SuPEBvisoBS.     [18  Cal.  App. 

''For  the  foregoing  reasons  I  am  entirely  satisfied  that  the 
presidential  primary  election  to  be  held  on  May  14,  1912,  is 
not  a  general  election  as  contemplated  by  section  6  of  the  local 
option  act,  and  that  the  writ  of  mandate  should  issue  as 
prayed  for  by  plaintiff." 

The  direct  primary  law,  by  its  designation,  by  the  defini- 
tions found  in  section  1,  as  well  as  by  its  distinguishing  char- 
acteristics, would  seem  to  be  placed  out  of  the  category  of 
general  elections.  The  only  election  denominated  a  general 
election  by  law  is  the  election  occurring  biennially  the  first 
Tuesday  after  the  first  Monday  of  November.  (Pol.  Code,  sec 
1041.)  Special  elections  are  defined  by  section  1043  of  the 
same  code.  {Kenfield  ▼.  Irwin^  52  CaL  164;  People  v.  Col, 
132  Cal.  334,  [64  Pac.  477].)  We  have  no  statutory  defini- 
tion  of  a  primary  election  except  as  found  in  subdivision  1  of 
section  1  of  the  act,  and  there  we  have  the  words  ''primary 
election"  merely  construed  as  referring  to  "any  and  every 
primary  nominating  election  provided  for  by  this  act."  Sub- 
division 5  of  section  1  defines  the  words  "political  party"  to 
be  an  organization  "of  electors  which  at  the  last  general  elec- 
tion before  the  holding  of  the  primary  election,  polled  at  least 
three  per  cent  of  the  entire  vote  of  the  state  or  of  the  county, 
city  and  county,  district,  or  other  political  division  for  which 
nominations  are  to  be  made."  Here  we  have,  as  well  as  in 
subdivision  3,  the  general  election  distinguished  from  the  pri- 
mary election.  It  is  too  much  to  say  that  a  primary  election 
"is  no  election  at  all,"  as  some  of  the  cases  hold  and  as  con- 
tended by  respondent.  Like  any  other  election,  it  is  the  act 
of  choosing  a  person  for  the  performance  of  some  office  or 
duty  and  may  be  even  by  show  of  hands.  In  a  sense,  too,  it 
is  general,  for  it  relates  to  the  whole  state  geographically. 
But  in  its  operation  it  is  far  from  embracing  the  entire  electo- 
rate. 

In  the  sense  of  the  elections  held  in  November  to  choose  offi- 
cers to  serve  the  state,  it  falls  short  of  measuring  up  to  what 
is  commonly  understood  by  a  general  election  or  what  we 
think  our  law  regards  as  a  general  election.  In  Kenfield  v. 
Inuin,  52  Cal.  164,  it  was  pointed  out  that  the  time  for  hold- 
ing general  elections  is  fixed  by  the  statute,  and  hence  no 
proclamation  is  necessary,  but  that  the  time  at  which  special 
elections  were  to  be  held  must  be  previously  designated,  with- 
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t'  out  which  being  done  the  election  would  be  void.    It  is  urged 

E  that  the  primary  election  law  requires  no  proclamation  of  the 

1:  election  and  fixes  the  time  at  which  primary  elections  are  to 

f'  be  held,  and  hence  gives  to  them  the  character  of  a  general 

election.    The  *' presidential  primary  act,"  so  denominated, 
c  fixes  the  time  for  the  first  election  on  May  14,  1912,  ''and  on 

ii  the  second  Tuesday  in  May  of  every  fourth  year  thereafter/' 

t:  (Stats.  1911  [Extra  Sessions],  p.  85.)     But  we  do  not  thinlc 

^  that  these  elections  must  be  held  to  be  general  elections  be- 

i  cause  a  time  is  fixed  by  law  for  holding  them.    That  is  an 

e  element  entering  into  the  true  definition,  but  it  is  not  in  itself 

7  enough.    To  be  general  in  the  true  sense  and  in  the  sense  em- 

[;  ployed  by  the  legislature  the  election  must  be  one  where  every 

b  qualified  voter  of  the  state  or  district  or  division  of  the  state, 

(  where  required  by  law  to  be  held,  shall  have  the  right  to  cast 

f  his  ballot  for  whomsoever  he  pleases*    The  general  election 

If  law  gives  this  right,  but  the  primary  election  law  not  only 

i  places  limitations  upon  its  exercise  but  withholds  it  altogether 

I  in  some  instances.    The  term  "election"  was  held,  in  Wicker- 

I  sham  V.  Britian,  93  Cal.  34,  [15  L.  B.  A.  106,  29  Pac.  51,  28 

(  Pac  792],  to  carry  "with  it  the  idea  of  a  choice,  in  which  all 

I  who  are  affected  with  the  choice  participate,"  thereby  distin- 

I  guishing  between  an  election  and  an  appointment.    If  this  be 

[  true,  it  must  follow  that  a  general  election  carries  with  it  the 

idea  of  a  choice  in  which  all  the  electors  who  are  affected  par- 
ticipate. Here  we  have  lacking  this  indispensable  requisite 
of  a  general  election.  In  fact,  the  May  primaries  do  not  make 
the  selection  of  candidates,  but  they  merely  give  an  expres- 
sion of  preference  of  certain  electors,  by  no  means  all  of  them, 
for  their  candidates  for  the  presidenoy.  Appellants  cite 
numerous  cases  showing  the  distinction  between  general  and 
special  elections,  but  they  do  not  aid  in  classifying  primary 
elections,  which  are  of  recent  origin  and  designed  to  meet  the 
demand  for  a  reform  method  of  nominating  candidates  for 
office.  Appellants  cite  Marsden  v.  Berlocker,  48  Or.  93,  [120 
Am.  St.  Rep.  786,  85  Pac.  329],  where  it  is  said :  "If,  by  opera- 
tion of  law,  the  election  invariably  occurs  at  stated  intervals, 
without  any  superinducing  cause,  except  the  efflux  of  time, 
the  election  is  general."  The  court  was  discussing  the  dis* 
tinction  between  general  and  special  elections  with  reference 
to  the  necessity  for  giving  nctice  of  the  election  by  prodama- 

18  Cftl.  App. — 46 
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tion  or  otherwise.  It  said:  ''The  reason  for  this  rale  [i.  e., 
dispensing  with  notice  where  the  time  for  holding  the  election 
is  fixed  by  law]  rests  upon  the  doctrine  that  suffrage  is  a 
valuable  civil  right,  to  the  exercise  of  which  each  qualified 
person  is  entitled,  and  he  must  be  given  or  charged  with  notice 
as  to  when,  where,  and  for  what  purpose  he  is  to  vote.''  Then 
follows  the  statement  quoted  in  appellants'  brief.  The  Ore- 
gon act  casts  upon  the  county  court  the  duty  of  ordering  ''an 
election  to  be  held  at  the  time  mentioned  in  such  petition." 
AU  qualified  voters  could  vote  at  said  election  and  its  time 
being  fixed  by  the  county  court  the  opinion  spoke  of  the  elec- 
tion as  general,  but  appellants  did  not  complete  the  paragraph 
in  which,  continuing,  the  court  said:  "In  which  case  all  qual- 
ified persons  are  presumed  to  have  knowledge  thereof,  and 
hence  the  failure  of  any  officer  or  person  upon  whom  the  duty 
devolves  to  give  a  prescribed  notice  does  not  invalidate  the 
votes  cast  thereat."  The  case  throws  no  light  on  the  question 
here. 

If  we  were  to  hold  that  the  primary  election  law  may  re- 
spond to  the  numerous  statutes  where  the  terms  "general  elec- 
tion" or  "next  general  election"  are  used,  it  would  introduce 
great  confusion  in  our  laws,  for  it  will  be  found  that  in  many 
statutes  the  "general  election"  is  mentioned  as  determining 
when  some  act  is  to  be  done  or  some  event  is  to  transpire.  By 
the  Political  Code  one  definite  time  has  been  fixed  as  answer- 
ing to  these  terms,  and  we  think  we  are  unwarranted  in  hold- 
ing that  the  legislature  has  established  a  new  rule  as  to  what 
constitutes  a  general  election  when  referred  to  in  those  terms. 
The  case  of  Socialisi  Party  v.  Uhl,  155  Cal.  776,  788,  [103  Pac. 
181],  is  cited  and  reliance  is  placed  upon  the  statement  in  the 
opinion:  "It  is  obvious  from  its  terms  that  the  law  which  the 
legislature  was  called  upon  to  enact  was  a  law  applying  to 
general  elections."  It  certainly  does  apply  to  general  elec- 
tions as  a  sort  of  forerunner  and  preparatory  step,  but  this 
does  not  imply,  and  the  case  did  not  require  the  court  to  de- 
cide whether  or  not  the  primary  election  is  a  general  election 
in  the  sense  used  in  the  local  option  law.  Some  force  to  the 
argument  of  counsel  for  appellants  is  claimed  from  expres- 
sions in  the  opinion  in  Spear  v.  Baker,  120  Cal.  870,  378,  [41 
L.  B.  A.  196,  52  Pac.  659] :  "The  legislature,  believing  a 
sound  public  policy  demanded  such  a  course,  has  made  these 
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elections  a  state  institution.  Bj  the  whole  tenor  of  the  act 
they  are  placed  upon  the  same  plane  of  the  state  elections, 
and  in  the  consideration  of  the  law  bearing  upon  them  must 
be  so  recognized."  The  law  was  held  to  be  unconstitutional, 
because  of  its  state  wide  application  and  its  inherent  viola- 
tions of  constitutional  rights  as  the  constitution  then  stood. 
Since  then  the  constitution  has  been  amended  and  primary 
elections  are  now  sustained.  But  a  primary  law  may  ''apply 
to  general  elections/'  as  was  said  in  the  Spier  case  and  is  now 
insisted  as  true,  and  yet  not  be  a  ''general  election"  law  as 
contemplated  by  the  legislature  in  so  using  the  terms  in  the 
local  option  law. 

Appellants  have  ably  presented  the  argument  in  support  of 
their  contention,  but  its  force,  strong  as  it  is,  fails  to  shake  our 
convictions. 

The  order  is  affirmed.    Bemittitur  forthwith* 

Harty  J.,  and  Burnetti  J.,  concurred. 


[Oiv.  No.  930.    Third  Appellate  Difltriet— April  28,  1912.] 

EEBECCA  E.  DAVIDSON,  Respondent,  v.  ALL  PERSONS, 
etc..  Defendants;  ISABELLE  DAVIDSON,  Administra- 
triz  of  the  Estate  of  HALLIE  B.  DAVIDSON,  Deceased, 
Appellant 

Action  to  Quhst  Titls  Under  MoEnirnbt  Act— Motion  to  Yaoati 

JUDOlfENT    BT    DEFAULT    UNDEK    SECTION    473 — ADVERSE    ClAIMANI 

NOT  Seryed— Title  not  Deraigned. — ^Where  a  motion  to  vacate  a 
judgment  by  default  rendered  under  the  McEnemej  aet  of  1906 
(Stats.  1906,  p.  78),  quieting  title  to  four  lots,  ib  based  upon  an 
affidavit  otherwise  sufficient  under  section  47B  of  the  Code  of  Civil 
Procedure,  to  entitle  the  mover  to  the  relief  asked  on  the  ground 
that  the  plaintiff  knew  when  the  action  was  eommenced  that  a  de- 
fendant, now  deceased  and  represented  by  an  administratrix,  was  a 
half  owner  of  three  of  said  lots  and  the  whole  owner  of  lot  4 
thereof,  it  is  not  a  ground  of  objection  to  such  affidavit,  as  distin- 
guished from  a  proposed  answer,  that  it  does  not  state  the  source 
of  tha  claimant's  title. 
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Id. — Effect  of  Lis  Pendens  Undee  MoEnebnxt  Act — Showing  Bb- 
QUUtEO  TO  Vacate  Decbsb — Adverse  Intb&est  at  GoifMENCBicENT 
OF  Action. — The  Dotice  of  lU  pendem  required  to  be  filed  under 
tbe  McEnemey  act  must  be  deemed  to  apply  to  all  defendants  named 
or  not  named.  It  follows  that  a  defendant  not  named  therein 
seeking  relief  from  the  judgment  under  section  478  of  the  Code  of 
Civil  Procedure  must  show  that  he  had  some  interest  in  the  property 
involved  in  the  action  at  the  time  of  the  commencement  of  the 
action  adverse  to  that  asserted  by  the  plaintiff. 

Id. — 3uFFiaENT  Showing  of  *^ALn>  Adybsi  Intebxst" — ^"Ownee- 
SHIP." — ^Under  section  473  of  the  Code  of  Civil  Procedure,  it  is 
sufficient  that  the  affidavit  shall  state  facts  sufficient  to  show  that 
the  claimant  had  a  "valid  adverse  interest"  in  the  property  involved 
in  the  action  when  it  was  begun.  An  allegation  of  "adverse  inter> 
est"  must  necessarily  result  from  an  allegation  of  "ownership* 
known  to  exist  by  the  plaintiff  when  the  action  was  commenced. 

Id. — False  Affidavit  of  Plaintiff — Findings  and  Decree  not  Con- 
clusive.— Section  5  of  the  act  expressly  requires  the  plaintiff  to 
make  affidavit  "that  he  does  not  know  and  has  never  been  informed 
of  any  other  person  who  claims  or  may  claim  any  interest  in  .  .  . 
the  property  adversely  to  him/'  and  if  he  discloses  the  name  of  such 
person,  the  summons  shall  be  personally  served  upon  such  person,  if 
he  can  be  found  in  the  state,  with  a  copy  of  the  complaint  and  affida- 
vit. The  findings  and  decree  should  not  be  held  to  be  conclusive  of 
the  truth  of  such  affidavit  if  shown  to  be  false  and  fraudulent,  as 
against  a  party  not  served  with  summons  who  asks  relief  under  sec- 
tion 473,  and  directly  and  unequivocally  states  that  plaintiff  knew 
at  the  commencement  of  the  action,  and  when  he  took  his  deereOy 
that  the  claimant  had  an  interest  in  the  property. 

Id. — Stipulated  Answer  Proposed  to  be  Filed  at  Time  of  Motion.—- 
Where  the  parties  have  stipulated  that  a  verified  answer  set  forth 
was  proposed  to  be  filed  at  the  time  of  the  motion,  which  distinctly 
presents  issues  of  fact  as  to  the  ownership  of  the  property,  setting 
forth  the  nature  and  source  of  the  title  claimed  to  have  been  in 
appellant's  intestate  prior  to  the  commencement  of  the  action,  while 
it  is  not  made  part  of  the  record  of  the  motion,  the  trial  court, 
since  it  was  proposed  to  be  filed,  might  well  have  considered  it  under 
the  circumstances,  and  should  have  given  it  its  proper  weight  in 
determining  the  motion* 

Id. — ^Relief  to  be  Granted  to  Legal  Bxprbsentativb  of  Deceased  De- 
fendant.— Section  473  of  the  Code  of  Civil  Procedure  expressly  ex- 
tends to  the  legal  representative  of  a  deceased  defendant  the  right 
'to  answer  to  the  merits  of  the  action,"  and  a  similar  right  of 
substitution  is  involved  in  section  1582  of  the  same  code. 
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APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  refusing  to  vacate  a  judgment 
by  default    Geo.  H.  CabanisB,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Henry  C.  Schaertzer,  for  Appellant 

Stafford  &  Stafford,  H.  I.  Stafford,  and  W.  P.  Caubu,  for 
Respondent 

CHIPMAN,  P.  J. — Action  to  quiet  title  to  certain  lots  in 
the  city  and  county  of  San  Francisco,  under  the  so-called  Mc- 
Enemey  act  (Stats.  1906,  p.  78).  The  complaint  describes 
four  separate  lots. 

The  summons  was  served  by  publication,  as  provided  for  in 
the  said  act.  It  does  not  appear  that  personal  service  was 
made  on  any  defendant,  and  the  judgment  recites  that  no 
appearance  was  "made  by  any  defendant";  and  "proof  hav- 
ing been  adduced  of  all  the  facts  alleged  in  the  complaint  and 
other  papers  and  pleadings  on  file  herein,  ...  it  is  hereby 
ordered,  adjudged  and  decreed  that  said  plaintiff  ...  is  the 
owner  in  fee  simple  absolute  and  in  the  actual  and  peaceable 
possession  of  the  real  property  hereinafter  described,  and  the 
whole  thereof;  that  no  other  person  has  any  interest  ...  in 
or  to  said  real  property  •  .  •  and  that  her  title  thereto  be,  and 
the  same  is  hereby  established  and  quieted  as  against  all  the 
world.''  This  judgment  was  entered  and  filed  on  October  27, 
1909. 

On  October  15,  1910,  appellant  served  and  filed  her  notice 
of  motion  for  an  order  setting  aside  said  judgment,  "based 
upon  all  the  files,  records  and  papers  on  file  in  said  matter, 
upon  this  notice  of  motion,  and  ux)on  the  afiidavit  of  Isabelle 
Davidson,  administratrix  of  the  estate  of  Hallie  B.  Davidson, 
deceased." 

The  affidavit  of  appellant  alleges  the  death  of  Hallie  B. 
Davidson  to  have  occurred  on  December  4,  1909,  less  than  two 
months  after  entry  of  said  judgment;  her  appointment,  duly 
made,  as  administratrix  of  his  estate,  on  June  29,  1910,  and, 
as  to  the  interest  of  said  deceased  in  said  lots,  states  as  fol- 
lows: "That  said  Hallie  B.  Davidson,  deceased,  had  an  in- 
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terest  in  the  properly  hereinafter  described  at  the  time  of  his 
death  and  at  the  time  the  judgment  hereinafter  mentioned 
was  rendered  in  the  above-entitled  action  and  still  continued 
to  so  have  said  interest  in  the  said  property  hereinafter  de- 
scribed, and  that  said  interest  in  said  hereinafter  described 
property  was  a  half  interest  in  the  property  described  in  para- 
graphs 1,  2  and  3,  and  that  as  to  the  lot  described  nnder  para- 
graph marked  IV  was  and  is  a  sole  interest,  and  that  he  was 
the  sole  and  only  owner  of  said  lot  described  herein  as  number 
lY,  all  of  which  facts  were  fully  known  to  the  said  plaintiff 
at  the  time  of  the  commencement  of  the  above-entitled  action, 
and  also  at  the  time  said  action  was  heard  by  said  superior 
court  of  the  state  of  California,  in  and  for  the  city  and  county 
of  San  Francisco,  and  at  the  time  the  decree  hereinafter  men- 
tioned was  entered  by  the  above-mentioned  court.'*  Then 
follow  certain  recitals  in  said  decree,  not  now  material,  and 
concluding  as  follows : 

''That  the  facts  stated  in  the  said  decree  are  not  true;  that 
the  said  Rebecca  E.  Davidson  is  not  the  sole  and  only  owner, 
nor  has  she  any  further  or  greater  interest  in  any  part  or  par- 
cel of  said  property  than  a  one-half  interest  in  lots  set  forth 
and  described  as  Nos.  1,  2  and  3,  and  that  said  Rebecca  E. 
Davidson  knew  at  the  date  of  the  said  judgment  and  decree 
that  she  had  no  further  or  greater  interest  therein  than  a  one- 
half  interest  in  said  lots  and  no  interest  whatever  in  the  lot 
described  herein  as  Lot  No.  4. 

**That  no  personal  service  of  summons  in  the  above-entitled 
action  was  ever  made  on  Hallie  B.  Davidson,  deceased,  and  the 
said  Hallie  B.  Davidson  was  never  personally  served  with  the 
summons  issued  in  the  above-entitled  action. 

"That  the  said  Rebecca  E.  Davidson  knew  at  the  time  of  the 
commencement  of  said  action  that  the  said  Hallie  B.  Davidson 
claimed  an  interest  in  all  of  the  said  property  hereinabove 
mentioned,  and  that  he,  the  said  Hallie  B.  Davidson,  was  a 
party  in  interest  in  said  property,  and  that  he  claimed  a  por- 
tion and  certain  parts  of  said  property  as  his  sole  and  exclu- 
sive property. 

"That  your  aflSant  has  stated  all  the  facts  in  relation  to  this 
matter  to  her  counsel,  and  has  fully  and  fairly  stated  to  him 
each  and  every  and  all  of  the  matters  and  things  and  facts 
relating  thereto,  and  after  such  statement  her  counsel  has  ad- 
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vised  her  that  she  has  a  good  and  meritorioua  defense  to  the 
above-entitled  action.'' 

The  appeal  is  from  the  order  denying  the  motion  to  vacate 
and  set  aside  the  default  judgment.  Among  the  remedial 
sources  of  relief  which  may  be  resorted  to  that  justice  may  be 
furthered,  section  473,  Code  of  Civil  Procedure,  provides  as 
follows:  ''When  from  any  cause  the  summons  in  an  action  has 
not  been  personally  served  on  the  defendant  the  court  may 
allow,  on  such  terms  as  may  be  just,  such  defendant  or  his 
legal  representative  at  any  time  within  one  year  after  the  ren- 
dition of  any  judgment  in  such  action  to  answer  to  the  merits 
of  the  original  action.'' 

Oray  v.  Lawlor,  151  Cal.  352,  [12  Ann.  Cas.  990,  90  Pac. 
691],  was  a  case  arising  under  the  McEnerney  act,  where  the 
defendant  petitioned  to  have  the  default  judgment  set  aside 
under  this  section.  One  of  the  questions  there  was  the  same 
as  the  principal  question  here,  namely :  Does  the  affidavit  show 
that  the  defendant  has  a  good  defense  to  the  action  on  its 
merits f  Said  the  court:  ''From  the  fact  that  the  relief  to 
be  afforded  is  the  privilege  of  answering  'to  the  merits  of  the 
original  action,'  the  condition  is  implied  that  the  defendant 
must  have  a  good  defense  to  the  action  on  its  merits.  This 
being  one  of  the  conditions  of  th«  statute,  the  defendant  must 
show  that  such  defense  exists.  The  defendant  in  this  case  hns 
complied  with  this  rule.  He  avers  in  his  affidavit  that  he  is 
now,  and  at  all  times  mentioned  for  more  than  ten  years  last 
past  has  been,  the  owner  of  and  entitled  to  the  possession  of 
the  property  described  in  the  complaint.  This,  if  true,  is  a 
complete  defense  to  the  cause  of  action  sued  on."  We  have 
examined  the  affidavit  filed  in  that  case  and  find  that  the  de- 
fendant made  no  attempt  in  his  affidavit  to  deraign  title  or 
give  its  source.  All  that  he  deposed  to  on  that  subject  is 
stated  in  the  opinion  of  the  court  in  the  language  of  the  affi- 
davit. And,  apparently,  the  averment  as  to  ownership  of  the 
property  was  in  itself  deemed  a  sufficient  compliance  with 
section  473,  and  not  only  justified  but  required  the  vacation 
of  the  default  judgment.  There  were  some  averments  in  the 
affidavit  as  to  the  long-continued  residence  of  the  defendant 
in  the  city  and  county  of  San  Francisco  and  to  his  being  well 
known  there  and  that  his  name  was  in  the  city  directory,  but 
these  facts  seem  not  to  have  influenced  the  decision.    Be^ 
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spondent  conteDds  that  the  affidavit  in  the  present  case  was 
insufficient  because  it  does  not  state  the  source  of  the  title 
claimed  to  have  been  in  Hallie  B.  Davidson ;  that  the  affidavit 
should  show  at  least  the  facts  required  to  appear  in  plaintiff's 
affidavit.  This  may  be  true  of  the  answer,  but  the  affidavit 
on  this  motion  is  not  made  under  the  McEnemey  act,  but 
under  section  473  of  the  Code  of  Civil  Procedure,  and,  if  some- 
thiog  more  than  appeared  in  Chray  v.  Lawlor  is  to  be  required 
in  the  affidavit,  the  rule  must  come  from  the  court  that  de- 
cided that  case.  Respondent  cites  Hoffman  v.  Superior  Court, 
151  Cal.  386,  [90  Pac.  939] ,  where  the  court,  referring  to  sec- 
tion 473,  stated  that  the  defendant  must  show  facts  ''consti- 
tuting a  good  defense  to  the  proceeding — that  is,  facts  suffi- 
cient to  show  that  he  has  a  valid  adverse  interest  in  the 
property. '*  And  it  is  hence  claimed  that  the  affidavit  was  in- 
sufficient. The  two  cases  cited  were  decided  about  the  same 
time — Hoffman  v.  Superior  Court  following  Oray  v.  Lawlor — 
and  the  earlier  case  is  cited  as  authority  for  the  statement 
found  in  the  later  case.  We  discover  nothing  in  the  Hoffman 
case  inconsistent  with  or  changing  the  rule  stated  in  Oray  v. 
Lawlor.  A  ''valid  adverse  interest '*  must  necessarily  result 
from  an  allegation  of  ownership. 

Section  11  of  the  act  provides  that  the  judgment  rendered 
in  all  such  actions  "shall  be  binding  and  conclusive  upon 
every  person  who,  at  the  commencement  of  the  action,  had  or 
claims  an  interest,  right,  title  or  estate  in  and  to  said  property 
or  any  part  thereof,  and  upon  every  person  claiming  under 
him  by  title  subsequent  to  the  commencement  of  the  action." 
Respondent  makes  the  point  that  the  affidavit  fails  to  state 
that  defendant's  intestate  had  any  interest  in  the  property 
at  the  commencement  of  the  action.  A  Us  pendens  was  filed 
with  the  complaint,  the  effect  of  which  was  to  impart  construc- 
tive notice  of  the  pendency  of  the  action  to  subsequent  pur- 
chasers and  encumbrancers,  but,  as  the  section  provides,  "only 
of  its  pendency  as  against  parties  designated  by  their  real 
names.''  (Code  Civ.  Proc,  sec.  409;  see,  also,  sees.  479, 
1908.)  Section  9  of  the  McEnemey  act  requires  a  notice  of 
the  pendency  of  the  action  to  be  filed  "at  the  time  of  filing 
the  complaint,"  but  does  not  state  its  effect.  It  must  be  as- 
sumed, we  think,  that  the  legislature  intended  the  notice  to 
be  the  notice  referred  to  in  section  409  and  that  the  same  effect 
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is  to  be  given  to  it  43  in  other  cases  where  it  maj  properly  be 
filed.  It  is  trae  that  the  defendants  were  not  ''designated 
bj  their  real  names/'  nor  was  anyone  so  designated.  But 
the  very  exigency  which  gave  rise  to  the  act  required  that  all 
persons  having  any  interest  in  the  property  should  be  made 
defendants  by  the  general  designation  of  ''All  Persons/*  etc., 
and,  being  thus  designated,  the  court  acquired  jurisdiction  of 
the  person  upon  publication  of  the  summons.  Unless  it  be 
held  that  all  persons  having  or  claiming  to  have  an  interest  in 
the  property  are  subject  to  the  operation  of  the  notice  of  the 
pendency  of  the  action,  any  person,  not  designated  by  his  real 
name,  could  assert  an  interest  acquired  a  day  short  of  a  year 
after  judgment,  and,  under  section  473,  have  the  judgment 
vacated,  and  the  provisions  of  the  statute  that  the  judgment 
shall  be  binding  and  conclusive  upon  every  person  who  at  the 
commencement  of  the  action  had  or  claimed  any  estate  or  in- 
terest in  the  property,  would  be  shorn  of  all  their  force.  In- 
deed, appellant  contends  that  "Hallie  B.  Davidson,  whom  the 
affidavit  shows  to  have  had  his  interest  at  the  time  of  the  ren- 
dition of  the  judgment,  could  have  acquired  that  interest  sub- 
sequently even  to  the  rendition  of  the  judgment  from  one  of 
the  defendants  who  was  not  personally  served,  and  still  have 
had  a  right  to  move  for  and  obtain  a  vacation  of  the  judg- 
ment."   We  cannot  accept  this  view  of  the  statute. 

In  the  case  of  Oray  v.  Lawlor,  151  Cal.  352,  [12  Ann.  Cas. 
990,  90  Pac.  691],  the  plaintiff  showed  in  his  affidavit  that  he 
was  the  owner  of  the  property  at  the  commencement  of  the 
action  and  for  some  time  prior  thereto.  The  purpose  of  the 
act  is  to  enable  titles  existing  at  the  time  the  action  is  com- 
menced to  be  quieted  against  the  claims  of  all  persons.  That 
all  persons  claiming  an  interest  in  the  property  may  be 
brought  in  by  publication  of  summons,  without  personal  ser- 
vice, and  the  title  of  the  plaintiff  conclusively  decreed  to  be 
free  from  the  claims  of  the  whole  world  as  of  the  date  of  the 
commencement  of  the  action,  has  been  settled  by  our  supreme 
court.  {Title  etc.  Co.  v.  Kerrigan,  150  Cal.  289,  [119  Am. 
St.  Rep.  199,  8  L.  R.  A.,  N.  S.,  682,  88  Pac.  363] .)  Speaking 
of  the  substituted  service  by  which  all  persons  are  made  de- 
fendants, the  court  said:  "Where,  as  here,  the  summons  de- 
scribing the  nature  of  the  action,  the  property  involved,  the 
name  of  the  plaintiff  and  the  relief  sought,  is  posted  upon 
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the  property,  and  is  published  in  a  newspaper  for  two  months, 
and  a  lis  pendens  containing  the  same  particulars  is  recorded 
in  the  recorder's  office  and  entered  upon  the  recorder's  map 
of  the  property,  we  cannot  doubt  that,  so  far  as  concerns  pos- 
sible claimants,  who  are  not  known  to  plaintiff,  the  notice  pre- 
scribed by  the  act  is  as  complete  and  full  as,  from  the  nature 
of  the  case,  could  reasonably  be  expected."  It  seems  to  us 
that  we  must,  in  order  to  preserve  the  integrity  of  the  act, 
give  to  the  lis  pendens  the  same  effect  to  all  defendants, 
whether  named  or  not  named,  and,  doing  so,  a  defendant,  seek- 
ing relief  under  section  473,  must  show  that  he  had  some  in- 
terest in  the  property  at  the  commencement  of  the  action, 
adverse  to  that  asserted  by  the  plaintiff. 

Appellant  claims  that  such  an  interest  appears  from  her  affi- 
davit by  necessary  implication  to  have  existed  in  her  intestate. 
It  is  averred  in  the  affidavit  that  appellant's  intestate  was  the 
owner  of  a  certain  interest  in  the  property  at  the  time  the 
judgment  was  rendered,  "all  of  which  facts  were  fully  known 
to  the  said  plaintiff  at  the  time  of  the  commencement  of  the 
above-entitled  action,  and  also  at  the  time  the  said  action  was 
heard  by  said  superior  court,  .  .  .  and  at  the  time  the  decree 
hereinafter  mentioned  was  entered  by  the  above-entitled 
court."  It  is  further  averred:  That  plaintiff  "knew  at  the 
time  of  the  commencement  of  said  action  that  the  said  Hallie 
B.  Davidson  claimed  an  interest  in  all  of  the  said  property 
hereinabove  mentioned,  and  that  he,  the  said  Hallie  B.  David- 
son, was  a  party  in  interest  in  said  property,  and  that  he 
claimed  a  portion  and  certain  parts  of  said  property  as  his  sole 
and  exclusive  property."  The  implication  contended  for  may 
not  clearly  appear,  although  there  is  some  force  in  the  sn^rges- 
tion  that  if  plaintiff  knew  at  the  commencement  of  the  action 
that  Davidson  had  an  interest  in  the  property,  he  must  then 
have  claimed  an  interest  therein.  However  this  may  be,  it 
would  seem  to  us  unconscionable  to  deny  the  motion  in  view 
of  the  facts  alleged.  Section  5  of  the  act  requires  that  the 
plaintiff  shall  make  affidavit,  "fully  and  explicitly  setting 
forth  and  showing"  certain  facts,  and,  among  them:  "(3) 
That  he  does  not  know  and  has  never  been  informed  of  any 
other  person  who  claims  or  who  may  claim,  any  interest  in, 
or  lien  upon,  the  property  or  any  part  thereof,  adversely  to 
him,  or,  if  he  does  know  or  has  been  informed  of  any  such 
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person,  then  the  name  and  address  of  such  person'';  and  sec- 
tion 6  provides  that,  ''if  the  said  affidavit  discloses  the  name 
of  any  pei*son  claiming  an  interest  in,  or  lien  upon,  the  prop- 
erty adverse  to  the  plaintiff,  the  summons  shall  be  personally 
served  upon  such  person  if  he  can  be  found  in  the  state,  to- 
gether with  a  copy  of  the  complaint  and  a  copy  of  said  affi- 
davit." We  do  not  think  the  findings  and  decree  should  be 
held  to  be  conclusive  of  the  truth  of  the  affidavit  as  against  a 
person  not  served  who  asks  relief  under  section  473,  and  di- 
rectly and  unequivocally  states  in  his  affidavit  that  the  plain- 
tiff knew  at  the  commencement  of  the  action  and  when  he  took 
his  decree  that  affiant  had  an  interest  in  the  property.  It  ap- 
pears by  the  stipulation  of  the  parties  that  ''Isabelle  David- 
son, administratrix  as  aforesaid,  submitted  and  placed  in  the 
hands  of  the  court  the  hereunto  attached  answer,  which  she 
requested  in  said  motion  to  be  allowed  to  file/'  This  answer 
is  verified  and  distinctly  presents  issues  of  fact  as  to  the 
ownership  of  said  property,  setting  forth  the  source  and 
nature  of  the  title  claimed  to  have  been  in  appellant's  intes- 
tate prior  to  the  commencement  of  the  action.  The  notice 
of  the  motion  did  not  specifically  refer  to  this  answer,  but  it 
is  in  the  record  and  was  before  the  trial  court  when  the  motion 
was  heard  and  appellant  in  her  motion  requested  leave  to  file 
it.  While  strictly  not  made  a  part  of  the  record  on  the  mo- 
tion, the  learned  trial  court  might  well  have  so  considered  it, 
and,  under  the  circumstances,  we  think  should  have  given  it 
its  proper  weight  in  determining  the  motion.  But,  irrespec- 
tive of  this  consideration,  we  are  clearly  of  the  opinion  that 
appellant  presented  facts  sufficient  to  show  that  she  had  a 
good  defense  to  the  action  on  its  merits  and  that  her  motion 
should  have  been  granted. 

Section  473  expressly  extends  to  "the  legal  representative" 
of  the  defendant  the  right  "to  answer  to  the  merits  of  the 
action."     (See,  also,  Code  Civ.  Proc,  sec.  1582.) 

The  order  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[C9v.  No.  948.    Third  Appellate  District.— April  2B,  1918.] 

THE  PEOPLE  OF  THE  STATE  OP  CALIFORNIA,  by 
U.  S.  WEBB,  Attorney  General,  etc.,  Plaintiff,  v.  THE 
CALIFORNIA  SAFE  DEPOSIT  AND  TRUST  COM- 
PANY,  a  Corporation,  et  al.,  Respondents;  ARTHUR 
CRANE,  Petitioner,  Appellant,  and  FRANK  J. 
SYMMES,  Receiver,  Respondent. 

Insolvknt  Cobpobation — ^Pbooebb  of  Liquidation — Bight  of  Stock* 

HOLDERS    to   AsSION   SHABXS — ^RlOHT   OF   RBOISIST  BT   AsSIGKKB.— 

There  appears  to  be  no  rule  of  law  nor  any  reason  whieh  precludes 
an  owner  of  stock  in  an  insolvent  corporation,  which  is  in  process 
of  liquidation,  from  transferring  the  same  to  whomsoeyer  he  pleases. 
The  law  embodied  in  section  324  of  the  Civil  Code  ezpresslj  pro- 
Tides  that  shares  of  stock,  to  evidence  which  certificates  are  issued, 
eonstitute  personal  property,  and  may  be  transferred.  Though 
shares  of  stock  in  an  insolvent  corporation  maj  possess  little,  if  any, 
intrinsic  yalue,  it  is  nevertheless  property,  and  its  transfer  carries 
with  it  the  rights  that  would  accrue  to  the  original  owner  thereof, 
and  he  has  the  right  to  be  registered  in  the  stock  book  of  the  cor- 
poration as  the  owner  of  the  stock  so  transferred  to  him. 

Id. — Stockholders  Unaffected  bt  Injunction  Against  thb  Cobpo- 
bation AND  Officebs. — The  stockholders  of  the  corporation,  as 
such,  are  unaffected  by  an  injunction  against  the  insolvent  corpora- 
tion and  its  officers  to  prevent  the  same  from  carrying  on  its  busi- 
ness, and  such  injunction  cannot  preclude  a  transfer  of  stock  therein 
by  such  stockholders  or  affect  its  validity,  subject  only  to  the  indi- 
yidual  liability  of  a  stockholder  for  debts  of  the  corporation  con- 
tracted during  his  ownership  of  the  stock. 

Id. — Bemedt  to  Compbl  Entbt  of  Stock— Pabths — Cobpobation — 
Entry  bt  Receiver — Custody  of  Books. — The  stockholder  to  whom 
the  stock  has  been  transferred  may  properly  proceed  to  compel  the 
entry  of  the  stock  upon  the  books  of  the  corporation  by  making  the 
corporation  a  party  defendant,  and  there  being  no  directors  in 
eharge  of  the  corporation,  they  need  not  be  made  parties,  and  as 
the  receiver  is  the  legal  custodian  of  aU  the  books  of  the  corpora- 
tion, he  may  be  made  a  party  defendant,  and  commanded  to  make 
the  proper  entry  of  the  transfer  of  the  stock  upon  the  books  of 
the  corporation. 

APPEAL  from  an  order  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  dismissing  an  application  for 
an  order  permitting  or  instructing  the  defendant  corporation 
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or  petitioner  or  the  receiver  of  corporation  to  enter  peti- 
tioner's name  as  a  stockholder  of  record  in  the  stock  book  of 
the  defendant  corporation,    James  M«  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  ooort. 
Arthur  Crane,  Appellant,  tn  pro.  per. 

J.  V.  De  Laveaga,  and  E.  De  Los  MageOi  for  Receiver,  Be> 
spondent. 

U.  S.  Webb,  Attorney  Qeneral,  for  People,  PlaintiflE. 

HABT,  J. — ^This  is  an  appeal  from  an  order  denying  and 
dismissing  petitioner's  application  for  an  order  permitting  or 
instructing  the  defendant  corporation  or  the  petitioner  or  the 
receiver  of  said  corporation  to  enter  the  petitioner's  name  ''as 
a  stockholder  of  record  in  the  stock  book  of  the  defendant 
corporation." 

The  facts  as  shown  bj  the  petition  may  be  summarized  as 
follows : 

That  "The  California  Safe  Deposit  and  Trust  Company,** 
a  corporation,  is  ''now  in  the  course  of  liquidation  and  of 
judgment  and  decree"  of  the  superior  court  in  and  for  the 
city  of  San  Francisco.  On  the  twenty-ninth  day  of  January, 
1908,  said  court  issued  a  "permanent  injunction  against  the 
defendant  corporation  and  the  officers  thereof,  enjoining  them 
from  further  carrying  on  the  business  for  which  the  said  cor- 
poration was  organized,"  and  at  the  same  time  appointed  as 
receiver  of  said  corporation  one  Edward  J.  Le  Breton,  who 
accepted  said  appointment,  qualified  as  such  receiver  and  en- 
tered upon  the  discharge  of  his  duties  as  such,  and  took  pos- 
session of  all  the  books,  papers,  records  and  properties  of  said 
corporation.  Le  Breton  continued  to  act  as  such  receiver 
until  the  date  of  his  death,  which  occurred  on  the  nineteenth 
day  of  March,  1910.  On  the  twenty-fourth  day  of  March, 
1910,  said  superior  court,  after  due  proceedings,  appointed 
Frank  J.  Symmes  as  the  successor  of  said  Le  Breton,  and  said 
Symmes  has  since  then  been,  and  is  now,  the  receiver  of  said 
corporaUon. 

The  petition  alleges  that,  "on  or  about  September  20,  1909, 
the  board  of  directors  of  said  The  California  Safe  Deposit  and 
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Trust  Company  obtained  permission  of  the  said  court  to  levy 
an  assessment  upon  all  of  the  capital  stock  of  said  corpora- 
tion, on  the  representation  and  promise  to  the  court  that  'no 
one  would  buy  in  any  of  the  stock  which  would  be  sold  for 
the  said  assessment/  ''  It  is  alleged  that  in  pursuance  of  the 
permission  so  obtained,  an  assessment  of  ten  dollars  per  share 
was,  on  the  twentieth  day  of  December,  1909,  levied  by  said 
corporation  upon  all  the  capital  stock  of  said  corporation;  that 
the  owners  of  said  stock  having  defaulted  in  the  payment  of 
said  assessment,  an  order  was  duly  made  by  said  corporation, 
on  the  eighth  day  of  February,  1910,  that  the  said  stock  of 
said  corporation  should  be  sold  on  March  10,  1910,  to  pay  the 
assessment  so  made;  that  the  assessment  sale  was  duly  adver- 
tised and  regularly  held  at  room  No.  801,  in  the  Kohl  build- 
ing, in  said  city  and  county  of  San  Francisco,  on  said  tenth 
day  of  March,  1910 ;  that  the  petitioner  attended  said  sale  and 
bid  the  sum  of  $50.25  for  five  shares  of  said  stock,  said  sum 
representing  the  amount  of  said  assessment  and  costs,  and  that 
''said  five  shares  were  thereupon  knocked  down,  struck  off, 
sold  and  delivered  to  the  said  plaintiff,  the  said  plaintiff  then 
and  there  paying  the  sum  of  $50.25  to  the  said  corporation.'' 
It  is  further  alleged  that  the  respective  owners  of  the  several 
shares  so  purchased  by  the  petitioner  each  consented  to  and 
authorized  the  sale  of  said  shares  to  the  petitioner,  and  each 
signed  and  executed  an  assignment  thereof  to  petitioner,  and 
that  by  reason  thereof  the  latter  became  and  is  the  assignee 
by  purchase  of  said  shares  of  stock.  It  is  alleged,  upon  in- 
formation and  belief,  that  the  petitioner  is  the  only  stock- 
holder of  the  defendant  corporation  now  in  existence;  that 
all  the  directors  and  ofiSeers  of  the  defendant  corporation  have 
disqualified  themselves  from  holding  office  as  such  and  have 
abandoned  such  offices  as  directors  and  officers ;  that  the  peti- 
tioner is  the  only  person  in  existence  entitled  to  act  for  the 
said  corporation  other  than  the  receiver  of  said  corporation, 
appointed  by  said  court  as  heretofore  explained. 

The  petitioner  declares  that,  when  he  bid  in  and  purchased 
said  shares,  he  had  no  knowledge  of  the  promise  made  to  the 
court,  at  the  time  permission  was  thereby  granted  to  levy  the 
assessment  referred  to,  that  **no  one  would  buy  in  any  of  the 
stock  which  would  be  sold  for  the  said  assessment" 
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It  is  alleged  ''that  said  receiver  at  all  times  smce  his  said 
appointment  has  refused,  and  stiU  refuses,  to  allow  said  peti- 
tioner,  or  the  defendant  corporation,  to  enter  petitioner's 
name  as  a  stockholder  in  the  said  books,  or  as  sole  stockholder, 
or  to  himself  enter  said  name  as  a  stockholder,  although  many 
times  requested  so  to  do." 

A  general  and  special  demurrer  was  interposed  to  the  peti- 
tion, and,  while  there  is  no  showing  that  the  demurrer  was 
directly  passed  upon,  the  order  denying  and  dismissing  the 
petition  may  be  regarded  as  amounting  to  the  same  thing — 
that  is,  a  ruling  that  the  averments  of  the  petition  are  not 
sufScient  to  entitle  the  petitioner  to  the  relief  prayed  for. 

The  effect  of  the  demurrer  is,  of  course,  to  admit  the  truth 
of  the  allegations  of  the  petition. 

The  respondent  contends,  in  support  of  the  order  appealed 
from,  that  there  are  two  reasons  which  justified  the  trial  court 
in  denying  the  relief  asked  for  by  the  petition,  viz.:  (1)  That 
the  appellant  was  and  is  not  a  legal  stockholder  of  the  corpo- 
ration, and  (2)  that,  assuming  that  he  is  a  legal  stockholder, 
he  cannot  compel  the  receiver  to  enter  his  name  as  such  stock- 
holder on  the  books  of  the  corporation. 

The  argument  advanced  in  support  of  the  first  of  the  fore- 
going points  is  this :  That  the  order  authorizing  or  permitting 
the  directors  to  levy  an  assessment  on  the  stock  of  the  corpora- 
tion was  made  after  the  time  within  which  an  appeal  might 
have  been  taken  from  the  order  granting  the  injunction  en- 
joining the  directors  from  further  transacting  or  conducting 
any  of  the  business  of  said  corporation;  that  the  judgment 
entered  upon  the  order  granting  the  injunction  had,  there- 
fore, become  permanent  before  the  making  of  the  order  per- 
mitting the  assessment  of  the  stock  by  the  directors,  and  that 
the  court  was  consequently  without  jurisdiction  to  make  the 
latter  order,  or,  as  counsel  put  the  proposition,  ''the  lower 
court  had  no  power  to  modify  or  set  aside  this  permanent  in- 
junction to  permit  the  directors  of  the  California  Safe  Deposit 
and  Trust  Company  to  levy  an  assessment."  It  is,  therefore, 
contended  that  both  the  assessment  and  the  sale  were  abso- 
lutely void,  and  that  the  petitioner  thus  legally  acquired  no 
stock  in  the  corporation. 

The  contention  with  respect  to  the  second  point  is  that  the 
receiver  is  without  authority  to  enter  the  petitioner's  name  in 
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the  books  of  the  corporation  as  a  stockholder,  as  such  act 
would  be  in  excess  of  his  powers  as  such  receiver. 

We  do  cot  conceive  it  to  be  necessary,  in  our  view  of  the 
main  question  submitted  for  decision,  to  pass  upon  the  propo- 
sition whether  the  effect  of  the  court's  order  permitting  the 
board  of  directors  to  levy  an  assessment  upon  the  stock  was 
to  modify  the  injunction  referred  to  or  whether  the  action  of 
the  court  thus  complained  of  merely  involved  an  act,  con- 
sistent with  the  injunction,  designed  to  facilitate  the  liquida- 
tion or  the  winding  up  of  the  affairs  of  the  corporation  to  the 
best  interests  of  the  depositors,  creditors,  shareholders,  etc. 
It  may  be  suggested,  however,  that  an  injunction  in  such  case 
is,  as  a  rule,  merely  an  ancillary  or  incidental  remedy  in  aid 
of  the  purposes  of  liquidation,  and  is  usually  directed  solely 
against  the  misuse  or  misappropriation  of  the  property  and 
assets  of  the  corporation  and  to  prevent  the  doing  of  any  new 
busiuess  by  the  directors  or  officers  with  the  public  for  the 
corporation.  But,  however  that  may  be,  we  do  not,  as  stated, 
intend  to  decide  that  question  here,  because  we  do  not  think 
it  necessary  to  a  decision  in  this  case  to  do  so. 

We  have  been  aided  very  little  by  counsel  in  reaching  a  con- 
clusion in  this  case.  While  counsel  for  the  appellant  has  cited 
a  long  list  of  cases  which  he  insists  sustain  his  position  that 
it  was  the  duty  of  the  court  to  compel  the  receiver  to  register 
his  name  in  the  stock  book  as  a  stockholder  of  the  corporation, 
counsel  for  the  respondent  have  contented  themselves  with 
the  treatment  of  their  positions  on  the  several  questions  pre- 
sented here  as  obviously  sound,  and  have  distinguished  the 
cases  cited  by  appellant  from  the  case  at  bar  by  the  declara- 
tion in  effect  that  they  obviously  apply  to  ''going  corpora- 
tions'' only,  or  corporations  not  in  course  of  liquidation,  and 
not,  therefore,  to  insolvent  corporations  in  cusiodia  legis.  In 
short,  counsel  for  respondent  have  neither  cited  authorities,  if 
any  on  the  points  involved  are  available,  nor  advanced  any 
argument  in  support  of  their  bald  statement  that  their  con- 
tentions are  right  and  that  the  cases  referred  to  by  appellant 
have  no  application  to  the  facts  of  this  case. 

We  have  very  often  found  it  to  be  true — at  least,  it  has  been 
so  found  by  the  writer — ^that  among  the  most  troublesome 
tasks  imposed  upon  reviewing  tribunals  are  those  involved  in 
those  cases  in  which  the  attorneys  concerned  conceive  the 
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propositioDs  contended  for  by  them  to  be  so  ohvious  as  to  re- 
quire neither  the  citation  of  anthorities,  if  any  are  to  be  had, 
nor  the  presentation  of  argument  to  support  them.  There 
may  be  sound  legal  reasons  why  the  court  below,  under  the 
eircumstances  which  are  disclosed  by  the  petition,  should  not 
allow  the  name  of  the  petitioner  to  be  registered  in  the  corpo> 
ration  books  as  a  stockholder,  but  if  so,  those  reasons  have  not 
been  presented  in  the  briefs  and  argument  here. 

It  may  be  conceded,  for  the  purposes  of  this  ease,  that, 
under  the  order  of  the  court  permitting  the  assessment  of  the 
stock  of  the  corporation,  the  sale  of  said  stock  for  the  purpose 
of  enforcing  payment  of  the  assessment  so  levied  was  void, 
and  that  the  petitioner,  therefore,  did  not  acquire  a  legal  or 
any  title  to  said  stock  by  reason  of  such  sale.  But  the  peti- 
tioner  does  not  rely  alone  upon  the  title,  if  any,  thus  acquired 
to  the  stock  referred  to  in  his  petition.  He  alleges  that,  in 
addition  to  buying  said  stock  at  said  assessment  sale,  he  ac- 
quired title  thereto  by  the  assignment  thereof  to  him  by  the 
owners  of  said  stock. 

We  hare  been  shown  neither  any  rule  of  law  nor  any  reason 
which  precludes  an  owner  of  stock  in  an  insolvent  corporation 
in  process  of  liquidation  from  transferring  the  same  to  whom* 
soever  he  pleases.  The  law  provides  that  shares  of  stock  in  a 
corporation,  to  evidence  which  certificates  are  issued,  consti- 
tute personal  property  and  may  be  transferred.  (Civ.  Code, 
sec.  324.)  Stock  in  such  corporation  may  possess  little,  if 
any,  intrinsic  value,  but  it  is,  nevertheless,  property,  and  its 
transfer  carries  with  it  whatever  rights  that  would  accrue  to 
the  original  owner  thereof.  Having  purchased  the  stock  of 
the  owners  thereof  in  the  corporation  involved  here  and 
thereby  become  entitled  to  whatever  rights  accompanied  such 
ownership,  we  can  at  the  present  time  conceive  of  no  reason 
why  the  petitioner  should  not  be  registered  in  the  stock  book 
of  the  corporation  as  the  owner  of  the  stock  so  transferred  to 
him  and,  therefore,  as  a  stockholder  in  the  concern. 

There  is  nothing  in  the  averments  of  the  petition  indicating 
that  the  stockholders  were  placed  under  the  ban  of  the  injunc- 
tion referred  to  in  said  petition.  The  stockholders  cannot  be 
held  to  have  become  any  less  the  owners  of  their  stock  or  any 
less  stockholders  in  the  corporation  simply  because  of  the  pro- 
ceedings  in  liquidation,  nor  is  their  power  or  right  to  dispose 
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of  it,  if  they  choose  to  do  so,  destroyed  or  impaired  or  cur- 
tailed in  the  slightest  measure  for  that  reason.  Of  course,  the 
sale  of  stock  by  a  stockholder  would  under  no  circumstances 
release  his  personal  or  individual  liability  for  his  proper  pro- 
portion of  all  its  debts  and  liabilities  contracted  or  incurred 
during  the  time  he  was  a  stockholder  (Const.,  art.  XII,  sec.  3 ; 
Civ.  Code,  sec.  322),  but,  as  stated,  his  stock  is  property  which 
he  may  sell  or  transfer  at  any  time  or  under  any  circum- 
stances, so  long  as  he  is  not  prevented  from  doing  so  by  some 
legal  process  or  proceeding,  involving  either  his  rights  as  to 
such  stock  or  the  rights  generally  of  the  corporation. 

But  respondent  contends  that  this  proceeding  should  have 
been  brought  against  the  directors  of  the  corporation  and  not 
against  the  receiver,  for  the  reason,  as  before  stated,  that  it  is 
not  within  the  duties  or  powers  of  the  last-named  officer  to 
register  transfers  of  stock  in  the  books  of  the  corporation. 
The  proceeding  is  directed  against  both  the  receiver  and  the 
corporation,  and  it  is  alleged  that  the  receiver  has  in  his  pos- 
session all  the  books,  papers,  etc.,  of  the  corporation,  and  that 
he  has  refused,  ''and  still  refuses,  to  allow  said  petitioner,  or 
the  defendant  corporation,  to  enter  petitioner's  name  as  a 
stockholder  in  the  said  books,''  etc.  This  allegation  neces- 
sarily implies  that  the  corporation  is  willing  and  ready  to 
enter  the  name  of  the  petitioner  in  the  stock  book  as  a  stock- 
holder if  permitted  to  do  so  by  the  receiver  who  has  sole  pos- 
session of  said  book  and  all  books  of  the  corporation,  and  the 
relief  asked  is  merely  that  an  order  be  made  allowing  peti- 
tioner's name  to  be  properly  so  registered  in  the  proper  book. 
The  proceeding  against  the  corporation  is  sufficient  without 
making  the  directors  parties  thereto.  The  latter  are  mere 
agents  of  the  corporation,  and  their  acts  as  such  are  always 
those  of  the  corporation.  And,  obviously,  the  latter  can  act 
only  through  its  agents,  and  where  a  corporation  is  compelled 
to  do  some  act  which  it  is  its  legal  duty  to  perform,  it  can  per- 
form that  act  only  through  its  duly  authorized  agent  or 
agents.  Therefore,  if  the  receiver  is  required  by  the  order  of 
the  court  to  allow  the  corporation  to  enter  the  name  of  the 
petitioner  in  the  stock  book  as  a  stockholder,  it  will  follow  that 
that  act  will  be  performed  by  those  of  its  officers  or  any  officer 
upon  whom,  under  the  circumstances,  that  duty  must  neces- 
sarily rest 
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If  it  be  true,  as  the  petition  alleges,  that  there  aro  now  no 
directors  or  officers  of  the  corporation,  then  we  can  perceive 
no  valid  reason  why  the  court  should  not  require  its  receiver 
to  perform  the  physical  act  of  registering  the  name  of  the 
petitioner  in  the  stock  book  as  a  stockholder  by  reason  of  his 
ownership  of  the  stock  mentioned  in  the  petition.  The  cor- 
poration and  its  property  and  books  are  in  the  possession  and 
control  of  the  receiver  for  the  court,  and  the  receiver  may, 
among  other  things,  do  and  perform  any  acts  respecting  the 
property  of  the  corporation  that  the  court  may  authorize. 
(Code  Civ.  Proc,  sec.  568.)  At  any  rate,  as  we  have  declared, 
we  are  satisfied  that  the  petitioner  is  entitled  to  have  the 
evidence  of  his  ownership  of  the  stock  described  in  the  peti- 
tion and  of  his  corresponding  rights  as  a  stockholder  of  the 
corporation,  whatever  such  rights  may  amount  to,  duly  and 
properly  preserved  in  the  book  of  the  corporation  maintained 
for  such  purpose. 

The  order  is  reversed* 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


mt 


[dy.  No.  968.    Third  AppeUate  Distriet^AprQ  28,  1912.] 

Q.  A.  EDINGTON,  Petitioner,  v.  SUPERIOR  COURT  OP 
YOLO  COUNTY,  Respondent;  N.  A.  HAWKINS, 
Judge. 

Criminal  Law — SumcnNcr  or  Information — Contributing  to  Ds- 
LINQTJENCT  or  DEPENDENT  FEMALE  CHILD. — Aik  information  charg- 
ing that  the  defendant  contributed  to  the  delinquency  of  a  dependent 
female  child  of  the  age  of  about  sixteen  years,  which  alleges  that 
she  was  "then  and  there  a  female  dependent  minor  child  in  this, 
that  *she'  had  no  parents  or  guardians  willing  and  capable  of 
exercising  proper  mental  eontrol  over*'  her,  and  that  "her  home" 
was  and  is,  by  reason  of  neglect  on  the  part  of  her  guardian,  an 
unfit  place  for  "her/'  and  that  "she  was  in  danger  of  growing 
up  to  lead  an  idle,  dissolute  and  immoral  life,"  states  facts  from 
which  the  conclusion  necessarily  follows,  under  the  juvenile  court  law 
(Stats.  1911,  p.  626),  that  the  female  child  was  a  "dependent  per 
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fom"    It  aaed  sot  itata  fhmt  ihe  wu  adjudged  to  1m  loeli,  anl* 
•B  adJndiefttioB  ii  relied  upon;  otherwiee  the  faeta  niiiat  be  stated. 

I». — Mods  of  Pbosioutiom  or  OrriNSlir— Though  the  jaTenile  eoart  law 
contemplatee  an  information  without  any  preliminary  examination, 
a  preliminary  examination  prior  to  an  information  filed  thereunder 
1^  the  diftriet  atton^y  may  be  treated  as  surplusage.  It  is  suffi- 
cient that  the  superior  court  exercising  the  functions  of  a  juvenile 
court  has  jurisdiction  over  the  olfciise.  If  it  be  admitted  that  the 
prosecution  should  be  entitled  in  the  juyenile  court,  instead  of  in 
the  superior  court,  the  f^ure  to  do  so  is  a  mere  irregularity  not 
affecting  the  jurisdiction  of  the  court.  It  is  sufficient  that  it  shows 
a  prosecution  under  the  juTcnile  court  law. 

Id. — ^BcrasAL  or  Wair  or  Pbohibition. — ^A  writ  of  prohibition  will  not 
be  granted  to  restrain  the  superior  court  from  trying  an  offeuse 
under  the  juvenile  court  law,  under  an  information  filed  by  the 
district  attorn^  after  a  preliminaxy  examination  before  a  magis- 
trate. 

APPLICATION  for  writ  of  prohibition  to  the  Superior 
Court  of  Tolo  County.    N.  A.  Hawkins,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  Clark,  for  Petitioner. 

A.  O.  Bailey,  District  Attorney,  for  Bespondenl 

BUBNETT,  J.— This  is  an  application  for  a  writ  of  pro- 
hibition  to  restrain  the  superior  court  of  Tolo  county  and 
Honorable  N.  A.  Hawkins,  the  judge  thereof,  from  trying 
petitioner  on  a  charge  of  "causing,  encouraging  and  contrib- 
uting to  the  delinquency  of  a  dependent  and  delinquent 
child.''  A  preliminary  examination  of  the  charge  was  held 
in  the  justice  court  of  Woodland  township  in  said  county  and 
the  defendant  was  held  to  answer  to  the  superior  court. 
Therein  an  information  was  afterward  filed  by  the  district 
attorney  and  a  motion  to  set  it  aside  and  a  demurrer  were 
interposed  by  defendant.  In  both  these  matters  the  ruling  of 
the  court  was  in  favor  of  the  people  and  the  case  was  set  down 
for  trial;  hence  this  application. 

There  are  two  points  made  by  petitioner  that  we  deem 
worthy  of  consideration.  The  first  is  that  the  information  is 
totally  insufficient  as  a  basis  for  the  prosecution,  in  that  it 
does  not  appear  therein  that  the  complaining  witness  had 
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been  previously  adjudged  a  dependent  child.  The  prosecu- 
tion, it  may  be  said,  is  under  section  26  of  what  is  known  as 
the  juvenile  court  law  (Stats.  1911,  p.  672),  providing  that 
*'In  all  cases  where  any  child  shall  be  dependent  or  delinquent 
under  the  terms  of  this  act,  the  parent  or  parents,  legal 
guardian  or  person  having  the  custody  of  such  person  or  any 
other  person  who  shall,  by  any  act  or  omission,  encourage, 
cause  or  contribute  to  the  dependency  or  delinquency  of  such 
person,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  fine  not  exceeding  one  thousand 
dollars,  or  imprisonment  in  the  county  jail  for  not  more  than 
one  year  or  both  such  fine  and  imprisonment  and  the  juvenile 
court  shall  have  jurisdiction  of  all  such  misdemeanors." 
Section  1  of  said  act  defines  "a  dependent  person,"  and 
therein  is  found  a  catalogue  of  sixteen  different  conditions 
according  to  which  a  person  may  be  classified  as  ''dependent." 
As  far  as  is  necessary  to  quote  herein,  the  said  section  pro- 
vides that  ''The  words  'dependent  person'  shall  mean  any 
person  under  the  age  of  twenty-one  years  •  •  •  5.  Who  has 
no  parent  or  guardian;  or  who  has  no  parent  or  guardian 
willing  to  exercise  or  capable  of  exercising  proper  parental 
control  •  •  •  or  16.  Who  from  any  cause  is  in  danger  of 
growing  up  to  lead  an  idle,  dissolute,  or  immoral  life."  Turn- 
ing to  the  information  herein,  we  find  the  allegation  in  refer- 
ence to  the  complaining  witness  that,  at  the  time  the  offense 
was  committed,  she  being  "then  and  there  a  female  child, 
under  the  age  of  eighteen  years,  to  wit,  of  the  age  of  sixteen 
years  or  thereabouts,  was  then  and  there  a  female  dependent 
minor  child  in  this,  that  the  said  Hazel  Douglass  had  no 
parents  or  guardians,  willing  and  capable  of  exercising  proper 
parental  control  over  the  said  Hazel  Douglass,  and  that  the 
home  of  said  Hazel  Douglass  was  and  is,  by  reason  of  neglect 
on  the  part  of  her  guardian,  an  unfit  place  for  the  said  Hazel 
Douglass  and  that  the  said  Hazel  Douglass  was  and  is  in  dan- 
ger of  growing  up  to  lead  an  idle,  dissolute  and  immoral  life." 
It  is  thus  to  be  seen  that  from  the  facts  alleged  the  conclusion 
necessarily  follows,  under  the  definition  given  by  the  said 
statute,  that  the  said  Hazel  Douglass  was  a  "dependent  per- 
son." We  have  found  nothing  in  the  law  which  requires  that 
her  status  as  such  should  be  adjudicated  prior  to  the  prosecu- 
tion of  another  person  for  contributing  to  her  dependency, 
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and  we  see  no  reason  why,  if  properly  alleged,  the  facts 
bringing  her  within  said  class  may  not  be  established  at  the 
trial  of  the  defendant  as  other  facts  are  shown  tending  to 
prove  the  charge.  The  principle  would  be  the  same  if  the 
defendant  were  accused  of  a  crime  against  a  minor  or  insane 
person.  In  such  case  no  prior  adjudication  of  the  minority 
or  insanity  would  be  required,  but,  of  course,  the  burden 
would  be  on  the  prosecution  to  establish  this  as  other  material 
averments  of  the  crime.  This  view  is  entirely  consistent  with 
and  is  supported  by  the  decision  in  People  v.  Pierro,  17  CaL 
App.  741,  [121  Pac.  689].  In  that  case  the  information  was 
fatally  defective,  for  the  reason  that  facts  were  not  alleged 
bringing  the  child  within  the  definition  of  a  ''dependent,"  the 
district  attorney  contenting  himself  with  the  averment  that 
she  ''was  a  minor  female  child  under  the  age  of  eighteen 
years,  and  was  then  and  there  a  dependent  child  within  the 
meaning  of  that  certain  act/'  etc.  The  second  district  court 
of  appeal  very  properly  held,  as  stated  by  Mr.  Justice  James, 
that  "Defendant  was  entitled  to  have  the  information  show 
the  particulars  in  this  regard,  for  he  was  called  upon  to  meet 
the  issue,  first,  as  to  whether  the  child  had  in  fact  become  a 
delinquent.  .  •  •  Had  the  child  against  whom  the  offense  is 
alleged  to  have  been  committed  been  adjudicated  to  be  a  de- 
pendent child,  then  it  would  have  been  sufiBcient  to  plead 
such  adjudication ;  but  when  no  adjudication  is  relied  upon  as 
showing  a  legal  determination  made  of  the  character  of  the 
minor,  the  facts  which  make  such  minor  a  dependent  must 
be  pleaded  in  the  information.'' 

The  other  contention  of  petitioner  is  that  the  said  juvenile 
court  law  contemplates  that  no  preliminary  examination  shall 
be  held,  but  that  the  defendant  must  be  "prosecuted  on  a 
complaint  filed  in  the  juvenile  court  charging  him  with  the 
misdemeanor  mentioned  in  the  act  and  trying  him  for  such 
misdemeanor  in  the  juvenile  court,  without  any  examination 
or  the  filing  of  any  information."  In  addition  to  the  clause 
already  quoted  as  to  the  jurisdiction  of  said  court,  attention  is 
called  to  the  amendment  to  section  682  of  the  Penal  Code, 
approved  February  21,  1911  (Stats.  1911,  p.  68),  providing 
that  "Every  public  offense  must  be  prosecuted  by  indictment 
or  information,  except  ...  4.  All  misdemeanors  of  which 
jurisdiction  has  been  conferred  upon  superior  courts  sitting 
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88  juvenile  courts/'  The  word  *  information ''  in  this  amend- 
ment is  obviously  used  in  a  technical  sense  and  refers  to  the 
accusation  filed  after  a  preliminary  examination.  It  is  ad- 
mitted by  petitioner  that  no  procedure  is  provided  in  said 
juvenile  act  for  the  prosecution  of  defendant  for  the  crime 
charged,  but  it  is  contended  that  '*  Where  power  is  given  a 
court  to  do  a  thing,  that  it  may  adopt  any  lawful  method 
to  carry  that  power  into  effect,  and  that  when  no  method  is 
provided  by  law,  it  can  adopt  any  suitable  method."  This 
is  in  accordance  with  the  provision  of  section  187  of  the  Code 
of  Civil  Procedure  that  **When  jurisdiction  is,  by  the  con- 
stitution or  this  code,  or  by  any  other  statute,  conferred  on 
a  court  or  judicial  officer,  all  the  means  necessary  to  carry 
it  into  effect  are  also  given;  and  in  the  exercise  of  this  juris- 
diction, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  code  or  the  statute,  any  suitable  process  or  mode 
of  proceeding  may  be  adopted  which  may  appear  most  con- 
formable to  the  spirit  of  this  code.''  But,  as  we  view  it,  this 
concession  yields  the  point  as  far  as  this  application  is  con- 
cerned. It  may  be  admitted  that  the  preliminary  examina- 
tion was  not  required  and  it  may  be  treated  as  a  nullity,  but 
we  still  have  this  situation:  The  superior  court  has  jurisdic- 
tion to  try  the  offense  charged.  The  said  '' juvenile  court 
law"  is  declared  in  its  title  to  be  an  act  providing,  among 
other  things,  ''for  the  punishment  of  persons  responsible  for, 
or  contributing  to,  the  dependency  or  delinquency  of  children, 
and  giving  to  the  superior  court  jurisdiction  of  such  offenses." 
It  is  true  that  the  court  is  known  as  the  ''juvenile  court,"  but 
it  is  unquestionably  the  superior  court,  exercising  jurisdiction 
over  a  peculiar  class  of  offenses.  There  is,  furthermore,  no 
question  that  the  defendant  is  charged  in  apt  language  with 
an  offense  defined  in  said  law  and  within  the  jurisdiction  of 
said  court.  The  only  objection  of  any  moment  is  to  the  form 
of  procedure,  but  there  is  nothing  in  the  statute,  confessedly, 
to  preclude  the  district  attorney  from  making  the  technical 
accusation  against  the  defendant  in  the  form  of  an  informa- 
tion. It  contains  every  element  of  a  sufficient  complaint ;  by 
his  signature  the  prosecuting  officer  of  the  court  has  given  it 
his  sanction  and  the  defendant's  right  to  a  fair  trial  has  not 
been  impaired.  It  is  not  verified,  but  verification  is  required 
only  of   the  complaint    filed  in  a    justice  or    police   court. 
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(Pen.  Code,  sec.  1426.)  If  it  be  admitted  that  the  prosecution 
should  be  entitled  in  the  ''Juvenile  Court"  instead  of  the 
''Superior  Court,"  it  is  sufficient  to  say  that  this  is  a  mere 
irregularity,  and  does  not  affect  the  jurisdiction  of  the  court. 
It  does,  however,  appear  in  the  information,  as  we  have  al- 
ready suggested,  that  the  prosecution  is  undertaken  in  the 
superior  court  acting  under  the  provisions  of  said  juvenile 
court  law  and  as  contemplated  by  its  terms. 

We  think  it  cannot  be  said  that  there  is  shown  to  be  such 
lack  of  authority  in  the  court  to  try  the  cause  as  to  justify 
the  issuance  of  the  writ.  We  need  not,  therefore,  consider  the 
question  whether  there  is  a  plain,  speedy  and  adequate  remedy 
by  appeal. 

The  order  to  show  cause  is  discharged  and  the  writ  denied. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  23,  1912,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT.— We  have  carefully  examined  the  points 
made  in  the  petition  for  a  rehearing  of  this  matter  but  find 
no  reason  for  changing  our  views  expressed  in  the  opinion 
filed  herein  on  April  29,  1912.  The  rehearing  is  therefore 
denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  22, 1912. 
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[Or.  No.  921.    Third  Appelate  Dittriet.— April  24,  1912.1 

ROBERT  A.  CHURCH,  AppeUaat,  ▼.  JOHN  COLLINS, 

Respondent 

Aonoif  POB  Damases  wcm  Buaoh  of  GoMnuor  to  Sbll  Land— LncmD 

AUTHOBITT  or  BbOKEBS— OaUBB  of  AonON   MOT  STAni>— ^KNBKAL 

DxMUBEKa. — A  eoDiplaint  in  an  aetion  for  damages  for  breach  of  a 
eontraet  to  sell  land,  purporting  to  be  signed  bj  real  estate  brokers, 
Ib  the  name  of  the  Tender,  and  which  sets  forth  their  eontraet  of 
tmploTmeni  bj  the  v«ndor,  defendant,  which  merely  shows  that  thej 
were  employed  to  negotiate  a  sale,  at  an  sgreed  price,  for  a  specified 
aommission,  reserring  to  the  Tondor  the  right  to  sell  the  property, 
and  agreeing  to  pay  two  per  cent  commission  in  ease  of  sale,  and 
which  contained  no  express  authority  to  the  brokers  to  make  a  bind- 
ing contract  of  sale,  states  no  canse  of  action,  and  a  general  d^ 
mnrrer  thereto  was  properly  sustained. 

I». — SXTTLED  BXTLBS  AS  TO  AtTTHOBITT  OF  BbOKSBS — POWBB  TO  EZXCDTI 

Contract  mttbt  bb  Fbbb  feom  Doubt. — Under  the  code  provisions, 
and  the  settled  authorities  with  regard  to  the  power  or  right  of 
brokers,  as  agents  of  the  owner  of  land,  to  execute  a  contract  of 
■ale  for  such  owner,  the  settled  rule  is  and  ought  to  be  that,  if  such 
authority  is  intended  to  be  conferred,  tbe  language  osed  in  con- 
ferring it  should  be  so  clear,  distinct,  and  certain  in  its  meaning 
to  that  end  as  to  leave  no  room  for  doubting  that  such  was  its 
purpose.  The  ordinary  authorify  of  a  real  estate  agent  is  to  find 
a  purchaser,  and  he  has  no  power  to  bind  his  principal  by  a  con* 
tract,  unless  it  was  intended  to  confer  such  additional  authority. 

Id.— Gbnbbal  Tbnob  of  Aobbbmbnt  m  Question — Nullitt  of  Acnow 
OF  Beokbbs. — ^It  is  held  that  the  general  tenor  of  the  whole  agree- 
ment in  question  clearly  shows  an  intention  on  the  part  of  the 
owner  to  limit  the  authority  of  the  brokers  merely  to  the  procura> 
ment  of  a  purchaser  ready,  filing  and  able  to  buy  the  same,  and 
not  to  confer  upon  the  broker  the  right  or  power  to  execute  for  him  a 
contract  of  sale;  and  that  any  act  on  the  part  of  the  brokers,  beyond 
the  authority  conferred,  was  a  nullity,  so  far  as  any  effect  it  was 
designed  to  have  on  the  owner  was  concerned. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  So- 
noma County.    Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
L.  0.  Scott,  for  Appellant 
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H.  W.  A.  Weske,  and  Jos.  P.  Berry,  for  Respondent. 

HART,  J. — The  plaintiflF  brought  this  action  to  recover 
damages  for  the  breach  of  an  alleged  agreement  for  the  sale 
of  certain  real  property. 

A  general  demurrer  to  the  complaint  was  sustained,  and 
this  appeal  is  by  the  plaintiff  from  tiie  judgment  entered  after 
and  upon  the  order  sustaining  the  demurrer. 

It  appears  that,  on  January  17,  1911,  the  defendant  and 
the  firm  of  Lyman  &  Briggs,  real  estate  brokers  at  Sebastopol, 
in  Sonoma  county,  entered  into  a  written  agreement  by  the 
terms  of  which  the  former  constituted  the  latter  as  his  agents 
for  the  sale  of  the  property  described  in  said  agreement  Act- 
ing under  what  they  conceived  to  be  authority  so  to  do  as 
conferred  upon  them  by  said  agreement,  Lyman  &  Briggs,  on 
the  ninth  day  of  May,  1911,  for  the  defendant,  entered  into 
a  written  contract  with  the  plaintiff  for  the  sale  of  said  prop- 
erty to  the  latter,  and  the  main  question  arising  upon  said 
transactions  and  presented  here  is  whether  said  real  estate 
brokers  were  authorized  or  empowered  by  their  agreement 
with  the  defendant  to  make  such  or  any  contract,  for  the 
latter,  for  the  sale  of  said  property. 

Although  the  defendant  addresses  some  criticism  to  the 
complaint  generally,  his  principal  contention  seems  to  be  that 
his  agreement  with  Lyman  &  Briggs  merely  conferred  upon 
them  the  right,  exercisable  for  a  limited  period  and  for  speci- 
fied compensation,  to  secure  for  him  a  purchaser  of  said  prop- 
erty ready,  willing  and  able  to  buy  the  property  on  the  terms 
embodied  in  said  agreement,  and,  having  obtained  such  a  pur- 
chaser, their  authority  as  thus  established  or  conferred  was 
completely  exhausted. 

Upon  the  construction  of  the  agreement  between  the  de- 
fendant and  the  real  estate  brokers,  it  is  manifest  the  decision 
of  this  question  must  depend. 

The  parts  of  the  agreement  between  the  defendant  and  the 
real  estate  brokers  important  or  necessary  to  the  consideration 
of  the  question  as  to  the  extent  of  the  authority  thereby  vested 
in  the  latter  read  as  follows: 

*'In  consideration  of  their  efforts  to  sell  the  within  de- 
scribed property,  I  hereby  appoint  Lyman  &  Briggs,  of  Sebas- 
topol,  California,  to  act  as  agents  for  the  sale  of  said  prop- 
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erty  for  the  sum  of  $6,000.00,  and  I  agree  not  to  offer  the 
same  for  a  less  price  before  the  expiration  of  this  contract 
without  the  consent  of  said  parties.  ...  It  is  further  agreed 
that  any  deposit  which  may  be  paid  on  the  purchase  price  of 
said  property  shall  be  paid  to  Lyman  &  Briggs,  and  in  the 
event  of  forfeiture  by  the  purchaser  one-half  of  said  deposit 
shall  be  paid  to  me,  and  the  remaining  one-half  shall  be  re- 
tained by  said  agents  in  consideration  of  their  services.  This 
agreement  shall  be  binding  on  me  for  a  period  of  six  (6)  months 
from  the  date  hereof  and  thereafter  until  canceled  by  a  writ- 
ten notice  of  at  least  ten  days.  If  sale  is  made  within  ninety 
days  after  the  legal  expiration  of  this  contract,  by  or  through 
me,  to  anyone  to  whom  said  property  has  been  submitted  by 
said  agents  during  the  term  of  this  agreement,  I  agree  to  pay 
said  agents  a  commission  of  2  per  cent  on  sale  price.  I  re- 
serve the  right  to  sell  said  property  myself,  or  to  sell  said 
property  through  the  agency  of  anyone  else,  but  I  hereby 
agree  that  in  case  such  sale  be  made  by  myself,  or  through  any 
other  agency,  in  consideration  of  their  services  to  pay  said 
Lyman  &  Briggs  a  commission  of  two  (2)  per  cent  on  sale 
price.'* 

The  contract  of  sale  entered  into  between  the  brokers  and 
the  plaintiff  contained,  substantially,  the  terms  upon  which 
the  defendant  authorized  the  agents  to  sell  the  property.  The 
only  difference  between  the  two  as  to  the  terms  or  conditions 
is  purely  technical  as  distinguished  from  substantial,  but 
under  our  conception  of  the  transactions  it  is  not  necessary  in 
any  event  to  notice  the  alleged  variance  as  to  the  conditions 
of  the  sale  between  the  two  instruments. 

At  the  time,  however,  of  the  execution  of  said  contract 
of  sale,  the  plaintiff  deposited  with  Lyman  &  Briggs,  as 
''earnest''  money,  or  as  a  payment  on  the  price  at  which  the 
property  was  to  be  sold  to  him  in  the  event  of  the  consumma- 
tion of  the  sale,  the  sum  of  $230. 

The  agreement  between  the  defendant  and  the  real  estate 
brokers  and  the  contract  of  sale  above  referred  to  were  an- 
nexed to  and  made  a  part  of  the  complaint,  as  was  also  a 
letter,  dated  June  7,  1911,  addressed  by  the  plaintiff  to  the 
defendant,  tendering  a  payment  of  $3,000  in  coin  to  the  latter, 
offering  to  execute  a  mortgage  for  the  remainder  of  the  pur- 
chase price  and  demanding  from  the  defendant  a  conveyance 
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of  the  property  ''free  and  dear  from  all  liena  and  eneam* 
brances/' 

We  are  of  opinion  that  the  agreement  between  the  defend- 
ant and  the  real  estate  brokers  conferred  no  authority  upon 
the  latter  to  execute  a  contract  for  the  sale  of  the  property 
involved  here  to  the  plaintiff  or  to  any  other  party,  and  that, 
therefore,  the  court  properly  sustained  the  demurrer  to  the 
complaint. 

An  agreement  authorizing  or  employing  an  agent  or  broker 
to  sell  real  estate  for  compensation  or  a  commission  must  bo 
eonmiitted  to  writing  (Civ.  Code,  sec.  1624,  subd.  5;  Code  Civ. 
Proc,  sees.  1971,  1973),  and  ''an  authority  to  enter  into  a 
contract  required  by  law  to  be  in  writing  can  only  be  given 
by  an  instrument  in  writing."     (Civ.  Code,  sec  2309.) 

The  result  of  the  foregoing  provisions  of  our  law  is  that  an 
agent  is  without  power  to  execute  an  agreement  for  the  sale 
of  real  estate  unless  he  is  authorized  by  the  principal,  in  writ- 
ing, to  execute  such  agreement  for  and  in  the  latter  *s  behalf. 

The  rule  deduced  from  the  authorities  with  regard  to  the 
power  or  right  of  agents  to  execute  contracts  of  sale  of  real 
property  for  the  owners  thereof  is  and  ought  to  be  that,  if 
such  authority  is  intended  to  be  conferred,  the  language  used 
in  conferring  it  should  be  so  clear,  distinct  and  certain  in  its 
meaning  to  that  end  as  to  leave  no  room  for  doubting  that 
such  is  its  purpose.  ''The  ordinary  authority  of  a  real  estate 
agent  deputed  to  sell  real  estate,"  says  the  supreme  court  in 
Stemler  v.  Bass,  153  Cal.  791,  795,  [96  Pac.  809],  "is  simply 
to  find  a  purchaser,  and  he  has  no  power  to  bind  his  principal 
by  a  contract  of  sale  unless  it  appears  that  it  was  intended 
to  confer  such  additional  authority."  And  it  has  often  been 
held  that  the  construction  put  upon  the  employment  of 
brokers  "to  sell"  or  to  "close  a  bargain"  concerning  real 
estate  conferred  no  more  than  a  mere  authority  upon  the 
broker  to  find  for  the  principal  or  owner  of  the  property  a 
purchaser  at  the  price  specified.  (Duffy  v.  Hobson,  40  Cal. 
241,  244,  [6  Am.  Rep.  617] ;  Rutenberg  v.  Main,  47  Cal.  213, 
219.)  Giving  some  of  the  reasons  why  the  intention  to  confer 
authority  upon  a  broker  to  sell  the  real  estate  of  another 
should  be  manifested  by  the  use  of  clear  and  distinct  Ian- 
guage,  the  court,  in  Duffy  v.  Hohson,  40  Cal.  241,  [6  Am.  Rep. 
617],  says:  "A  Bale  of  real  estate  involves  the  adjustment  of 


April,  1912.]  Church  v,  Collins.  749 

many  matters  in  addition  to  fixing  the  price  at  which  the 
property  is  to  be  sold.  .  •  .  The  vendor  may  be  nnwilling  to 
deal  with  a  particular  proposed  purchaser  on  any  terms.  He 
may  consider  him  pecuniarily  unable  to  comply  with  the  con- 
tract even  if  the  title  prove  satisfactory,  and  he  may  decline 
to  bind  himself  to  convey  to  such  purchaser  at  the  end  of  the 
time  necessary  to  examine  the  title,  because  he  might  thereby 
in  the  meantime  have  an  opportunity  to  sell  to  some  other 
person  who  might  desire  to  purchase,  and  in  whose  good  faith 
and  ability  to  pay  he  reposed  entire  confidence.  All  these 
considerations  might,  and  usually  do,  arise  in  the  mind  of  the 
vendor." 

The  only  covenant  or  provision  contained  in  the  agreement 
between  the  defendant  and  Lyman  &  Briggs  which  could  by 
any  possibility  be  made  to  bear  the  construction  that  the 
former  intended  by  said  agreement  to  clothe  the  latter  with 
power  to  enter  into  a  contract  for  the  sale  of  said  property 
is  that  by  which  the  brokers  were  in  effect  authorized  to  re- 
ceive a  deposit  from  a  proposed  purchaser;  but,  when  con- 
sidered in  connection  with  other  parts  of  the  agreement,  that 
provision  cannot  reasonably  be  so  construed  or  held  to  import 
an  intention  in  the  vendor  to  confer  such  authority  upon  the 
brokers.  The  agreement,  it  will  be  noted,  merely  constitutes 
Lyman  &  Briggs  as  the  agents  of  the  defendant  ''for  the  sale'' 
of  the  property  therein  described,  and  makes  other  provisions 
usual  in  such  agreements  with  brokers  whose  employment  is 
limited  to  the  securing  of  a  purchaser,  ready,  willing  and  able 
to  purchase.  For  instance,  it  reserves  to  the  owner  the  right 
''to  sell  said  property" — ^that  is,  to  find  a  purchaser — ^within 
the  time  within  which  the  brokers  are  authorized  "to  sell"  or 
find  a  purchaser,  stipulating  that  in  such  case,  if  the  proposed 
buyer  has  not  previously  had  the  matter  submitted  to  him  by 
the  brokers,  to  pay  the  latter,  nevertheless,  two  per  cent  on 
the  purchase  price.  And  the  agreement  contains  a  like  pro- 
vision as  to  compensation  to  the  brokers  in  the  event  that  the 
property  is  sold  by  the  owner  after  the  expiration  of  the  time 
within  which  the  brokers  were  authorized  to  procure  a  pur- 
chaser to  a  party  to  whom  the  proposition  as  to  such  sale  has 
been  previously  submitted  by  said  brokers. 

In  fine,  the  general  tenor  of  the  whole  agreement  is  clearly 
demonstrative  of  an  intention  on  the  part  of  the  owner  to 
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limit  the  authority  of  the  brokers  merely  to  the  procurement 
of  a  purchaser,  or,  to  state  the  proposition  the  other  way,  not 
to  confer  upon  the  brokers  the  right  or  power  to  execute  for 
him  a  contract  of  sale.  Indeed,  we  can  perceive  no  substan- 
tial distinction  between  the  agreement  here  and  the  one  in- 
volved in  the  case  of  Armstrong  v.  Lowe,  76  Cal.  616,  [18  Pac 
758].  There  the  agreement  read  as  follows:  **You  are  hereby 
authorized  to  sell  my  property,  and  receive  deposit  on  same, 
situated  .  .  .  ,  and  described  as  follows:  •  .  .  ,  for  the  sum 
of  two  hundred  dollars  per  acre,  cash.  I  hereby  agree  to  pay 
you  the  sum  of  five  per  cent  for  your  services  in  case  you 
effect  a  sale,  or  find  a  purchaser  for  the  same,  or  will  pay  you 
two  and  a  half  per  cent  of  above  commission  should  I  sell  the 
same  myself,  or  through  another  agent.  This  authority  to 
remain  in  full  force  for  the  term  of  three  months,  or  until 
canceled  by,"  signed  by  the  owner.  The  court  held  that  that 
agreement  did  not  confer  upon  the  real  estate  brokers  with 
whom  it  was  made  the  authority  to  execute  a  contract  to  con- 
vey, citing  in  support  of  its  conclusion  Duffy  v.  HobsoUf  40 
Cal.  241,  [6Am.  Rep.  617]. 

The  case  here  is  radically  different  from  the  case  of  Bacon 
V.  Davis,  9  Cal.  App.  84,  [98  Pac.  71].  The  agreement  in 
that  case  expressly  and  specifically  conferred  upon  the  agent 
''the  exclusive  right  to  sell  for  me,  in  my  name  and  receipt 
for  deposit  thereon"  the  land  described  in  said  agreement 
After  an  exhaustive  examination  of  the  question  whether  the 
contract  to  convey  executed  by  the  agent  was  authorized  by 
said  agreement  and  binding  on  the  principal,  this  court,  re- 
ferring to  numerous  authorities  construing  such  agreements, 
held  that  the  agent  was  vested  by  the  agreement  with  plenary 
power  to  make  the  contract  of  sale,  and  that  the  contract  was 
valid  and  binding  on  the  owner  of  the  property  involved. 

A  comparison  of  the  agreement  in  the  case  at  bar  with  the 
one  in  the  Bacon  case  will  readily  disclose  a  radical  distinc- 
tion between  the  two.  Here  there  is  no  such  authority  given 
the  brokers  as  is  necessarily  implied  from  the  language  in  the 
Bacon  agreement,  'Ho  sell  for  me,  in  my  name'' — language 
that  can  import  nothing  short  of  an  intention  in  the  vendor 
to  bestow  upon  his  agent  the  right  and  the  power  to  execute 
in  his  (the  vendor's)  nams  a  contract  to  convey. 

But  there  is  no  necessity  for  prolonging  the  discussion.  It 
is  very  clear  to  our  minds  that  the  limit  of  the  authority  the 
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defendant  intended  to  confer  upon  Lyman  &  Briggs  was  to 
procure  for  him  a  purchaser  of  the  property  ready,  willing 
and  able  to  buy  the  same,  and  that  consequently  any  act  on 
their  part  relative  to  said  property  beyond  such  authority  was 
a  nullity,  so  far  as  any  effect  it  was  designed  to  have  on  the 
defendant  was  concerned. 

The  view  thus  taken  of  the  transactions  eventuating  in  this 
action  renders  it  unnecessary  to  notice  other  less  important 
points  urged  against  the  validity  of  the  alleged  contract  of 
sale  and  the  sufficiency  of  the  complaint  to  state  a  cause  of 
action. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  eoneurred. 


[CiT.  No.  923.    Third  Appellate  Difltrict.— April  25,  1912.] 

ANDREW  J.  PIERCY,  as  Administrator  of  the  Estate  of 
MART  J.  PIERCY,  Deceased,  Respondent,  v.  EDWARD 
M.  PIERCT,  Appellant. 

Action  to  Set  Asmi  Deed  froic  Aoxd  Mother  to  Son — ^Undue  Init^u- 
ENCB — Absence  or  Independent  Advicb — Incapability  of  Under- 
standing— Support  or  Findings. — ^It  is  held,  upon  a  review  of  the 
6f7idenee  in  tbie  action  to  set  aside  a  deed  from  an  aged  mother  to 
her  son,  on  the  ground  of  undue  influence,  that  the  findings  that 
the  deed  was  obtained  by  undue  influence,  and  was  nat  voluntarily 
delivered,  and  that  by  reason  of  her  old  age  and  mental  weakness 
she  was  incapable  of  transacting  or  understanding  business  trans- 
actions in  a  thoroughly  intelligent  manner,  and  was  particularly 
incapable  of  properly  understanding  the  nature,  effects  and  eonse- 
quences  of  any  act  regarding  the  transfer  of  real  property,  without 
independent  advice  and  careful  explanation  thereof,  and  that  she  had 
no  independent  advice,  were  properly  sustained  by  the  evidence. 

Id. — Confidential  Relation  Between  Son  and  MoTHsa — iNrEasNCB 
or  Undue  Influence — Support  of  Judgment  Setting  Aside  Deed 
Without  Contrary  Showing. — Where  the  son  Uved  with  his  mother, 
hired  her  servants,  and  had  been  for  a  long  time  the  manager  of 
her  property,  and  for  years  her  agent  holding  her  general  power 
of  attorney,  it  is  held  that  the  confidential  relation  so  existing  be^ 
tween  them  would  warrant  the  inference  of  undue  influence  on  the 
part  of  the  son  in  obtaining  a  deed  of  real  property  from  his  mother, 
which  would  conatitute  sufficient  support  for  the  judgment  of  the 
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■operior  eonrt  fa  wltiag  itm  deed  adde,  iHthovk  ft  «lew  ehowing 

which  would  rebut  eneh  iiif erenee.    In  fbe  ftbeenee  ef  each  clear 

mad  coBTindBg  proof,  the  coiiTejuiee  le  praRuned  te  have  been 
obtained  by  andae  iaflacnee  and  to  be  void. 

la. — ^INDXPSNDINT  AO^OB— BUBDKM   OF  PlOOr  TO  BDOT   XNTBOOrOl.-* 

Pereone  etandiag  ia  a  coafideatial  relatioa  toward  othera  caanot  ea- 
title  themeelree  to  hold  beaeilta  eoaferred  apoa  them  anleoa  th^ 
eaa  ahow  to  the  aatiafaetioa  of  the  court  that  the  pcnoa  bj  whom 
the  beneflta  haire  been  eoaferred  had  iadepeadent  advice  ia  coa- 
ferriag  them,  which  had  beea  given  ia  priTate  bj  aome  one  of  the 
graator'a  owa  aelectioa,  whea  the  grantor  waa  not  annoaaded  with 
dominating  iaflneacea  fayoring  the  tranafer;  or,  at  leaat,  muat 
aaanme  tlie  harden  of  ahowing  to  the  entire  aatiafaetioa  of  the  conrt 
that  the  gift  waa  made  f redj  aad  Toluntarilj,  with  fnU  knowledge 
of  the  facta,  aad  with  entire  anderatanding  of  the  effect  of  tlie 
tranafer. 

la^— PaasuMPTiON  or  Undub  Invlusmcb  not  Ovpoomb— PaasuitPTioH 
CoNnaiiXD  ST  Posinya  EvnyaNoa  or  Domination. — ^It  ia  hdd,  ia 
Tiew  of  all  the  eridenee,  impoaaible  to  role  that  the  conrt  ahoold 
have  beea  convinced,  or  that  it  ahoold  have  determiaed,  that  the 
presumption  of  nadne  inflaenee  waa  OTereome,  aad  that  the  aa- 
aerted  coavejaace  ahould  be  held  ralid,  but,  oa  the  coatrarj,  there 
ia  strong  proof,  aetoal  aad  drcumatantial,  to  ahow  the  domiaatiag 
inflnenee  of  the  defendant  over  hia  mother. 

Zd. — Support  of  Finodvo  ab  to  Nondxlivxbt  of  Dbsd — SuBsaQuiNT 
BsooBD  NOT  Pboof— Question  of  Fact— Intention  of  Geantob.— > 
It  ia  held  that  the  finding  that  there  waa  no  intentional  or  aetaal 
delivery  of  the  deed  bj  the  parportod  grantor  ia  aaffldeatlj  aap* 
ported  bj  the  evidence.  The  anbaeqaeat  recording  of  the  deed  bj 
the  purported  grantee  ia  aot  a  dcHvery,  nnlesa  it  eomea  from  the 
hand  of  the  grantor,  or  aomeone  claiming  through  or  under  the  graa* 
tor.  The  delirerj  of  the  deed  ia  a  cjuestioa  of  fact,  depoiding  upoa 
tiie  intention  of  ^e  grantor  aa  to  paaeing  title.  But  the  court  might 
latioaallj  coadade  from  the  evidence  that  the  grantor  neither  aaid 
nor  did  anjthing  to  indicate  aa  iateatioa  to  delivar  the  deed,  or  to 
paaa  the  title. 

Id. — EviDSNOB — Testimony  of  Attoenbt  ab  to  Contebsation  Bbtwbbn 
Attobnet  and  Both  Pabties — ^Beultion  of  Attoenet  to  Pabties 
Immatebul. — The  teatimoaj  of  the  attoraej  who  drew  the  deed 
vraa  admissible  to  prove  a  conversation  participated  ia  betweea  hini-> 
aelf ,  the  grantor  and  the  grantee,  regardleaa  of  whether  he  waa  tha 
attomej  aoldj  of  the  grantor,  or  of  the  grantee,  or  of  both  partiea. 
In  either  case,  the  other  parfy  maj  require  him  to  teatify  to  auch 
eoaveraatioa. 

Id. — ^Evidence  of  Fbaud— Delay  and  Attbmptsd  Sbgbboy  in  Beoobd 
OF  Deed. — The  conduct  of  the  defendant  in  long  delaj  and  in  at> 
tempted  aecreey  of  the  record  of  the  deed   waa  admissible  aa  tend- 
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tag,  if  nnezplalBed,  to  show  a  eoDSciouaiien  of  fraud  in  tfae  obtoin- 
ing  of  the  deed,  and  to  indicate  a  purpose  to  avert  anj  snit  to  set 
aside  the  deed  nntil  after  the  death  of  the  grantor. 

Id. — ^AlTIDATIT  OF  GtANTQB  AGAINST  SUIT  TO  6lT  ASIDB  DEB>— BDIIT- 
TAL — ^PBOOF  BT  ADlilNISTKATOa  07  GONTKABT  DXOLA&ATIONB. — ^WhOVS 

the  grantor  was  induced  bj  the  son  to  maks  an  affidavit  that  her 
suit  to  set  aside  her  deed  to  the  son  was  unauthorised,  and  that  she 
did  not  emploj  the  attorney  who  brought  it,  and  that  she  did  not 
folly  understand  the  nature  of  the  proceedings,  it  was  proper  for 
her  administrator,  who  carried  on  the  suit  after  her  death,  to  rebut 
such  affidavit  by  proof  of  her  contrary  declarations  that  she  did 
understand  the  situation  and  that  her  purpose  was  as  indicated  by 
the  complaint  filed.  Such  declarations  are  within  the  rule  declared 
in  section  1850  of  the  Ck>de  of  Civil  Procedure,  and  the  principle  that 
words  so  connected  with  and  illustrative  of  an  act  as  to  elucidate 
and  define  its  character  are  considered  as  appertaining  thereto,  and 
admissible  to  clarify  the  same. 

IA.— OlMZBaL    B.mM    AB    TO    EVIDBNGB    OF    DXCLAKATIONS    BlFOBI    AND 

Ama  Dbid — Stats  of  Himp— Question  of  Bbmotkness. — It  is  a 
familiar  rule  of  evidence  that  when  a  grantor's  mental  condition  on 
the  date  of  a  deed  is  in  issue,  a  showing  may  be  made  of  his  mental 
eonditioB  both  before  and  after  its  date,  as  indicative  of  the  prob- 
able mental  condition  of  the  grantor  at  the  date  in  question.  It 
is  only  necessary  that  the  matters  testified  to  be  sufficiently  near 
in  point  of  time  in  order  tiiat  the  testimony  may  be  of  value  in 
determining  the  question  directly  in  issue.  The  question  of  re- 
moteness is  one  for  the  court  to  determine,  and  the  weight  of  the 
testimony  is  to  be  governed  according  to  the  facts.  The  state  of 
mind  at  one  time  is  competent  evidence  of  its  state  at  other  times, 
not  too  remote,  because  mental  eonditions  have  some  degree  of  per* 
manency. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County,  and  from  an  order  denying  a  new  triaL  J.  B. 
Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  F.  Williamson,  and  John  W.  Sullivan,  for  Appellant. 

John  E.  Alexander,  and  Beasly  &  Fry,  for  Respondent 

BUBNETT,  J. — ^By  a  yerified  complaint  this  action  was 
begun  by  Mary  J.  Piercy  to  set  aside  a  deed  in  which  she  was 
the  grantor  and  her  son,  Edward  M.  Piercy,  the  grantee,  and 
after  her  death,  the  administrator,  another  son,  was  substi- 
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tuted  as  the  party  plaintiff.  The  consideration  for  the  deed 
was  "love  and  affection." 

The  trial  court  found  in  fayor  of  plaintiff,  adjudging  the 
deed  void  on  the  ground  that  it  was  obtained  by  undue  in- 
fluence. There  was  also  a  finding  that  the  deed  was  not 
delivered.  Both  theories  were  adequately  presented  in  the 
complaint,  and  it  is  manifest  that  the  finding  as  to  each  is 
sufficient  to  uphold  the  judgment.  From  an  examination  of 
the  record  we  are  satisfied  also  that  it  must  be  held  that  the 
material  findings  of  the  court  are  amply  supported  by  the 
evidence. 

The  following  facts,  fairly  deducible  from  the  testimony, 
favorable  to  respondent — some  of  which  are  indeed  not  dis- 
puted— are  sufficient  to  reveal  the  character  of  the  contro- 
versy: On  March  30,  1901,  the  date  on  which  the  deed  was 
signed  by  Mary  Piercy,  she  was  eighty-five  years  old  or  over. 
For  ten  or  twelve  years  prior  thereto  she  could  not  walk  with- 
out assistance,  could  not  dress  herself  and  she  was  most  of 
the  time  in  bed.  She  was  not  able  to  attend  to  her  household 
duties.  If  she  walked  from  one  room  to  another  she  would 
be  exhausted,  and  she  was  not  able  to  get  about  without  hav- 
ing some  one  with  her.  She  was  afiSicted  with  a  kidney  or 
bladder  disease  that  was  the  occasion  of  constant  trouble  and 
annoyance.  At  the  time  of  the  transaction  in  reference  to 
the  deed  she  was  bedfast,  and  was  so  weak  that  she  had  to  be 
helped  to  sit  up  in  bed  to  sign  the  instrument.  As  to  her 
bodily  condition,  looking  through  the  testimony  of  her  chil- 
dren, we  behold  an  old  lady,  enfeebled  by  years  and  disease 
and  trouble,  needing  constant  assistance,  unable  to  supply  her 
own  wants  and  entirely  dependent  upon  the  care  of  others. 
The  court  therefore  properly  found  that,  on  the  thirtieth  day 
of  March,  1901,  she  was  and  ''for  a  long  time  prior  thereto 
had  been  feeble  in  body  and  ph3rsically  weak.'' 

On  said  date  she  was  subject  to  peculiar  lapses  of  memory. 
In  February  preceding,  at  the  funeral  of  her  son,  David,  she 
talked  in  a  loud,  childish  way,  showing  no  appreciation  of  the 
occasion;  she  was  forgetful  and  ''all  at  sea"  about  property 
affairs  during  the  early  part  of  1901;  her  mind  was  very 
changeable;  she  would  be  "of  one  mind  one  day  and  of  an 
entirely  different  mind  the  next  day";  she  would  order  things 
and  forget  immediately  whether  she  had  paid  for  them;  she 
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could  not  remember  things  that  happened  two  or  three  days 
before;  if  she  was  sick  with  a  bilious  spell  she  would  think 
someone  was  poisoning  her;  a  few  days  before  the  deed  was 
signed,  an  attorney,  Mr.  Rhodes,  accompanied  by  a  notary, 
went  to  her  room  with  the  deed  to  obtain  her  signature  and 
acknowledgment.  The  attorney  said  to  her:  ^^We  have  come 
out  to— he  [referring  to  the  notary]  has  come  out  with  me 
to  take  your  acknowledgment  to  the  deed  from  yourself  to 
Ed."  She  replied:  ''What  deedt  I  do  not  know  what  you 
are  talking  about.  I  do  not  want  to  make  any  such  deed  as 
this  now."  Mr.  Ehodes  then  said:  ''This  is  the  deed  that 
you  and  Ed  and  I  have  been  talking  about  here,  and  that 
you  are  to  make  to  him  conveying  to  him  the  land  that  came 
to  you  from  the  estate  of  your  deceased  son,  David  J.  Piercy," 
and  she  replied:  "Why,  I  do  not  propose  to  make  any  such 
deed.  I  do  not  want  to  do  it.  I  am  not  going  to  do  it  Why 
should  I  do  it t  I  do  not  understand  this;  I  won't  do  it." 
Other  circumstances  appear,  but  the  foregoing  are  sufficient 
to  justify  the  finding  of  the  court  that  by  reason  of  her  old 
age  and  mental  weakness  she  was  incapable  of  transacting  or 
understanding  business  transactions  "in  a  thoroughly  intelli- 
gent manner  and  was  particularly  incapable  of  properly  un- 
derstanding the  nature,  effects  and  consequences  of  any  act 
regarding  the  transfer  of  real  property  without  independent 
advice  and  careful  explanation  thereof." 

As  already  seen,  Edward  M.  Piercy  was  the  son  of  Mary  J. 
Piercy.  Moreover,  they  lived  in  the  house  together ;  he  hired 
her  servants  and  for  a  long  time  he  had  been  the  manager 
of  her  property  and  for  years  her  agent,  holding  her  general 
power  of  attorney.  The  confidential  relation,  therefore,  so 
conspicuous  in  legal  literature,  existed  between  them  in  its 
most  exacting  form.  The  foregoing  facts  would  warrant  the 
inference  of  undue  influence,  and  they  constitute  sufficient 
support  for  the  judgment  of  the  lower  court.  The  burdens 
and  obligations  imposed  by  the  "confidential  relation"  and 
the  significance  of  the  elements  of  want  of  consideration  and 
of  physical  and  mental  weakness  in  cases  like  this  are  fully 
considered  and  the  authorities  reviewed  in  the  decision  of  this 
court  in  Nobles  v.  Huiion,  7  Cal.  App.  21,  [93  Pac.  292]. 
Therein  it  is  declared  that  "It  is  a  well-settled  rule  of  equity 
jurisprudence  that  all  gifts,  contracts  or  benefits,  from  a  prin* 
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oipal  to  one  occupying  a  fiduciary  or  confidential  relation  to 
him  are  constructively  fraudulent  and  Toid,"  and  further- 
more, that  '^  persons  standing  in  a  oonfidential  relation  toward 
others  cannot  entitle  themselyes  to  hold  benefits  which  those 
others  may  have  conferred  upon  them,  unless  they  can  show 
to  the  satisfaction  of  the  court  that  the  person  by  whom  the 
benefits  have  been  conferred  had  independent  advice  in  con- 
ferring them  and  the  advice  should  be  given  in  private  by 
someone  of  her  own  selection  and  when  the  grantor  is  not  sur- 
rounded with  dominating  influences  favoring  the  transfer." 
(See,  also,  Payne  v.  Payne,  12  CaL  App.  251,  [107  Pac.  148] ; 
Moore  v.  Moore,  56  Cal.  89 ;  Ross  y.  Conway,  92  CaL  635,  [28 
Pac.  785] ;  AUore  v.  JeweU,  94  U.  S.  506,  [24  L.  Ed.  260].) 

But  granting  that,  in  the  absence  of  independent  advioe» 
under  the  other  conditions  mentioned  such  conveyance  might 
be  upheld,  it  will  not  and  cannot  be  disputed  that  the  burden 
is  cast  upon  the  donee  to  show  to  the  entire  satisfaction  of 
the  court  that  the  gift  was  made  freely  and  voluntarily  with 
full  knowledge  of  the  facts  and  with  entire  understanding  of 
the  efiFect  of  the  transfer,  and  in  the  absence  of  such  dear  and 
convincing  proof,  the  conveyance  is  presumed  to  have  been 
obtained  by  undue  influence  and  to  be  void. 

As  we  view  the  case,  it  is  impossible  to  hold  that  the  lower 
court  should  have  been  convinced  or  that  it  should  have  de- 
termined that  said  presumption  was  overcome  and  the  asserted 
conveyance  should  be  held  valid.  Indeed,  aside  from  the 
weight  to  be  attributed  to  the  foregoing  considerations,  we 
find  in  the  record  evidence  of  other  circumstances  affording 
additional  support  for  the  judgment  of  the  lower  oourl 
Among  these  is  the  important  fact,  embodied  in  the  findings, 
that  ''neither  at  the  time  of  nor  prior  to  the  date  of  signing 
said  deed  did  the  said  Mary  Piercy  have  any  legal  or  other 
advice  except  from  persons  acting  for  and  in  the  interest  of 
said  Edward  M.  Piercy  in  reference  to  the  said  transaction 
or  with  reference  to  the  nature,  effects  and  consequences  to 
herself  of  her  said  act  and  deed.'^  A  distinguished  lawyer, 
who  had  been  for  many  years  a  friend  of  Mary  J.  Piercy,  and 
in  whom,  no  doubt,  she  had  confidence,  visited  her  and  ad- 
vised the  execution  of  the  deed,  but  the  court  was  justified  in 
concluding  that  the  adviser  was  employed  by  appellant  and 
was  zealous  to  promote  the  cause  of  his  client.    The  circum- 
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stance  of  said  friendsliip  and  confidence  would,  of  conne, 
naturally  and  properly  excite  in  the  mind  of  the  trial  judge 
a  greater  distrust  of  the  occurrence.  Other  facts  are  detailed 
by  witnesses  which  strengthen  the  inference  that  appellant 
exercised  a  dominating  influence  oyer  the  mind  of  his  mother 
and  that  he  took  advantage  of  the  situation  for  his  personal 
aggrandizement.  As  illustrative  of  these,  we  refer  to  the  fol- 
lowing incidents :  At  times  he  refused  to  allow  the  friends  and 
neighbors  to  visit  her;  both  before  and  after  the  signing  of 
the  deed  he  prevented  her  relatives  from  seeing  her  on  dif- 
ferent occasions.  In  this  connection  the  wife  of  plaintiff  tes- 
tified that,  shortly  before  the  deed  transaction,  she  visited 
Mary  J.  Pierey  and  appellant  ordered  her  not  to  come  there 
any  more  and  not  to  hire  any  more  help  as  he  intended  to 
take  care  of  that  himself,  and  that  his  manner  was  rough  and 
brutal,  and  that  he  subsequently  ordered  her  out  as  before, 
saying,  *'You  get  out— either  go  the  back  or  front  of  the 
house,  but  you  get  away  from  here'*;  that  he  intimidated  his 
mother  into  signing  papers,  one  incident  being  given  by  the 
last-mentioned  witness,  as  follows:  ''Ed  Pierey  came  into  the 
room  where  his  mother  was  and  said  to  her,  'Here,  come  sign 
this  paper.'  She  said,  'What  fort'  He  says,  'Never  mind; 
sign  it,  I  tell  you,'  and  she  seemed  to  object  again  and  he 
demanded  her  again  to  sign  it  and  she  did  sign  it.  His  man- 
ner was  rough  and  cross  and  she  seemed  to  fear  him."  Miss 
Annie  Higgins  also  testified  that ' '  Ed  Pierey  was  very  rough- 
spoken  toward  his  mother.  She  would  be  frightened  and 
would  not  say  a  word  and  she  would  do  just  what  he  told  her 
to  do."  On  one  occasion  she  was  taking  milk  to  Mrs.  Pierey, 
and  Edward  Pierey  said  to  her:  "I  don't  want  you  coming 
over  here  any  more."  She  said,  "All  right;  why  t"  And  he 
answered:  "Never  mind;  I  tell  you  not  to  come  over  here 
any  more."  Furthermore:  "Mary  Pierey  spoke  to  Ed  Pierey 
in  my  presence  regarding  the  locking  up  of  the  gate  or  fence. 
She  asked  him  what  he  did  that  for,  and  he  said:  'That  is  my 
business.'  "  The  witness  testified  also  that  she  was  present 
at  different  times  when  E.  M.  Pierey  presented  papers  for  his 
mother  to  sign.  "He  said:  'I  need  some  monp^v  mother,  sign 
this  paper.'  So  she  signed  it  for  mm.  I  saw  him  bring  in 
nanera  twn  *;*  three  times.  He  would  not  read  the  papers  nor 
M plain  them  to  his  mother.    He  was  very  rough  spoken  and 
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eoarae.  He  used  vulgar  language  toward  bis  mother,  and  she 
would  be  frightened  and  she  would  do  anything  he  would  tell 
her  to  do." 

Again  appellant  did  not  record  the  deed  for  over  six  months 
after  it  was  signed,  and  then  he  attempted  to  conceal  the  rec- 
ordation from  the  newspapers.  When  Mrs.  Piercy,  however, 
learned  that  it  was  recorded,  she  employed  an  attorney,  J.  C. 
Black,  to  bring  this  action.  Mr.  Black  testified  that  after 
bringing  the  action  he  received  a  message  from  Mrs.  Piercy 'a 
house,  and  when  he  went  there  he  found  her  in  bed  and  ''Ed 
Piercy  came  out  of  the  adjoinmg  room  and  handed  his  mother 
a  folded  paper  in  my  presence  and  demanded  that  she  give 
it  to  me,  and  she  asked  Ed  what  it  was.  'No  matter,'  he  says, 
'hand  it  to  Mr.  Black,'  and  his  manner  was  decidedly  excited 
and  angry  and  threatening.  The  paper  was  a  demand  that 
I  dismiss  the  suit  that  had  been  commenced  against  Ed 
Piercy."  Thereafter  the  deposition  of  Mrs.  Piercy  was  taken. 
Respondent  says:  "It  is  the  most  remarkable  deposition  ever 
submitted  to  a  court."  Our  information  is  manifestly  too 
limited  to  verify  this,  but  the  appearance  of  the  document  is 
certainly  peculiar  and  calculated  to  excite  a  degree  of  sus- 
picion as  to  its  integrity.  The  unusual  feature  about  it  is 
that  there  are  so  many  interlineations  that  contradict  the  orig- 
inal transcription.  Of  this,  two  examples  will  suffice.  She 
was  asked  this  question:  "Then  it  is  alleged  here  in  the 
complaint  filed  by  Mr.  Black  that  on  the  thirtieth  day  of 
March  last  you  made  a  deed  of  your  interest  as  heir  of  David 
J.  Piercy  to  the  property ;  I  want  you  to  tell  why  you  made 
that  deed,  if  you  made  it,  did  you  make  itt"  The  answer 
as  transcribed  was:  "I  don't  remember  any  deed  making  it" 
When  corrected  this  was  stricken  out  and  the  word  "yes" 
substituted.  Again  she  was  asked:  "Well,  then,  I  under- 
stand you  to  say  you  don't  know  whether  or  not  the  deed 
conveyed  to  Eddie  the  property  that  he  conveyed  to  youl" 
The  answer  as  taken  down  was:  "No,  I  don't  know  nothing 
about  it.  I  know  whether  or  not — I  don't  know  what  you 
are — the  meaning  of  what  you  are  driving  at"  As  cor- 
rected, the  answer  is  "Yes."  It  appears  also  that  she  several 
times  appealed  to  her  son,  Edward,  for  answers  to  the  ques- 
tions, and  it  is  quite  manifest  that  she  was  not  free  from  the 
dominating  influence  of  his  stronger  personality.    After  so- 
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curing  the  discharge  of  Mr.  Black,  appellant  procured  friends 
of  his  own  to  represent  his  mother  in  the  litigation,  and  the 
cause  was  tried  with  a  result  favorable  to  defendant.  Hon* 
orable  A.  L.  Rhodes,  the  trial  judge,  however,  granted  a 
motion  for  a  new  trial  upon  the  ground  of  ''irregularity  in 
the  proceedings  of  the  defendant  by  which  the  plaintiff  was 
prevented  from  having  a  fair  trial  of  the  action."  The 
** irregularity**  was  shown  by  an  affidavit  of  E.  M.  F.  Soto 
to  the  effect  that  ''through  the  wrongful  procurement  of 
defendant  the  action  was,  so  far  as  the  plaintiff's  side  thereof 
was  concerned,  practically  tried  as  a  mere  formal  matter, 
without  any  full  and  complete  presentation  of  her  case,  and 
with  the  understanding  on  the  part  of  those  representing  her 
at  the  trial,  both  that  the  transaction  between  the  parties  was 
entirely  regular  and  valid,  and  that  the  real  object  of  the  trial 
was  to  dispose  of  any  question  as  to  the  validity  of  the  deed 
and  confirm  the  title  of  defendant  to  the  land  described 
therein,  such  representatives  being  without  knowledge  as  to 
material  evidence  which  could  have  been  produced  in  support 
of  the  cause  of  action  stated  in  the  complaint.**  {Piercy  v. 
Piercy,  149  Cal.  165,  [76  Pac.  608].)  The  cumulative  effect 
of  the  foregoing  circumstances  upon  the  mind  of  the  trial 
judge  in  the  determination  of  the  question  of  undue  influence 
can  be  easily  appreciated. 

The  finding  as  to  nondelivery,  we  think,  can  be  said  also 
to  have  substantial  support.  The  question  whether  the  deed 
was  delivered  is  a  question  of  fact  and  must  be  determined 
by  the  circumstances  surrounding  each  particular  transaction. 
(Kenniff  v.  Caulfield,  140  Cal.  40,  [73  Pac  803] ;  Moore  v. 
Trott,  162  Cal.  268,  [122  Pac.  462].)  The  actual  fact  to  be 
ascertained  is  the  intention  of  the  grantor  as  to  passing  title. 
{Brown  v.  Westerfield,  47  Neb.  399,  [53  Am.  St.  Rep.  532,  66 
N.  W.  439] ;  Huse  v.  Venn,  85  Cal.  399,  [20  Am.  St  Rep. 
232,  24  Pac.  790].) 

The  recording  of  a  deed  is  not  a  delivery  by  the  grantor  to 
the  grantee  unless  the  deed  comes  from  the  hand  of  the  gran« 
tor  or  someone  claiming  through  or  under  him.  {Barr  v. 
Schroeder,  32  Cal.  609.) 

"A  delivery  may  be  effected  by  a  grantor  doing  something 
and  saying  nothing,  or  doing  nothing  and  saying  something 
or  by  both  doing  and  saying  something.**     {FlifU  y.  Phipps, 
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16  Or.  437,  [19  Pac.  543].)  The  court  below  might  rationally 
eonclnde  that  the  grantor  neither  did  nor  said  anything  to 
indicate  an  intention  to  deliyer  the  deed  or  to  pass  the  title 
and  that  by  reason  of  her  weakened  physical  and  mental  con* 
dition,  she  had  no  definite  purpose  in  relation  to  the  matter. 
That  she  did  not  actively  and  consciously  participate  in  the 
transfer  is  not  an  unreasonable  inference  from  the  testimony 
of  Mr.  Rhodes,  who  said  that  he  presented  the  deed  to  her 
and  she  signed  it;  that  ''the  deed  was  not  read  to  her  but 
its  contents  were  explained.  She  was  helped  to  sit  up  in  bed 
because  of  her  physically  weak  condition.  After  Mrs.  Piercy 
had  sig^ned  the  deed  the  notary  took  the  car  from  her  house, 
went  down  to  his  ofSce,  put  his  acknowledgment  and  seal  on 
the  deed  and  I  took  it  to  my  ofiSce.  While  it  waa  being  signed, 
of  course,  it  was  in  Mrs.  Piercy 's  hands;  after  it  was  signed 
it  went  into  the  notary's  hands;  and  from  the  notary's  hands 
it  went  into  my  hands,  and  from  my  hands  it  went  to  Ed 
Piercy.  During  all  the  time  it  was  at  the  Piercy  house  I 
saw  it  Mrs.  Piercy  said  nothing  about  the  deed  at  the  time 
she  affixed  her  signature.  She  said  nothing  to  me  or  Mr. 
Brundage  or  any  other  person  after  she  had  signed  the  deed. 
At  the  time  of  and  after  signing  the  deed  Mrs.  Piercy  did  not 
say  anything  to  me  or  in  my  presence  concerning  the  delivery 
of  the  deed."  After  a  considerable  period  of  time  appellant 
asked  Mr.  Rhodes  for  the  deed  and  it  was  given  to  him.  From 
this  testimony  it  is  not  unreasonable  to  conclude  that  in  the 
transaction  Mrs.  Piercy  was  a  mere  passive  instrument  acting 
rather  as  an  automaton  manipulated  by  the  agency  of  others 
than  a  willing  and  conscious  actor  in  the  formal  transfer  with 
a  clear  understanding  and  purpose  that  the  title  to  the  prop- 
erty should  be  vested  in  the  grantee. 

As  to  the  rulings  upon  the  admissibility  of  evidence,  we 
may  say  we  find  no  prejudicial  error  committed  by  the  court 
during  the  progress  of  the  trial. 

Objection  was  made  to  the  testimony  of  Mr.  Rhodes  as  to 
a  conversation  participated  in  by  him,  Mrs.  Piercy  and  ap- 
pellant,  on  the  ground  that  it  was  a  privileged  communication 
by  reason  of  his  relation  as  attorney  for  Mrs.  Piercy.  There 
is  a  controversy  as  to  whether  said  testimony  was  not  stricken 
out,  but  at  any  rate  we  cannot  say  that  the  ruling  was  errone> 
0US|  if  for  no  other  reason,  because  it  does  not  appear  that  be 
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was  her  attorney.  It  is  not  made  dear  for  whom  he  was 
acting.  Of  coarse,  if  he  was  the  attorney  for  neither  party, 
the  communication  was  not  privileged.  But,  assuming  that 
he  was  the  attorney  of  Mrs.  Piercy,  the  conversation  was  not 
privileged  because  Edward  M.  Piercy  was  present  and  heard 
what  was  said.  If  he  was  the  attorney  for  both  parties,  in  any 
controversy  between  them  the  same  condition  would  prevaiL 
''When  two  parties  address  a  lawyer  as  their  common  agent, 
their  communication  to  the  lawyer  as  far  as  concerns  strangers 
will  be  privileged.  But  as  to  themselves,  they  stand  on  the 
same  footing  as  to  the  lawyer,  and  either  can  compel  him  to 
testify  against  the  other  as  to  their  negotiations.  (1  Whar- 
ton on  Evidence,  sec.  587 ;  Hanlon  y.  Doherty,  109  Ind.  87,  [9 
N.  E.  782] ;  Oreenleaf  on  Evidence,  sec.  244 ;  Michael  v. 
Fo3,  100  N.  C.  178,  [6  Am.  St.  Eep.  577,  6  N.  E.  264].)  In 
the  latter  case  it  was  held  that  an  attorney  who  wrote  a  deed 
could  be  examined  as  to  what  was  said  by  the  parties  at  the 
time  relative  to  the  transaction,  whether  he  was  acting  as 
attorney  for  the  one  who  called  him  or  for  both."  (In  re 
Bauer,  79  Cal,  812,  [21  Pac.  759].  See,  also,  Murphy  v. 
Waterhouse,  118  Cal.  467,  [54  Am.  St.  Rep.  365,  45  Pac.  866] ; 
Harris  v.  Harris,  136  Cal.  379,  [69  Pac.  23].) 

That  the  conduct  of  appellant  in  attempting  to  keep  secret 
the  recording  of  the  deed  was  a  proper  subject  for  inquiry 
seems  entirely  clear.  It  was  some  evidence— open,  however, 
to  explanation — of  the  consciousness  of  fraud  in  connection 
with  his  acquirement  of  the  deed.  Secret,  equivocal  or  eva- 
sive conduct,  either  precedent  or  subsequent,  is  often  of  per- 
suasive force  in  the  determination  of  the  good  faith  of  a 
transaction.  So,  subsequent  concealment  or  secrecy  as  to 
the  deed  would  be  indicative  of  knowledge  of  the  dishonesty 
of  the  original  transaction  and  might  indicate  a  purpose  to 
avert  any  suit  to  set  aside  the  conveyance  until  after  the 
death  of  the  grantor.  The  principle  is  as  true  now  as  it  ever 
was  that  ''Men  love  darkness  rather  than  light  because  their 
deeds  are  evil." 

The  court  admitted  evidence  of  the  declarations  of  Mary 
Piercy  made  subsequent  to  the  date  of  the  deed.  These  dec- 
larations were  received  for  the  purpose  of  showing  the  ''rela- 
tion of  the  parties."  It  is  contended  that  the  relation  of  the 
parties  existing  after  the  deed  transaction  was  consummated 
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is  entirely  immaterial.  But  it  is  a  familiar  rale  of  evidence 
that  when  a  person's  mental  condition  at  a  certain  time  is 
in  issue,  a  showing  may  be  made  of  his  condition  both  before 
and  after,  as  indicative  of  his  probable  condition  at  the  par- 
ticular date  in  question.  Some  of  the  evidence  along  this  line 
was  offered  in  rebuttal  of  an  affidavit  introduced  by  appellant. 
This  affidavit  purported  to  have  been  made  by  Mrs.  Piercy, 
and  was  to  the  effect  that  she  was  an  unwilling  plaintiff  in  this 
action,  that  she  had  not  employed  Mr.  Black  as  her  attorney, 
that  she  did  not  know  that  she  was  bringing  the  action  and 
did  not  fully  understand  the  nature  of  the  proceedings.  In 
contradiction  to  these  assertions  it  was  certainly  proper  for 
respondent  to  show  that  Mrs.  Piercy  did  understand  the  situ- 
ation and  that  her  purpose  was  as  indicated  by  the  complaint, 
which  was  filed.  This  could  be  shown  only  by  evidence  of 
her  acts  and  declarations  at  the  time — she  being  dead — and 
we  can  see  no  legal  objection  to  the  evidence.  It  is  clearly 
within  the  rule  declared  by  section  1850  of  the  Code  of  Civil 
Procedure  that  ''Where,  also,  the  declaration,  act  or  omission 
forms  part  of  a  transaction  which  is  itself  the  fact  in  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or  omis- 
sion is  evidence,  as  part  of  the  transaction.''  Words  so  con- 
nected with  and  illustrative  of  an  act  as  to  elucidate  and 
define  its  character  are  considered  as  appertaining  to  the  act 
or  situation  and,  like  expression  on  the  human  face  indicating 
the  character  of  the  man,  are  received  in  evidence  to  clarify 
a  situation  that  might  otherwise  remain  obscure.  (Cooper 
V.  State,  63  Ala.  80.) 

As  to  the  other  evidence  of  Mrs.  Piercy 's  statements,  it  may 
be  said  generally  that  it  is  brought  within  the  principle  of  the 
decisions  holding  in  effect  that  ''declarations  by  the  maker 
made  subsequent  to  the  execution  of  wills  or  deeds  are  admis- 
sible as  showing  his  state  of  mind.  Such  declarations  need 
not  be  part  of  the  res  gestae,  but  are  admissible  because  from 
a  fair  inference  from  all  the  circumstances  such  declarations 
show  the  party's  mind  at  the  time  of  the  execution,  his  sus- 
ceptibility to  influence  and  his  relations  with  those  around 
him  and  the  persons  who  are  beneficiaries  of  his  bounty.  It  is 
only  necessary  that  the  matters  testified  to  should  be  suffi- 
ciently near  in  point  of  time  that  the  testimony  may  be  of 
value  in  determining  the  question  directly  in  issue.    The  ques- 
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tion  of  remoteness  is  one  for  the  court  to  determine,  and  the 
weight  of  the  testimony  is  to  be  governed  according  to  the 
facts."  {Chambers  v.  Chambers,  61  App.  Div.  299,  [70  N.  Y. 
Supp.  483] ;  In  re  Denison's  Appeal,  29  Conn.  399;  Shailer 
Y.  Btimstead,  99  Mass.  112;  Miller  v.  Livingstone,  31  Utah, 
415,  [88  Pae.  338] ;  Lane  v.  Moore,  151  Mass.  87,  [21  Am.  St. 
Sep.  430,  23  N.  E.  828] .)  The  rule  is  recognized  by  our  code, 
section  1870,  Code  of  Civil  Procedure,  subdivision  4.  There 
is  some  conflict  in  the  authorities  whether  such  evidence  is 
admissible  upon  the  issue  of  undue  influence,  but  as  to  this, 
Wigmore,  in  volume  3,  on  Evidence,  section  1738,  declares 
that  it  ''requires  a  consideration  of  many  circumstances,  in- 
cluding his  state  of  affection  or  dislike  for  particular  per- 
sons, benefited  or  not  benefited  by  the  will ;  of  his  inclination 
to  obey  or  to  resist  these  persons ;  and  in  general  of  his  mental 
and  emotional  condition  with  reference  to  its  being  affected 
by  any  of  the  persons  concerned.  All  utterances  and  conduct, 
therefore,  affording  any  indication  of  this  sort  of  mental  con- 
dition, are  admissible,  in  order  that  from  these  the  condition 
at  various  times  (not  too  remote)  may  be  used  as  the  basis 
for  inferring  his  condition  at  the  time  in  issue.  This  use  of 
such  data  is  universally  conceded  to  be  proper."  The  ques- 
tion necessarily  involves  two  elements,  as  pointed  out  by 
Dixon,  J.,  in  Rusling  v.  RusKng,  36  N.  J.  Eq.  603 ;  first,  the 
conduct  of  him  who  is  charged  with  exercising  the  undue  in- 
fluence, and  second,  the  mental  state  of  the  other  produced 
by  said  influence,  which  may  require  a  disclosure  of  his 
strength  of  mind  and  of  his  purpose  as  to  the  disposition  of 
the  property  both  immediately  before  the  conduct  complained 
of  and  while  subject  to  its  influence.  In  order  to  show  his 
'*  mental  state  at  any  given  time  his  declarations  at  that  time 
are  competent  because  the  conditions  of  the  mind  are  revealed 
to  us  only  by  its  external  manifestations,  of  which  speech  is 
one.  Likewise  the  state  of  mind  at  one  time  is  competent 
evidence  of  its  state  at  other  times,  not  too  remote,  because 
mental  conditions  have  some  degree  of  permanency.'' 

Here  the  competency  of  the  grantor  to  understand  any  busi- 
ness transaction  was  directly  in  issue,  and  it  was  the  conten- 
tion of  respondent  that  the  dominating  and  coercive  influence 
of  appellant  extended  over  the  entire  period  of  inquiry.  It 
would  seem,  therefore,  that  the  ruling  of  the  court  admitting 
the  declarations  is  unquestionably  correct. 
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The  principle  is  not  that  involved  in  the  case  of  Bury  v. 
Young,  98  Cal.  446,  [35  Am.  St.  Rep.  186,  33  Pac.  S38],  and 
Ord  V.  Ord,  99  Cal.  523,  [34  Pac.  83].  In  the  former  it  was 
said  that  the  declarations  and  acts  of  the  grantor  ''made  and 
done  in  his  own  interest  months  after  the  deed  was  delivered 
are  not  admissible  as  indicating  his  intentions  in  delivering  the 
deed,"  and  in  the  latter,  that  a  "grantor  will  not  be  permitted 
to  disparage  his  deed  by  declarations  made  or  acts  done  by 
him  in  his  own  interest  subsequent  to  its  execution/'  But  in 
those  and  other  similar  cases  there  was  no  issue  as  to  fraud 
or  the  mental  condition  of  the  grantor,  and  the  testimony 
was  offered  as  evidence  of  the  truth  of  the  facts  asserted  in 
it  and  was  clearly  self-serving  and  hearsay.  In  a  case  like 
this  it  is  plain  the  witness  is  permitted  to  detail  declarations 
which  he  has  heard,  not  as  evidence  of  the  truth  of  the  fact 
asserted  but  of  a  spontaneous  and  unreflecting  expression  of 
the  mental  and  emotional  condition  of  the  declarant  The 
distinction  is  marked  and  vital  and  recognized  by  the  au- 
thorities. 

An  examination  of  the  record  convinces  us  that  from  a  legal 
and  equitable  standpoint  it  would  be  wrong  to  reverse  the 
judgment.    It  is,  therefore,  afSrmed. 

Hart,  J.,  and  Chipraan,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  oourt  on  June  22,  1912. 


[GIv.  No.  903.    First  AppeDaie  Distrlet.— April  M,  1018.] 

J.  G.  KEELING,  Respondent,  v.  SCHASTET  ft  VOLLMEB, 

a  Corporation,  Appellant. 

BUILDINO   GONTBAOT— PBXVXNTION  OF  PUUPOBMAKOB— I/>S8  OF  BUDiDINO 

BT  Firs — Pbotectok  it  GoNraAor  Essbntial. — Where  one  eon- 
tvaois  to  f  umiBh  labor  and  materiala  in  the  building  of  a  honse  or 
other  Btractnre  for  a  fpeeiiSed  nun,  to  be  paid  in  inetallmenta,  the 
builder  eannot  recover  for  a  partial  eonitmetion,  in  ease  the  building 
if  destrojed  bj  Are,  ivithout  the  fault  of  either  party,  unlesa  the 
builder  is  protected  against  such  eontingeacu'  bj  the  tenns  of  the 
eontrael; 
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Id. — Otheb  Conditions  or  Beooviet  bt  Bxtildie  iob  Prevention  op 
Perpobmancb  Enumerated — AoT  of  God— Fna  not  Included. — 
The  builder  can  onlj  recover  for  partial  eompeiiBation  when  the  full 
performance  of  hie  contract  is  prevented  by  the  act  of  the  other 
party,  or  bj  operation  of  law,  or  by  the  act  of  God,  or  of  the  public 
enemy.    Fire  if  not  to  be  elanifled  as  an  act  of  God. 

In. — Contract  iob  Work  and  BiATSRiALs  on  Existing  Building — Im- 
ruxD  Condition  or  Continusd  Ezistbnor— Loss  bt  Fire— As- 
sumpsit for  Bbasonabls  Value. — Where  one  agrees  to  furnish 
work  and  materials  upon  aa  existing  building,  sneh  as  to  do  painting 
and  plastering  work  thereon,  such  agreement  is  upon  the  implied 
condition  that  the  building  shall  continue  to  exist,  and  its  destruction 
by  Are,  without  the  fault  of  either  party,  will  excuse  the  full  per- 
fcrrmance  of  such  agreement,  and  will  entitle  the  agreeing  party 
to  recover  the  reasonable  value  of  the  work  and  materials  in  part 
performed,  prior  to  the  fire,  upon  an  implied  assumpsit. 

Jik — Assumpsit  not  upon  Contract — ^Tebms  or  Contract  not  Con- 
trolling.— An  action  will  only  lie  upon  such  contract  when  it  has 
been  fully  performed;  but  an  action  of  assumpsit  for  work  and 
materials  furnished  prior  to  the  accidental  loss  of  the  building  by 
fire,  to  recover  its  reasonable  value,  is  not  upon  the  contract,  and 
the  terms  of  the  contract  in  this  regard  are  not  controlling. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  deny- 
ing  a  new  trial.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wright  ft  Wright,  for  Appellant 

Louis  H.  Brownstone,  for  Respondent 

KERRIGAN,  J. — This  is  an  appeal  by  the  defendant  from 
a  final  judgment  in  favor  of  the  plaintiff,  taken  within  sixty 
days  after  entry,  and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial,  in  an  action  in  quantum  meruit  for  labor 
performed  and  materials  furnished. 

Briefly,  the  facts  are  that  in  the  month  of  June,  1907,  the 
defendant  entered  into  a  contract  with  the  Cliff  House  Com- 
pany, a  corporation,  to  alter  and  repair  an  existing  building 
known  as  the  Cliff  House.  Subsequently  the  defendant  made 
a  contract  with  A.  C.  Wocker,  plaintiff's  assignor,  whereby 
certain  painting  and  plastering  work  in  and  upon  said  build- 
ing was  to  be  done  by  the  latter   for  a  sum  not  exceeding 


766  EEEIiINO  V,   SCHASTET  &  VOLLMEB.       [18   Cal.    A  pp. 

$4,700,  and  he  was  to  accept  payments  on  the  basis  of  seventy- 
five  per  cent  of  the  work  done  from  time  to  time  as  the  work 
progressed,  the  remaining  twenty-five  per  cent  being  payable 
thirty-five  days  after  its  completion. 

Prior  to  the  time  Wocker  was  able  to  complete  his  contract, 
and  after  he  had  furnished  labor  and  materials  of  the  reason- 
able value  of  $3,545.96,  the  building  was  destroyed  by  fire 
without  the  fault  of  either  party  to  the  contract.  At  this  time 
Wocker  had  received  on  account  a  payment  of  $1,800.  This 
suit  is  to  recover  $1,745,  alleged  to  be  the  difference  between 
the  amount  paid  and  the  reasonable  value  of  the  work  as  it 
had  progressed  up  to  the  time  of  the  destruction  of  the  build- 
ing. 

It  is  well  settled  that  where  one  undertakes  to  furnish  labor 
and  materials  in  the  building  of  a  house  or  other  structure  for 
another  for  a  specified  sum,  the  builder  cannot  recover  for  a 
partial  construction  in  case  the  building  be  destroyed  without 
the  fault  of  either  party,  unless  the  builder  is  protected 
against  such  contingency  by  the  terms  of  the  contract.  In 
order  to  entitle  the  builder  to  recover,  full  performance  of  the 
contract  is  necessary,  unless  he  has  been  prevented  by  the  act 
of  the  other  party,  or  by  operation  of  law,  or  by  the  act  of 
God,  or  by  the  public  enemy  {Carlson  v.  Sheehan,  157  Cal. 
692,  [109  Pac.  29] ;  Green  v.  Wells,  2  Cal.  584) ;  and  fire  is 
not  classified  as  an  act  of  Qod.  {Pope  v.  Farmers^  Union  dk 
Milling  Co.,  130  Cal.  139,  [80  Am.  St.  Rep.  87,  53  L.  R.  A. 
673,  62  Pac.  384].) 

It  is  also  very  well  established  in  this  country  that  where 
one,  as  in  this  case,  agrees  to  furnish  labor  and  materials  on 
an  existing  building,  the  property  of  another,  the  agreement 
is  upon  the  implied  condition  that  the  building  shall  remain  in 
existence,  and  that  the  destruction  of  it  without  the  fault  of 
either  party  will  excuse  performance  of  the  contract  by  the 
person  performing  such  labor,  and  entitle  him  to  recover  the 
reasonable  value  of  the  part  performance  already  effected. 
This  view,  it  appears,  is  contrary  to  the  English  doctrine 
{Appleby  v.  Dods,  8  East,  300;  Appleby  v.  Myers,  L.  R.  2  C. 
P.  651) ;  but  it  is  the  uniform  rule  in  this  country  (30  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  p.  1251,  and  numerous  cases 
cited),  except  in  the  state  of  Illinois.  {Huyett  dt  Smith  Mfg. 
Co.  V.  Chicago  Edison  Co.,  167  III  233,  [59  Am.  St.  Rep.  272, 
47  N.  E,  384].) 
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In  HMis  ▼.  Chapman,  36  Tex.  1,  a  carpenter  contracted  to 
furnish  the  materials  and  to  do  the  work  on  the  defendant's 
brick  building,  then  in  course  of  construction,  for  a  fixed  sum 
of  money,  but  before  the  work  was  completed  the  building 
was  destroyed  by  fire  without  the  fault  of  either  party  to  the 
contract.  The  action  was  to  recover  for  the  materials  fur- 
nished and  labor  done,  and  it  was  held  that  the  carpenter  was 
entitled  to  recover. 

So  in  Cleary  y.  Sohier,  120  Mass.  210,  where  the  plaintiff 
made  a  contract  to  lath  and  plaster  a  certain  building  for  an 
agreed  price  per  square  yard.  When  the  contract  was  about 
one-half  performed  the  building  was  destroyed  by  fire.  The 
plaintiff  sued  in  assumpsit  for  work  done  and  materials  fur- 
nished, and  it  was  held  that  he  was  entitled  to  recover. 

In  Niblo  V.  Binsse,  8  Abb.  Dec.  (N.  Y.)  375,  1  Keyes,  476, 
the  plaintiff's  assignor  contracted  to  do  certain  plumbing  work 
in  a  house  owned  by  defendant's  testator.  Part  of  the  work 
was  to  be  paid  as  it  progressed,  and  the  final  payment  upon  its 
completion.  During  the  performance  of  the  contract  the  build- 
ing was  burned  without  fault  of  the  parties,  and  the  plain- 
tiff was  permitted  to  recover  for  the  work  performed.  This 
case,  like  the  others,  proceeded  on  the  theory  that  there  was  a 
breach  of  the  implied  undertaking  by  the  owner  of  the  con- 
tinued existence  of  the  building,  which  was  necessary  to  enable 
the  contractor  to  perform  his  agreement. 

In  the  case  of  Bniterfield  v.  Byron,  153  Mass.  517,  [25  Am. 
St.  Rep.  654,  12  L.  R.  A.  571,  27  N.  E.  667],  the  court  says: 
**When  work  is  to  be  done  under  a  contract  on  a  chattel  or 
building  which  is  not  wholly  the  property  of  the  contractor 
and  for  which  he  is  not  solely  accountable,  as  where  repairs 
are  to  be  made  on  the  property  of  another,  the  agreement  on 
both  sides  is  upon  the  implied  condition  that  the  chattel  or 
building  shall  continue  in  existence,  and  the  destruction  of  it 
without  the  fault  of  either  of  the  parties  will  excuse  perform- 
ance of  the  contract  and  leave  no  right  of  recovery  of  damages 
in  favor  of  either  against  the  other  (citing  cases).  In  such 
cases,  from  the  very  nature  of  the  agreement  as  applied  to  the 
subject  matter,  it  is  manifest  that  while  nothing  is  expressly 
said  about  it,  the  parties  contemplated  the  continued  exist- 
ence of  that  to  which  the  contract  relates.  The  implied  con« 
dition  is  a  part  of  the  contract  as  if  it  were  written  into  it, 
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and  by  its  temiB  the  contract  is  not  to  be  performed  if  the 
subject  matter  of  it  is  destroyed,  without  the  fault  of  either 
of  the  parties,  before  the  time  for  complete  performance  has 
arrived/'  But  says  the  same  authority,  "Where  there  is  a 
bilateral  contract  for  an  entire  consideration  moving  from 
each  party,  and  the  contract  cannot  be  performed,  it  may  be 
held  that  the  consideration  on  each  side  is  the  performance 
of  the  contract  by  the  other,  and  that  a  failure  to  completely 
perform  it  is  a  failure  of  the  entire  consideration,  leaving 
each  party,  if  there  has  been  no  breach  or  fault  on  either  side, 
to  his  implied  assumpsit  for  what  he  has  done/' 

It  is  fidso  contended  by  defendant  that  if  the  plaintiff  is 
entitled  to  recover  at  all,  he  is  entitled  to  recover  only  seventy- 
five  per  cent  of  the  contract  price  of  the  work  done  and  ma- 
terials furnished  up  to  the  time  of  the  fire.  If  this  had  been 
an  action  upon  the  contract  defendant's  position  would  be 
sound;  but  this  is  an  action  for  the  reasonable  value  of  the 
work  and  materials  furnished,  and,  therefore,  as  seen  by  the 
authorities  just  adverted  to,  the  terms  of  the  contract  in  this 
regard  do  not  controL 

The  evidence  is  sufficient  to  support  the  findings,  which 
cover  all  the  material  issues  and  support  the  judgment. 

The  judgment  and  order  appealed  from  are  affirmed. 

Hally  J.y  and  Lennon,  P.  J.,  concurred. 


[Crim.  No.  245.    Second  Appellate  Distriet. — ykj  1,  1912.] 

THE  PEOPLE,  Respondent,  v.  JOE  CHUTUK,  Appellant 
Criminal  Law  — Chabob  of  Mtjsdeb — ^Pbopeb  Conyigtion   of  Man- 

SLAUGHTBS — INSTRUCTIONS    AS    TO    MtlEDER    IN    FiBST    AND    SBOOND 

DxGBKB  NOT  Pbejudicial. — ^Whers  a  defeiLdant  charged  with  murder 
was  properly  conyicted  of  manslaughter  under  the  evidence,  he  can- 
not be  prejudiced  by  alleged  errors  in  instructions  given  with  refer- 
ence to  murder  in  the  first  and  second  degree  of  which  he  was 
acquitted.  It  is  therefore  unnecessary  to  consider  a  specification  of 
error  in  refusal  to  eharge  that  such  higher  offenses  were  not  mad« 
out. 
Id. — Pbopeb  iNSTBucnoN  as  to  Natubb  of  OmNSB — Killing  Caused 
by  Blow — "Adequate  Provocation." — Where  the  killing  was  caused 
by  a  blow  with  the  fist  on  the  side  of  the  jaw  and  neck  of  the 
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deceased,  in  the  heat  of  passion,  the  eonrt  properly  instmcted  the 
Jury  that  "when  the  mortal  blow,  though  unlawful,  is  struck  in  the 
heat  of  passion,  excited  by  a  quarrel,  sudden,  and  of  sufficient 
violence  to  amount  to  adequate  provocation,  the  law,  out  of  for- 
bearance for  the  weakness  of  human  nature,  will  disregard  the 
actual  intent,  and  will  reduce  the  offense  to  manslaughter,"  but  that 
''if  the  intent  exists  and  the  killing  is  unlawful,  it  will  be  murder, 
even  though  done  upon  a  sudden  quarrel  or  heat  of  passion,  unless 
there  was  adequate  provocation,  which  is  not  produced  by  opprobri- 
ous or  contemptuous  actions  or  gestures,  without  assault  upon  the 
person  or  trespass  against  lands  or  goods." 

Id. — Instructions  Pbopeblt  Pbxsentino  ▲  Qttzstion  07  Fact  tob  the 
Jury. — It  is  held  that  these  instructions  and  other  similar  instruc- 
tions as  to  the  intent  with  which  the  blow  was  struck  presented  a 
question  of  fact  for  the  jury,  and  were  not  improper,  and  that  the 
eourt  properly  refused  directly  to  instruct  the  jury  as  to  the  intent 
with  which  the  blow  was  struck,  which  was  a  question  for  the  jury. 

Id. — Effect  or  Instbugtions  Taken  Togsthbb. — It  is  held  that  taking 
the  instructions  together,  they  fairly  presented  the  law  to  the  jury, 
and  that  there  was  nothing  therein  which  could  have  a  tendency  to 
mislead  the  jury  or  to  prejudice  the  rights  of  the  defendant,  either 
as  to  the  law  of  self-defense,  or  the  subject  of  reasonable  doubty 
and  that  there  was  no  prejudicial  error  in  the  giving  or  refusal  of 
any  instructions. 

Id. — Unwarranted  Critioisic  of  Action  of  District  Attorney. — ^It  is 
held  that  a  criticism  urged  by  defendant  of  the  action  of  the  dis- 
trict attorney  is  unwarranted;  and  that  there  is  nothing  in  the 
record  indicating  any  improper  statement  made  by  the  district  at- 
torney, not  based  upon  proper  and  logical  inferences  from  the  testis 
mony  adduced. 

APPEAL  from  a  judorment  of  the  Superior  Court  of  Ik» 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Paul  J.  MeCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Schweitzer  &  Hutton,  for  Appellant. 

U.  S.  Webb,  Attorney  General,  and  George  Beebe,  Deputy 
Attorney  General,  for  Respondent 

ALLEN,  P.  J. — The  defendant  and  appellant  was  informed 
against  by  the  district  attorney  of  Los  Angeles  county  for  the 
crime  of  murder.  He  was  convicted  of  manslaughter,  and  the 
judgment  of  the  court  was  that  he  suffer  imprisonment  in 

X9  CaI.  App.< 
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the  state  prison  for  the  term  of  two  years.    He  appeals  from 
the  judgment  and  an  order  denying  a  new  trial. 

There  is  evidence  in  the  record  tending  to  establish  these 
facts :  The  defendant,  a  sewer  contractor,  on  the  date  of  the 
homicide  was  engaged  in  superintending  the  work  of  excava- 
tion in  front  of  the  property  of  one  Webb.  A  controversy 
arose  between  the  contractor  and  Webb  with  reference  to  the 
manner  in  which  the  work  was  done,  Webb  claiming  that 
there  was  an  unnecessary  infringement  of  his  rights  of  ingress 
and  egress  to  his  property.  Both  parties  seem  to  have  be- 
come very  angry  over  the  controversy.  Both  were  unarmed. 
Webb,  however,  at  the  conclusion  turned  to  go  to  his  house, 
when  defendant  and  appellant  struck  him  a  violent  blow  with 
his  fist  on  the  side  of  the  jaw  and  neck,  causing  a  fracture 
of  both  jaws  and  of  the  thyroid  and  critoid  cartilages.  Webb, 
from  the  injuries  received  from  the  blow,  shortly  thereafter 
died.  There  can  be  no  question  but  that  the  record  discloses 
the  unlawful  killing  by  defendant.  It  may  not  have  been  in- 
tended, but  resulted  from  an  unlawful  act,  not  amounting  to 
a  felony,  and  was  therefore  manslaughter.  (People  v.  Munn, 
65  Cal.  214,  [3  Pac.  650] ;  People  v.  Stokes,  11  Cal.  App.  760, 
[106Pac.  251].) 

Appellant  specifies  as  error  certain  instructions  of  the  trial 
court  with  reference  to  murder  in  the  first  and  second  degree. 
Inasmuch  as  defendant  was  acquitted  of  murder  in  the  first 
and  second  degree,  no  prejudice  is  manifest.  As  said  in 
People  V.  Quimby,  6  Cal.  App.  487,  [92  Pac.  493] :  *'The 
jurors  must  be  presumed  to  be  possessed  of  such  a  degree  of 
intelligence  as  to  enable  them  to  comprehend  and  understand 
the  pertinency  to  the  evidence  of  the  court's  declaration  of 
the  law,  and  that,  under  the  evidence,  their  verdict  could  not 
be  founded  upon  any  consideration  of  the  elements  constitut- 
ing the  higher  grades  of  the  oflFense."  (See,  also.  People  v. 
Woods,  147  CaL  273,  [109  Am,  St.  Rep.  151,  81  Pac.  652] ; 
People  V.  Chaves,  122  Cal.  140,  [54  Pac.  596].)  The  fact 
that  the  defendant  was  acquitted  of  murder  in  the  first  and 
second  degree  renders  it  unnecessary  to  consider  the  specifica- 
tion with  reference  to  the  refusal  of  the  court  to  charge  that 
such  offense  had  not  been  made  out.  We  see  no  error  in  the 
action  of  the  court  charging  the  jury  that  "when  the  mortal 
blow,  though  unlawful,  is  struck  in  the  heat  of  passion,  excited 
by  a  quarrel^  sudden  and  of  sufficient  violence  to  amount  to 
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adequate  provocation,  the  law,  out  of  forbearance  for  the 
weakness  of  human  nature,  will  disregard  the  actual  intent, 
and  will  reduce  the  offense  to  manslaughter;  in  such  case,  al- 
though the  intent  to  kill  exists,  it  is  not  that  deliberate  and 
malicious  intent  which  is  an  essential  element  in  the  crime  of 
murder";  that  **it  the  intent  exists  and  the  killing  is  unlaw- 
ful, it  will  be  murder,  even  though  done  upon  a  sudden  quarrel 
or  heat  of  passion,  unless  there  was  adequate  provocation"; 
that  adequate  provocation  is  not  produced  by  opprobrious, 
contemptuous  actions  or  gestures  without  an  assault  upon  the 
person,  or  trespass  against  lands  or  goods.  These  charges  and 
others  with  reference  to  the  intent  with  which  the  blow  was 
struck,  and  which  was  a  question  of  fact  for  the  jury,  were 
not  improper.  Nor  do  we  see  any  error  in  the  charge  of  the 
court  to  the  effect  that  self-defense  is  not  available  as  a  plea 
to  a  defendant  who  has  sought  a  quarrel  with  the  design  to 
force  a  deadly  issue,  and  thus,  through  his  fraud,  contrivance 
or  fault,  to  create  a  real  or  apparent  necessity  for  the  killing. 
Under  the  facts  of  the  case,  it  was  for  the  jury  to  determine 
whether  or  not  this  controversy  had  been  sought  by  the  de- 
fendant and  his  intent  and  purpose  in  connection  therewith. 
Those  instructions  of  the  court  with  reference  to  the  use  of 
deadly  weapons,  and  referring  to  the  higher  grades  of  the 
offense,  could  not  in  any  degree  have  prejudiced  defendant. 
As  before  said,  he  was  acquitted  of  such  charges,  and  the 
court  properly  charged  the  jury  as  to  the  presumption  attach- 
ing to  acts  voluntarily  and  willfully  done,  and  the  intent  as 
to  the  natural,  probable  and  usual  consequences  thereof. 
(People  V.  Besold,  154  Cal.  368,  [97  Pac.  871].)  The  court 
properly  charged  the  jury  that,  **  while  the  defendant  cannot 
be  convicted  unless  his  guilt  is  established  beyond  a  reason- 
able doubt,  still  the  law  does  not  require  demonstration ;  that 
ia,  such  a  degree  of  proof  as,  excluding  possibility  of  error, 
produces  absolute  certainty,  because  such  proof  is  rarely  pos- 
sible ;  moral  certainty  only  is  required,  or  that  degree  of  proof 
which  produces  conviction  in  an  unprejudiced  mind."  This 
was  a  correct  exposition  of  the  law,  and  no  error  is  apparent 
ui  connection  therewith*  We  see  no  error  of  the  court  in  re- 
fusing an  instruction  to  the  effect  that  the  sewer,  during  the 
process  of  construction,  was  as  much  the  property  of  the 
defendant  as  if  it  consisted  of  a  house  and  lot.  We  can  con- 
ceive of  no  theory  upon  which  such  an  instruction,  under  the 
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record,  would  be  permissible.  The  court  properly  refused  to 
instruct  the  jury  as  to  the  intent  with  whi<di  the  blow  was 
struck ;  that  was  a  matter  for  the  jury  to  determine.  Taking 
the  instructions  together,  we  think  they  fairly  presented  the 
law  to  the  jury,  and  that  there  was  nothing  therein  which 
could  have  a  tendency  either  to  mislead  the  jury  or  to  preju- 
dice the  rights  of  defendant.  We  see  no  prejudicial  error 
in  the  action  of  the  court  overruling  objections  to  certain  tes- 
timony, the  effect  of  which  might  tend  to  show  malice  upon  the 
part  of  the  defendant.  The  jury  by  its  verdict  acquitted  the 
defendant  of  any  malice,  and  the  error,  if  any,  was  harmless. 

Defendant's  criticism  of  the  action  of  the  district  attorney 
we  think  unwarranted.  There  is  nothing  in  the  record  indi- 
cating that  any  statement  made  by  the  district  attorney  was 
not  based  upon  proper  and  logical  inferences  from  the  testi- 
mony adduced. 

A  careful  examination  of  this  record  indicates  to  our  minds 
that  the  defendant  was  clearly  shown  to  have  been  guilty  of 
manslaughter,  and  through  the  verdict  and  judgment  there 
was  no  miscarriage  of  justice. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CLt.  No.  084.    Second  Appellate  Distriet— l£aj  1,  1012.] 
S.  WEBSTER,  Respondent,  v.  CHRIS    CARR,  Appellant 

MSOHANIC'S   LiXN — FOBBCLOSURS  —  PLEADING — TllCB   TOB    PKBTOBMAKCX 

OF  WoBK — Genbbal  Demubbkb — Cause  or  Action. — A  complaint 
in  an  action  to  foreclose  a  mechanic's  lien,  which  alleges  the  per- 
formance of  ten  days  and  seven  hoars'  work  upon  the  building  be- 
tween the  first  day  of  June  and  the  twenty-first  day  of  July,  1909, 
and  that  the  building  was  completed  on  the  sixth  day  of  July, 
1909,  shows  that  sufficient  time  elapsed  for  the  completion  of  such 
work  before  the  completion  of  the  building,  and  is  not  subject  to  a 
general  demurrer  on  the  ground  that  it  does  not  state  a  cause  of 
action. 

Id. — Gbound  of  Special  Demubbbb  worn  Unoebtaintt — Absence  ow 
Bpecial  Demubbbb — ^Waiveb. — The  only  groiud  of  objection  to  the 
eomplaint  is  that  it  is  uncertain  as  to  the  time  within  which  the 
work  was  performed,  and  when  it  ceased;  but  in  the  absence  of 
a  special  demurrer  on  that  ground,  objection  to  such  uncertainty  is 
waived,  and  cannot  be  considered  upon  appeaL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Eem 
County.    Paul  W.  Bennett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  Dorsey,  for  Appellant 

T.  F.  Allen,  for  Respondent 

JAMES,  J. — ^Plaintiff  brought  this  action  to  enforce  by 
foreclosure  an  alleged  lien  accruing  to  him  as  a  mechanic  who 
performed  labor  upon  a  building  being  constructed  for  de- 
fendant. It  is  alleged  in  the  complaint  that  defendant  en- 
tered into  a  contract  with  one  Morgan  for  the  construction  of 
a  five-room  brick  cottage  and  that  the  contract  was  in  writing 
and  duly  recorded;  that  plaintiff  was  employed  by  Morgan, 
the  contractor,  to  perform  labor  as  a  painter  upon  the  cottage, 
for  which  Morgan  agreed  to  pay  him  the  reasonable  value  of 
his  services;  that  pursuant  to  such  employment  plaintiff  did, 
"between  the  first  day  of  June,  1909,  and  the  twenty-first 
day  of  July,  1909,"  perform  ten  days  and  seven  hours'  labor 
in  painting  said  cottage,  which  labor  was  of  the  reasonable 
value  of  $54.37.  It  was  further  alleged  that  the  cottage  was 
completed  on  the  sixth  day  of  July,  1909,  but  that  no  notice 
of  completion  was  filed  with  the  county  recorder,  and  that  on 
the  twenty-first  day  of  July,  1909,  plaintiff  filed  and  recorded 
his  claim  of  lien.  The  complaint  contained  other  appropriate 
allegations  as  to  the  description  of  the  real  property  upon 
which  the  cottage  was  constructed,  and  set  forth  that  the  land 
described  was  necessary  for  the  convenient  use  of  the  build- 
ing. To  this  complaint  a  general  demurrer  was  interposed, 
which  was  overruled  by  the  court  and  defendant  having  failed 
to  answer  the  complaint  within  the  ten  days  allowed  him  so 
to  do,  decree  was  thereupon  entered  in  accordance  with  the 
prayer  of  the  complaint.  From  that  judgment  the  appeal  is 
taken. 

It  is  insisted  on  the  part  of  appellant  that  the  complaint  of 
plaintiff  failed  to  state  a  cause  of  action  for  the  reason  that 
it  does  not  appear  therefrom  that  the  labor  performed  by  the 
plaintiff  was  performed  prior  to  the  date  of  the  completion 
of  the  building,  which  plaintiff  alleged  to  be  the  sixth  day  of 
July,  1909.    To  give  force  to  this  contention  plaintiff's  alle- 
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gration  that  the  work  performed  by  him  was  done  between  the 
first  day  of  June  and  the  twenty-first  day  of  July  is  referred 
to,  and  it  is  argued  that  for  aught  that  is  disclosed  by  the 
complaint  the  ten  days  and  seven  hours'  work  may  have  been 
performed  after  the  sixth  day  of  July.  It  is  true  that  suffi- 
cient time  had  elapsed  after  the  date  upon  which  it  is  alleged 
the  building  was  completed,  and  before  the  twenty-first  day 
of  July,  to  comprehend  the  entire  term  during  which  plaintiff 
alleged  that  he  performed  the  work,  but  it  is  equally  true  that 
such  labor  may  have  been  performed  between  the  first  day  of 
June  and  the  sixth  day  of  July.  The  allegations  of  the  com- 
plaint made  it  uncertain  as  to  the  particular  time  and  date 
when  the  work  commenced  and  when  it  ceased.  However,  this 
defect  was  not  such  as  to  render  the  complaint  insufficient  in 
its  statement  of  a  cause  of  action,  that  being  the  only  ground 
assigned  by  the  demurrer.  Defendant  having  failed  to  assign 
uncertainty  in  the  complaint  as  a  ground  of  objection  by  de- 
murrer, that  objection  was  waived  and  cannot  here  be  con- 
sidered. (San  Joaquin  Lumber  Co.  v.  Welian  ei  ol.,  115  CTal 
1,  [46Pac.  735, 1057].) 
The  judgment  is  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 
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ED.  A.  SEARS,  Respondent,  v.  JOHN  P.  DOUTHITT,  and 
THE  HERBERT  BUILDING  COMPANY,  a  Corpora- 
tion.  Appellants. 

OoNrLicTiNo  Claims  to  IjANi>— PLAmnrr  a  Bona  Fms  PnacHAsn 
rsoM  OoMMON  GsANTOBy  Wfthout  NoTici  OF  Pbiqs  Unbecobobd 
Desd. — In  an  action  to  determine  conflicting  elaims  to  land,  where 
the  plaintiff  and  the  defendants  elaim  title  under  a  common  grantor, 
but  it  appears  that  plaintiff  was  a  hcna  fide  purchaser  for  value, 
under  a  recorded  deed,  without  notice  of  a  prior  unrecorded  deed, 
under  which  the  defendants  elaim  title,  It  is  hdd  that  the  evidence 
is  amply  sufficient  to  sustain  tha  subsequent  title  of  tbs  plaintiff,  as 
■och  bima  fide  purohaser. 

Id. — SuFnciXNT  Dsuvest  or  Deed  to  PLAiNnrr — Deuveet  to  Bank 
AS  Agent  or  Plaintzft. — The  deliverj  of  the  deed  to  the  plaintiff, 
after  the  paymeBt  of  tbe  money  to  the  common  grantor,  was  suffi- 
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el«atlj'  proved  by  its  direetad  delivery  to  a  specified  bank  at  the 
agent  of  the  plaintiff.  Bueh  bank  eould  not  have  relinquished  the 
deed  upon  request  of  the  grantor  without  rendering  itself  liable  to 
any  damage  sustained  by  the  plaintiff  because  of  such  act.  The 
deed  so  delivered  was  as  effeetual  as  though  the  grantor  had  handed 
it  to  the  plaintiff,  or  to  any  other  person  anthorixed  by  plaintiff  to 
receive  it 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    T.  L.  Lewis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
C.  N.  Andrews,  for  Appellants. 

Chas.  S.  Conner,  for  Respondent. 

JAMES,  J. — ^Action  brought  to  determine  conflicting  claims 
to  real  property.  PlaintiflF  and  defendants  deraign  their  as- 
serted title  from  one  Elgin  L.  McBumey  as  a  common  grantor. 
In  July,  1898,  James  Story  was  indebted  to  the  law  firm  of 
McBumey  &  McBumey,  all  of  the  parties  being  residents  of 
New  York  City,  on  account  of  legal  services  rendered  to  him 
by  said  firm.  Not  being  able  to  satisfy  the  debt  in  cash  at 
that  time,  Story  stated  to  the  McBumeys  that  he  owned  some 
lots  in  California  valued  at  about  $100  and  that  he  would  give 
a  deed  to  that  property  in  payment  for  the  services,  which  he 
did.  It  was  agreed  between  the  parties  that  if  Story  should 
pay  the  amount  due  from  him  on  account  of  attorney's  fees 
within  a  year  the  real  estate  would  be  deeded  back  to  him,  and 
a  deed  of  reconveyance  was  then  prepared  and  placed  among 
the  office  files  of  McBumey  &  McBurney  to  be  delivered  to 
Story  within  a  year  if  he  should  satisfy  the  condition  of 
payment.  The  deed  from  Story  was  made  to  Elgin  L.  Mc- 
Bumey as  grantee.  In  the  month  of  September,  1900,  Story 
paid  the  amount  which  had  been  owing  from  him  to  the  firm 
of  McBumey  &  McBumey  to  H.  D.  McBurney,  a  member  of 
the  firm,  who  thereupon  delivered  the  deed  of  reconveyance 
heretofore  mentioned.  The  deed  from  Story  to  Elgin  L.  Mc- 
Bumey had  been  duly  recorded  in  San  Diego  county,  where 
the  real  property  was  located,  but  the  deed  of  reconveyance 
was  not  recorded  until  December  11,  1908.  Meanwhile  Elgin 
ti.  McBurney  was  not  informed  that  his  brother  had  delivered 
the  deed  of  reconveyance,  and  in  1908,  assuming  that  he  held 
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title  to  the  real  property,  he  negotiated  with  plaintiff  for  the 
sale  of  his  interest  therein.  After  some  correspondence  had 
passed  between  the  parties  Elgin  L.  McBumey  wrote  to  the 
plaintiff  as  follows:  ^'I  will  give  you  a  quitclaim  deed  for 
whatever  interest  might  appear  to  be  in  my  name  for  the  sum 
of  seventy -five  dollars.  If  you  care  for  such  a  deed  upon  this 
basis,  prepare  the  same  and  send  to  me  for  execution.'* 
Plaintiff  made  out  a  deed  agreeable  to  this  offer  and  delivered 
it  to  the  cashier  of  the  San  Diego  Savings  Bank  with  instruc- 
tions to  send  the  same,  together  with  a  draft  for  $75,  to  the 
Fourth  National  Bank  in  New  York  City  with  instructions  to 
the  latter  to  deliver  the  draft  to  McBumey  when  he  should 
sign  the  deed.  On  or  about  the  third  day  of  September,  1908, 
McBumey  went  to  the  Fourth  National  Bank  in  New  York 
City,  signed  the  deed  and  received  the  draft  for  $75.  This 
deed  was  returned  to  San  Diego  and  delivered  to  plaintiff, 
who  caused  the  same  to  be  recorded  on  September  11,  1908,  in 
the  office  of  the  county  recorder  at  San  Diego.  Meanwhile 
Elgin  L.  McBumey  discovered  by  an  examination  of  memo- 
randa in  his  office  and  consultation  with  his  brother  that  a 
deed  had  been  delivered  to  Story  in  the  year  1900.  He 
thereupon  wired  to  plaintiff,  directing  him  not  to  record  the 
deed  last  given,  as  a  prior  deed  had  been  discovered,  and  also 
notified  the  Sui  Diego  Savings  Bank  to  hold  the  same  deed 
and  not  to  deliver  it  to  plaintiff.  This  telegram  to  the  San 
Diego  bank  was  received  there  before  the  bank  had  delivered 
the  deed  to  the  plaintiff,  and  consequently  before  that  deed 
had  been  recorded.  The  trial  court  found  that  plaintiff  was 
the  owner  in  fee  of  the  real  property ;  that  he  was  a  bona  fide 
purchaser  for  valuable  consideration  without  notice  of  any 
outstanding  claims  arising  from  any  previous  deed  from  Elgin 
L.  McBumey,  or  otherwise.  If  the  San  Diego  Savings  Bank 
and  its  correspondent,  the  Fourth  Nationid  Bank  of  New 
York  City,  acted  as  the  agents  of  plaintiff  in  receiving  the 
deed  and  transmitting  and  paying  over  the  $75  paid  as  the 
purchase  price  of  the  interest  of  McBumey  in  the  real  prop- 
erty, then  delivery  of  the  deed  from  McBumey  to  the  plain- 
tiff was  complete  when  McBumey  executed  the  same  at  the 
Fourth  National  Bank  in  New  York  City  and  received  the  $75 
sent  to  him  by  plaintiff.  Assuming  the  relation  of  principal 
and  agents  to  have  existed  as  just  mentioned,  then  the  moment 
McBumey  executed  the  deed  and  received  the  money  in  New 
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York  City  he  became  divested  of  any  title  or  interest  held 
by  him  in  the  real  property,  and  plaintiff  became  the  owner 
thereof.  It  is  conceded  by  counsel  for  appellant  that  such 
would  be  the  legal  situation  resulting  from  the  facts  just  as- 
sumed, and  it  is  conceded  that  the  conveyance  of  the  interest 
of  MeBumey  to  the  plaintiff  under  such  conditions  would  be 
superior  to  the  title  attempted  to  be  conveyed  by  the  unre- 
corded deed  delivered  in  the  year  1900  by  the  McBumeys  to 
Story.  There  was  no  evidence  heard,  so  far  as  the  bill  of  ex- 
ceptions discloses,  which  would  indicate  that  plaintiff  at  the 
time  the  deed  from  MeBumey  was  signed  and  delivered  at 
the  Fourth  National  Bank  in  New  York  City,  had  any  knowl- 
edge or  information  as  to  the  unrecorded  deed  to  Story  having 
been  made,  and  he  in  his  testimony  affirmatively  asserted 
that  he  had  no  such  knowledge  or  information.  The  evidence 
was  amply  sufficient  to  justify  the  finding  of  the  trial  court 
that  plaintiff  was  the  boTia  fide  purchaser  without  notice  of 
the  adverse  claims  of  these  defendants.  And  it  must  be  said, 
too,  that  the  Fourth  National  Bank  in  New  York  City  and  the 
San  Diego  Savings  Bank  acted  together  as  the  agents  of  the 
plaintiff,  and  not  as  the  agents  of  Elgin  L.  MeBumey.  In 
a  letter  dated  August  24,  1908,  the  plaintiff  wrote  to  McBur- 
ney  that  he  was  sending  the  deed  and  draft  for  $75  as  re- 
quired. He  then  added:  ''You  will  find  them  the  Fourth 
National  Bank  of  N.  Y.  Sign  deed  and  draw  your  money." 
After  having  delivered  the  $75  to  MeBumey,  and  having  re- 
ceived the  deed  duly  executed  by  the  latter,  the  Fourth 
National  Bank  of  New  York  City  could  not  have  relinquished 
the  deed  upon  request  of  MeBumey  without  rendering  itself 
liable  for  any  damage  sustained  by  this  plaintiff  because  of 
such  act.  When  MeBumey  delivered  his  deed  to  the  bank  in 
New  York  he  delivered  it  just  as  effectually  as  though  he  had 
then  handed  it  to  plaintiff  himself,  or  any  other  person  au- 
thorized by  plaintiff  to  receive  it.  Therefore,  any  notices 
given  by  McBurney  to  either  of  the  banks  acting  as  transfer 
agents  for  plaintiff  after  the  deed  had  been  delivered  in  New 
York  were  ineffectual  to  prevent  the  passing  of  title  to  the 
property  from  MeBumey  to  the  plaintiff.  The  evidence  does 
sustain  all  of  the  findings  made  by  the  trial  court  and  the 
judgment  which  followed  them. 
The  judgment  is  affirmed. 

Allen,  P.  J^  and  Shaw,  J.,  concurred 
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[CIt.  N«.  1107.    Seeoiid  Appellala  IMfltriet.^lf«j  1,  1912.] 

I 

B.  H.  HESRON  COMPANY,  a  Corporation,  Respondent,  T. 
WESTSIDB  ELECTRIC  COMPANY,  a  Corporation, 
et  al..  Defendants;  EERN  RIVER  MININQ  AND 
POWER  COMPANY,  a  Corporation,  Appellant 

I 
FOUION    OOBPOBATTON — UHAUTHOftinED    JUDOlOlfT   ST    DBPAUIA'->DoIKO 

Business  in  Stati  not  Shown — Sxevicb  of  Summons  upon  Pkcs- 
DBNT. — ^In  an  aetion  sgaistt  a  foreign  eorporationy  where  the  eom- 
plaint  shows  that  it  is  a  foreign  corporation,  authorized  by  its 
charter  to  own  stock  in  other  eorporaitionsi  and  judgment  was  sought 
against  it  upon  its  statutory  liability  as  a  stockholder  in  a  cor- 
poration organized  under  the  laws  of  this  state,  but  where  neither 
the  complaint  nor  the  affidavit  of  serrlee  of  summons  upon  its 
president  shows  that  it  is  doing  business  in  this  state,  or  that  it 
had  a  managing  agent,  cashier  or  secretary  within  the  state,  upon 
whom  service  of  summons  can  be  made,  it  was  insufficient  to  sop- 
poit  a  clerk's  judgment  by  default,  under  section  411  of  ths  Cods 
of  CSvil  Procedure. 

Id. — Effect  of  Ownebshif  of  Shabxs  or  Domkstio  Oobpobation — 
"DoiNO  Business  in  Statb^ — Pkesioent  not  Pibsumjed  "Manag- 
ing Agent." — If  it  be  conceded  that  the  effect  of  the  ownership 
of  shares  by  a  foreign  corporation  in  a  domestic  corporation,  organ- 
ized under  the  laws  of  this  state,  constitutes  a  ^doing  business"  by 
such  foreign  corporation  in  this  state,  it  does  not  follow  that  the 
president  of  such  foreign  corporation  who  is  served  with  summons 
shall  be  presumed  to  be  ths  managing  or  business  agent  of  such 
foreign  corporation. 

Id. — Clbsk's  Entbt  of  Default  Judombnt— Ministerial  Dutt — ^Pbi- 
sumption  of  Other  Proof  not  Indulged. — Where  a  default  judg- 
ment is  entered  by  ths  clerk,  there  is  no  such  presumption  of  other 
proof  as  would  attend  such  a  judgment  ordered  by  the  court  Ths 
elerk's  duty  in  entering  a  judgment  by  default  Is  ministerial,  and 
not  judicial  in  its  nature. 

I^ — Supplemental  Affidavit  Filed  Long  After  Perfsoting  Appxal 
No  Part  of  Beoord* — ^A  supplemental  affidavit  filed  long  after  the 
perfecting  of  this  appeal  constitutes  no  part  of  ths  record  to  which 
the  appellate  court  is  entitled  to  look  in  determining  the  qosstion 
presented  by  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    Leon  F.  Moss,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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S.  S.  Sanders,  for  Appellant 

O'Melveny,  Stevens  ft  Millikin,  and  Walter  K  Tuller,  for 
Respondent 

JAMES,  J. — This  is  an  appeal  taken  by  defendant  Eem 
River  Mining  and  Power  Company  from  a  judgment  entered 
against  it  by  default.  Plaintiff  instituted  the  action  to  re- 
cover against  the  Westside  Electric  Company  various  sums  of 
money  for  merchandise  sold  by  it  and  several  other  vendors 
whose  claims  were  assigned  to  plaintiff  prior  to  the  commence- 
ment of  the  action.  Judgment  was  sought  against  appellant 
upon  its  statutory  liability  as  a  holder  of  shares  of  stock  of 
the  Westside  Electric  Company.  In  the  complaint  it  was 
alleged  that  appellant  was  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  territory  of  Arizona  and  authorized 
by  its  articles  of  incorporation  to  subscribe  for,  own  and 
hold  stock  in  other  corporations.  It  was  not  alleged  that  ap- 
pellant was  doing  business  in  the  state  of  California  at  the 
time  of  the  service  of  summons,  or  at  all,  or  that  it  had  a  man- 
aging agent,  cashier,  or  secretary  within  this  state.  The  affi- 
davit purporting  to  show  service  of  summons  recited  that  the 
person  making  the  service  had  ''on  the  twenty-ninth  day  of 
August,  1910,  personally  served  summons  in  said  action  upon 
defendant  Eem  River  Mining  and  Power  Company,  in  said 
county  of  Los  Angeles,  state  of  California,  by  then  and  there 
delivering  to  and  leaving  with  H.  C.  Shippe,  an  officer  of  said 
defendant,  to  wit,  the  president  thereof,  personally,  another 
and  separate  copy  of  said  summons  annexed  to  another  and 
separate  copy  of  the  complaint  in  said  action.''  Among  other 
contentions  made  by  appellant  on  this  appeal,  it  is  urged  that 
the  affidavit  was  insufficient  to  confer  jurisdiction  to  enter  the 
judgment.  Section  411  of  the  Code  of  Civil  Procedure  pro- 
vides how  summons  must  be  served  in  order  that  jurisdiction  be 
acquired  against  a  foreign  corporation.  Subdivision  2  of  that 
section  reads  as  follows:  **2.  If  the  suit  is  against  a  foreign 
corporation,  or  a  nonresident  joint  stock  company  or  associa- 
tion, doing  business  and  having  a  managing  or  business  agent, 
eashier,  or  secretary  within  this  state ;  to  such  agent,  cashier, 
or  secretary."  It  was  not  made  to  appear  either  in  the  com- 
plaint of  plaintiff  or  the  affidavit  of  the  person  making  the 
service  of  summons  that  the  appellant  at  the  time  such  sum 
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mons  was  served  upon  its  president,  was  engaged  in  any  busi- 
ness in  the  state  of  California,  or  that  it  had  in  this  state  a 
managing  or  business  agent,  cashier,  or  secretary  upon  whom 
service  of  summons  could  be  made.  In  Jameson  v.  Simonds 
Saw  Co.,  2  Cal.  App.  582,  [84  Pac.  289],  where  a  like  question 
was  under  consideration,  the  court  said:  ''Under  the  pro- 
visions of  this  section,  in  order  that  the  court  may  get  juris- 
diction over  a  foreign  corporation,  it  is  requisite  that  such 
corporation  shall  be  'doing  business'  within  the  state  at  the 
time  the  summons  is  served,  and  that  the  service  shall  be  made 
upon  its  agent  who  is  managing  that  business,  or  upon  its 
cashier  or  secretary."  Even  though  it  might  here  be  said 
that  because  the  appellant  was  at  the  time  of  the  attempted 
service  of  summons  the  holder  of  a  large  number  of  shares  of 
stock  of  the  Westside  Electric  Company,  a  California  corpora- 
tion, it  was  then  "doing  business"  within  the  meaning  of 
the  section  of  the  code  referred  to,  still  it  does  not  by  any 
means  follow  that  the  president  of  a  foreign  corporation  who 
is  served  with  process  within  this  state  shall  be  presumed  to 
be  the  managing  or  business  agent  of  such  foreign  corporation. 
In  our  opinion,  the  affidavit  of  service  was  insufficient  to  show 
that  the  requisite  jurisdiction  had  been  acquired  to  authorise 
the  entry  of  the  default  judgment. 
The  judgment  is  reversed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  May  31,  1912,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT.— The  argument  made  by  respondent  in  its 
petition  for  rehearing  would  be  pertinent  had  the  default 
judgment  appealed  from  been  one  which  was  entered  by  the 
court.  In  that  case  it  would  be  presumed  that  all  of  the 
necessary  facts  as  to  the  service  of  summons  had  been  made  to 
appear.  The  judgment-roll  here  exhibited  shows  that  the 
clerk  entered  judgment  upon  an  insufficient  affidavit  of  service 
of  summons,  and  we  cannot  assume  that  there  was  any  other 
proof  made  of  such  service.  The  clerk's  duty  of  entering  a 
default  judgment  is  a  ministerial  one  and  not  judicial  in  its 
nature.    The  supplemental  affidavit  filed  long  after  the  per- 
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fecting  of  this  appeal  can  oonstitute  no  proper  part  of  the 
record  to  which  we  are  entitled  to  look  in  determining  the 
question  presented. 
Rehearing  is  denied. 

A  petition  to  have  the  eanie  heard  in  the  supreme  conrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  June  28,  1912. 
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PBANK  CRATCROPT,  Jr.,  Petitioner,  ▼.  SUPERIOR 
COURT  OF  THE  STATE  OF  CALIFORNIA,  IN  AND 
FOR  THE  COUNTY  OF  KERN,  and  HON.  J.  W. 
MAHON,  Judge  of  Said  Superior  Court,  Respondents. 

Statb  School  Lands — ^LiicrrATioN  or  Tim  worn  Contbst— Fivi  Ykaxs 
raoM  Issuance  of  Gebtificats. — Under  the  provisions  of  eeetion 
3499  of  the  Political  Code,  as  amended  March  13,  1911,  the  superior 
eourt  is  divested  of  jurisdiction  to  hear  and  determine  a  contest 
for  stttte  lands,  unless  such  contest  shall  be  filed,  heard,  determined, 
referred  or  allowed,  within  five  /ears  from  and  after  the  date  on 
whieh  such  eertifieats  of  purchase  maj  have  been  issued. 

Id. — Code  Ahendhsnt  Ketboactivx. — The  provisions  of  seetion  3499  of 
Political  Code  as  amended  in  1911  are  expresslj  made  applicable 
to  an  eases;  and  there  is  a  dearly  expressed  intention  that  that  see- 
tion should  act  retroactively,  and  bar  all  previously  issued  oertifl- 
eates  unless  heard  and  determined  within  five  years  from  the  date 
of  the  issuance  of  the  certificate.  The  mere  application  to  pur- 
chase, without  payment  of  money,  vests  no  rights  in  the  applieairt| 
and  that  section  cannot  be  said  to  impair  the  obligation  of  any  con- 
tract, or  to  be  destructive  of  any  vested  rights  or  interests. 

b. — ^Want  of  Jurisdiction  or  SupEsioa  Codbt — Prohibition — Beicedt 
BT  Appeal — ^Adbquaot — ^Discretion  of  Prohibiting  Ck)URT. — Since 
the  superior  eourt  is  divested  of  jurisdiction  to  hear  and  determine 
a  contest  of  a  certificate  of  purchase  after  the  lapse  of  five  years 
from  its  da^e,  a  writ  of  prohibition  will  lie  to  restrain  it  from  ezer- 
elsing  such  jurisdiction,  notwithstanding  a  possible  remedy  by  appeal 
from  its  judgment  without  jurisdiction.  The  question  whether  such 
remedy  is  adequate  is  matter  within  the  sound  diseretim  of  the 
eourt  granting  the  writ. 

APPLICATION  for  writ  of  prohibition  to  the  Superior 
Court  of  the  County  of  Kenu    J.  W.  Mahon,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Miles  Wallace,  and  L.  L.  Cory,  for  Petitioner. 

F.  A.  Stephenson,  Alfred  Daggett,  Frank  Eanke,  and  T. 
M.  McNamara,  for  Respondents. 

J.  R.  Dorsey,  Geo.  E.  Whitaker,  and  T.  N.  Harvey,  for 
Robert  L.  Perry,  Party  in  Interest 

Hatch,  Lloyd  &  Hont,  Amici  Curiae. 

ALLEN,  P.  J. — ^It  appears  from  the  yerifled  petition  filed 
herein  that  on  the  third  day  of  October,  1901,  the  register  of 
the  state  land  office  at  Visalia,  upon  the  payment  of  twenty 
per  cent  of  the  pnrchase  price  and  interest,  issued  to  one 
Samuel  Brown  a  certificate  of  purchase  for  a  certain  section 
of  school  land  then  owned  by  the  state  and  subject  to  sale; 
that  on  the  day  ensuing  Brown  transferred  and  set  over  said 
certificate  to  petitioner;  that  said  certificate  was  duly  re- 
corded ;  that  petitioner  has  made  payment  in  full  to  the  state 
for  said  land  and  all  interest,  taxes  and  costs  of  every  kind, 
nature  and  description;  that  thereafter  on  October  6,  1910, 
one  Eerr  filed  his  application  with  the  surveyor  general,  con- 
testing the  application  of  said  Brown  to  purchase  the  said 
land,  with  a  demand  that  the  confiicting  claims  be  referred 
for  adjudication ;  that  on  the  same  day  an  order  was  entered 
by  the  surveyor  general  referring  the  contest  of  Eerr  and 
Brown  to  the  superior  court  of  Eem  county  for  trial  and 
adjudication ;  that  on  November  3d  Robert  L.  Perry  made  ap- 
plication to  purchase  the  north  half  of  said  section,  contesting 
also  the  purchase  rights  of  Brown ;  that  on  November  10th  one 
Spencer  made  application  to  purchase  the  north  half  of  said 
section.  That  neither  said  Eerr  nor  said  Brown,  within  sixty 
days  after  the  order  of  reference,  commenced  any  action  in 
the  superior  court  of  Eem  county  with  reference  to  said 
arl judication;  that  on  December  7,  1910,  one  Chittenden  filed 
his  application  for  the  purchase  of  the  whole  of  said  section, 
contesting  the  rights  of  all  parties  before  named,  and  asking 
that  the  confiicting  claims  be  referred  to  the  superior  court; 
that  on  December  7,  1910,  after  the  filing  of  such  application 
by  said  Chittenden,  Kerr  filed  his  application  to  purehase  all 
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of  said  section,  together  also  with  another  contest  and  protest 
against  the  application  of  Brown;  that  on  December  31,  1910, 
one  Charles  Smithwick  filed  his  application  for  the  purchase 
of  the  south  half  of  said  section.  That  on  the  thirteenth  day 
of  January^  1911^  an  order  was  made  by  the  said  state  sur- 
veyor general  and  the  register  of  the  state  land  office,  as 
follows:  ''It  is  therefore  ordered  and  directed,  that  the  con- 
test as  set  forth  between  the  above-named  B.  D.  Chittenden 
and  Samuel  Brown,  be  and  the  same  is  hereby  referred,  to- 
gether with  the  conflicting  claims  of  John  P.  Eerr,  Robert  L. 
Perry,  Richard  V.  Dorsey,  Charles  Smithwick  and  Emmet 
L.  Spencer,  and  of  each  of  them,  to  the  Superior  Court  in 
and  for  the  County  of  Eem,  State  of  California,  for  adjudi- 
cation/' That  none  of  the  applications  of  contesting  claim- 
ants have  ever  been  allowed  or  approved  in  any  manner  by 
the  surveyor  general,  and  that  neither  of  said  parties  has 
paid  any  portion  of  the  purchase  price  of  the  land  referred 
to;  that  thereafter,  on  February  21, 1911,  an  action  was  com- 
menced in  the  superior  court  of  Eem  county  by  Emmet  L. 
Spencer  against  Brown  and  the  other  claimants,  based  upon 
the  order  of  reference  above  referred  to,  praying  for  an  ad- 
judication that  the  application  of  said  Brown  be  held  illegal 
and  void,  and  that  the  certificate  of  purchase  so  assigned  and 
held  by  petitioner  be  likewise  held  illegal  and  void,  and  that 
Spencer's  application  be  adjudged  and  declared  a  valid  ap^ 
plication  for  the  purchase  of  said  land ;  that  thereafter  peti- 
tioner demurred  to  the  complaint  and  moved  to  dismiss  said 
action  upon  the  ground  that  the  court  had  no  jurisdiction  to 
hear  and  determine  the  same,  which  said  demurrer  and  motion 
to  dismiss  were  overruled  and  denied.  It  is  averred  that  the 
said  superior  court  intends  to  and  will,  unless  restrained  by 
this  writ  of  prohibition,  proceed  to  the  trial  of  said  action 
and  thus  impose  upon  petitioner  great  costs  and  expense  in 
the  defense  tiiereof ;  that  the  court  has  been  divested  of  juris- 
diction to  hear  and  determine  said  action;  that  petitioner  is 
a  laboring  man  without  means,  and  in  order  to  properly  pre- 
sent his  defense  it  will  be  necessary,  at  great  expense,  to  bring 
witnesses  from  a  distance;  that  such  trial  will  occupy  many 
days  or  weeks,  at  much  expense;  that  said  land  is  of  little 
value,  except  for  the  oil  which  it  contains  and  such  value  is 
problematical;  and  accordingly  this  writ  of  prohibition  is 
prayed  for. 
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It  is  eontended  by  petitioner  that,  notwithstanding  the  pro- 
visions of  the  constitution  of  this  state,  which  provides  that 
"lands  belonging  to  this  state»  which  are  suitable  for  cultiva- 
tion, shall  be  granted  only  to  actual  settlers,  and  in  quan- 
tities not  exceeding  three  hundred  and  twenty  acres  ta  each 
settler,  under  such  conditions  as  shall  be  prescribed  by  law,'* 
the  issuance  of  the  certificate  to  Brown  for  six  hundred  and 
forty  acres  was  an  adjudication  by  a  competent  authority  that 
the  lands  involved  were  not  suitable  for  cultivation.  Thia 
upon  the  assumption  that  a  public  officer  performs  his  duty, 
and  prima  facie  the  lands  were  subject  to  sale  in  quantities 
exceeding  three  hundred  and  twenty  acres  in  area,  and,  fur* 
ther,  that  the  action  sought  to  be  maintained  upon  the  order  of 
reference  was  not  brought  within  the  time  provided  by  stat- 
ute; and,  further,  that  under  section  8499  of  the  Political 
Code,  as  amended  March  13,  1911,  [StatB.  1911,  p.  345],  the 
court  is  divested  of  jurisdiction  to  hear  and  determine  the  eon- 
test,  or  adjudicate  with  reference  to  said  lands.  This  section 
as  amended  in  terms  provides  that  no  contests  of  the  character 
here  mentioned,  or  made  under  any  section  of  the  code,  "of 
any  location  or  application  to  purchase  any  state  school  lands 
which  have  heretofore  been,  or  shall  hereafter  be  made  and 
filed  with  the  surveyor  general  or  register  of  the  state  land 
office,  or  of  any  order  of  approval  made  thereof,  or  of  any 
certificate  of  purchase  issued  thereon  or  pursuant  thereto  by 
such  surveyor  general  or  register,  shall  be  filed,  heard,  deter- 
mined, referred  or  allowed,  unless  such  contest  shall  have  been 
or  shall  be  so  filed,  heard,  determined,  referred  or  allowed  as 
provided  in  said  sections  of  this  eode,  within  five  years  from 
and  after  the  date  on  which  such  certificate  of  purchase  may 
have  been  issued."  Section  3495  of  the  Political  Code  speci- 
fies the  matters  and  things  which  must  be  set  forth  and  estab- 
lished by  one  desiring  to  purchase  lands  of  the  state,  as  a 
condition  precedent  to  the  issuance  of  a  certificate  of  pur- 
chase, among  which  it  is  required  that  it  must  be  made  to 
appear  whether  or  not  the  land  is  suitable  for  cultivation, 
upon  the  filing  of  which  proof  depends  the  right  of  the  officers 
to  issue  the  certificate  of  purchase  for  an  amount  of  land  in 
excess  of  three  hundred  and  twenty  acres.  "The  presump- 
tions that  the  law  has  been  obeyed,  that  the  first  applicant  is 
innocent  of  the  crime  of  perjury,  and  that  official  duty  has 
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been  properly  performed,  come  to  the  aid  of  the  defendant. 
In  the  absence  of  controverting  proof  these  presumptions  will 
prevail.  The  certificate  is  made  prima  facie  evidence  of  title 
in  the  holder."  {Bieher  v.  Lambert,  152  Cal.  564,  [93  Pac 
97].)  While  these  presumptions  may  be  overcome  by  proving 
that  the  facts  are  otherwise,  it  is  nevertheless  necessary  in 
order  to  admit  such  proof  that  a  contest  most  be  initiated,  a 
refereuce  made  and  a  court  with  jurisdiction  to  hear  and 
determine  the  controversy.  Prior  to  the  act  of  1911  above 
referred  to,  it  was  not  necessary  that  a  contestant  should  show 
any  right  in  himself  to  purchase,  nor  connect  himself  with 
any  claim  to  the  land.  {Garfield  v.  Wilson,  74  Cal.  175,  [15 
Pac.  620].)  Nor  was  there  a  limitation  of  time  within  which 
the  contest  should  be  inaugurated,  or  the  action  tried  and 
determined.  ''The  jurisdiction  of  the  superior  court  in  ac- 
tions begun  in  pursuance  to  a  reference  to  it  of  a  contest 
arising  in  the  surveyor  general's  office  over  the  right  to  pur- 
chase state  land  is  special  and  limited.  It  is  derived  solely 
from  the  provisions  of  the  Political  Code  relating  to  such 
contests.  The  sole  object  to  be  achieved  by  the  trial  before 
the  superior  court  is  a  determination  of  the  question  of  the 
rights  of  the  two  parties  between  whom  the  contest  arose  in 
the  surveyor  general's  office  to  purchase  the  particular  tract 
of  land  in  question."  {YovU  v.  Thomas,  146  Cal.  541,  [80 
Pac.  715].)  This  right  of  contest  is  by  the  plain  terms  of 
section  3499,  as  amended,  restricted  to  a  period  of  five  years 
after  the  issuance  of  the  certificate,  and  by  said  section  the  de- 
termination of  the  questions  presented  under  the  order  of  ref- 
erence is  restricted  to  contests  commenced  within  such  period. 
If,  then,  section  3499  is  to  be  construed  as  operating  retroac- 
tively, the  court  was  by  force  of  such  act  divested  of  jurisdic- 
tion to  further  hear  or  determine  the  contest  so  sought  to  be 
initiated.  As  said  by  our  supreme  court  in  Baird  v.  Monroe, 
150  Cal.  565,  [89  Pac.  354],  in  construing  the  retroactive  char- 
acter of  a  statute  under  the  rule  that  such  effect  should  not 
be  given  unless  the  legislative  intention  that  it  shall  so  oper- 
ate is  clearly  apparent:  ''It  is  impossible  to  read  carefully  the 
statute  in  question,  however,  without  coming  to  the  conclusion 
that  it  was  intended  to  so  operate."  It  will  be  observed  that 
the  section  here  under  consideration  not  only  restricts  the 
rifirht  of  contest,   the  filins  thereof  and  the  reference,  but 
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makes  the  same  applicable  to  all  eases,  nnlen  saeh  contest 
shall  have  been  or  shall  be '' determined  within  five  years  from 
and  after  the  date  on  which  snch  certificate  of  purchase  may 
have  been  issaed/*  We  think  that  here  is  a  clearly  expressed 
intention  that  this  section  shonld  act  retroactiyely,  and  the 
effect  of  which  in  the  ease  at  bar  conld  only  be  to  divest  the 
superior  court  of  Eem  county  of  all  jurisdiction  to  hear  and 
determine  the  controversy  between  the  parties.  This  statute 
was  intended  to  settle  all  disputes  as  to  the  validity  of  the 
purchase  after  the  expiration  of  five  years,  and  to  render  aa 
conclusive  the  presumption  attaching  to  the  issuance  of  the 
certificate  in  the  first  instance.  The  mere  application  to  pur- 
chase  without  paymmt  of  money  vests  no  rights  in  such  ap- 
plicant, and  such  section  cannot  be  said  to  impair  the  obliga- 
tions of  any  contract  or  to  be  destructive  of  any  vested  rights 
or  interests. 

It  is  insisted,  however,  by  respondents  that,  assuming  every- 
thing hereinbefore  said  to  be  the  law,  nevertheless  prohibition 
will  not  lie  because  the  right  of  appeal  from  any  decision  made 
by  the  court  is  speedy  and  adequate.  The  solution  of  this 
question  is  not  without  difficulty.  An  apparent  conflict  seems 
to  exist  in  this  state  as  to  the  right  to  the  writ  where  an  appeal 
will  lie,  and  it  has  been  determined  in  Lindley  v.  Superior 
Court,  141  CaL  220,  [74  Pac  765],  that  it  is  not  sufficient 
ground  for  intervention  by  prohibition  that  the  trial  be  ex- 
pensive and  troublesome.  This  rule,  however,  to  a  certain 
extent,  has  been  modified  in  instances  where  costs  necessary 
in  the  prosecution  of  the  case  would  have  to  be  incurred  which 
could  not  be  included  in  a  bill  therefor,  and  in  Hayne  v.  Jus- 
tice's Court,  82  CaL  284,  [16  Am.  St.  Bep.  114,  23  Pac.  125], 
it  is  said:  ^'A  court  that  proceeds  in  the  trial  of  a  cause 
against  the  express  prohibition  of  a  statute  is  exceeding  its 
jurisdiction,  and  may  be  prevented  from  doing  so  by  prohibi- 
tion from  this  court.'*  This  authority  is  approved  in  CUde 
V.  Superior  Court,  147  Cal.  28,  [81  Pac.  225],  and  it  seems  to 
us  that  it  is  proper  to  grant  the  writ  in  instances  where  it  is 
evident  from  the  record  that  any  order  or  judgment  made  by 
the  court  would  be  ineffective.  Mr.  Justice  Shaw  in  his  con- 
curring opinion  in  the  case  last  cited  nsyB:  ''The  question 
whether  or  not  the  remedy  by  appeal  is  adequate  is,  even  in 
cases  where  jurisdiction  is  plainly  lacking^  a  matter  resting  in 


May,  1912.]  Connxb  v.  Blodgbt.  787 

the  sound  discretion  of  this  eonrt  upon  the  particular  circum- 
stances of  each  case."  The  authority,  then,  to  grant  the  writ 
in  this  case  seems  to  us  to  be  warranted  under  such  discre- 
tionary power.  It  were  idle  for  this  petitioner  to  be  required, 
at  large  costs  and  expense  upon  a  trial,  to  establish  that  which 
must  be  conclusively  presumed.  That  the  trial  court  in  this 
instance  has  overruled  the  demurrer,  has  denied  the  motion  to 
dismiss,  and  has  assumed  jurisdiction  in  a  case  wherein  we 
think  it  has  been  divested  of  jurisdiction,  we  regard  as  pre- 
senting a  proper  case  in  which,  in  the  exercise  of  our  discre- 
tion, to  direct  the  issuance  of  the  writ  of  prohibition. 
The  writ  is,  therefore,  ordered  as  prayed  for. 

James,  J.,  and  Shaw,  J.,  eoncurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  2, 1912. 


[Otf.  No.  1092.    Besend  AppeOste  DIstrieft.— May  4,  1912.] 

C.  L.  CONNEB»  Respondent,  v.  H.  A.  BLODOET,  Appellant 

Aonoir  UPON  Notb— Aoibbmbmv  fo  Pat  "AnoBmnrs'  Fns  Which 
MAT  ra  Xnodbibd  or  OoLUonoH*'— Avkbmknt  ov  Bxasonablb  Fu 
— NMATin  Patmxmt. — ^la  an  aetion  upon  s  note  under  mn  agree- 
ment to  pay  ''attomeji*  fees  which  may  be  hieurred  in  the  collection 
of  this  BOle,''  where  the  eomplaini  averred  that  "ilTe  hundred  dollars 
Is  a  reasonable  fee  to  be  allowed  plaintiff  as  attorneys'  fees  in  the 
eoDeetion  of  said  note  and  the  prosecution  of  this  snit,"  and  the 
defendant  merely  denied  "that  fire  hundred  dolkurs  is  a  reasonable 
fee  to  be  allowed  the  plaintiff  as  attorney's  fee  in  the  collection 
of  such  note  and  prosecution  of  this  suit,  or  otherwise  or  at  aU,"  such 
denial  admitted  that  any  fee  under  $500  was  reasonable.  In  this 
state  of  the  pleadings,  the  eourt  was  authorised  to  allow  $300  as  a 
reasonable  fee. 

Id* — ^Unnscxssabt  Allmatioiv  and  Pboof— Exfbiss  Aobibmint  to 
Emplot  A2n>  Pat  PLArnnrr. — It  was  not  incumbent  upon  the  plain- 
tiff to  allege  and  show  by  express  proof  that  an  attorney  had  been 
employed,  and  that  an  agreement  had  been  made  to  pay  him,  before 
the  eourt  was  authorised  to  make  an  allowanee  for  attorneys'  fees  as 
having  bsMi  "ineorred"  Igr  the  plaintifE* 
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Id. — Proper  Foundation  in  Record  for  Aij>owanos  of  Fees  bt  Ooukt 
— Expert  Evidence  not  Required. — Where  the  record  ehowa  that 
plaintiff's  action  was  brought  by  an  attorney  at  law,  who  signed  tha 
complaint,  alleging  reasonable  attorneys'  feet,  and  who  also  appeared 
in  court,  and  presented  a  motion  for  judgment  upon  the  pleadings, 
which  was  granted,  the  eonrt  was  authorized,  when  the  nature  and 
extent  of  the  services  rendered  bj  the  plaintiff  were  made  to  appear 
from  the  papers  and  proceedings  had,  or  by  other  eiridence,  to  fix 
such  an  amount  as  would  be  a  reasonable  eompensation  for  such 
services,  without  hearing  any  expert  evidence  thereon. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    J.  W.  Mahon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

E.  L.  Foster,  for  Appellant 

George  E.  Whitaker,  for  Respondent 

JAMES,  J. — ^This  is  an  action  brought  upon  a  promissory 
note  executed  by  defendant  which  contained  the  agreement 
of  appellant  to  pay,  in  addition  to  the  principal  sum  and  in- 
terest, ''all  legal  expenses  and  attorney's  fees  which  may  be 
incurred  in  the  collection  of  this  note.''  Plaintiff  set  out  in 
his  complaint  the  note  in  haec  verba,  alleged  the  nonpayment 
of  the  balance  due  thereon,  and  with  reference  to  the  matter 
of  attorney's  fees  alleged  as  follows:  ''That  five  hundred  dol- 
lars is  a  reasonable  fee  to  be  allowed  plaintiff  as  attorney's 
fees  in  the  collection  of  said  note  and  proseeution  of  this 
suit."  To  this  complaint  defendant  filed  an  answer  which 
contained  only  the  following  denial:  ''Denies  that  five  hun- 
dred dollars  is  a  reasonable  fee  to  be  allowed  the  plaintiff  as 
attorney's  fee  in  the  collection  of  said  note  and  prosecution 
of  this  suit  in  any  manner,  or  otherwise,  or  at  all."  This  be- 
ing the  state  of  the  pleadings,  a  motion  was  made  on  behalf 
of  plaintiff  for  judgment  without  trial,  which  motion  was 
granted  by  the  court,  and  judgment  was  thereupon  entered 
for  the  amount  of  principal  and  interest  due,  together  with 
$300  as  attorney's  fees  and  costs.  Defendant  on  this  appeal 
taken  from  that  judgment  makes  the  contention  that  under 
the  allegations  of  the  complaint  it  was  not  shown  that  any 
attorney's  fees  had  been  incurred,  and  that  therefore  there 
was  no  jurisdiction  in  the  court  to  award  to  the  plaintiff  judg- 
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ment  for  any  amount  on  that  account.  By  Us  answer  de- 
fendant denied  only  that  the  amount  of  $500  was  a  reasonable 
attorney's  fee  to  be  allowed.  The  denial  in  that  form  ad- 
mitted, of  course,  that  any  sum  less  than  $500  was  a  reason- 
able fee,  and  the  court  by  its  judgment  found  the  sum  of  $300 
to  be  a  reasonable  fee,  which  was  an  amount  within  that  ad- 
mitted by  appellant  to  be  reasonable.  In  the  case  of  Preseoti 
y.  Orady,  91  Cal.  518,  [27  Pac.  755],  the  denial  there  made 
by  the  defendant  to  a  like  demand  was  ''that  seventy-five  dol- 
lars, or  any  other  sum,  is  a  reasonable  attorney's  fee.''  In 
that  case  the  court  said:  ''We  think,  under  this  answer,  de- 
fendant cotdd  have  shown  either  that  plaintiff  was  not  entitled 
to  any  fee,  as  in  Bank  of  WoodU^d  v.  Treadwell,  55  CaL  379, 
or  could  have  been  heard  as  to  what  would  have  been  a  reason- 
able fee;  and  perhaps  might  have  made  some  other  defense." 
The  denial  made  in  that  case  by  the  defendant  covered  every 
amount  asserted  by  the  complaint  to  be  a  reasonable  fee,  which 
the  denial  here,  as  we  have  pointed  out,  did  not  do.  Neither 
do  we  think  that  it  was  iucumbent  upon  the  plaintiff  to  allege 
and  show  by  express  proof  that  an  attorney  had  been  em- 
ployed and  an  agreement  had  been  made  to  pay  him  before 
the  court  was  authorized  to  make  an  allowance  for  attorney's 
fees  as  having  been  "incurred"  by  the  plaintiff.  As  affect- 
ing that  question,  the  facts  in  this  case  are  very  similar  to 
those  disclosed  by  the  opinion  in  the  case  of  Alexander  v. 
McDow,  108  Cal.  25,  [41  Pac.  24].  There  the  note  provided 
that  there  should  be  paid  "ten  per  cent  of  total  amount  due 
for  attorney's  fees  incurred  in  the  collection  of  this  note,  when 
collection  is  made  by  attorney  or  other  ofiScer."  In  that  case 
the  complaint  contained  no  allegation  that  attorney's  fees  had 
been  incurred,  and  the  court  said:  "We  think,  also,  that  there 
is  sufficient  in  the  complaint  to  support  the  allowance  of  at- 
torney's fees.  The  note,  which  is  set  forth  in  full,  provides 
for  them,  and  the  prayer  of  the  complaint  asks  for  them,  and 
the  action  is  brought  by  an  attorney  at  law.  The  sum  asked 
as  attorney's  fees  is  susceptible  of  exact  determination  by 
simple  mathematical  calculation.  It  is  fairly  deducible  from 
the  complaint,  therefore,  that  plaintiff  asks  an  allowance  of 
a  specific  sum  as  being  reasonable  and  due  for  attorney's  fees 
under  the  contract.  It  is  true  that  this  demand  is  in  the 
nature  of  special  damages,  the  allowance  of  which  might  have 
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been  oontested  by  defendant.  (Preicatt  y.  Oradff,  91  CaL 
518,  [27  Pae.  755].)  Bnt  his  default  admits  the  troth  of  the 
mattera  pleaded,  and  must,  therefore,  be  eonatroed  to  admit 
that  the  amount  elaimed  is  both  reasonable  and  due.  Thui 
no  evidence  was  required  to  be  taken  for  the  purpose  of  fixing 
that  amount/'  It  appears  from  the  record  in  this  ease  that 
the  action  was  brought  by  an  attorney  at  law.  who  signed  tho 
complaint  and  also  appeared  in  court  and  presented  the 
motion  for  judgment  on  the  pleadings.  The  court  was  au- 
thorized, when  the  nature  and  extent  of  the  services  rendered 
by  the  attorney  were  made  to  appear  from  the  papers  and 
proceedings  had,  or  by  other  evidence,  to  fix  such  an  amount 
as  would  be  a  reasonable  compensation  for  such  services  with- 
out hearing  any  expert  evidence  thereon.  (Spencer  v.  Col" 
Uns,  156  CaL  298,  [20  Ann.  Cas.  49, 104  Pac  820].)  For  the 
reasons  stated,  we  think  that  under  the  pleadings  the  judg- 
ment as  entered  by  the  court  was  fully  authorised. 
The  judgment  is  affirmed. 

Allen,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  July  3,  1912. 
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ACCOUNT. 

1.  MUTOA£^    OraV   AX9   CUIBINT    AOOOUHV— ASSXONABILITT— HVSBAHl 

AND  WiFB — Conduct  of  Businbss — Poweb  ov  Attoknbt — ^Insutfi- 
OBNT  DiTBNsi. — A  mutual,  open  and  enrrent  account,  like  an  ordi- 
nary aecounty  !•  property  consisting  ef  a  chose  in  action,  which  is  the 
subject  of  transfer,  sale  or  assignment,  or  reassignment.  A  husband 
who,  in  the  course  of  his  business,  has  acquired  such  an  account, 
maj  assign  and  transfer  his  business,  including  such  account,  to  his 
wife,  under  a  recorded  instrument,  and  may,  under  her  power  of 
attorney,  continue  the  business  for  her  in  the  same  manner  as  before 
such  assignment,  and  she  may  thereafter  reassign  said  account  to 
her  husband,  who  may  sue  thereon  as  her  assignee;  and  it  is  no 
defense  that  the  last  Items  on  the  debit  side  of  the  account  were  not 
contracted  with  the  wife  personally,  and  that  all  transactions  were 
between  the  husband  and  the  debtor  sued.  (CulTcr  ▼•  Newhart, 
614.) 

8.  Abssnoi  or  Vabianoi — Pboof  Cobrbsfondino  to  Allegations. — 
Where  the  complaint  against  the  debtor  sets  forth  all  of  the  facts, 
Including  the  assignment  made  by  the  husband  to  the  wife,  and  the 
reassignment  from  the  wife  to  the  husband,  and  alleges  that  at  the 
time  of  the  reassignment  the  defendant  was  indebted  to  the  wife  in 
a  certain  sum  on  a  certain  ''open,  current  and  mutual  account,"  and 
that  on  the  date  of  the  reassignment  she  sold  and  assigned  said  ac- 
count to  the  plaintiff,  and  the  evidence  shows  that  on  that  date  there 
was  due  her  on  said  account  the  specified  balance,  if  it  appears  from 
the  evidence  that  the  account  was  of  the  character  alleged,  there  ia 
BO  variance.     (Id.) 

t.  SuFFOSinoN  OF  Btatsd  Aooount— Ibsttb  as  to  ^'Mutual,  Opbn  and 

CUBBXNT  AOOOUNT" — IMMATKBIAL  VaBIANCB — StATUTB  OF  LIMITA- 
TIONS Waivbd. — Assuming  that  the  evidence  shows  the  account  to  be 
a  stated  account,  and  not  "mutual,  open  and  current,"  within  the 
meaning  of  section  844  of  the  Code  of  Civil  Procedure,  still  the  vari- 
ance arising  by  reason  thereof  would  be  immaterial  under  section  469 
of  the  Civil  Code,  because  the  defendant  could  not  be  actually  mis- 
led thereby  to  his  prejudice,  since  he  does  not  deny  the  existence  of 
the  account,  but  merely  joined  issue  as  to  whether  the  account  was 
''mutual,  open  and  current,"  and  it  is  immaterial  whether  the  account 
was  stated  or  mutual,  as  the  statute  of  limitations  was  not  pleaded, 
sad  that  defenaa  ia  waived.     (Id.) 
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ACCOUNT  (Continued). 

4.  AcoouNT  "Mutual^  Open  and  Cubbsnt^ — ^Mattkbs  of  Sstopt. — 
The  account  in  question  ii  in  its  nature  a  "mutual,  open  and  current 
account"  within  the  contemplation  of  section  844  of  the  Code  of 
Civil  Procedure,  since  the  credit  side  of  the  account  besides  one  cash 
payment  and  several  orders  on  others,  had  fiye  items  for  lumber 
•old  and  delivered  to  the  plaintiff  as  the  original  owner  of  the  ae- 
count  by  the  defendant,  thus  consisting  of  matters  of  setoff  pro 
tanto,  which  constituted  the  account  ''open,  as  contradistinguished 
from  an  account  stated.**  Mutual  accounts  are  made  up  of  matters 
of  setoff.     (Id.) 

6.  Etidinos  09  Bental  Yalus  or  Planxk— Known  Terms  of  Pbiob 
Lease — Suppobt  of  Finding. — A  charge  to  the  defendant  of  $20 
per  month  for  the  rental  value  of  a  planer,  which  had  been  before 
leased  by  plaintiff  to  a  third  party  at  that  rental,  to  the  knowledge 
of  the  defendant,  and  to  which  rental  the  defendant  in  practical 
effect  succeeded,  is  properly  considered  as  evidence  of  the  reasonable 
rental  value  of  the  planer,  and  in  the  absence  of  any  evidence  to  the 
contrary,  it  is  sufficient  to  support  a  finding  of  such  rental  value  of 
the  use  of  the  planer  against  the  defendant.     (Id.) 

0.  Pbopee  Evidence  of  Thibo  Pabtt  as  to  Pkioe  Rental  and  Db- 
LivsBT  OF  Planer. — The  court  properly  allowed  the  evidence  of  such 
third  party  to  show  the  monthly  rate  of  rental  previously  paid  by 
him  for  the  use  of  the  planer  for  a  year  and  a  half,  and  that  he 
transferred  the  possession  thereof  to  the  defendant.     (Id.) 

T*  Lost  Power  of  Attorney — Segondaet  Evidence — General  Power 
^Support  of  Finding  —  Absence  of  Prejudicial  Error. — Where 
the  power  of  attorney  executed  by  the  wife  to  the  husband  was 
shown  to  have  been  lost,  and  not  to  have  been  found  after  diligent 
search,  secondary  evidence  was  admissible  to  show  that  it  was  a 
general  power  of  attorney,  authorizing  him  to  transact  all  kinds  of 
business  in  her  name,  and  to  collect  the  accounts  and  dispose  of  the 
property  that  had  been  assigned  to  her,  and  was  sufficient  to  support 
a  finding  to  that  effect ;  and  it  is  held  that  no  error  prejudicial  to  the 
defendant  was  committed  In  rulings  upon  questions  and  answers 
relative  to  such  evidence.     (Id.) 

8.  Evidence — ^Bill  of  Balk  from  Husband  to  Wife — ^Business  "Ac- 
counts AND  Indebtedness"  —  Parol  Explanation  —  Account  in 
Question. — The  bill  of  sale  made  by  the  plaintiff,  as  husband,  to  his 
wife,  purporting  to  convey  to  her  all  of  his  business,  personal  prop- 
erty, and  "accounts  and  indebtedness"  due  to  him,  was  properly  ad- 
mitted in  evidence;  and  the  plaintiff  properly  testified  and  was  en- 
titled to  show,  if  the  bill  of  sale  is  ambiguous  in  that  respect,  that 
the  account  here  in  question  was  included  in  the  "accounts'*  sold  anc 
dflliverfid  to  her.     (Id.) 
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ACCOUNTINO. 

1.  AonON  FOB  PABTNXB8H1P  AOOOXmnNCI — COBPOBATIONS  TTSKD  AS  IN- 
■TEUMKNTAUTIBS — GiFT  OF  STOOK  BT  DXOXASSD  PaBTNEB  TO  HeIBS. — 

EguiTT  JuBiSDionoN  AND  BxLiXF. — ^A.  eomplaint  in  an  action  for 
an  accounting  and  Mttlement  of  a  partnenhip  between  plaintiff  and 
•ne  of  the  defendants  and  a  deceased  partner,  which  shows  that  the 
eorporation  defendant  and  another  corporation  named  were  nsed 
as  instrumentalities  of  the  partnership  in  carrying  on  eonstruction 
work  for  the  United  States,  and  that  the  deceased  partner  is  largely 
indebted  to  the  partnership,  but  had  caused  his  shares  of  stock  in 
iuch  eorporation  to  be  transferred  to  his  heirs  as  a  gift  causa  mortis, 
states  a  ground  for  relief  in  equity  as  against  such  administrator 
and  heirs,  and  they  may  be  restrained  from  disposing  of  such  stock 
pending  the  settlement  of  the  partnership  account!.  (Baiseh  ▼. 
Warren,  655.) 

t.  YXNTJX  OF  EQXTITT  ACTION — ^Pbxsumbd  Pbooedubb  ufon  Judombnt. 
Such  action  in  equity  for  an  accounting  of  the  partnership  may  be 
brought  and  tried  in  the  superior  court  of  a  eounty  other  than  that 
in  which  the  estate  is  being  administered.  But  if,  upon  the  trial, 
anything  is  found  due  from  the  estate,  it  is  to  be  presumed,  if  no 
ground  in  equity  appears  for  a  different  procedure,  that  the  court 
would  be  guided  by  section  1504  of  the  Code  of  Civil  Procedure, 
In  formulating  its  Judgment,  whereupon  a  certified  transcript  of 
the  original  docket  of  the  judgment  would  be  filed  among  the  papers 
of  the  estate  in  the  county  in  which  the  estate  is  being  administered. 
(Id.) 

8.  Jubisdiction  of  Supbbiob  Coubts  in  Equity  Gobxtensivb.— All 
of  the  superior  courts  have  like  original  jurisdiction  "in  all  cases 
in  equity,"  and  their  process  extends  "to  all  parts  of  the  state." 
The  superior  court  of  the  city  and  county  of  San  Francisco  has  the 
same  jurisdiction  in  equity  as  the  superior  court  of  Alameda  county, 
in  which  the  estate  is  being  administered;  and  if  the  action  in 
equity  could  be  maintained  in  the  latter  county,  there  is  no  reason 
why  it  may  not  be  prosecuted  in  the  former.  So  far  as  juris- 
diction in  equity  is  eoncemed,  the  two  counties  stand  upon  the  same 
footing.     (Id.) 

4.  Question  of  Chanob  of  Ybnub — ^Bioht  to  Bbino  Aotxon  in  An- 
OTHEB  County  Unaffected. — Even  if  the  right  should  exist  to  have 
the  action  in  equity  tried  in  Alameda  county,  such  right  is  not  to 
be  confounded  with  the  right  to  bring  the  action  in  the  superior 
court  of  the  city  and  county  of  San  Francisco.     (Id.) 

5.  PowBB  in  Equity  to  Enfobce  Relief — Pabtibs  Befobb  Goubt— 
Injunction  Against  Divebsion  of  Stock — Powbb  not  Likited 
by  Pbovision  fob  Judgment. — ^Where  the  action  in  "equity"  involves 
the  assumption  that  the  estate  of  plaintiff's  deceased  copartner 
will  be  shown  to  be  indebted  to  plaintiff  and  his  assignor,  another 
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eopartaer,  on  a  fair  Mcoanting,  in  a  larga  1001  of  monej,  that  tlie 
inyentoried  ostate  ii  wholly  insnffieiont  to  meet  the  claim,  and  that 
the  administrator  and  heirs  who  are  before  the  court  have  possession 
of  corporate  stock  of  great  ntlue,  which  rightfully  belongs  to  the 
estate,  and  should  be  applied  to  the  judgment  upon  such  accounting, 
and  that  its  diTorslon  therefrom  should  be  enjoined,  it  cannot  be 
maintained  that  such  scheme  must  collapse  and  the  injunction  must 
fall,  hj  the  limitation  of  the  court's  power  under  section  1504  of 
the  Code  of  CiTil  Procedure.  The  eourfs  power  in  equity  is  not 
limited  by  that  section.     (Id.) 

0.  Power  ov  Equity  to  Maki  Rilov  Oomplbtb— Oboes  worn  Sale 
OF  Stock  and  Dispobal  or  Pbooeedb. — When  a  court  of  equity  has 
once  obtained  jurisdiction,  it  will  do  complete  justice  by  deciding 
the  whole  case.  It  may  order  the  sale  of  the  shares  of  stock  which 
haye  been  wrongfully  placed  in  the  custody  of  the  administrator 
and  heirs,  and  their  proceeds  applied  to  the  payment  of  the  creditors 
of  the  estate,  including  the  plaintiff,  when  his  claim  to  payment 
is  established;  or  it  may  order  the  administrator,  who  is  a  party 
defendant  before  the  court,  to  take  possession  of  such  shares  of 
stock,  and  to  sell  the  same  and  apply  the  proceeds  to  the  payment 
of  creditors  of  the  estate.  The  court  will  not  be  left  with  its  hands 
tied,  without  power  to  make  any  disposition  of  the  stock  to  satisfy 
the  plaintiff's  claim.     (Id.) 

7.  Natubs  09   AcnoM — Nor  a   Cseditob's   Bnxr— Pabtnebship  Ac- 

counting — Incidental  Belief. — The  action  cannot  be  strictly  called 
a  creditor's  bill;  but  it  is  an  action  in  equity  for  an  accounting  of 
the  affairs  of  a  partnership,  which  the  administrator  has  no  power 
to  adjust,  and  incidentally  to  cause  property  belonging  to  a  deceased 
partner  to  be  subjected  to  administration  for  the  benefit  of  plain- 
tiff, aa  a  creditor,  and  other  creditors  of  the  estate.  The  fact 
that  at  the  beginning  of  the  action  the  plaintiff's  claim  was  not 
reduced  to  judgment  cannot  preclude  incidental  equitable  relief  to 
prcTont  the  diversion  of  such  property,  which  the  administrator  and 
heirs  wrongfully  claim  as  their  own,  since  if  the  plaintiff  was  deprived 
of  access  thereto,  he  would  be  remediless.     (Id.) 

8.  LiMiTXD  Powsa  OF  Pbobate  Coubt — ^Relief  nr  Equitt  Ooubt.— 
The  superior  court  sitting  in  probate  cannot  go  into  an  accounting 
of  a  copartnership,  nor  determine  the  ownership  of  shares  of  stock 
which  are  as  yet  no  part  of  the  estate,  and  in  respect  of  which  the 
administrator  refuses  to  take  steps  necessary  to  determine  their 
ownership.  The  equity  court  alone  can  and  will  afford  relief  where 
the  powers  of  the  probate  court  are  inadequate  te  do  justice.     (Id.) 

i.  Injunction  Justifiable — Disgbxtion. — The  injunction  was  justi- 
fiable where  the  facts  show  that  by  no  other  means  could  the  prop- 
erty have  been  presenred  to  await  the  result  of  the  accounting. 
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Ii:  Where  an  injunetion  ii  jnsiiilabley  tbe  israing  of  llio  writ  1%  Im  a 

i:  large  degree,  a  matter  of  dieeretion,  whiek  shonld  bo  omreiiod  in 

9  faTor  of  the  party  most  WuHj  to  bo  injured.     (Id.) 

c  ACT  OF  GOD.    8eo  Building  Contraet,  4. 

t 

t  ADOPTION.    See  Parent  and  Child;  Spoeiile  Porformanoo,  1-10. 
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AFnDAVIT  07  MEBIT&    See  Judgment,  11;  Plaeo  of  Trial,  5. 

AGENCY.    Bee    Aisignmonty    1,    6^    7;    Broken;    Corporation,    4-S; 
Fraud,  1-6. 

ALIMONY.    Boo  Contempt,  ]« 

APPEAL. 

1.  Absbmgi  oy  AaouMiMT— AiTiEMANCf  ev  Jtjdomxnt.— Where  no 
brief!  haTo  been  filed  by  either  party,  and  no  oral  argument  waa 
made  when  the  caae  waa  regularly  called  upon  the  ealendar,  th< 
judgment  will  be  affirmed.     (Delger  t.  Jacobs,  698.) 

t.  Moot  Quxstion — ^Bbvisw  upon  Appxal  fboh  Obdbe — Dishissal.^ 
This  court  will  not  review  an  appeal  from  an  order  which  iuToWes 
a  mere  moot  question,  in  riew  of  its  conclusions  upon  the  merits  of 
the  case,  but  the  appeal  from  such  order  will  bo  dismissed.  (8.  M. 
Bernard  Co.  ▼.  Higgins,  626.) 

t.  Afpkal  ibom  Judgment  not  Takin  in  Tnis— Dismissal. — ^An  ap- 
peal from  the  judgment  not  taken  in  time  must  bo  dismissed.  (Me* 
Dermott  t.  Catfleld,  499.) 

4.  BUPPUEMXNTAL    AFFIDAVIT    FlLlD   LONO    AlTO   PBEPBOTINO    APPBAI* 

No  Past  of  Bsoord. — A  supplemental  affidavit  filed  long  after  the 
perfecting  of  this  appeal  constitutes  no  part  of  the  record  to  which 
the  appellate  court  is  entitled  to  look  in  determining  the  question 
presented  bj  the  record.  (B.  H.  Herron  Co.  ▼•  Westside  Electric  Co., 
778.) 

5.  Appeal  fbom  Order  Chanoino  Plaob  of  Triai/— Bsoord  Improperly 
Authenticated— Certificate  of  Clerk. — ^Where,  upon  appeal  from 
an  order  changing  the  place  of  trial  of  an  action,  the  transcript 
upon  appeal  is  entitled  a  "Bill  of  Exceptions,"  including  affidavits, 
notice  of  motion  for  change  of  venue,  demand  for  such  change, 
amended  complaint,  demurrer  thereto,  order  of  court  granting  the 
motion  and  notice  of  appeal,  which  waa  not  settled  by  tbe  judge 
as  required  by  rule  XXIX,  and  no  attempt  was  made  to  follow  the 
new  method  of  procedure,  but  the  onlj  authentication  of  the  record 
is  that  of  the  clerk  presented  in  the  transcript^  a  record  so  an- 
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thenticated  it  held  wfaoUj  insufficient  u  a  basie  for  this  coort  ts 
review  the  order  appealed  from.     (Knox  t.  Sehrag,  220.) 

6.  PbOPIE     PbOOEDUBE     fob     InSXTTFIOISNT     BbOOKD — ^AmBMANCB. — ^It 

is  held  that  the  proper  proeednre,  in  sueh  ease,  is  not  to  dismiss  the 
appeal,  but  to  affirm  the  order  appealed  from.     (Id.) 

7.  Obdib  Vacatino  Default  Judombnt — ^Hbabino  upon  AFnoAVTrB — 
iNsuFnciENT  Authentication  bt  Clebk — ^Affibmanoe  of  Obdkb. — 
An  order  vacating  a  default  judgment,  which  was  heard  and  de- 
termined upon  affidavits,  must  be  affirmed  where  the  only  record 
prepared  for  use  upon  the  appeal  is  a  purported  transcript  of  the 
Judgment-roll,  the  notice  of  motion  to  set  aside  the  judgment,  and 
affidavits  used  upon  the  hearing  certified  alone  hj  the  clerk  of  the 
trial  court  which  cannot  be  considered.  (Credit  Clearance  Bureau 
T.  Weary  Jb  Alford  Co.,  467.) 

t.  Altbbnativb  Mode  of  Pebfectino  Appbal — Cebtifioatb  of  Junm 
Essential. — ^To  perfect  such  an  appeal,  the  appellant  must  adopt 
either  the  method  prescribed  bj  sections  953a,  953b  and  953c  of  the 
Code  of  Civil  Procedure,  or  that  prescribed  hj  rule  XXIX  of  the 
supreme  court.  In  either  of  such  methods,  the  record  must  be  ex- 
amined and  authenticated  bj  the  trial  judge,  who  knows  what  papers 
were  used  at  the  hearing.  It  is  not  for  the  clerk  to  determine  what 
papers  the  eourt  acted  upon  in  setting  aside  the  default  judgment. 
(Id.) 

9.  Appeal  fbom  Obdeb  Denyino  a  New  Tbial — Suppobt  of  Judo- 
mbnt bt  Findings  not  Review  able. — The  objection  that  the  judg- 
ment is  not  supported  bj  the  findings  cannot  be  raised  upon  appeal 
from  an  order  deuTing  a  new  trial.  (Union  Collection  Ce.  t.  Rogers, 
205.) 

10.  Appeal  fbom  Obdee  Dbntino  New  Tbial — Ebbobs  in  Plbadinos  not 

Reviewable. — ^Where  there  is  no  appeal  from  the  judgment,  but 
solel7  an  appeal  from  an  order  denying  a  new  trial,  alleged  error 
of  the  court  in  striking  out  a  counterclaim  and  portions  of  the  an- 
swer of  the  defendant  appealing,  which  could  onlj  be  reviewed  upon 
an  appeal  from  the  judgment,  cannot  be  considered  upon  the  appeal 
from  such  order.     (Stockton  Iron  Works  v.  Walters,  873.) 

11.  Effeot  of  Code  Amendment  as  to  Judombnt-bout—Soopb  of  Ap- 
peal fbom  Obdeb  not  Enlabobd. — ^Notwithstanding  the  amendment 
of  1^7  to  section  670  of  the  Cede  of  Procedure  makes  "ail  orders 
striking  out  anj  pleading  in  whole  or  in  part"  a  part  of  the  judg- 
ment-roll, jet  such  amendment  does  not  enlarge  the  scope  of  an 
appeal  solely  taken  from  an  order  denying  a  motion  for  a  new  trial, 
upon  which  no  question  as  to  the  sufficiency  of  the  pleadings  or  find- 
ings can  be  reviewed;  but  only  such  matters  can  be  considered  a« 
are  made  grounds  of  the  motion,  upon  which  the  superior  court  may 
grant  or  deny  the  same.     (Id.) 
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12.  Refusal  or  Lkatx  to  Turn  Aminimed  Plkapino — Injtjbt  not  Madb 
TO  Appiab« — Where  th«  defendant  appealing  eomplaina  that  he  was 
denied  leare  of  the  eourt  to  file  a  second  amended  answer  and  eoun- 
terclaim,  which  was  requested  npon  the  granting  of  the  motion  to 
strike  out,  and  the  orerruling  of  defendant's  demurrer  to  the  com- 
plaint, but  he  did  not  show  at  the  trial,  and  does  not  show  upon  ap- 
peal, how  he  could  improTO  his  answer  bj  amendment,  no  injury  is 
made  to  appear  hj  the  ruling.     (Id.) 

13.  BSPLEVIN — ^FlMDINOS   BUPPOBTINO   JUDOMIMT— MOBTGAOB   BlOHTS  OP 

Appealing  iNxiavKNOB— Conclusion  or  Law — Special  Findinq  not 
Essential. — Where  in  an  action  for  the  claim  and  delivery  of  per- 
sonal property  the  findings  were  for  the  plaintiff  and  against  de- 
fendant and  the  bank,  intervenor,  and  supported  the  judgment 
against  them,  and  was  also  against  the  appealing  intervener,  who 
claimed  as  the  assignee  of  a  mortgage  made  on  the  property  by  a 
former  owner,  and  who  claimed  the  same  rights  in  the  personal 
property  as  aflized  to  the  realty  that  were  asserted  by  the  bankj  and 
who  alleged  that  the  bank  is  now  the  owner  of  the  property,  and 
the  court  merely  found,  as  a  conclusion  of  law,  that  such  intervenor 
«]s  not  entitled  to  take  anything  by  reason  of  his  complaint  in 
intervention,"  and  he  appealed  from  the  judgment  on  the  judgment- 
roll,  it  is  held  that  his  claim  that  the  judgment  must  be  reversed 
for  want  of  a  special  finding  is  without  merit.  (Erving  v.  Napa 
Valley  Brewing  Ck>.,  135.) 

14.  Peesukption  on  Appeal  or  Intebvenob — ^Absbnob  or  Evidence — 
Waivxb  or  Findings— Dbsbbtion  or  Issub. — It  will  be  presumed 
on  the  appeal  of  the  intervenor  from  the  judgment,  on  the  judgment* 
roll  alone,  that  either  the  intervenor  offered  no  evidence  in  support  of 
the  averments  of  his  complaint  in  intervention,  or  if  he  did,  that 
findings  thereon  were  waived,  or  that  the  issne  was  deserted  and 
required  no  finding.     (Id.) 

15.  General  Bulb  as  to  Intendments  on  Appeal  in  Suppobt  or 
Judgment. — The  settled  rule  in  this  state  is  that  where  the  appeal 
Is  from  the  judgment  on  the  judgment-roll  alone,  and  where  the  find- 
ings support  the  judgment,  all  intendments  will  be  made  in  support 
of  the  judgment,  and  all  proceedings  necessary  to  its  validity  will 
be  presumed  to  have  been  regularly  taken,  and  any  matters  which 
might  have  been  presented  to  the  court  below  which  could  have 
authorized  the  judgment  will  be  presumed  to  have  been  thus  pre- 
sented, if  the  record  shows  nothing  to  the  contrary.     (Id.) 

See  Criminal  Law,  1,  2,  11,  77 ;  Estates  of  DeceaAPd  Persons,  17 ; 
Findings,  4;  Fraud,  10;  Judgment,  2,  5,  7,  11;  Justice's  Court, 
1-^;  Pleading. 
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A8SI0NMBNT. 

1.  B(JILDIN«  CONTBAOT — ^ASBIOMICKMT  IT  OONTRAOTOB  OF  BALANCE  IhlB 

noM  OwNiB  10  Matibialican — Obdb  upon  Fund  to  Aoknt  or 
OwNifr— SuBSBQuiNT  LiTT  ov  EzxoimoN. — Ab  Bssignmeiit  made 
bj  a  building  contrmetor  of  tho  wholo  ludanee  due  to  Mm  ontler 
tbo  eontrmct  with  tho  ownor,  in  fmTor  of  m  mil]  uid  lumber  eom- 
panj  to  whieb  tho  eontraotor  was  indebted  for  the  fuU  amount 
of  sneh  balanoOi  in  whoee  foTor  an  order  giren  was  addressed  to 
tho  owner'!  agent  having  custody  of  lueh  balance,  takes  preeedeneo 
•Tor  a  subsequent  Iotj  made  upon  such  balance  at  the  instance  of 
a  Judgment  creditor  of  the  contractor.  (Title  Insurance  and  Trust 
Go.  T.  Williamson,  824.) 

I.  Bight  of  Absiqnicsnt  of  Baulnob  Dub— Gbnbbal  Bulb. — ^Tho 
eontractor  had  the  right  to  assign  tho  whole  balance  of  the  in- 
debtedness duo  to  him  from  tho  owners  of  the  building  although 
ho  could  not  divide  that  balance  into  fractional  amounts  and 
make  an  assignment  of  tho  same.  It  is  a  general  rule  that  a  cred- 
itor can  only  make  an  assignment  of  the  full  amount  due,  and 
eaimot,  without  tho  express  consent  of  the  debtor,  make  partial 
Bssignments  to  divers  persons.  The  whole  debt  due  tho  contraetoi 
was  tho  subject  of  assignment  without  consent  of  tho  owners  ol 
tho  proportj.     (Id.) 

1  AssiOKUBNT  £ffbo»  Pbiob  TO  Lbvt. — ^Whcro  tho  assignment 
was  effected  prior  to  the  levy  of  the  execution,  it  left  the  plain- 
tiff, as  disbursing  agent  for  tho  owner,  without  any  money  in  his 
hands  belonging  to  tho  contractor  to  which  the  subsequent  ievy 
of  tho  execution  against  the  contractor  could  attach.  It  being 
clear  from  tho  circumstances  surrounding  the  transaction  that,  if 
the  money  had  been  paid  over  to  the  ateignee,  the  execution  cred- 
itor could  not  have  reached  it,  the  prior  effected  ossignment  of  the 
whole  debt  has  the  same  result.     (Id.) 

4.  Equitablb  AaaiONKXNT  of  Debt. — In  order  to  constitute  an  equi- 
table assignment  of  a  debt,  no  express  words  to  that  effect  are 
necessary;  but  if  from  the  entire  transaction  it  clearly  appeal^ 
that  tho  intention  of  the  parties  was  to  pass  title  to  the  chose  in 
action,  then  an  assignment  will  be  held  to  have  taken  place.     (Id.) 

8.  Obdbb  Given  to  Agent  of  Ownxbb.—- It  was  not  material  that  the 
order  was  addressed  to  the  agent  of  the  owners,  instead  of  to  the 
owners  themselves  with  whom  the  building  contract  was  made, 
where  such  agent  was  duly  authorized  to  hold  the  fund  and  to 
make  payments  therefrom  upon  the  contract  price  to  the  contractor. 
(Id.) 

6L  ASSIONICENT    NOT    DEPENDENT  UPON    NOTICE  TO  DeBTOB — INTENTION 

OF  AsBiGNOB  AND  ASSIGNEE. — The  question  as  to  whether  the  as- 
signment was  in  fact  made  is  not  dependent  upon  the  question  of 
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Botie«  to  tli«  debtor,  bat  vpoa  tba  intontloA  of  tlio  alleged  anlgnor 
and  aseignee.     (Id.) 

T.  Opinion  on  Petition  iqb  Bkhxauno  in  Bank — Question  of  No> 
TICS  TO  Dbbtob — ^Unnkcbssabt  Opinion — Notigdi  to  Aoknt 
SurncfiiNT.— >It  if  held  by  the  sttpreme  eourt,  oa  petition  for  rehear- 
ing, nnneeessary  to  laj  that  the  assignment  to  the  Carpenter  and 
Biles  Mill  and  Lumber  Company  wonld  be  good  against  a  levj  made 
upon  the  fund  after  the  assignment  and  before  notice  to  the 
debtors,  the  Dunhams.  But  if  sueh  notice  to  the  debtor  was  necee- 
sary  to  make  the  assignment  gool  against  a  subseipient  levy,  the 
notice  given  to  plaintiff,  who  was  the  trustee  and  agent  of  the 
Dunhams,  to  pay  the  debt  to  the  coitractor,  or  to  his  assignee,  aa 
the  ease  might  be,  was  a  sufficient  notl'^e  to  the  debtor.     (Id.) 

Bee  Account,  1,  2,  7,  ft;  Building  Cov  tract,  1,  2;  Certiorari,  1; 
Corpomtion,  1-8,  18;  Ghiarantyi  7-12;  Jacompetent  Persons^  1, 
6;  Mortgage,  1-6,  ld» 

ATTOBNBY  AT  LAW. 

1 .  Action  ttpon  Notv — Aobixment  to  Pat  *'ATToaNXT8'  Fk«s  Which 

MAT  BX  INGURKED  IN  COLLECTION" — ^AvXftMKNT  OP  BSASONAPLB  FSB 

^NioATiTs  Patmxnt. — In  an  action  upon  a  note  under  an  agree- 
ment to  pay  "attorneys'  fees  which  may  be  incurred  in  the  collection 
of  this  note,**  where  the  complaint  averred  that  "five  hundred  dollars 
is  a  reasonable  fee  to  be  allowed  plaintiff  as  attorneys'  fees  in  the 
eollection  of  said  note  and  the  prosecution  of  this  suit,"  and  the 
defendant  merely  denied  "that  five  hundred  dollars  is  a  reasonable 
fee  to  be  allowed  the  plaintiff  as  attorney's  fee  in  the  collection 
ef  such  note  and  prosecution  of  this  suit,  or  otherwise  or  at  all,"  such 
denial  admitted  that  any  fee  under  #500  was  reasonable.  In  this 
state  of  the  pleadings,  the  court  was  authorised  to  allow  #300  as  a 
reasonable  fee.     (Conner  v.  Blodget,  787.) 

2.  Unnecissabt  Allegation  and  Pboop — Expeess  Aobeeicent  to 
EicpLOT  AND  Pat  Plaintipp. — It  was  not  incumbent  upon  the  plain- 
tiff to  allege  and  show  by  express  proof  that  an  attorney  had  been 
employed,  and  that  an  agreement  had  been  made  to  pay  him,  before 
the  court  was  authorised  to  make  an  allowance  for  attorneys'  fees  as 
having  been  "incurred"  by  the  plaintiff.     (Id.) 

8.  Pbopee  Foundation  in  Beoobd  pob  Allowance  op  Fees  bt  Ooubt 
—Expert  Evidence  not  Bequibed. — ^Where  the  record  shows  that 
plaintiff's  action  was  brought  by  an  attorney  at  law,  who  signed  the 
complaint,  alleging  reasonable  attorneys'  fees,  and  who  also  appeared 
in  court,  and  presented  a  motion  for  judgment  upon  the  pleadings, 
which  was  granted,  the  court  was  authorized,  when  the  nature  and 
extent  of  the  services  rendered  by  tlie  plaintiff  were  made  to  appear 
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from  the  papen  and  proeeadings  kad,  «r  bj  atker  avideaea,  ta  Ifz 
audi  an  amoont  aa  woold  ba  a  laaaonaUa  eompenaation  for  anek 
■eiTiees,  withovt  haaring  any  azpeit  avidanea  theiaoa.    (Id.) 

ATTORNEY  IN  FACT.    8aa  Aeeon^  1,  T;  Agon^;  Brakan. 

BAIL.    Sea  Criminal  Law,  5C» 

BANC. 

1.  DisHONOB  OF  TEiwn't  Ghsoks — MmASXJKE  OP  Davaom — Cost- 
aTBucnoN  or  Civil  Codx — Bamaobb  Pboxihatslt  Causwd.  —  A 
trader,  who  ia  a  depositor  in  a  bank  ineorporated  under  the  laws 
of  this  state,  whose  eheeka  hava  been  wrongfollj  diahonored,  is  not 
limited  to  damages  under  seetion  3302  of  the  Civil  Gods,  to  the 
amount  dna  for  breach  of  eontraet,  ''with  intereat  thereon,"  and 
which  lias  no  further  application;  but  ia  properlj  entitled,  under 
aeetion  3300  of  that  eode,  to  the  measure  of  damages  "for  the 
breach  of  an  obligation  arising  from  eontraet,"  which  b  'the 
amount  which  will  compensate  the  party  aggrieved  for  all  the  detri- 
ment prozimatelj  caused  thereby,  or  which,  in  the  nature  of  things, 
would  be  likely  to  result  therefrom,**  or  for  a  wrong  under  seetion 
3333  of  that  coda,  tka  Beaaaia  of  damagea  for  which  ia  the  sav 
"whether  it  could  have  been  anticipated  or  not."  (SiminofP  v.  Good- 
man k  Co.  Bank,  6.) 

2.  CoKKKEciAL  Interkst  Intolv]»  tk  Honok  ow  Tradxb's  Chscks — 
DI8H0M0B  ▲  Gbicvous  Wbono. — ^The  whole  eommercial  community 
and  every  interest  dependent  upon  conuneree  are  affected  by  the 
honor  of  traders'  checks;  and  the  courts  should  hold  banks  to  the 
proper  performance  of  their  duty  to  their  trader  depositors.  The 
consequences  to  a  trader  from  the  dishonor  of  his  checks  is  so 
notorious  that  no  bank  can  justly  aifeci  ignorance  of  what  the 
whole  commercial  world  is  vividly  alive  to.  The  dishonor  of  a 
trader's  check  without  right  ia  a  grievous  wrong,  since  the  drawer's 
credit  suffers,  and  a  single  wrongful  refusal  to  honor  his  eheck 
might  work  his  ruin  as  a  business  man.     (Id.) 

8.   CONSTBUOTION    OV   CODX   IN   RELATION    TO    OOICMON   LaW. — The    Civil 

Code  establishes  the  law  of  this  state  in  so  far  as  it  departs  from 
the  common  law,  and  where  ita  provisions  are  in  harmony  therewith, 
they  are  to  be  interpreted  in  the  light  of  the  common  law,  and  where 
the  code  is  silent  the  common  law  governs.      (Id.) 

4.  Common-law  Bulb  as  to  Dishonor  or  Bank  Checks — Substan- 
tial Damages  —  Case  or  Trades. — At  common  law  substantial 
damages  may  be  recovered  against  a  banker  for  dishonoring  the 
check  of  a  depositor  when  there  is  sufficient  money  in  the  banker's 
bands  at  the  time  to  meet  the  check.    Whenever  the  bank  fails  to 
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fnlfill  ks  agreement  with  the  depositor  to  honor  hii  eheek,  the  d^ 
poaitor,  by  proving  its  dishonor,  is  always  entitled  to  reeoTer  lab- 
■tantial  damages.  In  the  cose  of  a  trader,  from  the  faet  of  hit 
dishonored  check,  injury  to  his  eredit  nmy  be  inferred,  and  rab- 
stantial  damages  may  be  given  on  proof  of  that  fact.  (Id.) 
6.  Eppeot  of  Wrongful  Act  of  Bank — Imputation  of  Dishonistt 
— ^Felony. — The  wrongful  act  of  the  bank  in  refusing  to  honor  a 
proper  check  not  only  imputes  insolvency,  dishoniesty  or  bad  faith 
to  the  drawer,  and  has  the  effect  of  slandering  him  in  his  business, 
but,  in  this  state,  it  being  a  felony  to  draw  or  utter  to  another 
person  a  check  on  a  bank  knowing  at  the  time  that  he  has  not 
sufficient  funds  in  his  hands  to  meet  such  check,  its  didionor  by 
falsely  indorsing  it  "no  funds"  suggests  a  possible  case  of  felony 
under  the  law  of  this  state.     (Id.) 

6.  PuEADiNO  —  Special  Dakaojbs  not  Claimed  —  Sufficient  Com- 
plaint— ^Damages  Pboximatelt  Caused— Substantial  Damages. — 
Where  no  special  damages  are  claimed,  none  need  be  pleaded.  The 
oomplaint  shows  a  case  for  only  such  damages  as  may  bo  shown 
to  have  been  proximately  caused  by  defendant's  breach  of  duty 
alleged.  It  is  immaterial  whether  the  facts  alleged  show  the  breach 
of  an  obligation  arising  from  eontraet  under  section  3300  of  the 
C&vil  Code,  or  from  a  wrong  under  section  3333  thereof,  since  the 
rule  of  damage  is  substantially  the  same.  Substantial  damage  is 
the  natural  and  probable  consequence  of  the  act;  and  a  substantial 
recovery  may  be  had  therefor  without  pleading  or  proof  of  special 
injury.  If  the  depositor  is  a  merchant  or  trader,  substantial  dam- 
age will  be  presumed  from  dishonor,  without  further  proof.     (Id.) 

7.  Code  Pleading — ^Fobm  of  Action  Immaterial. — ^XJnder  our  system 

of  code  pleading,  the  form  of  the  action  is  immaterial.  The  pleader 
may  make  a  plain  statement  of  the  facts,  and  may  recover  as 
damages  on  the  facts  stated  whatever  the  law  will  allow,  whether 
arising  from  contract  or  from  tort.     (Id.) 

S.  Complaint  by  Surety  of  Guardian  Against  Bank — ^Money  of  Wabd 
Deposited  in  Own  Name  and  Kmbezzlxd— Cause  of  Action  not 
Stated. — A  complaint  by  the  surety  of  a  guardian  which  states 
that  the  guardian  received  a  check  upon  the  defendant  bank,  pay- 
able to  the  guardian  as  such,  from  a  former  curator  of  the  ward, 
that  said  bank  took  a  receipt  from  the  guardian,  as  such,  and  sent 
it  to  the  curator,  that  the  guardian  indorsed  the  eheck,  as  such,  to 
defendant  bank,  with  instruction  to  enter  the  account  in  his  own 
namo,  that  he  drew  out  and  embezzled  the  money,  and  died  in- 
solvent, and  that  the  surety  was  compelled  to  pay  the  loss  to  the 
ward,  but  which  does  not  allege  that  the  bank  profited  in  any  man- 
ner especially  by  the  account,  states  no  cause  of  action  against 
the  bank,  and  a  general  demurrer  thereto  was  properly  sustained. 

IS  Csl.  App.— 51 
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(United  State  FldaKly  *  OmiSB^  <X  W.  FInl  HatiaMl  Baak, 
437.) 

t.  Oenbai.  Solb — ^NoHUABiUfT  OT  Bahx  «o  Tuui^iaM  LnorAMDii. 
Where  no  part  of  a  troit  fond  is  gBCcifod  bj  *  hvak  otherwiae  thaa 
as  a  temporazy  dapocit  to  ba  paid  ant  oa  ehaeka  l^^  tlia  depositor, 
the  genaial  mla  ia  that^  ia  tba  abaeaea  of  aaj  law  to  tlia  eontrarj, 
whatavor  may  ba  Mid  aa  to  tho  policj  of  to  doing,  there  is  no 
legal  reason  which  prcvoata  a  trastaa  from  depositing  the  fnnda 
of  hia  cettmi  qias  trmgt  ta  hia  iadiridnal  aaeoiint,  and  that  the 
bank  may  reeaiya  aoeh  dapoait  and  pay  it  out  in  the  discharge  of 
its  daty  to  the  depositor,  aobjeet  ta  the  liadtatioB  that  tho 
bank,  having  knowledge  of  the  fiduciary  eharaeter  of  the  fund, 
cannot  honor  cheeka  ia  ita  own  fk.for  ia  payaieat  of  his  persoaal 
indebtedness  to  the  bank.     (Id.) 

10  Cnsoltkmt  Bank — BxRABOiTAnoif  sr  Hbw  Bakk— Excbahob  op 

CLAIM8    fOa    BOND0 — ^DlTllttNIH— AOHBHKHT    n»    BKASSIGinCXIlT— 

ExiouTiD  Path  KMT  ov  I>dv— BiOHn  or  BaoDTm  or  Nsw  Bakk. 
Where  aa  insolYont  bank  waa  sought  to  bo  lahabOitatad  by  a  new 
bank,  which  took  assignments  of  its  daims  aad  iasuad  its  bonds 
to  the  daimanta,  aad  a  dividend  of  tftj  cents  oa  the  dollar  waa 
declared  by  the  inaohreat  bank,  aad  appellants,  as  daimanta  of 
bonds,  being  indebted  to  the  reeeiTor  of  the  insolveat  bank  for 
rent  in  $875,  procured  $1,750  of  bonds  to  bo  ddivered,  on  account 
of  dividends,  to  pay  such  debt  ia  full,  and  agreed  with  the  president 
of  the  new  bank  for  a  laassignment  of  tte  residue  of  the  bon<1s, 
that  be  might  reeeiTa  his  share  of  the  naidQa  of  the  dividend,  but 
before  such  agreemant  was  azeented,  the  loeeivar  of  the  new  bank 
repudiated  the  transaction,  it  Is  hdd  that  the  court  properly  ap- 
proved of  the  payment  of  aoeh  debt,  aad  properly  ordered  the 
naidue  of  the  uncollected  daima  of  appeHaats  to  be  turned  over 
to  the  receiver  of  tho  aaw  bank.  (Peo^  ▼•  Ifarkat  Street  Bank, 
098.) 

BENEVOLENT  SOCIETY. 

1.  YOLUNTABT    BeNETIGIAIi   SocnTT-^OmDITION   OV  MnrBBSHIP — ^Ez- 
PULSION  FOB  JOINIKQ  toCIULB  SOdSTT—PaOPIE  BSQUULTION — ^AoaKB- 

MINT — Presumption. — ^Whera  under  the  eonstitntioa  and  laws  of  a 
voluntary,  social,  fraternal  and  beneficial  sodety,  it  was  made  a 
condition  of  membership  therein  that  expulsion  diould  foDow  the 
joining  of  another  similar  organization,  it  is  hdd  that  such  regula- 
tion is  not  opposed  to  public  poli^,  or  to  any  provision  of  law,  and 
is  within  the  scope  of  the  charter  provisions  of  the  organisation, 
which  constitute  the  agreement  of  its  members,  each  of  whom  b  pre- 
sumed to  know  the  terms  and  conditions  upon  which  he  may  letain 
his  connection  with  the  organisation.  (Neto  v.  Oonsdho  Amor  Da 
Sociedsde  No.  41,  234.) 


Bona  Fids  Purchaser.  809 


BENEVOLENT  SOCIETY  (Ck^ntiiiMd). 

8.  PowiE  or  MucBKBS  ov  YoLUNTABT  A880GUTI0N. — ^Individual!  who 
form  themselves  into  a  volnntary  usoeiation  mmj  agree  to  be  gov- 
erned hj  saeh  rules  m  thij  see  flt  to  adopt,  so  long  as  they  are  not 
Immoral,  or  eontrarj  to  pnblie  poliejr  or  the  law  of  the  land,  and  may 
prescribe  the  conditions  npon  which  membership  may  be  acquired,  or 
upon  which  it  may  continue,  and  may  also  prescribe  rules  of  conduct 
for  themselves  during  their  membership,  and  the  tribunal  and  mode 
in  which  offenses  shall  be  determined,  and  the  penalty  enforced. 
(Id.) 

5.  Violation  or  Buun  bt  MracBxa— EzrutsioN — ^Mistake  or  Law — 

Exhaustion  or  Beuxdiu  Bxquisxd  BxroBi  Stttf— DcrBNss. — 
Where  a  member  has  violated  the  existing  rules  of  a  voluntary 
society  by  joining  another  similar  society,  such  member's  mistaken 
view  of  the  existing  law  cannot  affect  a  judgment  of  expulsion,  and 
a  member  who  has  been  tried  and  found  guilty  of  such  violation 
must  first  exhaust  all  the  remedies  prescribed  by  the  eonstitutipn 
and  rules  of  the  society  regulating  expulsion,  before  seeking  relief 
in  a  state  court,  and  the  failure  to  do  so  would  be  a  complete  defense 
to  any  suit  for  relief  therein.     (Id.) 

4,  BxMEDT  BT  Mandamus — ^Equitable  Natuee — Iicfbopee  Appuca- 
TiON. — A  member  who  has  been  expelled  and  has  failed  to  eihaust 
the  remedies  prescribed  by  the  order  in  relation  thereto,  and  who 
admits  the  violation  of  the  rules  of  the  order,  providing  for  expul- 
sion, and  merely  claims  that  the  expulsion  was  irregular,  cannot 
invoke  the  remedy  by  mandamus  to  compel  a  reinstatement  of  such 
member.  The  remedy  so  sought  is  of  an  equitable  nature,  which 
presupposes  a  wrong  to  be  redressed  and  a  right  to  be  restored; 
and  a  petitioner  therefor  who,  while  continuing  to  violate  rules  re- 
quiring expulsion,  assumes  the  attitude  of  seeking  to  annul  an 
irregular  expulsion,  in  order  to  be  regularly  expelled,  is  not  entitled 
to  the  writ  of  mandate  for  such  a  vain  and  nugatory  purpose.     (Id.) 

6.  Design   or   Weit  or   Mandate — Substantial  Justice. — The  writ 

of  mandate  is  not  to  be  issued  on  mere  technical  grounds.  Its  de- 
sign is  to  do  substantial  justice  and  prevent  substantial  injury. 
(Id.) 
6.  Substantial  Biobts  or  Appellant  not  Invaded. — It  is  held  on 
petition  for  rehearing  that  no  substantial  rights  of  the  appellaat 
appear  to  have  been  invaded.     (Id.) 

BILL  OF  EXGEPTION&    Sea  Fraud,  18. 

BOABD  op  EDUCATION.    See  Employer  and  Employee. 

BONA   FIDE  PUBGHASEB.    See   Deed;    Homestead,  3;    Mortgages 
1-6,  9. 
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BOUND  ABIEa    8id  Vendor  end  YtndMp  1. 

BBOKEBS. 

1.  AonoK  n»  Daicaois  pob  Bbkagh  or  Gomtbaot  to  SblIi  I#ani>« 
Itiurm  AuTHORiTT  or  Bbokxks — Gausi  or  AcnoN  not  Stated — 
GlNKBAL  Dbuubbeb. — ^A  eomplaint  in  an  action  for  damages  for 
breaeh  ef  n  contract  to  seD  land,  purporting  to  be  signed  hj  real 
Oitate  brokers,  in  the  name  of  the  yendor,  and  which  sets  forth  their 
eontract  of  emplojment  bj  the  yendor,  defendant,  which  merely 
•hows  that  thej  were  emplojed  to  negotiate  a  sale,  at  an  agreed  price. 
for  a  specified  commission,  reserying  to  the  vendor  the  right  to  sell 
the  property,  and  agreeing  to  paj  two  per  cent  commission  in  case 
of  sale,  and  which  contained  no  express  anthoritj  to  the  brokers 
to  make  a  binding  contract  of  sale,  states  no  cause  of  action,  and  a 
general  demnrrer  thereto  was  properly  sustained.  (Church  y.  Collins, 
746.) 

2.  SvTTLxo  BuiAS  A8  TO  AxTrHORiTT  or  Bkokess — ^POWSS  TO  EZXCUTI 
CoNTEAOT  MUST  Bi  Freb  tbou  Doubt. — ^Undsr  the  code  provisions, 
and  the  settled  authorities  with  regard  to  the  power  or  right  of 
brokers,  as  agents  of  the  owner  of  land,  to  execute  a  contract  of 
sale  for  such  owner,  the  settled  rule  is  and  ought  to  be  that,  if  such 
authority  is  intended  te  be  conferred,  the  language  used  in  con- 
ferring it  should  bo  so  clear,  distinct,  and  certain  in  its  meaning 
to  that  end  as  to  leayo  no  room  for  doubting  that  such  was  its 
purpose.  The  ordinarj  authority  of  a  real  estate  agent  b  to  find 
a  purchaser,  and  be  has  no  power  to  bind  his  principal  by  a  eon- 
tract,  unless  it  was  intended  to  confer  such  additional  authority. 
(Id.) 

8.  General  Tenor  or  Aorebhent  or  Question — ^Nullitt  op  Action 
or  Brokers. — It  is  held  that  the  general  tenor  of  the  whole  agree- 
ment in  (Question  clearly  shows  an  intention  on  the  part  of  the 
owner  to  limit  the  authority  of  the  brokers  merely  to  the  procure- 
ment of  a  purchaser  ready,  willing  and  able  to  buy  the  same,  and 
not  to  confer  upon  the  broker  the  right  or  power  to  execute  for  him  a 
contract  of  sale;  and  that  any  act  on  the  part  of  the  brokers,  beyond 
the  authority  conferred,  was  a  nullity,  so  far  as  any  effect  it  was 
designed  to  have  on  the  owner  was  concerned.     (Id.) 

ii  Action  for  Broker's  Commissions — Authority  to  Sell  Two  Traots 
—Interesting  Person  Who  Buys  One  Tract  from  Other  Agents 
^Nonsuit. — Where  the  written  authority  of  a  broker,  whose  assignee 
is  suing  for  his  commissions  on  the  sale  of  one  of  two  tracts  of 
land,  was  for  the  joint  sale  of  the  two  tracts,  at  a  fixed  price, 
upon  a  commission  of  five  per  cent,  and  through  the  broker's  efforte 
a  person  became  interested  in  the  smaller  parcel,  but  he  was  not 
introduced  to  the  owner,  and  the  sale  thereof  was  effected  through 
other  agents,  the  plaintiff  was  properly  nonsuited,  because,  first, 


Bbokebs.  805 

BBOEEBS  (Continued). 

the  eyidenee  shows  no  sale  under  the  written  anthorltj,  and  because, 
second,  the  sale  on  which  the  commission  is  claimed  was  not  effected 
by  the  broker  as  the  proximate  eause  thereof.     (Cone  t.  Keil,  675.) 

6.  Essentials  or  Bsoovebt  or  Broker's  CoiciassiONS. — A  broker  is 
entitled  to  his  commissions  for  effecting  a  sale  of  property  only 
when  it  affirmatively  appears  that  the  purchaser,  as  the  result  of 
the  broker's  efforts,  was  induced  to  buy  the  property,  or  that  a 
prospective  purchaser  was  ready,  able  and  willing  to  buy  upon  the 
terms  and  at  the  pries  specified  by  the  owner.  The  obligation  of 
the  broker  under  his  contract  with  the  purchaser  is  to  bring  about 
a  meeting  of  minds  between  the  owner  and  a  prospectiTe  purchaser 
for  a  sale  of  the  property  at  the  price  and  upon  the  terms  at  which 
the  property  is  offered  for  sale,  and  which  could  be  enforced  by 
the  owner,  if  he  has  a  perfect  title.  Or  if  there  is  no  contract,  it 
mast  appear  that  the  broker  brought  the  owner  and  prospective  pur- 
chaser together,  with  the  view  to  effect  and  secure  a  contract  ef 
sale  upon  the  owner's  terms.     (Id.) 

6.  Putting  Psospectivx  Pubohaser  upon  Track  or  Property  on 
Market. — Merely  putting  a  prospective  purchaser  on  the  track  of 
property  which  is  on  the  market  will  not  entitle  the  broker  to  the 
agreed  commission,  nor  will  he  be  entitled  thereto  if  he  finally  fails 
in  his  efforts,  without  the  fault  or  interference  of  the  owner,  to 
induce  the  prospective  purchaser  to  buy,  or  make  an  offer  to  buy, 
although  the  owner  may  subsequently,  either  personally  or  through 
other  brokers,  sell  the  same  property  to  the  same  individual  at  the 
price  and  terms  for  which  the  property  was  originally  offered  for 
sale.     (Id.) 

T.  Plsaoino — Cause  or  Action  Limited  to  Indivisible  (^ntract  or 
Sale — Absence  of  PEOor — Proper  Nonsuit. — ^Where  the  complaint 
states  only  a  cause  of  action  on  the  written  contract  authorizing 
the  broker  to  sell  both  tracts  together,  and  does  not  allege  any 
modification  of  the  same,  or  any  other  employment  of  the  broker  by 
the  owner  of  the  property,  it  shows  an  indivisible  contract  of  sale 
for  the  entire  property,  which  required  the  broker  to  procure  a 
purchaser  for  the  entire  tract  before  he  could  be  entitled  to  any 
commissions;  and  there  being  an  entire  absence  of  proof  as  to  the 
performance  of  the  contract  alleged,  for  this  reason,  if  for  no  other, 
a  nonsuit  was  properly  granted.     (Id.) 

S.  Evidence  Outside  Issues — Where  the  assigned  claim  sued  upon 
by  the  plaintiff  was  for  commissions  on  the  sale  of  one  tract  only, 
evidence  of  a  subsequent  purchase  of  part  of  the  other  tract  is 
outside  the  issues,  and  is  inadmissible.     (Id.) 

f.  Admission  or  Letter  not  Made  Part  or  Becord — Error  not 
Appearing. — Error,  to  be  a  ground  of  review,  must  affirmatively 
appear;  and  where  a  letter  was  admitted  in  evidence  which  is  no 
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BB0KEB8  (Ck>]itinned). 

part  of  tlM  record,  it  arast  bo  prttaiaod  that  tbo  mfiaf  of  ihm 
trial  court  ia  relatioa  thereto  was  correct.    (Id.) 

10.  Bbokib'8  Commissions — Okal  Biquest  pob  Seeticb»— Statotb  of 
Fbauds— MxMoaANDVM  Of  WaiTiii«  BiquntiD. — ^The  faet  that  a 
broker,  suing  for  commissions,  ob  a  sale  of  real  estate,  performed 
valuable  services  for  the  defendant  at  his  oral  request,  cannot  au- 
thorise the  reeoTcry  of  anj  compensation  therefor,  in  the  absence  of 
some  note  or  memorandum  in  writing,  subscribed  hj  the  defendant, 
whereby  plaintiff  was  employed  or  authorised  to  negotiate  the  sale 
or  exchange,  as  required  by  subdiyision  t  of  section  1624  of  the 
GiTil  Code.     (Patterson  t.  Torrey,  846.) 

IL  IMPBOPIB  FiNDiNo — Imoonsibtbnot  Witr  Pulut  Impost  ov  Lah- 
QUAQK  UsKD. — It  Is  hdd  thst^  whOe  the  court  finds  that  the  instru- 
ment was  made  and  ddiTcred  by  the  defendant  "for  the  purpose  of 
authorising  the  plaintiff,  as  such  real  estate  broker,  to  make  such 
sale  and  exchange  of  said  property  of  defendant  for  comnussion 
en  the  terms  and  price  specified  for  defendant,"  neyertheless  the 
purpose  specified  in  such  finding  is  wholly  inconsistent  with  the  plain 
import  of  the  language  used  by  the  parties.     (Id.) 

12.  Naked  Act  ow  OwNxa  Fezing  Pbicb. — The  naked  act  of  an  owner 
of  real  estate  in  fixing  a  price  at  which  he  is  willing  to  sell  or  ex- 
change the  same,  giyen  in  writing  at  the  request  of  a  broker,  does 
not  constitute  an  employment  of  such  broker  by  the  owner,  or  bind 
him  to  pay  the  broker  a  eonunissioa  for  making  a  sale  of  the  prop- 
erty.    (Id.) 

BUILDING  CONTBACrr. 

1.  BUILDINO  CONTKACT  WiTB  CiTT — ASANDONMBIIT— MaRBXALS  LkIT  ON 

GaouND— Citt's  Ownsrship — Abssmci  or  Liih — Invald  Tkans- 
FXB  BT  CoNTRACTOB. — ^Whcro  a  Contractor,  under  a  valid  building 
contract  with  a  city,  after  part  performance  thereof,  abandoned  the 
contract,  leaving  materials  on  the  ground  acquired  for  use  in  the 
building,  the  city,  as  owner  of  the  building,  becomes  the  ownet  of 
such  materials,  under  section  1200  of  the  Code  of  CivO  Procedvre, 
and  is  entitled  to  use  the  same  in  completing  the  building  aecoid- 
ing  to  the  contract;  and  the  fact  that  the  building  is  not  subject  to 
any  lien  cannot  affect  the  city's  rights  to  such  materials,  nor  can  its 
rights  be  defeated  by  any  attempt  of  the  contractor  to  transfer  the 
same  absolutely,  or  by  way  of  securing  his  creditors.  (Quartarol' 
T.  City  of  Sonoma,  400.) 

2.  ABANDONMKNT  of  MATEBULS   BT   OONIRACTOBr— TJSB   IK   BuiLDING— 

Action  fob  Yalub  bt  Assionbbs  not  Tbnablb. — The  contractor's 
abandonment  of  the  contract  was  in  legal  effect  as  much  the  abandon- 
ment of  the  materials  delivered  and  on  the  ground,  as  of  the  mate- 
rials which  had  gone  into  the  building,  and  all  of  the  materials  are 
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to  be  treated  alike  ae  the  property  ef  the  ewner.  After  thij  have 
been  osed  ia  the  building  in  completion  of  the  eontraet,  the  eon- 
traetor  eertainly  could  not  maintain  any  action  for  the  Talne  of  the 
materiale  left  on  the  ground,  neither  could  hia  aaeigneee  be  accorded 
any  itronger  poeltion.     (Id.) 

t.  Pbxvxntion  of  PnuroucAKCB— Loss  ow  Buildin«  vt  ItaB—- Paono- 
TiDN  BT  OoNTRAOP  EssxNTiAL.— Where  one  contracti  to  fnmiah  labor 
and  materiala  in  the  building  of  a  honie  or  other  etruetnre  for  a 
■peeiiled  sum,  to  be  paid  in  inttallmentiy  the  builder  cannot  reeoTor 
for  a  partial  eonitruction,  in  case  the  building  ie  dcetroyed  by  fire, 
without  the  fault  of  either  party,  unlcei  the  builder  is  protected 
against  such  contingency  by  the  terms  of  the  contract  (Keeling  t. 
Schastey  k  Yollmer,  764.) 

i.  Othib  Conditions  ov  Bbootkit  vt  Buildbb  roB  Fbxvbntion  of 
Pbkfobmanob  Enumxbati])— Aor  of  God— Fbs  not  Inoludbd.— 
The  builder  can  only  reooTer  for  partial  compensation  when  the  full 
perfonnance  of  his  contract  is  prevented  by  the  act  of  the  ether 
party,  or  by  operation  of  law,  or  by  the  act  of  God,  or  of  the  public 
enemy.    Fire  is  not  to  be  classified  as  an  act  of  Qo(L     (Id.) 

6.  Contbaot  fob  Wobk  and  Matebials  on  Existing  Buildino — Iii- 
puxD  Condition  of  Continued  Ezistengb— Loss  bt  Fibb — As- 
8U1CPSIT  FOB  Beasonablb  Yalub. — Where  one  agrees  to  furnish 
work  and  materials  upon  an  existing  building,  such  as  to  do  painting 
and  plastering  work  thereon,  such  agreement  is  upon  the  implied 
condition  that  the  building  shall  continue  to  exist,  and  its  destruction 
by  fire,  without  the  fault  of  either  party,  will  excuse  the  full  per- 
formance of  such  agreement,  and  will  entitle  the  agreeing  party 
to  recover  the  reasonable  value  of  the  work  and  materials  in  part 
performed,  prior  to  the  fire,  upon  an  implied  assumpsit.     (Id.) 

6.   A8ST7HPSIT    NOT    UPON    CONTRACT — TeBMS    OF    CONTRACT    NOT    CON- 

TBOLLINO. — An  action  will  only  lie  upon  such  contract  when  it  has 
been  fully  performed;  but  an  action  of  assumpsit  for  work  and 
materials  furnished  prior  to  the  accidental  loss  of  the  building  by 
fire,  to  recover  its  reasonable  value,  is  not  upon  the  contract,  and 
the  terms  of  the  contract  in  this  regard  are  not  controlling.     (Id.) 

CAUSES  OF  ACTION.    See  Negligencf^  10. 

CEETIOBABL 

1.  Wbit  of  Bbvibw— Cebtification  of  Tbanscbipt  bt  Judob— Appeal 
Undeb  New  Method — Omission  of  Requested  Papers — Jurisdic- 
tion.— The  only  thing  which  a  Judge  of  the  superior  court  is  re- 
quired to  certify  as  a  transcript  on  appeal  under  the  new  practice, 
ia  Hen  of  a  bill  of  exceptions,  is  the  stenographer's  notes  of  the 
trial,  containing  the  proceedings  and  CYidence  which  would  form 
Be  part  of  the  record  unices  authenticated  as  the  statute  requires 
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The  eoturt  in  signing  laeh  a  tnuiseript  do«s  aot  ezeeed  iti  juris- 
diction in  omitting  papen  requested  by  the  appellant  whieh  appear 
to  be  irrelevant;  but  if  the  faet  were  otherwise,  and  the  requested 
papers  should  hare  been  inserted,  the  eourt  did  not  exceed  its 
jurisdiction  in  signing  such  transcript  as  in  its  opinion  is  correct; 
and  a  writ  of  renew  will  not  lie  on  account  of  such  omissiom. 
(Lapique  t.  Superior  Court,  50.) 

2.  OrFics  OF  WuT  oy  Bivisw. — ^Tht  writ  of  review  only  lies  where 
an  inferior  court  or  tribunal  has  acted  without  jurisdiction;  and 
there  is  no  other  speedy  and  adequate  remedj.     (Id.) 

Justice's  Court,  6,  6,  10,  11. 


CHATTEL  MORTGAGE.    See  Mortgage,  ^-IS. 
CHECK.    See  Bank. 

COMMUNITY  PBOPEBTT. 

1.  Statutobt  Pbogekdinq  bt  Husband  to  Determinb  Yestino  or  Com • 
MUNIT7  Pbopebtt  IN  Nakb  OP  Degbased  Wife — Repbesentatites 
OF  Deceased  Wifb  not  Concluded  in  Pabtition. — A  statutory  pro- 
ceeding, under  section  1723  of  the  Code  of  Civil  Procedure,  to  have  it 
determined  that  real  property  standing  in  the  name  of  the  deceased 
wife  was  communitj  property  which  vested  in  the  husband  at  the 
time  of  her  death,  does  not  constitute  a  conclusive  adjudication 
against  the  representatives  of  the  deceased  wife,  who  were  in  the 
possession  of  the  property,  and  were  not  parties  thereto,  and  were  not 
before  the  court,  so  as  to  give  it  the  effect  of  an  equitable  deeree  ap 
against  them;  and  it  may  be  shown  by  them  in  a  subsequent  action 
for  partition,  in  which  the  representatives  of  the  deceased  wife  and 
of  the  deceased  husband  are  before  the  court,  that  the  property  was 
the  separate  property  of  the  wife,  and  it  may  be  so  found  and  ad- 
judged by  the  court.     (McPike  v.  Mehrmann,  501.) 

2.  PuBPOSE  OF  Statutobt  Pboceeding — Conditional  Effect  of  De- 
CBEE. — The  statutory  proceeding  taken  under  section  1723  of  the 
Code  of  Civil  Procedure  is  only  intended  as  a  means  to  have  it  de- 
termined that  a  person  is  dead,  upon  whose  death  the  asserted  right 
of  another  person  depends,  and  not  to  have  the  validity  of  that  right 
conclusively  adjudicated.  The  decree  in  the  proceeding,  as  respects 
persons  not  parties,  merely  determines  conditionally  that  if  the  party 
petitioning  has  any  asserted  right  or  title  accruing  on  the  death  of 
another  person,  such  right  or  title  has  accrued.     (Id.) 

CONSPIRACY.    See  Criminal  Law,  33. 

CONSTITUTIONAL  LAW.  See  Counties;  Criminal  Law,  14,  19,  78, 
79;  Electric  Company,  3;  Municipal  Corporations,  1,  2;  Negli- 
gence, 24;  Office  and  Officers;  Schools,  1-7. 
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CONTEMPT. 

!•  Contempt  Out  of  Vww  of  Ooubt— Refusal  to  Pat  Aliicont  and 
Counsel  Fbs  Osdxrei^—Pacts  Showing  Jubismction  Bequibed. — 
Th«  dontompt  for  refusal  to  pay  temporary  alimony  and  counsel 
fees  ordered  by  the  court  ia  one  not  committed  in  the  immediate 
▼iew  and  presenee  of  the  court,  and  the  facte  eaeential  to  show  the 
jurisdiction  of  the  court  to  proceed  therewith  must  be  embodied 
in  an  affidaTit  stating  the  fbcts  constituting  the  contempt,  presented 
to  the  eourt  or  judge,  in  the  absence  of  any  other  showing  pro- 
Tided  for  in  section  1211  of  the  Code  of  Civil  Procedure.  (Matter 
of  Northern,  52.) 

8.  Pbocbkdinob  m  CoNTBifPT — Jurisdiction  Lim rrKD-^UBisDicnoNAL 
Facts  in  Becobd. — ^In  proceedings  in  contempt,  the  jurisdiction  of 
the  superior  court  is  limited,  and  jurisdictional  facts  must  be  made 
to  appear  in  the  judgment  and  order  of  commitment  for  contempt. 
(Id.) 

8.  Void  Commitment  to  County  Jail — 'ELabiulq  Corpus. — In  the  ab- 
sence of  any  affidavit  stating  the  facts  showing  the  contempt,  and 
there  being  nothing  in  the  record  to  show  the  jurisdiction  of  the 
court  to  commit  the  defendant  to  the  county  jcul  for  contempt, 
the  order  so  made  by  the  eourt  was  without  jurisdiction,  and  he  is 
entitled  as  petitioner  to  be  discharged  upon  writ  of  habeas  corpus. 
(Id.) 

CONTBACT, 

1.  BuLE  AS  TO  Partly  Wbittbn  and  Partly  Printed  Provisions  in 
Contract. — ^Where  a  contract  is  partly  written  and  partly  printed, 
or  is  written  or  printed  under  special  directions  of  the  parties 
to  meet  their  intention,  and  the  remainder  is  copied  from  a  form 
originally  prepared  without  special  reference  to  the  particular 
parties  or  contract  in  question,  the  written  controls  the  printed 
portions.  If  the  two  are  absolutely  repugnant,  the  printed  part 
must  be  disregarded.     (Bonslett  v.  Butte  County  Canal  Co.,  149.) 

8.  General  Bules  as  to  Construotion  of  Contracts — Intention 
OF  Parties — Ambiouitt — Explanation  by  Circumstances. — In 
construing  a  contract,  the  intention  of  the  parties  is  to  govern, 
and  is  to  be  ascertained  from  the  writing  alone,  if  possible. 
Where  there  is  ambiguity  or  uncertainty,  the  contract  must  be 
interpreted  in  the  sense  in  which  the  promisor  believed  at  the  time 
of  making  it  the  promisee  understood  it.  The  contract  may  be 
eiEplained  by  reference  to  the  circumstances  under  which  it  was 
made,  and  the  matter  to  which  it  relates;  and  such  circumstances, 
including  the  situation  of  the  subject  of  the  instrument  and 
of  the  parties  to  it,  may  be  shown,  so  that  the  judge  may  be 
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CONTRACT  (CoBtiaiiad). 

plaead  in  tha  pontioB  of  Umim  vhon  kofiiig*  1m  fa  to  iitafprvL 
(Id.) 

8m  Boildiag  Contnet;  EBployer  aad  SoipIojM;  Fnmd;  laeoB- 
patent  Panooa;  Bastraint  af  Tnda;  Sala;  Saboofa,  9-11; 
8pceille  Parfornuiiaa;  Tandor  aad  Tandaa;  Watar  sad  Walv 
Bighti. 

OONYEBSION.    8aa  Mortcan  ^U.  , 

OOBPOBATION. 

1.  IiraoLTBMT  OoBPOKATiow— Pboobw  OF  ijqiinDtAnoH— Bi«HT  or  Stock- 
EoiDBBS  TO  Assiow  Shaxbs — ^BiOHT  07  Bbqistbt  bt  Assiom. — 
Tliara  appaara  to  ba  no  rnla  of  law  nor  any  leaaon  which  praelndea 
an  awner  of  atoek  in  an  inaolyant  aorpoiatioiiy  which  la  in  i^oaaai 
af  liqnidatioB,  from  tranaferriog  tha  Mma  to  whomaoayer  ha  plaaaaa. 
The  law  embodied  in  aection  824  of  the  Ciyil  Code  expreadj  pro- 
Tidea  that  sharea  of  atock,  to  abidance  which  certificatea  are  ivaed, 
aomtituto  personal  property,  and  may  ba  tranaferred.  Though 
aharea  of  atock  in  an  insolyent  corporation  maj  poBseas  little,  if  any, 
intrinsic  Talne,  it  fa  nerertheleaa  property,  and  ita  transfer  carries 
with  it  the  righta  that  would  accrue  to  the  original  owner  thereof, 
and  he  has  the  right  to  ba  registored  in  the  stock  book  of  tha  cor- 
poration aa  the  owner  of  the  stock  so  transferred  to  him.  (People 
T.  California  Safe  Deposit  and  Trust  Oompany,  782.) 

2.  8T00KH0U>EB8    UNAFflCTlD    BT     INJUNCTION    AOAINST  THB   COBPO- 

BATION  AND  OrriGXBS. — ^The  stockholders  of  the  corporation,  aa 
such,  are  unaffected  by  an  injunction  against  the  insolvent  corpora- 
tion and  ito  officers  to  prevent  the  same  from  carrying  on  its  boai- 
nesSy  and  such  injunction  cannot  preclude  a  transfer  of  stock  therein 
by  such  stockholders  or  affect  its  validity,  subject  only  to  the  indi- 
Tidual  liability  of  a  stockholder  for  debto  of  tha  corporation  aon- 
tractod  during  his  ownership  of  tha  atock.     (Id.) 

t.  BSMEDT  TO  COUPIL  ENTftT  Of  STOOK — PabTHS — ^EnTBT  BT  BSCnVEB 

— Custody  of  Books. — Tha  stockholder  to  whom  the  stock  has  be^n 
transferred  may  properly  proceed  to  compel  tha  entry  af  the  atock 
upon  tha  booka  of  the  corporation  by  making  the  corporation  a 
party  defendant,  and  there  being  no  directors  In  charge  of  the 
corporation,  they  need  not  be  made  parties,  and  as  the  lacaiTer  is 
the  legal  custodian  of  all  the  books  of  tha  corporation,  ha  may  be 
made  a  party  defendant,  and  commanded  to  make  the  proper  entry 
af  the  transfer  of  tha  stock  upon  the  books  of  tha  aorporation. 
(Id.) 

i.  Tbbatmxnt  of  Pebson  Injubxd  Without  ^blioation  iob  Injubt — 

LflABILITT     FOB     HOSPITAL     CHABOXS '— OSTXNSlBX«B     AUTHOBITT     OF 

Aqbnts. — A  corporation  fa  liable  for  hospital  charges  for  the  aara 
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of  •  person  injured  througli  imtnunentalities  nsed  hj  it,  altlioiigli 
no  legal  or  moiAl  obligation  maj  rest  npon  the  eorporatlon  to  eare 
for  him,  where  ofBeers  and  agents  of  the  corporation,  with  osten- 
•ible  authority,  directed  the  hospital  anthorities  to  take  charge  of 
aneh  person,  and  to  eontinne  the  service.  One  who  was  assistant  to 
the  general  manager  of  the  corporation,  with  anthority  to  look 
after  its  interests  in  his  absence,  had  ostensible  authority,  lii  the 
absence  of  the  manager,  to  contract,  in  an  tmergencj,  for  sneh 
hospital  service,  and  its  chief  snrgeon  had  tnch  anthoritj  to  direct 
its  continuance.     (Bich  t.  Edison  Electric  Co.,  854.) 

S.  Bulb  as  to  Powxb  of  Sobobdinats  Euplotkbs  to  Contbaot  roa 
Came  ov  Pusons  Injctsd."— As  amle,  even  sabordinate  employees  of 
a  corporation,  who  under  ordinary  circumstances  have  no  power  to 
bind  the  corporation  by  contract,  possess  power,  where  an  urgent 
necessity  exists  for  immediate  employment,  by  reason  of  injuries 
incident  to  the  operations  of  the  corporation,  to  employ  medical  help 
to  alleviate  the  condition  of  persons  so  injured.     (Id.) 

0.  BlOHT  ov  OWNXR   OW   HOSPITAI*  TO   AtSUlOB   THAT    POWOt   OT   Afl- 

tUMSD  Ajqbnts  Existed — ^Knowlidob  or  Kanagbb — ^Pbbsuicftion. 
The  plaintiff,  as  the  owner  of  the  hospital,  had  the  right  to  assume 
that  persons  representing  the  heads  of  departments  of  the  corpora- 
tion defendant  possessed  the  authority  which  they  represented;  and 
where  it  appears  that  the  general  manager  of  the  corporation  had 
knowledge  of  the  conditions  and  took  no  action  personally,  his  ac- 
quiescence and  that  of  the  corporation  must  bo  presumed.     (Id.) 

7.  6u1tOICAL   SXBVICBS   not   OONTBAOTED   IOB — ^NOMUABILITT   OT   Ck>BPO- 

bation. — Where  surgical  services  were  rendered  in  the  hospital  be- 
fore any  Instructions  in  that  behalf  were  given  by  any  oificers  of 
the  corporation,  and  there  is  nothing  in  the  record  to  disclose  that 
any  legal  liability  existed  against  the  corporation  otherwise,  to 
pay  for  such  surgical  services  by  reason  of  any  negligence  on  its 
part  causing  the  injury,  the  corporation  is  not  liable  for  such  surgi- 
cal services,  though  necessary  to  save  the  life  of  the  person  injured. 
For  aught  that  appears,  the  surgical  services  were  voluntarily  per- 
formed, and  the  defendant  owed  no  legal  &atj  to  pay  therefor. 
(W.) 
8.  Sbttleiibnt  ov  Action  bt  Pbbson  Injxtbbd  Aoainbt  Oobpobation 
^Leoal  Liabiutt  not  Ebtablishbd. — ^The  mere  settlement  of  an 
action  brought  against  the  corporation  defendant  by  the  person 
injured,  by  the  payment  of  a  specific  sum  to  secure  its  dismissal, 
does  not  of  itself  establish  the  matters  involved  in  the  question  of 
legal  liability.  It  may  be,  and  often  is,  the  case  that  actions  of  this 
character  are  settled  and  dismissed  where  no  liability  oxists,  other 
eonsiderations  entering  into  the  transaction.     (Id«) 
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9.  Ck)MMEBOIAL  OOEPOEATION — ^POWIB  OP  OmCtML  tO  EZBCDTK  NOTB— 

Record  Authobitt  not  CoNviiutBD — Impucation — ^Powsr  to  Trans- 
act Business. — Although  no  reeord  proof  appears  that  any  par 
tieular  officer  of  the  defendant,  u  m  commercial  corporation,  was 
■peciflcallj  authorized  by  its  board  of  directors  to  execute  notes  on 
its  behalf,  yet,  upon  the  question  of  implied  authority,  it  is  to  b« 
eonsidered  that  the  very  nature  of  commercial  corporations  requires 
that  the  authority  to  transact  their  ordinary  business  affairs  shall  be 
▼ested  in  one  or  more  persons;  and  its  president  or  general  manager, 
or  whoever  may  be  given  immediate  direction  or  control  of  its  affairs, 
it  its  agent,  empowered,  unless  expressly  restricted  to  certain  speci- 
fied acts,  to  do  anything  which  naturally  and  ordinarily  has  to  be 
done  to  carry  out  its  paramount  purposes.  (SteTens  ▼.  Selma  Fruit 
Co.,  Inc.,  242.) 

10.  Infebencb  ntoH  General  Autroritt. — Where  the  authority  to  do 

some  particular  act,  which  is  included  within  the  ordinary  affairs 
of  a  commercial  corporation,  is  not  specifically  given  to  any  par- 
ticular officer,  and  the  performance  of  which  is  not  specifically  in- 
hibited to  the  person  authorized  to  manage  its  affairs  generally,  the 
intention  of  the  board  of  directors  to  confer  authority  upon  the  per- 
son or  officer  in  whom  is  vested  the  immediate  direction  or  control  or 
management  of  the  affairs  of  such  corporation  to  perform  such  par- 
ticular act  will  bo  inferred  from  the  general  authority  so  given. 
(Id.) 

11.  OrriGER  Held  Out  bt  Corporation  as  Havino  General  AnrHORrrr 
— Ostensible  Authority — Estoppel. — Whore  an  officer  of  a  cor- 
poration is  held  out  by  the  corporation  to  bo  possessed  of  power  to 
perform  all  acts  involved  in  its  ordinary  or  usual  business,  the  law 
will  not  permit  third  parties  to  suffer  from  such  acts  of  the  officer 
by  the  plea  of  the  corporation  that  the  ostensible  authority  of  such 
officer  was  not  in  fact  conferred  upon  hinu     (Id.) 

12.  Action  or  Secretary  and  Manaoer  in  Executino  Notes  Under 
Seal — Presumed  Knowledge  or  Dirsctors — Sanction. — ^In  an  ac- 
tion upon  a  note  of  the  defendant  corporation  executed  by  its 
secretary  and  manager,  under  the  corporate  seal,  representing  the 
proceeds  of  fruit  shipped  by  the  corporation,  the  money  for  which 
was  collected  and  held  by  it,  where  such  secretary  and  manager 
testified  that  he  had  as  such  officer  executed  other  notes  for  the 
corporation  under  its  seal,  as  acts  of  the  corporation,  and  that  his 
authority  to  do  so  was  never  questioned  by  the  board  of  directors 
or  by  its  president,  the  board  must  be  presumed  to  have  had  knowl- 
edge of  such  acts,  and  to  have  authorized  the  same,  as  the  oouxio 
of  the  corporate  business  may  require.     (Id.) 

13.  Reasonable  Construction  of  Hlsolution  or  Directors — ^Implied 

Power  or  Manager  to  Kxkc  lte  Notes. — It  is  held  that  under  a 
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reasonable  eonstrnetioii  of  a  resolntion  of  the  board  of  directors  of 
the  defendant  eorporation,  its  manager  bad  implied  power  to  execute 
notes  in  the  conduct  of  its  business  in  favor  of  parties  to  whom  it 
became  indebted,  where  bj  its  terms  he  was  anthorized  ''to  purchase 
the  necessarj  supplies  and  to  buy  and  sell  the  goods  and  products 
in  which  the  corporation  intends  to  deal,"  and  was  given  "the  im- 
mediate direction  of  said  operations,''  and  it  was  provided  "that 
the  authority  of  its  president  shan  be  ezereised  over  and  through 
its  manager,  so  long  as  be  shall  properly  eonduet  said  business  and 
operations."     (Id.) 

14.  Ratification  of  Not»  in  Suit  by  Pbbsident.— Where  there  is  no 
question  as  to  the  power  of  the  president  of  the  corporation  to  exe- 
cute a  note  in  its  behalf,  and  the  fact  is  undisputed  in  the  record 
that  the  president  authorized  the  manager  to  pay  the  note  in  suit, 
as  a  liability  of  the  corporation  upon  its  maturity,  he  thereby  ratified 
the  act  of  the  manager  in  executing  the  note.     (Id.) 

15.  Contract  bt  Formsb  Corporation  fob  Sale  of  Haisins — ^Business 
Assumed  bt  Defendant — ^Deuvert  and  Collection — Note — Un- 
TENABLB  DEFENSE. — Although  a  contract  for  the  sale  of  raisins 
belonging  to  a  Arm  of  which  plaintiff  was  a  member  was  made  by 
a  former  corporation,  whose  business  was  taken  over  by  the  defend- 
ant, as  a  new  corporation,  as  of  a  date  when  said  contract  had  not 
been  executed  by  delivery,  and  defendant,  after  the  organization, 
delivered  the  raisins  to  the  party  who  had  contracted  therefor,  and 
collected  the  money,  which  it  wished  to  retain  in  its  business,  and 
upon  settlement  therefor  the  note  in  suit  was  given,  a  defense  to 
the  note  on  the  ground  that  defendant  had  no  relation  to  the  eon- 
tract  of  the  former  corporation  and  that  the  note  is  without  con- 
sideration is  untenable.     (Id.) 

16.  Presumption  of  Consideration  of  Note — ^Bukden  of  Proof  not 

Sustained. — ^The  note  in  suit  is  presumed  to  have  been  given  for  a 
sufficient  eonsideratioUy  and  defendant  has  the  burden  of  proof  to 
show  that  it  was  given  without  consideration.  That  burden  is  not 
sustained  where  it  appears  unquestionably  that  the  note  was  given 
for  money  collected  by  defendant  which  belonged  to  plaintiff's  firm 
and  was  borrowed  by  defendant  therefrom.     (Id.) 

17.  Immaterial  Question — ^Action  of  Defendant  as  Broker. — In 
such  ease,  the  question  whether  the  defendant  in  delivering  the  raisins 
in  execution  of  the  former  contract  with  the  former  corporation,  and 
in  eoUeeting  the  money  therefor,  aeted  as  a  broker  In  the  sale  of  the 
raisins  or  not  is  immateriaL     (Id.) 

18.  Assignment  of  Firm  Bight  to  Plaintiff  bt  Copartner. — ^Where 
both  members  of  the  firm  of  Stevens  k  Son,  with  which  the  settle- 
ment was  made  by  defendant,  and  to  which  its  note  in  suit  was 
given,  testified  that  before  the  eommeneement  of  tiia  action  B.  E« 
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Stevens,  the  son,  transferred  and  assi^ed  all  his  interest  In  tlie 
account  and  note  in  question  to  hit  father,  E.  M.  Stevens,  who  is 
plaintiff  in  the  action  and  respondent  npon  appeal,  it  is  held  thai 
such  assignment  was  valid  and  vested  the  sole  ownership  of  tb« 
account  and  note  in  plaintiff.  It  waa  not  necessary  that  the  assign- 
ment should  have  been  made  hj  tht  firm.     (Id.) 

19.  TOBBION    CORPOSATIOM  —  UNAUTHOEISID    JUDOMKNT    BT    DSTAUIff  — 

DoiNQ  BusiNiss  m  Stats  not  Shown — SiaviaB  of  Sukmons  ufon 
P&BSIDENT. — In  an  action  against  a  foreign  corporation,  where  the 
complaint  shows  that  it  is  a  foreign  corporation,  anthorized  by  its 
charter  to  own  stock  in  othar  corporations,  and  judgment  waa  sought 
against  it  upon  ita  itatutorjr  liability  aa  a  stockholder  in  a  cor- 
poration organised  under  the  lawa  of  this  atata,  but  where  neither 
the  complaint  nor  the  affidavit  of  service  of  sammona  npon  ita 
president  shows  that  it  ia  doing  buainess  in  this  state,  or  that  it 
had  a  managing  agent,  eashier  or  secretary  within  the  state,  upon 
whom  service  of  aummona  can  be  made,  it  waa  insufficient  to  sop- 
port  a  clerk's  judgment  by  default,  under  section  411  of  the  Code 
of  Civil  Procedure.  (B.  H.  Herron  Oompany  ▼•  Weataide  Electric 
Co.,  778.) 

20.  EmoT  or  Ownkbship  or  Sharks  in  Domxstio  Oobporation — 
"BoiNo  BusiNsss  IN  State" — ^Pbisidbnt  not  Pbesuhkd  ''Manaq- 
ino  Aoint." — If  it  be  conceded  that  the  effect  of  the  ownership 
of  shares  by  a  foreign  corporation  in  a  domestic  corporation,  organ- 
ixed  under  the  laws  of  this  state,  constitutes  a  ''doing  bustness"  by 
such  foreign  corporation  in  this  state,  it  does  not  follow  that  the 
president  of  such  foreign  corporation  who  ia  served  with  summons 
shall  be  presumed  to  be  the  managing  or  bosinesa  agent  of  such 
foreign  corporation.     (Id.) 

See  AccouBting,  1;  Benevolent  Society;  (Mminal  Law,  U-18| 
Electric  Company;  Lease,  1,  8;  Municipal  Gorporationa. 

COSXa    See  Justice's  Court,  1-4. 

COUNTIEa 

1.  Powu  or  Lbqislatuu  to  Glassitt  Counths— lAtmD  Pubpob&— 
The  power  conferred  npon  the  legislature  by  section  5  of  article 
XI  of  the  state  constitution  to  classify  counties  by  population,  is 
held  to  be  a  power  to  be  exorcised  for  the  limited  purpose  of  enabling 
the  compensation  of  the  variona  officeia  to  be  fixed  and  adjuated. 
(Payne  v.  Murphy,  446.) 

2.  C^Ass  or  Sinolb  Countt— Akendmxnt  or  Coim — Ceiation  or 
CouNTT  Omci  or  SncNOOBAFHiBr— Paoviso— Void  Spsgial  anb 
Local  Legislation. — The  amendment  of  1911  to  section  4256  of 
thf  Political  Code,  relative  to  the  compensation  of  officers  in  coun- 


CRiMiNAii  Law.  815 


OOUNTIES  (Continued). 

tiet  of  the  twenty-tereiifli  elan,  whkh  eompilMt  the  eonntj  of 
Eton  Luis  Obispo  alone,  adding  a  ipeeial  proviso  to  section  13  there- 
of, fixing  the  compensation  of  jnstieea  of  the  peace,  that  in  coun- 
ties of  this  clafls  a  stenographer  shall  be  appointed  bj  the  judge 
of  the  superior  court,  with  the  duties  to  report  the  proceedings  at 
preliminarj  examinations  and  coroner's  inquestSi  at  a  salaij  of 
$100  per  month,  to  be  paid  out  of  the  count j  treasury,  in  the 
same  manner  and  at  the  same  time  as  other  salaries  are  paid, 
is  not  only  out  of  place,  aa  such  proTisOi  but  is  also  unconstitu- 
tional and  void,  as  creating  a  special  and  local  countj  oiBeei 
and  prescribing  the  special  and  local  powers  and  duties  of  aa 
officer,  in  violation  of  subdivision  28  of  article  IV  of  the  state  con- 
stitution.    (Id.) 

C0TJBT8.    See  Justice's  (}ourt;  Juvenile  Court;  Superior  Courta. 

CRIMINAL  LAW. 

'  1.  Appkal — ^Failure  or  Appillant  to  Filb  Bbrf — ^Dismissal. — ^Where 
the  appellant  in  a  criminal  case  fails  to  file  a  brief  or  anj  points 
and  authoritiea  as  required  by  rule  4  of  the  supreme  court,  the 
appeal  must  be  dismissed  under  rule  5  of  ^hat  court.  (People  v. 
Biario,  70.) 

S.  Reason  fob  Bulb  ab  to  Dismissal. — The  reason  of  the  rule  re- 
quiring a  dismissal  in  such  esse  is  that  the  appeal  presupposes  a 
debatable  ground  therefor,  and  it  is  the  dutj  of  the  appellant  to 
point  out  the  specific  points  upon  which  he  seeks  to  support  his 
appeal;  and  it  is  not  contemplated  that  the  reviewing  court,  unaided 
bj  the  appellant,  shall  make  an  independent  investigation  to  as- 
certain whether  he  has  been  legallj  convicted.     (Id.) 

8.  BoBBBBT — Support  of  Yeboigts — Cobbxot  Chabox. — Though  not 
required  to  examine  the  record,  it  is  held  from  a  careful  inspection 
thereof  that  the  verdict  of  conviction  for  robbery  against  each 
of  the  appellants  is  sustained  bj  the  evidence,  and  that  the  instruc- 
tions in  both  cases  fully,  fairly,  clearly  and  correctly  covered  every 
phase  of  each  ease,  as  disclosed  by  the  charge  and  the  evidence. 
(Id.) 

4.  PowxB  OP  Coxjvr  TO  Suspend  Sentence  fob  Maximuh  Term.— A 
court  has  power,  under  section  1203  of  the  Penal  Code  as  amended 
in  Idll,  to  place  a  defendant  upon  probation  for  the  full  maximum 
term  of  sentence  provided  for  the  offense  of  which  he  is  convicted, 
and  when  a  defendant  is  placed  on  probation  without  limitation 
of  timSi  the  same  extends  to  such  maximum  term  of  sentence,  and 
no  longer.     (Matter  of  Oiannini,  166.) 

j6.  Constbuctiok  of  Statute — Poweb  of  Suspension  not  Limited  bt 

FAItUBB  OF    COUBT  TO    PLACE    DeFBNDANT   IN    CABB  OF  PBOBATION 


816  Cbihinal  LiLW. 


GBIMINAL  LAW  (GoBtinned). 

OmcEE. — ^It  it  Md  that  the  proper  amistnietioB  ^f  the  atatnte  !■ 
that  abflolnta  power  of  raapendiiig  aentenee  la  giTon  by  aaeh  leetion 
of  the  Penal  Code  as  amended,  and  that  where  a  eovrt  aets  nnder  tho 
atatute,  within  the  limita  thereof,  aneh  order  of  aoepension  ia  not 
invalidated  beeanae  the  eonrt  omita  a  datj  imposed  b^  law  npon 
it  to  place  the  partj  in  ehar^^  of  a  probation  officer.  The  fane- 
tiona  of  the  probation  officer  are  not  to  hold  the  defendant  in  eiia- 
tody,  bat  to  exereiae  a  anperriaory  control  over  hia  conduct  aa  an 
arm  or  inatniment  of  the  conrt.     (Id.) 

C  Bbntekcs  not  Intkustid  to  Pa(»ATioN  OmcEE — OOMMirXlKV 
UPOH  BcvoGATiON  ov  SusPXHSiOM. — The  legislatire  intent  that  no 
part  of  the  sentence  ia  inelnded  within  the  period  of  the  probation 
offieer'a  aurreillance  is  apparent  when  it  is  considered  that  open  the 
rerocation  of  the  original  order  of  anspension,  the  law  permita  tlio 
eommitment  of  the  defendant  for  the  foil  term  of  the  aentenee  as 
originallj  prononneed.  The  atatnte  confers  the  power  of  rcTocatioa 
and  modification  upon  the  eonrt  for  anj  eanae  whieh  to  the  eourt  ia 
good  and  sufficient.     (Id.) 

7.  Revocation  ov  Suspension  Essential  to  Powxa  op  GbicMrmNi^ 
The  court  having,  hj  ita  judgment,  suspended  the  execution  of  the 
sentence  under  the  statute,  and  having  jurisdiction  so  to  do,  the 
same  became  an  operative  judgment  of  court,  and  so  remains  until 
revoked  or  modified  by  an  order  regularly  made;  and  in  order  that 
the  court  should  possess  the  power  to  issue  a  commitment  to  one 
whose  sentence  had  theretofore  been  suspended,  a  revocation  or 
modification  of  the  order  of  auapenaion  ia  an  essential  prerequisite. 
(Id.) 

t.  Ck)MMITlCENT    BT     JUSTICE    OF     PEACE — AlTOKATinrB     SHOWIKO    OV 

Revocation  op  Suspension  Bbquibei>— Absencb  op  Intendments. 
Where  the  order  of  suspension  of  sentence  was  made  bj  a  justiee 
of  the  peace,  no  intendments  can  be  made  in  favor  of  a  subsequent 

judgment  of  eommitment  made  hj  him,  under  the  sentence;  but  his 
jurisdiction  to  make  it  must  afflirmativelj  appear;  and  where  the 
record  doea  not  disclose  that  any  modification  or  revocation  was  ever 
made  bj  the  justice,  the  eommitment  bj  him  was  without  authority 
of  law,  and  the  prisoner's  detention  thereunder  was  unlawful.     (Id.) 

9.  Habeas  Ck>BPU8. — The  eommitment  being  invalid,  the  prisoner  ia 
entitled  to  be  discharged  from  custody  thereunder  upon  writ  of 
hahe€L8  oorpui,     (Id.) 

10.  Code  Pbovision  not  Gonpuctino  With  Executxvb  Aothoritt  qv 
Goveenob. — Section  1203  of  the  Penal  Code,  as  now  existing,  regu- 
lating the  suspension  of  sentences,  and  the  power  of  eommitment 
thereafter  under  the  sentence,  does  not  interfere  in  any  way 
the  functiona  and  duties  of  the  governor  of  the  state.     (Id.) 
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11.  Obdsb  Bbntuto  Abbest  or  Judciont— Bkvixw  upon  Appeal. — An 
order  denjing  a  motioB  In  arrest  of  Judgment  in  a  criminal  ease 
If  not  appealable,  but  It  may  be  reviewed  npon  appeal  from  the 
Judgment.     (People  t.  Merritt,  58.) 

12.  Crime  Undeb  Act  pob  Psotegtion  op  Stockholders — Scope  op 
Tttlb. — A  provieion  few  the  pnniahment  at  a  crime  of  ennmerated 
acts  that  maj  result  in  deoeiving  the  stockholders  of  a  corporation 
or  others  dealing  therewith  comes  within  the  general  scope  of  the 
title  of  "An  act  to  protect  stockholders  and  persons  dealing  with 
corporations  in  tUa  state."     (Id.) 

18.  Title  op  Amenoatort  Act — Germane  Amendment — ^Penal  Pro- 
TisiONS. — An  amendment  to  a  valid  law  need  not  more  fullj  state 
the  subject  of  the  amended  statute  than  it  is  stated  in  the  valid 
statute  amended.  The  title  of  the  act  of  March  22,  1905,  entitled, 
*'An  act  to  amend  'An  act  to  protect  stockholders  and  persons  deal- 
ing with  corporations  in  this  state/  approved  March  20,  1878/' 
sufficiently  expresses  the  subject  matter  of  the  amendment  notwith- 
standing the  body  of  the  ad  as  amended  ii  wholly  penal  in  its 
provisions.     (Id.) 

14.  Constitutionality  op  Amendatory  Act.— Though,  if  the  amenda- 
tory act  of  1905  would,  if  passed  as  a  new  act,  be  invalid  under 
the  present  constitution,  yet  it  is  nevertheless  valid,  since  the 
original  act  of  1878  was  valid  under  the  former  constitution,  and 
since  the  amendatory  act  recites  the  original  valid  act,  of  which 
it  is  amendatory,  and  re-enacts  the  act  as  amended  in  full.  This 
is  a  sufficient  compliance  with  the  constitution,  both  as  to  the  title 
of  the  amendatory  act  and  as  to  the  manner  of  amending  the  origi- 
nal act.     (Id.) 

15.  Conviction  op  Crime  Charged— Fraui>ulent  Prospectus  op  Oil 
Company — Motion  to  Arrest  Judgment  Properly  Denied. — 
Where  the  crime  charged  under  the  amended  act  was  the  publica- 
tion by  the  defendant  as  secretary  and  manager  of  an  incor- 
porated oil  company  of  a  willfully  false  and  exaggerated  report, 
prospectus,  account  and  statement  of  the  operations,  values,  business 
and  expenditures,  and  prospects  of  said  oil  company,  with  the  intent 
to  defraud  the  public  and  persons  generally,  the  information  therefor 
it  sufficient,  and  after  a  verdict  of  guilty,  upon  sufficient  evi- 
dence, a  motion  in  arrest  of  judgment  was  properly  denied.     (Id.) 

16.  Evidence — ^Admission  op  Entire  Prospectus — Appeal  to  Public 
to  Take  Stock — ^Falsity — Fraudulent  Intent. — Where  the  pub- 
lished prospectus  is  set  forth  in  full  in  the  information,  and  the 
intent  to  defraud  was  charged  in  accordance  with  the  statute, 
and  in  its  intent  it  was  well  calculated  to  induce  persons  who  might 
read  it  to  purchase  stock  in  the  company,  and  was  an  appeal  to  the 
public  to  purchase  stock  therein,  it  was  properly  admitted  in  evi- 
ls CbL  App. 
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denee  m  a  whole^  which,  when  taken  in  eonneetlom  with  eridenet  of 
the  f aleitj  of  the  matters  therein  alleged  to  be  nntme,  tended  to 
■how  that  the  false  portions  thereof  were  published  with  intent  to  do- 
frand  the  pubUc,  and  persons  who  might  be  indueed  therebj  to 
invest  in  the  stock  of  the  eompanj.     (Id.) 

17.  GuLiM  or  Oil  Lani>— Pboof  or  Filsitt — ^Paioa  ArwrnxfrrB  mb  io 
Gft^ziNo  PuBFOsis — ^ApPLiOATioifS  ROM  Stais. — Where  the  proo- 
jMctns  stated  that  '^this  land  is  made  up  of  more  certain  indieationa 
of  oil  than  anj  other  ileld  in  the  state,"  OTidenee  is  admissiblo 
as  tending  to  show  the  falsity  of  that  statement  that,  prior  to  the 
prospectus,  applications  were  made  to  pnrehase  lands  from  the 
state,  included  therein,  in  connection  with  which  defendant  swoie 
that  the  lands  were  principallj  adapted  to  gracing  purposes;  and 
the  applications  were  admissible  as  part  of  tho  ra  geiias  of  the 
making  of  the  affidavits,  in  order  to  show  that  the  affidavits  were 
statements  of  material  matters  made  upon  an  oath  aathoriied  as 
required  bj  law.     (Id.) 

18.  Cbobs-izaminatiom  of  Dxfenoant— Mattbui  hot  TBsnFixD  TO  nr 
Choef — Ebbob  Without  Pbbjitoigb. — ^Upon  eroes-exsmination  of 
the  defendant  as  to  matters  not  testified  to  in  chief, — concerning 
prior  mineral  locations  which  were  fragmentary  evidence,  having 
no  eifect  on  the  case;  and  concerning  additional  development  work, 
which  could  only  be  of  service  to  the  defendant;  and  concerning 
his  signature  to  an  affidavit  of  grazing  lands  which  had  been  folly 
proved  in  the  case;  and  concerning  a  corrected  letter  admitted  om 
cross-examination  which  was  an  immaterial  substitute  for  the 
original  admitted  in  chief, — there  was  no  prejudicial  error  as  to 
any  of  such  matters.     (Id.) 

19.  ErrsoT  of  Amendment  to  Constitution  Requieino  SubstantiaXi 
Injury  to  Affeab  fbom  Ebbob. — ^The  recent  amendment  to  the 
constitution,  known  as  section  42  of  artido  YI  of  the  constittttion, 
providing  that  no  judgment  shall  be  set  aside  or  new  trial  granted 
in  a  criminal  case  for  any  error,  "unless  after  an  examination 
of  the  entire  cause,  including  the  evidence,  the  court  shall  be  of  the 
opinion  that  the  error  complained  of  has  resulted  in  a  miscarriage 
of  justice,"  requires  at  least  that  it  must  appear  to  the  court 
affirmatively  that  the  defendant  has  been  injured  in  a  substantial 
manner  by  the  error  complained  of.     (Id.) 

20.  INJUBT  NOT  Pbxsumed  fbom  Ebbob. — ^Uudcr  the  amendment  there 
can  be  no  presumption  of  injury  from  the  mere  fact  of  error;  but 
substantial  injury  as  well  as  the  error  must  be  made  affirmatively 
to  appear.     (Id.) 

81.  Requested  Instruction  as  to  Affidavits  fob  Gbazino  Pubposbs — 
BioHT  to  Pubush  Pbosfegtus  as  to  Oil-— Request  Pbopeblt 
Modified. — A  requested  instruction  as  to  the  effeet  of  defendant's 
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AffidETiti  for  gKRxing  purpooosy  which  eonelnded  with  the  following 
■entenee:  ''If  the  defendant  did  in  fact  beUere  that  there  wu  oil 
and  oil  formatione  in  lald  land,  but  there  had  been  no  mineral 
diflcoTerjr  actually  made  thereon,  he,  notwithstanding  such  belief, 
had  a  legal  right  to  make  an  affidavit  that  such  land  was  principallj 
adapted  for  grasing  purpoees,  jet,  under  such  eircumstanceSi  he 
would  have  a  legal  right  to  subscribe,  ymtj  and  publish  a  pros- 
pectus containing  the  statement  that  such  lands  contained  oil  and 
formations  including  oil/'  was  properlj  modified  by  striking  out 
such  sentence,  as  misleading,  In  reference  to  the  contents  of  the 
prospectus,  and  as  argumentatlTe  and  trenching  upon  ^e  profinee 
of  the  Jury.     (Id.) 

22.  Explosion  or  Dtnakiti  at  IXwkujno — ^PnoviHOB  or  Jury— Sup- 
port or  Vebdiot. — ^Whcre  the  defendant  was  charged  with  the  oifense 
of  the  explosion  of  dynamite  at  a  dwelling  with  intent  to  Injure  and 
kill  an  inmate,  and  was  convicted  thereof,  the  jury  is  the  sole  judge 
of  all  questions  of  fact,  and  its  finding  based  upon  evidence  upon 
any  controverted  question  is  conclusive  on  this  court.  It  is  held, 
upon  a  statement  of  the  evidence,  that  it  is  not  only  sufficient  to  top- 
port  the  verdict,  but  that  it  is  persuasive,  satisfactory  and  convincing 
as  to  the  guilt  of  the  defendant.     (People  ▼.  Burke,  72.) 

23.  SumciBNCY  or  Indictment  roR  Explosion  or  Dtnamitb  at 
DwELUNG. — An  indictment  under  section  001  of  the  Penal  Code, 
charging  that  defendant,  on  a  specified  date  and  in  a  specified 
county,  ''did  willfully,  unlawfully,  feloniously  and  maliciously  de- 
posit and  explode  a1^  in  and  near  a  dwelling-house,  being  a  tent- 
house  and  place  where  human  beings  did  then  and  there  and  there- 
tofore usually  inhabit,  assemble  and  frequent,  pass  and  repass, 
dynamite,  Hercules  powder,  and  other  chemical  compounds  and 
explosives,  with  the  intent  then  and  there  to  injure  Lu  Smith,  a 
human  being,  and  that  by  means  of  said  deposit  and  exploding  of 
said  explosives,  said  Lu  Smith  was  thereby  injured  and  endan- 
gered," sufficiently  states  the  offense,  and  meets  all  of  the  require- 
ments of  the  Penal  Code,  and  a  demurrer  thereto  was  properly  over- 
ruled.    (Id.) 

24.  Location  of  Tent-housx — iDSNTinaATiON  or  Canes — ^Pboteotion 
PROM  Further  Prosecution — Proof  op  Particulars. — Though  the 
location  of  the  tent-house  might  have  been  more  definitely  stated, 
yet,  in  so  far  as  locality  is  concerned,  it  was  sufficient  under  the 
indictment  to  aver  that  the  offense  was  committed  in  the  county. 
This,  in  connection  with  the  name  of  the  person  injured,  and  the 
substantive  averments  of  the  crime,  makes  the  identification  thereof 
eomplete,  which  not  only  answers  eveiy  purpose  of  good  pleading, 
but  would  also  protect  the  defendant  from  any  future  prosecution 
for  the  same  oifense,  at  the  time  set  forth,  at  any  place  within  the 
jurisdiction  of  the  superior  court  of  the  county,  upon  which,  under 
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a  plea  of  "onea  in  jeopardj,"  defendant  may  diow  the  partienlaia 
of  the  former  oifenae  to  identify  the  aame  b/  extraneous  evidence. 
(Id.) 

25.  EviDENCB— Good  Bxpxjtation  or  DinENDANT  Foa  Pkaob  and  Chastitt 
— Pbopeb  Cboss-xxamination — ^Hbabino  of  Gontkabt  PASTICa- 
LABS. — Witnesses  offered  to  show  the  good  reputation  of  the  de- 
fendant for  peaee  and  chastity  were  properly  asked  by  the  district 
attorney  on  cross-examination  if  they  had  not  heard  that  the  de- 
fendant, as  a  physician,  had  made  a  practice  of  committing  abor- 
tions, and  at  to  his  having  improper  intereoune  with  women,  and 
taking  undue  liberties  with  female  patients.  Such  questions  were 
properly  permitted  by  the  court,  as  aifecting  the  weight  of  the 
testimony  as  to  defendant's  reputation.     (Id.) 

£6.  Bttlk  as  to  Scope  or  Cboss-kzahination  of  Charaotkb  Wn^ 
NXSSES. — The  rule  is  that  on  cross-examination  of  character  wit- 
nesses, they  may  be  asked  as  to  specific  reports  concerning  the 
trait  of  character  involved,  if  they  have  a  tendency  to  establish 
the  bad  reputation,  although  they  may  not  be  sufficient  for  that 
purpose.     (Id.) 

27.  Question  Disallowed— Indictment  of  Defendant  nr  Ajvothb 
GouNTT — ^Misconduct  not  Established— Pbxsumption  ufon  Ap- 
peal.— ^The  fact  that  the  court  disallowed  a  question  asked  by  the 
district  attorney  of  a  character  witness  for  defendant  whether  be 
had  not  heard  that  the  defendant  was  indicted  In  another  county 
does  not  establish  misconduct  of  the  district  attorney  la  asking 
it,  in  the  absence  of  any  showing  that  he  asked  it  in  bad  faith. 
It  must  be  presumed  upon  appeal  that  the  district  attorney  was 
conscientiously  discharging  his  duty  as  he  understood  it.     (Id.) 

2S.  LiiciTiNO  Number  of  Chabacteb  Witnesses — Discretion  not 
Abused. — It  is  held  that  the  court  did  not  abuse  its  discretion  in 
limiting  the  number  of  character  witnesses  to  thirteen,  when  no 
evidence  was  offered  by  the  prosecution  to  impeach  that  reputation. 
There  must  necessarily  be  a  limit  to  such  inquiries,  and  it  is  for  the 
court  to  prescribe  it  in  such  manner  that  it  is  not  likely  that  any 
additional  witnesses  would  add  weight  to  the  large  number  of  nii- 
impeached  and  uncontradicted  witnesses  introduced.     (Id.) 

29.  Date  of  Ilucit  Relations  Between  Pboseoutbix  and  Defendant 
— Impeachment  on  Cross-examination — Explanation  ok  Redi- 
rect Examination. — ^Where  the  prosecutrix  had  stated  on  direct 
examination  that  her  sexual  intercourse  with  defendant  began  at 
Oakland  in  June,  1906,  and  she  was  impeached  on  cross-examination 
by  her  evidence  before  the  grand  jury  that  in  April,  1906,  defend* 
ant,  at  his  sanitarium,  *'did  things  that  no  physician  should  do 
with  a  patient,"  she  was  properly  allowed  on  redirect  examination 
to  answer  the  question,  "What  were  these  things  f"  by  way  of  ez- 
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planation,  and  to  ftato  facts  and  dxenmstaneoa  tending  to  eorreet 
or  repel  any  wrong  impresBions  or  inferences  arising  from  the  mat- 
ter drawn  out  on  eross-ezamination,  though  defendant's  ease  maj 
be  prejudiced  thereby.     (Id.) 

JO.  Expressed  Motitb  ik  PaocuiUNO  I>ynamits  iboh  Mini — ^Psopek 
EvmiNGs  —  PaiOB  Sblf-sbbvino  DxcSiARATiONS  —  Hbabsat.  —  The 
statement  made  by  the  defendant  at  the  time  when  he  procured 
the  dynamite  from  a  mine  in  Bntte  county,  which  was  subsequently 
exploded  at  the  tent  of  the  prosecutrix,  as  to  his  then  expressed 
purpose  and  motive  in  procuring  it,  was  admissible,  as  calculated 
to  elucidate  and  explain  the  eharacter  and  quality  of  the  act,  and 
so  connected  with  it  as  to  constitute  one  transaction.  But  prior 
self-serring  declarations  to  third  persons  made  several  days  before 
the  visit  to  the  mine,  which  were  no  part  of  the  res  gestae,  were 
properly  excluded  as  inadmissible  hearsay.     (Id.) 

31.  INDUCXMEMT  TO  PBOSECUTUX  TO  liBAVl  STATB— PaTMXHT  BT  AOBNT 

FOB  Dbfbnoant— Circumstantial  Pboop — Qitxstion  fob  Jury^ Ad- 
monition.— The  court  properly  admitted  evidence  that  a  woman 
named,  who  had  no  money  of  her  own,  paid  $750  to  the  prosecu- 
trix to  leave  the  state  before  the  trial  of  the  defendant,  and  it  is 
held  that  all  of  the  circumstances  proved  warranted  the  reasonable 
inference  that  she  was  the  agent  of  the  defendant  in  inducing  such 
departure  from  the  state,  and  that  the  court  properly  submitted 
the  whole  of  the  evidence  to  the  jury,  with  the  admonition,  "Un- 
less you  are  satisfied  from  all  the  evidence  in  the  case  that  the  de- 
fendant did  cause  or  authorise  the  persuasion  or  disappearance  of 
such  witness,  you  cannot  consider  it  as  a  circumstance  against  the 
defendant."     (Id.) 

32.  Pbopxb  Evidbngb  of  Witnbss  Acquainted  Witb  Woman. — ^The 
evidence  of  a  witness  acquainted  with  such  woman  for  several 
years,  and  who  had  opportunity  to  know  the  fasts,  was  propwly 
admitted  to  show  her  movements  and  financial  condition,  which  were 
material  and  relevant  matters.  In  weighing  such  testimony,  the 
court  or  jury  should  consider  the  means  of  knowledge  of  the  wit- 
ness, and  all  facts  tending  to  illustrate  his  credibility  and  the 
weight  of  his  testimony.     (Id.) 

83.   CONSPIBACT — ClBCUMSTANTIAL    EVIDENCE — INFEBBNCE   OF   JUBT. — In 

proving  a  conspiracy,  it  need  not  be  shown  that  the  parties  actually 
came  together  and  agreed  to  enter  into  and  pursue  a  common 
design.  The  existence  of  the  assent  of  minds  which  is  involved 
in  a  conspiracy  may  be,  and  from  the  secrecy  of  the  crime  usually 
must  be,  inferred  by  the  jury  from  proof  of  the  facts  and  circum- 
stances which,  taken  together,  apparently  indicate  that  they  are 
merely  parts  of  some  complete  whole.     (Id.) 
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84.  iLLiorr  Bilatioks  of  Pnoscoumx  With  Othie  Pibsons — 
Parbmtaoi  of  Child. — ^Where  a  ehild  mm  ihown  to  baye  been  bom 
from  the  prosecutrix,  which  she  tectifled  was  the  resalt  of  her 
illicit  relations  with  defendant,  who  as  a  physician  attended  its 
birth,  the  court  properly  eonflned  questions  as  to  her  illicit  rela- 
tions with  other  men  to  a  period  of  time  bearing  solely  upon  tho 
question  of  the  parentage  of  the  child,  as  to  which  there  was 
no  contrary  eridence.  She  could  not  be  impeached  bj  eiidenoe  of 
prior  particular  wrongful  acts,  not  bearing  npoa  such  parentago 
nor  questioned  in  relation  thereto.     (Id.) 

85.  Clum  bt  Defendant  of  Possession  of  Oeioinal  Dtnaicfte — ^Rb- 
BUTTAir— EviDBNOB  OF  SUBSTITUTION. — ^Whcrc  the  defendant  claimed 
to  haTO  kept  the  original  dynamite  purchased  at  the  mine  and  to 
haTC  it  on  the  premises,  it  is  held  that  there  was  sufficient  proof 
la  rebuttal  that  the  dynamite  upon  the  premises  was  purchased 
since  the  explosion  of  the  other  dynamite  at  the  tent  of  the  proso- 
entrix,  and  was  substituted  therefor,  and  that  such  substituta  was 
procured  by  an  agent  of  the  defendant  acting  in  his  belialf.     (Id.) 

86.  Pbopee  Exhibition  of  Child  in  Coubt  bt  Pbosboutbix — ^Pbovinge 
OF  JuBY — Question  of  Similabitt  to  Defendant. — The  prosecu- 
trix had  the  right  to  bring  her  child  with  her  into  court,  and  to 
have  it  in  her  arms  when  testifying  to  its  paternity  by  the  defend- 
ant. In  view  of  the  question  as  to  its  paternity,  It  was  proper 
to  submit  the  child  to  the  iDspection  of  the  jury,  who  were  the 
Judges  as  to  whether  or  not  it  resembled  the  defendant,  and  unless 
such  resemblance  existed,  its  production  in  court  would  be  in  the 
defendant's  favor.     (Id.) 

87.  Evidence — Genebous  Disposition  of  Defendant. — ^The  court  did 
not  err  in  rejecting  evidence  as  to  the  generous  disposition  of  tlie 
defendant.  Such  incidental  end  remote  traits  of  character  art  not 
involved  in  the  proper  evideuce  of  character.     (Id.) 

88.  Mental  Condition  of  Pbosegutbix — Inquiby  not  Bbstbiotbd. — 
It  is  held  that  the  superior  court  did  not  improperly  restrict  the 
cross-examination  of  the  prosecutrix  as  to  her  mental  condition, 
and  that  there  was  no  restriction  or  denial  of  the  defendant's  right 
to  the  broadest  inquiry  of  witnesses  as  to  her  sanity.     (Id.) 

89.  Evidence  of  Otheb  Offenses  —  Connection  With  Offense 
Charged. — ^Whenever  there  is  a  dear  and  logical  connection  between 
two  or  more  oifenses  and  the  oifense  charged,  either  as  bearing  upon 
the  motive  for  that  offense  or  as  indicating  the  guilt  of  the  de- 
fendant in  committing  the  same,  the  evidence  of  such  other  offenses 
is  admissible  against  the  defendant.     (Id.) 

40.  Offenses  Indicating  Motive. — Evidence  of  the  illicit  relations  be- 
tween the  defendant  and  the  prosecutrix  and  the  parentage  of  the 
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ehild  were  elearlj  admisiible  m  bearing  upon  the  motiire  of  the 
defendant  to  eommit  the  offense  charged.     (Id.) 

41.  OmNSES  INDIGATINO  OONBOfOUtNISS  OF  OUILT  Of  OtRHU  CRABOD. 

The  offenses  of  subornation  of  perjury,  and  the  preparation  of  false 
and  substitute  eridenee  to  indicate  the  eontinuona  possession  of  the 
djnamite  which  was  exploded  at  the  tent  of  the  proseeutrizy  and  of 
inducing  tha  prosecutrix  to  leave  the  state,  and  of  defendant's  at- 
tempt to  poison  her  after  the  eonunission  of  the  offense  charged,  all 
indicate  the  defendant's  eonseiousness  of  his  guilt  of  that  offense 

(W.) 

42.  WaiTTXM  Statbmxnt  of  Pkosxoutriz  foe  Use  on  Cbosb-kxamina- 
TiON — Ekbob  mot  Appkaeino. — ^No  prejudicial  error  appears  in  the 
action  of  the  court  in  declining  to  order  the  district  attorney  to 
deliver  to  defendant's  counsel  a  written  statement  of  the  prose- 
cutrix prepared  to  be  used  on  the  district  attorney's  cross-examina- 
tion of  the.  sheriff,  when  tho  sheriff  was  not  asked  concerning  it, 
and  it  does  not  appear  that  he  had  seen  it,  nor  was  it  demanded 
on  the  examination  of  the  prosecutrix,  and  where,  without  refer- 
ence to  whether  it  could  be  used  on  cross-examination  or  not,  its 
contents  do  not  appear  in  the  record  on  appeal.     (Id.) 

43.  Foundation  not  Laid  foe  IicFiAOHicBNTd — ^Where  a  document,  in 
so  far  as  it  appears  material,  could  only  be  used  on  cross-examina- 
tion to  impeach  the  witness,  but  no  foundation  was  laid  for  such 
impeachment,  he  eannot  complain  of  the  court's  action  in  that 
regard.    (Id.) 

44.  Defense  of  Alibi— Pbopee  Evidenge  not  Bbbtbioted-^finion— 
Deglaeationb  not  Pabt  of  Beb  Gestae. — It  is  held  that  the  court 
did  not  restrict  any  proper  evidence  offered  in  support  of  the 
defense  of  alibi  of  the  defendant  when  the  explosion  took  place, 
but  it  properly  sustained  an  objection  to  certain  questions  calling 
for  the  opinion  or  conclusion  of  the  witness,  and  also  properly 
excluded  his  declarationf  which  were  not  part  of  the  rei  gestae  of 
the  explosion  which  caused  the  injury,  but  were  made  at  a  different 
time  and  place,  wliich  could  in  no  way  be  considered  a  part  of  the 
transaction.     (Id.) 

45.  Ezpebt  Evidence— Most  PBAGnoAi<  Way  to  Bbmove  Bocks — 
Question  foe  Jueyw — ^A  witness  qualified  as  a  mining  engineer  was 
properly  held  not  thereby  entitled  to  state  from  his  experience  "what 
would  be  the  most  practical  way  to  remove  those  rocks"  from  de- 
fendant's ground,  for  the  reason  that  tliis  was  not  the  subject  of 
expert  testimony,  but  was  a  matter  for  the  jury  to  determine  from 
evidence  explaining  the  situation  as  to  the  rocks.     (Id.) 

46.  Sbcbbct  of  Defendant  in  Obtaining  Dynamite  fbom  Mine— 
Pbotince  of  Juey. — It  is  held  that  a  question  as  to  whether  there 
was  "any  seere^'  about  the  defendant's  "statements  or  movements 
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or  his  aetionn  in  connection  with  the  gv^tting  of  the  powder,"  which 
WM  obtained  from  the  mine,  eaUed  for  an  inference  or  eoncloaioB 
within  the  ezeliuive  province  of  the  Jory.     (Id.) 

47.  Bbquest  not  to  Till  "at  Ant  Tims.''— It  ie  held  that  a  qaestion 
ae  to  whether  defendant  said  anything  at  the  mine  "at  anj  time 
whOe  he  was  there,  asking  yon  not  to  teU  about  giving  the  powder," 
would  not  be  admissible.  The  question  should  have  been  limited  to 
the  time  when  defendant  procured  the  djnamite.     (Id.) 

48.  Abgument  of  Distbiot  Attornsy — Widi  Bangs  to  bs  Allowed. — 
In  the  argument  of  the  district  attorney  before  the  jury,  the  range 
of  diseussioUy  illustration  and  argument  is  properly  very  wide. 
Matters  of  common  knowledge  and  historical  facts  may  be  referred 
to  and  interwoven  in  such  argument;  and  allusion  may  be  made 
to  the  prevalence  of  crime  and  the  duty  of  the  jury.  He  may 
express  his  belief  as  to  the  guilt  of  the  defendant,  and  that  the 
facts  are  sufScient  to  convince  anyone  of  liis  guilt.     (Id.) 

49.  Allusion  in  Abgoicent  to  People  of  State — Absence  or  Pbeju- 
Di<3E — GoBBEOTiON  BT  CouBT. — ^Whcrc  the  district  attorney  aUuded 
in  his  argument  to  a  law  that  is  "equal  for  the  rich  and  the  poor," 
the  proper  administration  of  which  "will  enjoy  the  confidence  and 
deserve  the  reverence  of  the  people  of  our  state,"  and  then  stated: 
"To-night  the  people  of  the  state  look  here  to  you.  They  are  not 
looking  here  to  find  out  whether  or  not  the  defendant  is  guilty. 
They  have  conceded  that  he  is.  They  are  looking  here  to  find  out 
if  a  court  of  justice  is  to  declare  him  so," — it  is  held  that  if  such 
remarks  be  considered  improper,  it  must  be  presumed  that  any 
injurious  effect  was  forestalled  or  removed  by  the  ruling  of  the 
court  that  "that  statement  as  to  what  the  people  or  other  persons 
think  about  it  is  to  be  disregarded  by  the  jury."     (Id.) 

00.  Pbopeb  iNSTBUonoN — Qxjwr  Based  upon  Personal  Act,  cm  upon 
Beinq  Accessory. — ^The  court  properly  instructed  the  jury  that 
"if  you  are  satisfied  from  the  evidence  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  that  the  crime  charged  in  the  indictment 
was  directed  by  the  defendant,  it  would  be  your  duty  to  find  him 
guilty.  So,  too,  if  you  should  be  likewise  satisfied  from  the  evi- 
dence in  the  case  that  the  explosive  was  deposited  and  exploded  by 
some  other  person  whose  identity  is  unknown,  and  you  should  also 
be  satisfied  from  the  evidence  beyond  a  reasonable  doubt  that  the 
defendant  was  concerned  in  the  commission  of  such  crime  as  above 
explained,  but  that  he  did  not  directly  commit  the  act  constituting 
the  offense,  but  aided  and  abetted  in  its  commission,  or  not  being 
present,  advised  and  encouraged  its  commission,  you  should  liiuwise 
return  a  verdict  of  guilty."     (Id.) 

61.  DisTKioT  Attorney  not  Requirxd  to  Elect — Proper  Indictment 
▲5  Principal— Proof  of  Either  Relation. — The  district  attorney 
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Is  not  required  to  eleet  whether  he  will  proeeeute  or  ask  for  a  eon- 
Tietion  upon  the  ground  that  the  defendant  is  the  principal  or  an 
•eeeseorj  before  the  fact;  but  he  may  ask  for  a  verdict  if  the 
evidence  eatisfles  the  jury  under  either  alternative,  if  there  is  evi- 
dence that  the  crime  waa  actually  eonunitted.  Since  the  defendant 
can  be  charged  in  the  indictment  as  principal,  whether  he  actually 
eonunitted  the  offense  or  was  an  accessory  thereto  before  the  fact, 
he  can  be  justly  convicted  thereunder  if  the  tvidence  shows  that 
he  acted  in  either  relation.     (Id.) 

52.  Absenck  or  Ebrob  in  iNSTBuenoNS  or  Tenable  Ground  ov  Bs- 
VERSAL. — It  is  held  that  there  was  no  error  in  the  instructions  of 
the  court,  and  that  there  is  no  tenable  ground  for  interfering  with 
the  verdict  of  the  jury  or  with  the  judgment  of  the  trial  court. 
(Id.) 

68.   INEBRIETT — ^AFTIDAVIT  fOR  ABEEST — SUFTICIENCT  —  HABEAS  CORPUS. 

An  affidavit  for  arrest,  under  section  2185c  of  the  Political  Code, 
enacted  in  1911  (Stats.  1911,  p.  396),  which  states  that  the  person 
to  be  arrested  "is  so  far  addicted  to  the  intemperate  use  of  stimu- 
lants as  to  have  lost  the  power  of  self-control ;  that  by  reason  thereof 
said  person  is  a  fit  subject  for  commitment  to  a  state  hospita] 
for  the  care  and  treatment  of  the  insane,  and  ought  to  be  confined 
therein  as  an  inebriate,  under  the  provisions  of  section  2185c  of 
the  Political  Code,"  corresponds  substantially  with  the  language  of 
the  statute,  and  cannot  be  held  so  deficient  in  showing  that  he  be- 
longs to  a  class  contemplated  thereby  as  to  entitle  him  to  be  dis- 
charged on  habeas  carpus*     (In  re  Henley,  1.) 

64.  Loss  OF  Self-oontrol — Fact  Inferred  from  Facts  Observed-* 
Matter  of  Knowledge  or  Observation. — The  loss  of  the  power 
of  self-control  and  the  intemperate  use  of  stimulants  are  facts, 
though  the  knowledge  of  them  may  be  the  result  of  inference  from 
other  known  facts;  but  they  are  so  intimately  connected  with  the 
observation  of  the  appearance  or  conduct  of  the  person  as  to  be 
properly  placed  within  the  category  of  knowledge  or  observation, 
rather  than  of  opinion.  They  do  not  require  the  exercise  of  judg- 
ment BO  much  as  the  faculty  of  perception.     (Id.) 

06.  Opinion  as  to  "Inebriety"  Deduced  from  Facts  Observei>^ 
Ui/riiCATE  Fact — Exception  as  to  "Matter  of  Opinion." — If  the 
statement  in  the  affidavit  of  arrest  that  the  accused  is  an  "in- 
ebriate" is  to  be  regarded  as  the  statement  of  an  opinion,  it  is 
merely  the  statement  of  an  ultimate  fact,  deduced  from  facts 
observed  as  to  the  habits  of  the  accused  as  to  "intoxication,"  and 
if  the  conclusion  as  to  the  ultimate  fact  involves  matter  of  opinion, 
it  falls  within  an  exception  to  the  general  rule  as  to  "matter  of 
opinion"  as  thoroughly  established  as  the  rule  itself.     (Id.) 
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66L  Bight  of  Adicission  to  Bail  PtwDiNO  Ezamimatiov  —  Srowdto 
OF  Danokb  to  SArsTT  Bequibxd. — ^Unless  there  is  an  afBrmatiTe 
ghowing  of  danger  to  the  safety  of  one  or  to  eoeiety  ia  ellowing 
the  aeensed  to  be  admitted  to  bail,  he  ii  entitled,  nnder  aeetion 
6  of  artiele  I  of  the  eonBtitutlon,  to  be  admitted  to  bail  until  a 
hearing  and  examination  ean  be  had.     (Id.) 

67.  Selling  and  Giving  Intozioating  Dunk  to  Minob  llNont  Eigh- 
teen— SUFFICIENOT  OF  GOMFLAINT  —  EXCEPTION    OF    PBBSONS    NOT 

Negatived. — ^A  eomplaint  in  a  justieo's  eourt,  nnder  aeetion  397b 
of  the  Penal  Gode,  charging  the  defendant  with  selling  and  giving 
to  a  minor  child  under  the  age  of  eighteen  years  aa  intoxicating 
drink,  is  not  insufficient,  because  it  fails  to  negative  the  exception 
stated  therein,  'that  this  section  shall  not  apply  to  the  parents  of 
■oeh  children,  or  to  guardians  of  their  wards."  The  Umgnage  of 
such  exception  in  no  wise  purports  to  describe  the  oif  ense  specified, 
or  to  make  such  exception  a  part  of  the  definition  of  the  oifenaa. 
(Application  of  Hemstreet,  689.) 

58.  QUALIFIOATIONS   OF  BULB  AS  TO  NSGATiyiNG  EXCEPTIONS  Off  Csna- 

NAL  Pleading — Exception  not  Pabt  of  Offense — Mavom  of  De- 
fense.— ^The  application  of  the  rule  requiring  a  criminal  pleading  to 
negative  exceptions  found  in  the  statute  should  not  be  extended  to 
Indude  cases  where  it  does  not  clearly  appear  that  the  exception  con- 
stitutes a  part  of  the  enactment  defining  the  offense;  and  when  the 
exception  is  not  a  part  of  the  definition  of  the  offense,  and  in  this 
way  does  not  become  a  part  of  the  enacting  clause,  its  existence  is  a 
matter  of  defense.     (Id.) 

09.  Rendition  of  Criminal  Judgment  in  Justice's  Goubt— Lapse  of 
Two  Days  Succeeding  Vebdict— Jubisdiction — Cube  of  Ebbob — 
New  Tbial. — The  rendition  of  a  judgment  in  a  criminal  case  in  the 
justice's  court  more  than  two  days  succeeding  the  verdict  was  not 
an  act  in  excess  of  jurisdiction,  but  was  merely  an  error  in  proce- 
dure, which  defendant  was  entitled  to  have  reviewed  upon  appeal 
and  a  new  trial  granted  on  account  of  such  error,  and  where  he 
availed  himself  of  his  right  to  appeal  to  the  superior  court,  which 
granted  him  a  new  trial,  wherein  judgment  was  properly  rendered, 
he  was  thereby  protected  in  every  right  to  which  he  was  entitled. 
(M.) 

60.  Habeas  Cobpus. — ^Where  the  defendant  was  properly  convicted  both 
in  the  justice's  court  and  in  the  superior  court  upon  appeal,  he  is 
not  entitled  to  discharge  upon  writ  of  haheaa  corpus  on  account  of 
any  procedure  had  in  the  justice's  court.     (Id.) 

61.  Attempt  to  Commit  Gband  Labceny — Natube  and  Pboof  of  Cbimb 
Chaboed. — ^Under  a  charge  of  an  attempt  to  commit  grand  larceny, 
when  the  animiu  furandi  exists,  followed  by  acts  apparently  afford- 
ing a  prospect  of  success,  and  tending  to  render  the  oommission  of 


Cbihinal  LiLW.  827 


CRIMINAL  LAW  (Oontiaued). 

the  crime  effectual,  the  accused  bringe  himself  within  the  letter  and 
intent  of  the  statute.  When  there  if  a  person  from  whom  the  prop- 
erty maj  be  taken,  an  intent  to  take  it  against  the  will  of  the 
owner,  and  some  act  performed  tending  to  aeeomplish  it,  the  crime 
if  committed,  whether  the  property  could  in  fact  be  taken  or  not 
(People  T.  Paluma,  131.) 

62.  Natdbb  of  Attempt  to  Oommit  Gbihs. — ^An  attempt  to  commit 
a  crime,  in  general,  inTolvef  aa  intent  and  endeavor  to  accomplish 
a  crime,  carried  bejond  mere  preparation,  and  combined  with  an 
act  which  falls  short  of  the  thing  intended.  Mere  intention  to  com- 
mit a  ipeciiie  crime  doee  not  of  itself  amount  to  an  attempt  to 
commit  it;  but  there  must  be,  in  addition  to  the  wicked  intent, 
some  act  done  toward  its  ultimate  accomplishment.    (Id.) 

C8.  BuPFOBT  OF  Ykroiot  foe  OFrsNsx  Charged. — It  is  held,  upon  a  re- 
view of  the  evidence,  that  it  is  sni&cient  to  rapport  the  verdict  of 
conviction  of  the  defendant  of  the  crime  of  an  attempt  to  commit 
grand  larcenj  as  charged  in  the  information.     (Id.) 

M.  Geand  Larceny — ^Peioe  Conviotion — Alibi — Evidence  of  Identity 

— CROSS-ErAMINATION — REDIREOT — ^PBIOE  IDENTITY  BY  PHOTOGRAPH. 

Where,  upon  a  prosecution  for  grand  lareenj,  the  defendant  bad 
pleaded  guilty  to  an  alleged  prior  conviction,  and  relied  upon  an 
alibi,  and  sought  upon  cross-examination  of  the  prosecuting  witness 
to  weaken  and  break  his  testimony  as  to  the  identity  of  the  defend- 
ant, who  had  immediatelj  disappeared  after  the  larceny,  and  was 
arrested  for  the  crime  one  year  thereafter  in  Portland,  Oregon, 
the  court  properly  allowed  Ute  witness  to  testify  on  redirect  exami- 
nation that  the  next  day  after  the  discovery  of  his  loss  he  com- 
plained to  the  police  department,  where  he  was  shown  photographs 
of  former  criminals,  one  of  which  he  immediately  reeognized  as  that 
of  the  defendant.     (People  t.  Ferrara,  271.) 

65.  Ground  of   ADinssiBUJTY  of  iDENTinoATiON  by   Photograph — 

CBEDIBn.ITY    OF    EVIDENCE — CORROBORATINO    PbOOF. — ^Thc    prOOf    RS 

to  the  identification  of  the  defendant's  photograph  was  admissible 
not  to  show  the  identity  of  the  accused  aa  the  guilty  party,  for 
which  purpose  it  would  be  incompetent,  but  rather  to  establish  the 
truth  and  credibility  of  his  evidence  that,  after  the  defendant's 
arrest,  he  could  and  did  identify  him  aa  the  guilty  party.  The 
pvidence  of  the  oiRcer,  who  made  the  arrest,  was  also  admissible  to 
corroborate  the  defendant's  evidence  as  to  the  identiiication  of  his 
photograph  made  in  such  oifieer's  presence  in  the  police  depart- 
ment.    (Id.) 

06.  Remark  of  Court  in  Admittihg  Evidence  as  to  Photograph — 
Absence  of  Objection — Possibility  of  Injury  Waived. — ^Where 
the  court  remarked  upon  admitting  the  testimony  of  the  prose- 
cuting witness  as  to  the  photograph  of  defendant  found  in  the 
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office  of  the  police  department  that  perhaps  the  picture  was  found 
at  a  place  where  it  had  no  right  to  be,  no  objection  having  been 
taken  to  anch  remark  at  the  time,  the  possibility  of  injury  to  tho 
defendant  therefrom  cannot  be  considered.     (Id.) 

67.  Eeferxnci  in  Testimony  or  Officee  as  to  Pbiob  Tbotjblb  of 
Defendant — ^Defendant  not  Pbejudiced. — ^A  reference  in  the  tes- 
timony of  the  arresting  officer,  who  corroborated  the  eyidence  of 
the  defendant  as  to  the  identiflcation  of  defendant's  photograph, 
to  the  fact  that  the  defendant  had  been  in  trouble  before,  eonld 
not  prejudice  the  defendant,  he  baring  by  his  plea  of  guilty  to  a 
prior  conviction,  injected  that  matter  into  the  case,  so  that  there 
was  no  violation  of  section  1006  of  the  Penal  Code  by  the  prose- 
cution.    (Id.) 

68.  Chabqe  of  Murdeb  —  Pbopxi  Conyiction  of  Manslauohtke — In* 

STKUCTIONS  AS  TO  MUBDIft  Uf  FtBST  AND  SSOOND  DEOBO  NOT  PfeB- 

JUDIGIAL. — Where  a  defendant  charged  with  murder  was  properly 
convicted  of  manslaughter  under  the  evidence,  he  cannot  be  preju- 
diced by  alleged  errors  in  instructions  given  with  referenee  to 
murder  in  the  first  and  second  degree  of  which  he  was  acquitted. 
It  is  therefore  unnecessary  to  consider  a  specification  of  error  in 
refusal  to  charge  that  such  higher  offenses  were  not  made  out 
(People  V.  Chutuk,  768.) 

69.  Proper  Instruotion  as  to  Naturx  of  Offense — ^Killins  Caussd 
BT  Blow — ^"Adequate  Provocultion." — Where  the  killing  was  cansod 
by  a  blow  with  the  fst  on  the  side  of  the  jaw  and  neck  of  tho 
deceased,  in  the  hesit  of  passion,  the  court  properly  instructed  tho 
jury  that  "when  the  mortal  blow,  though  unlawful,  is  struck  in  tho 
heat  of  passion,  excited  by  a  quarrel,  sudden,  and  of  sufficieal 
violence  to  amount  to  adequate  provocation,  the  law,  out  of  for- 
bearance for  the  weakness  of  human  nature,  will  disregard  the 
actual  intent,  and  will  reduce  the  offense  to  manslaughter,"  but  that 
"if  the  intent  exists  and  the  killing  is  unlawful,  it  will  be  murder, 
even  though  done  upon  a  sudden  quarrel  or  heat  of  passion,  unless 
there  was  adequate  provocation,  which  is  not  produced  by  opprobri- 
ous or  contemptuous  actions  or  gestures,  without  assault  upon  tho 
person  or  trespass  against  lands  or  goods."     (Id.) 

70.  Instructions  Properly  Presenting  a  Question  of  Fact  fob  the 
Jury. — It  is  held  that  these  instructions  and  other  similar  instruc- 
tions as  to  the  intent  with  which  the  blow  was  struck  presented  a 
question  of  fact  for  the  jury,  and  were  not  improper,  and  that  the 
court  properly  refused  directly  to  instruct  the  jury  as  to  the  intent 
with  which  the  blow  was  struck,  which  was  a  question  for  the  jury. 
(Id.) 

71.  Effect  of  Instructions  Tabin  Together. — it  is  held  that  taking 
the  instructions  together,  they  fairly  presented  the  law  to  the  jury, 
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and  that  there  WM  nothing  thereia  ifhieh  eould  have  a  tendenej  to 
mislead  the  jury  or  to  prejudice  the  righte  of  the  defendant,  either 
m  to  the  law  of  self-defenaei  or  the  lubjeet  of  reasonable  doubt, 
and  that  there  was  bo  prejudicial  error  in  the  giving  or  refusal  of 
any  instructions.     (Id.) 

72.  Unwaulantsd  Cbitioisk  or  AonoN  or  Distkict  Attorney. — It  is 
held  that  a  criticism  urged  by  defmdant  of  the  action  of  the  dis- 
trict attorney  is  unwarranted;  and  that  there  is  nothing  in  the 
record  indicating  anj  improper  statement  made  bj  the  district  at- 
torney, not  based  upon  proper  and  logical  inferences  from  the  testi- 
mony adduced.     (Id.) 

T8.  MusDEB — CoNYionoN  or  Mamslaughtbb — EnxiNO  or  Flebino 
Felon — Gbiminal  Neougbmob  not  Established — ^Ybbdict  Unsup- 
roBTBD — Bbvebsal. — Upon  a  prosecution  for  murder,  where  the  de- 
fendant was  convicted  of  manslaughter  and  the  evidence  establishes 
without  conflict  that  the  deceased  had  committed  a  felony  and  was 
fleeing  from  the  pursuit  of  citizens  with  a  view  to  apprehend  him, 
of  which  defendant  was  one  who  commanded  him  to  halt,  which 
he  refused  to  do,  whereupon  defendant  fired  the  fatal  shot,  it  is 
held  that  the  evidence  wholly  fails  to  establish  any  criminal  neg- 
ligence on  defendant's  part,  which  must  be  proved  beyond  a  reason- 
able doubt,  to  warrant  the  verdict,  that  there  is  no  evidence 
warranting  the  conviction,  and  that  the  judgment  must  be  reversed. 
(People  V.  Lillard,  343.) 

74.  Justifiable  Homioide. — ^Under  section  197  of  the  Penal  Code,  homi- 
cide is  justifiable  when  necessarily  committed  in  attempting,  by  law- 
ful ways  and  means,  to  apprehend  any  person  for  any  felony  com- 
mitted; and  the  general  rule  is  that  even  a  private  person  is  justified 
in  killing  a  fleeing  felon  who  cannot  otherwise  be  taken  if  he  can 
prove  that  the  person  is  actually  guilty  of  a  felony.     (Id.) 

76.  Murder  —  Sufticienct  or  Evidence  to  Support  Verdict  —  Incon- 
sistbncibs  or  Witness  to  Grime. — Where,  upon  a  prosecution  for 
murder,  the  verdict  was  evidently  based  mainly  upon  the  evidence 
of  the  brother  of  the  deceased,  as  an  eye-witness  of  the  crime,  it  is 
held  that,  notwithstanding  inconsistencies  in  his  statement  as  to  mat- 
ters of  detail,  it  cannot  be  said  that  there  was  anything  in  his  tes- 
timony as  to  the  homicide  from  which  the  reviewing  court  could 
justly  conclude  that  his  entire  testimony  is  per  se  unbelievable,  and 
could  not,  if  accepted  in  the  main  by  the  jury,  warrant  their 
verdict  as  against  the  defendant's  story  of  self-defense.  (People 
V.  Hay  don,  543.) 

70.  Test  or  Incredible  Testimony. — ^Testimony,  in  order  to  bear  upon 
its  face  such  improbability  as  to  render  it  unbelievable,  must  in- 
volve a  claim  that  something  has  been  done  that  it  would  not  seem 
possible  could  be  done,  under  the  circumstances  described,  or  in- 
volve conduct  that  no  sane  person  would  be  likely  to  do.     (Id.) 
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77.  Peovincb  or  Appellati  Ooubt  and  or  JTubt. — Appellata  eourti  an 
not  authorized  to  review  the  evidence,  except  when,  upon  iti  faee, 
it  may  be  justlj  held  that  it  is  insufficient  to  support  the  ultimate 
issue  involved,  in  which  case  it  is  not  an  issue  of  fact,  but  purely 
one  of  law.  Such  eourts  are  in  no  position  to  determine  the  credit 
of  witnessety  or  to  weigh  their  testimony,  which  is  the  sole  province 
of  the  Jury  in  a  criminal  case.  In  the  present  ease,  the  jury  were 
authorized,  in  the  discharge  of  their  duty,  to  accept  the  testimony 
of  the  brother  of  deceased  as  to  the  faets  of  the  homicide,  however 
weak  it  may  bo  in  other  respects,  and  to  reject  any  ovidonce  con- 
trary to  his  testimony  as  to  such  facts.     (Id.) 

78.   INAFPLICABILITT    Or   AXSMDIONT   Or    OONSTITUTIOM    TO    BevIBW    (HP 

GoNrUGTiNO  EviDKNOB.— The  recent  amendment  of  the  state  eoa- 
•titution  by  adding  section  4^  of  article  ni  thereof  (Stats.  1911, 
pi.  11,  p.  1778),  prohibiting  reversals  in  criminal  eases  for  error, 
''unless,  after  an  examination  of  the  entire  cause,  including  the 
evidence,  the  court  shall  be  of  the  opinion  that  the  error  complained 
of  has  resulted  in  a  miscarriage  of  justice,"  is  inapplicable  where 
no  error  appears  in  the  case  upon  any  question  of  law,  and  the 
verdict  is  sustained  upon  conflicting  evidence.     (Id.) 

79.  GoNSTBUcnoN  or  Amsndicint  —  Psovision  or  Oonstitution  Lnc- 
iTiMo  Appbllatk  Courts  to  "Questions  or  Law"  UKAmerKD. — 
The  appellate  court  deems  it  certain  that  "said  amendment  was  not 
intended  to  change,  nor  has  it  changed,  the  very  sensible  rule  pro- 
scribed by  the  constitution,  and  for  so  many  years  adhered  to  in 
this  state,  that>  in  the  exercise  of  their  appellate  jurisdiction,  the 
appellate  courts  are  restricted  to  the  consideration  of  questions  of 
law  alone,  and  that  therefore,  as  before  stated,  the  matter  of 
evidence  does  not  constitute  a  subject  of  review  by  those  tribunals 
except  where  there  necessarily  arises  from  the  evidence,  or  is  pre- 
sented thereby,  from  its  very  nature,  a  question  of  law.     (Id.) 

80.  Comment  bt  Supreme  Coubt  in  Order  Dentinq  Bbhbarino. — In 
the  order  of  the  supreme  court  denying  a  rehearing,  in  this  ease, 
that  court  commented  thus  on  the  foregoing  statement  of  law: 
"This  court  regards  this  statement  as  wholly  unnecessary  to  the 
decision  of  the  case.  The  denial  of  the  petition  for  a  rehearing 
is  not  to  be  construed  as  an  indication  of  approval  or  disapproval 
of  said  statement  by  the  supreme  court."     (Id.) 

81.  Evidence — Postal  Card  as  to  Straying  Cattle. — ^It  is  held  that 
there  was  no  error  prejudicial  to  the  defendant  in  the  admission 
in  evidence  of  a  postal  card  received  by  the  father  of  deceased 
from  the  owner  of  an  adjoining  range  as  to  the  whereabouts  of  ^ 
his  cattle,  and  on  which  the  father,  addressing  his  sons,  had  written 
a  request  that  if  they  saw  the  writer,  to  "thank  him  for  telling  ns." 

(Id.) 
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82.  Cboss-bxamination  or  Bbothxb  of  Digiased — Woi7ni>  Bxobivxi>^ 
BiLATivB  Position — Eibob  Without  Pasjudicx. — It  wai  error  to 
rejeet  a  question  aeked  on  eroM-ezamination  of  the  brother  of 
deceased  as  to  whether  hif  position  waa  not  on  the  left-hand  side 
of  defendant  when  he  received  two  woundf  in  his  right  arm,  for 
the  purpose  of  making  it  appear  that  the  shots  were  accidental, 
when  he  was  firing  at  deceased,  merelj  on  the  ground  that  the 
question  was  "purelj  argumentaliTa'';  but  It  is  held  that,  in  yiew 
of  other  eyidenee,  the  error  was  wholly  without  prejudice.     (Id.) 

85.  Admission  or  Bloody  QARicxNTi  or  Dkobasxd— Corroboration  or 

WiTNsss  roR  Prosxoution — Intention  or  Mortal  Wound. — The 
court  did  not  err  in  admitting  in  evidence  for  the  prosecution  the 
bloodj  over  and  under  shirts  worn  bj  deceased  at  the  time  of  the 
fRtal  shot,  as  part  ef  the  case  for  the  prosecution,  In  corroboration 
of  the  evidenoe  of  the  brother  of  deceased  as  to  the  homicide,  and 
to  show  that  the  shot  fired  bj  defendant  took  effect  in  a  vital  part 
ef  the  body,  as  indicated  bj  the  garments,  and  the  intention  of 
defendant  to  inflict  a  mortal  wound.     (Id.) 

84.  Sustaining  Burden  or  PROor — ^People  not  Bbquired  to  Antkh- 
patr  Positions  or  DxrxNDANT. — The  people,  in  the  maintenance  of 
the  burden  upon  them  of  proving  the  guilt  ef  the  defendant,  are 
not  bound  to  anticipate  the  contentions  or  concessions,  if  any,  which 
the  defendant  intends  to  make,  or  to  assume  that  certain  matters 
or  theories  supporting  the  hypothesis  of  guilt  will  not  be  disputed 
by  defendant     (Id.) 

S6.  Absbncx  or  Defendant  tbcu  Coroner's  Inquest — ^EVidenci  not 
Prejudicial. — It  was  not  prejudicial  to  the  defendant  for  the  prose- 
cution to  prove  that  he  was  not  present  at  the  coroner's  inquest 
held  at  the  scene  of  the  homicide,  as  there  could  be  no  implied 
concession  on  his  part  of  guilt,  in  such  case,  as  there  might  be  If 
he  were  present  and  silent  thereat.     (Id.) 

86.  Bad  Bbputation  or  Deceased  roR  Peace  and  Quiet — Proper 
Cross-examination — ^looal  Factional  Dispute. — ^Where  evidence 
was  introduced  to  show  that  the  reputation  of  the  deceased  for 
peace  and  quiet  in  the  community  where  his  family  resided  was 
bad,  it  was  proper  to  allow  the  district  attorney  to  ask,  on  cross- 
examination,  whether  such  reputation  was  not  owing  to  a  local 
factional  fight  on  the  liquor  question,  not  involving  any  other 
question,  although  the  deceased  is  not  shown  to  have  belonged  to 
one  of  those  factions.     (Id.) 

87.  Gross-examination  or  Witness  roR  Defendant  —  Intoxication 

During  Trial. — It  may  be  shown  from  the  cross-examination  of 
a  witness  for  the  defendant  that  he  was,  during  practically  all 
of  the  time  of  the  trial,  under  the  influenoe  of  intoxicating  liquors, 
as  bearing  upon  the  witness'  memory  or  want  of  memory  as  to  the 
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testimonj  given  hj  him^  where  the  eron-ejokinination  showed  jw- 
tiflcation  for  the  inqair/.     (Id.) 

88.  Evidence  or  Good  Chaeactbk  or  Deceased  voe  Pkaob  and  Quiet 
—  IMPBOPEB  Cross-examination  —  Assaui/t  upon  Honesty  and 
Integbitt. — ^Where  a  witness  had  testified  to  the  general  good  repu- 
tation of  the  deceaiied  for  peace  and  quiet,  in  a  place  where  ha 
lived  for  three  jears,  it  waa  not  admissible  to  inquire  on  erossr 
examination  as  to  incidents  affecting  his  honestj  and  integritj. 
Such  inquiry  was  not  relevant  for  anj  purpose.  The  true  rule  as 
to  character  evidence,  in  a  eriminal  ease,  is  that  it  should  be 
confined  to  the  trait  of  character  in  issue,  and  should  bear  some 
analogy  and  reference  to  the  nature  of  th«  eharge.     (Id.) 

89.  Unfriendliness  or  Witness  roE  DsrENDANT  Towaed  Familt  or 

Dec£asei>— Cross-examination  as  to  En  mitt — Impeaching  Evi- 
dence.—  Where  defendant  admitted  unfriendliness  toward  the 
family  of  the  deceased,  but  denied  positive  hostility,  on  cross- 
examination  the  prosecution  had  the  right  to  lay  tho  foundation 
for  impeaching  evidence  that  he  was  so  hostile  to  them  that  he 
had  stated  that  he  had  leased  land  to  the  defendant  in  order  that 
he  might  kill  the  sons  if  they  drove  his  horses  off  of  the  range. 
The  fact  that  such  impeaching  evidence  had  a  far-reaching  effect 
against  the  witness  is  not  a  ground  upon  which  impeaching  evidence 
may  be  excluded,  the  only  remedy  being  to  have  its  effect  limited 
by  an  instruction.     (Id.) 

90.  Absence  or  Prejudicial  Error  in  Bulings  or  Court. — It  Is  held 
that  no  prejudicial  error  appears  in  the  rulings  of  the  coxirt  upon 
the  admission  or  exclusion  of  evidence,  and  that  no  ground  appears 
in  the  record  for  a  reversal  of  the  judgment  and  order  appealed 
from.     (Id.) 

91.  Impaneling  Jury — ^Peremptory  Challenges — ^Panel  Depletb>-» 
Prejudicial  Error  not  Shown. — ^Though  it  is  the  usual  and  better 
practice  to  have  a  full  panel  in  the  jury-box,  in  a  eriminal  case,  be- 
fore requiring  the  exercise  of  peremptory  challenges,  yet  where  a 
full  panel  had  been  sworn  on  their  voir  dire,  and  four  of  them  had 
been  excused  as  disqualified,  and  no  prejudice  appears  to  the  de- 
fendant, in  such  case,  from  being  required  to  exercise  peremptory 
challenge  upon  the  remainder  of  the  panel,  and  there  being  no  code 
provision  or  express  ruling  of  the  supreme  court  applicable  to  such 
facts,  it  is  held  that  no  reversible  error  was  committed.  (People  v. 
Harrison,  288.) 

92.  Challenges  to  Jurors  tor  Cause — Erroneous  Impressions  as  to 
Law — ^CoNrLiCT — Guidance  by  Instructions — ^Proper  Disallow- 
ance.— An  impression  in  the  mind  of  one  juror,  due  to  an  erroneous 
idea  as  to  the  failure  of  the  defendant  to  take  the  stand  as  a  wit- 
ness, and  an  impression  in  the  mind  of  another  jorori  due  to  ma 
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erroneona  idea  as  to  the  preaumption  of  innocence  with  which  the  law 
clothes  the  defendant,  does  not  neeessarilj  show  a  disqualification  of 
either  of  such  jnrort  for  cause,  where  the  evidence  in  each  matter  is 
conflicting,  and  each  of  said  jurors  stated  on  cross-examination  that 
ho  would  be  guided  as  to  the  matter  wholly  by  the  court's  instructioni. 
In  such  case  each  challenge  for  cause  was  properly  disallowed.     (Id.) 

03.  EviDENCi — Objkotion  to  Pkosxoutbix  as  Incompetent — Expeut 
Witness — Presumption— Examination  et  Couet — ^Discretion  not 
Disturbed. — It  appearing  that  the  prosecutrix  under  a  charge  of 
statutory  rape  was  fifteen  years  of  age,  she  was,  under  the  law,  pre- 
sumed to  be  competent  to  testify;  and  where  her  competency  was 
objected  to,  and  defendant  offered  an  expert  witness  to  the  contrary, 
and  a  preliminary  examination  as  to  her  competency  was  had  by  the 
eourt,  out  of  the  presence  of  the  jury,  and  the  court  became  satisfied 
from  her  understanding  and  answers  that  she  was  competent  to  tes- 
tify, the  discretion  exercised  in  yiew  of  her  answers,  in  favor  of  the 
presumption  of  eompeteney,  will  not  be  disturbed.     (Id.) 

M.  Pboprixtt  or  Pbeuminaet  Examination  or  Witness  bt  Court.-^ 
The  preliminary  examination  of  the  witness,  whose  competency  was 
objected  to,  by  the  eourt,  was  proper,  and  afforded  the  very  best 
Evidence  upon  which  to  determine  the  question  of  competency,  which 
was  matter  solely  for  the  trial  judge  to  determine,  as  a  question  of 
law,  preliminary  to  the  admission  of  her  testimony  in  evidence.  The 
jury  were  not  concerned  with  that  question  of  law,  and  the  court, 
in  the  exercise  of  its  discretion,  properly  excluded  it  from  hearing 
the  evidence  required  to  determine  that  question.  It  is  only  the  evi- 
dence adduced  at  the  trial  that  must  be  made  in  public  and  in  the 
presence  of  the  accused.     (Id.) 

95.  Proper  Exclusion  or  Evii>xngb  or  PHTSiaAN  at  Trial— Eemoti 

Evidence  as  to  Inoompxtbnct. — ^Where,  after  the  court  had  deter- 
mined the  question  of  competency  of  the  prosecutrix,  and  her  testi- 
mony had  been  admitted  in  evidence,  the  defendant,  as  part  of  his 
ease,  offered  the  evidence  of  a  physician,  by  whom  it  was  proposed 
to  show  the  condition  of  the  girl's  mind  some  two  years  before  the 
Introduction  of  her  testimony  in  evidence,  the  court  properly  sus- 
tained an  objection  to  such  evidence  as  too  remote.     (Id.) 

96.  Evidence  or  Physician  not  Admissible  tor  Impeachment. — The 
evidence  of  such  physician  was  not  admissible  for  the  purpose  of  im- 
peachment, for  the  reason  that  it  is  not  one  of  the  modes  prescribed 
in  sections  2051  and  2052  of  the  Code  of  Civii  Procedure,  for  im- 
peaching a  witness.     (Id.) 

97.  Statutory  Rape — Single  Preliminary  Examination  or  Persons 

Separately  Charged— Part  of  Deposition  or  Deceased  Witness. 

The  mere  fttct  that  two  persons  separately  charged  with  the  crime  of 
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•tatntory  rape  upon  tht  person  of  tbf  proseeuting  witnen  were  hM 
to  answer  at  one  single  preliminarj  examination,  it  appearing  that 
the  offenses  were  eommitted  at  about  the  same  time  and  under  the 
same  surroundings,  and  that  part  enlj  of  the  deposition  of  a  de- 
ceased witness  taken  thereat  related  to  the  charge  against  the  present 
defendant,  cannot  deprive  the  state  of  its  rights,  under  section  686 
of  the  Penal  Code,  to  introduce  such  parts  of  the  deposition  as  are 
competent  evidence  upon  the  trial  of  defendant.     (Id.) 

98.  Remainder  or  Deposition  in  Reoobd  not  Prxjudioino  Appellant. 
Under  the  rulings  made  upon  the  trial,  the  fact  that  the  entire  depo- 
sition is  embodied  in  the  record  upon  appeal,  which  shows  dearlj 
the  parts  admitted,  cannot  prejudice  the  defendant  appealing.     (Id.) 

•9.  Statutoet  Rape — ^Interooubsb  With  Step-daughter — Suppobt  of 
Vebdict — ^Uncorrobobatid  Evidence  or  Pboseoutsix — ^Presump- 
tion— Review  upon  Appeal. — Where  the  defendant  was  aeeused  of 
statutorj  rape  bj  sexual  intercourse  with  his  step-daughter  of  tiw 
age  of  thirteen  jears,  and  was  convicted  upon  her  uncorroborated 
testimony,  it  is  held  that  it  must  be  assumed  upon  appeal,  in  th« 
absence  of  anything  appearing  in  the  record  to  the  contrary,  that  the 
jury  reached  their  verdict  with  a  full  realization  of  their  sworn 
duty,  free  from  passion  or  prejudice,  and  also  that  the  trial  judge, 
who  refused  a  new  trial,  was  satisfied  with  the  verdict,  and  that  it 
cannot  be  said  that  a  condition  of  the  record  appears  which  wouia 
warrant  this  court  in  interfering  with  the  verdict.  (People  v.  Lewis, 
359.) 

too.  Requested  Instructions  Properly  Refused— Danger  or  Convic- 
tion upon  Uncorroborated  Evidence — Caution  as  to  Evidence 
Long  After  OrrENSB. — The  court  properly  refused  requested  in- 
structions for  the  defendant,  one  of  which  stated  that  "in  the  ab- 
sence of  corroborating  testimony,  it  is  dangerous  to  find  a  verdict 
of  guilty,"  and  the  other  of  which  stated  "that  the  testimony  of 
children  should  be  received  with  great  caution,  and  this  is  especially 
the  case  when  the  children  are  of  tender  years,  and  the  events  they 
are  relating  happened  a  long  time  previous  to  the  time  they  are  on 
the  stand,"  where  it  appears  that  the  offense  charged  occurred  in 
April,  and  the  trial  occurred  in  the  following  June,  and  the  court 
g&ve  proper  cautionary  and  admonitory  instructions.     (Id.) 

101.  Construction  or  Charge  or  Court — ^Law  or  Reasonable  Doubt — 
Conviction  on  Sols  Evidence  or  Prosecutrix. — ^Where  the  court 
fully  instructed  the  jury  as  to  the  law  of  reasonable  doubt,  and 
that  they  ''must  find  that  each  and  every  fact  essential  to  conviction 
must  be  proved  beyond  all  reasonable  doubt  and  to  a  moral  cer- 
tainty," it  is  not  necessary  to  repeat  that  law  with  every  instruc- 
tion, and  it  must  be  held  implied  in  an  instruction  that  "if  the  jury 
believo  the  prosecutrix,  they  cuo  convict  on  her  evidence  alone.*'    It 
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must  be  presumed  that  the  Jwrj  understood  from  the  instructions 
that  thej  were  not  required  to  eonviet  on  the  eridence  of  the  prose- 
eatriz  unless  eonvineed  ef  the  tmth  of  her  eridence  beyond  a  reason- 
able doubt.     (Id.) 

102.  Statutobt  Bapi — InmoouRSs  With  Touk«  Gibl — Sufpokt  o» 
Yeboiot — Admission  or  Gxiii;r — Tkstimont  or  Pbosecutrix. — 
Where  the  defendant  was  ehar^^  with  the  crime  of  8tatutor7  rape, 
bj  sexual  intercourse  with  a  joung  girl  twelye  years  of  age,  of  which 
he  was  convicted,  it  is  held  that  evidence  which  Justified  the  jurj 
in  believing  that  he  admitted  his  guilt,  taken  together  with  the  tea- 
timonj  of  the  prosecuting  witness,  which  was  direct  and  unmtstak- 
ablj  established  the  charge,  if  believed  bj  the  jur/,  amply  supported 
the  verdict.     (People  v.  Liggett,  867.) 

103.  SUBFUSB  ST   WITNS88   rOB   PBOPLS — CONTRABT   EVIDXNOI   ON   PrS- 

UMiNAET  Examination  —  Impbaohmbnt  —  Bkoobd  not  Proved — 
Immaterial  Ceoss-bxamination. — ^Where  a  witness  for  the  people 
gave  surprising  evitfenee  contrary  to  her  evidence  on  preliminary 
examination,  the  record  ef  such  examination  is  not  admissible  as 
independent  proof,  but  merely  to  lay  the  foundation  for  impeach- 
ment of  her  surprising  evidence;  but  where  the  preliminary  exam- 
ination waa  not  introduced,  a  question  to  the  witness  by  defendant 
•n  cross-examination  as  to  whether  she  was  told  by  the  parents  of 
the  child  to  testify  as  she  did  at  the  preliminary  examination  was 
immateriaL     (Id.) 

104.  Evidence  or  Phtsiciak  ^  Intkbcoubsb  EmoTED  —  Buptubko 
Htmen  —  Venereal  iNrEcriON. — ^Evidence  of  the  physician  who 
examined  the  young  girl  was  admissible,  for  the  purpose  of  show- 
ing that  sexual  intercourse  had  been  effected,  that  she  had  a  ruptured 
hymen,  and  that  there  were  evidences  of  venereal  infection.  Each 
of  these  circumstances  tended  to  show  intercourse.     (Id.) 

105.  EviDENCB  or  Prior  Unchaste  Repute  or  Ck)NDUCT  Inadmissible — 
Absbncb  or  Specific  Oftbr  as  to  Cause  roB  Venereal  iNrEcriON. 
Evidence  that  the  prior  reputation  of  the  prosecutrix  was  bad  in 
respect  of  chastity,  or  a  mere  offer  to  prove  prior  sexual  intercourse 
of  other  persons  with  her,  was  inadmissible,  and  could  not  justify 
the  defendant's  intercourse  with  her  while  under  the  age  of  con- 
sent. Nor  can  such  evidence  be  justified  on  the  ground  of  the  tes- 
timony of  the  physician  as  to  her  venereal  infection,  and  that  the 
defendant  may  now  show  that  someone  else  "has  done  that  act," 
in  the  absence  of  any  specific  offer  to  show  that  the  venereal  infec- 
tion was  or  may  have  been  caused  by  some  other  person  than  the 
defendant.     (Id.) 

106.  Proper  Instruction  as  to  Testimony  of  Prosecuting  Witness. 
The  court  properly  instructed  the  jury  that  "while  it  is  the  law  that 
the  testimony  of  the  proeecuting  witness  should  be  carefully  scanned, 
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•till  thiB  does  not  mean  that  foeli  •ridenee  in  ntrer  lalBeient  to 
Tiet>  nnd  if  jon  belioTe  th«  proeeeating  witneie,  it  is  joor  duty  to 
render  a  Terdies  ef  fnil^."  In  this  ease  tlM  aet  of  eopulation  eon 
stituted  the  offense,  and  the  intent  with  whieh  the  defendant  com- 
mitted the  act  is  immateriaL  The  proseenting  witness  testilled  to 
the  act,  and  if  the  jniy  beliMred  her,  his  goilt  would  necessiri^y 
foUow.     (Id.) 

107.  iNSTBUOnON  AM  TO  BXASOMABLB  DOUBT — ^EULBOBATIOir  UPON  DlFINI- 

TiON  OF  JuanoB  Shaw  not  Afpbotbd — SxmaAL  not  JusTonKD. — 
While  it  is  not  approved  that  trial  courts  should  attempt  anj  elabo- 
rate improvement  upon  tho  often  approved  deftnition  of  reasonable 
doubt  given  hj  Chief  Justice  Shaw,  and  the  elaboration  thereupon 
by  the  trial  court  is  not  an  improvement,  jet  this  court  ftnds  noth- 
ing in  it  to  justifj  the  reversal  of  the  cause.     (Id.) 

108.  AtTBMPT  to  COMICIT  BOBBKBT— 49xiVnOEKNT  OVBET  ACT. — ^It  is  held 

that  the  evidence  in  the  record  is  sufficient  to  sustain  a  conviction 
for  an  attempt  to  commit  robberj,  since  it  shows  more  than  mere  act  % 
of  preparation,  and  shows  a  sufficient  evert  act  to  constitute  tibe 
erime  charged.     (People  t.  Moran,  200.) 

100.   CONRDEBATBS  IN  GBIMS— COMMITTEE  OV  OVKET  AOT  NOT  UaTEEIAL. 

Where  the  whole  case  shows  that  defendants,  jointlj  indicted  for 
the  same  offense  of  attempting  to  commit  robberj,  were  each  re- 
sponsible for  the  criminal  acts  of  the  other  committed  in  further- 
ance of  their  joint  enterprise,  it  is  unimportant  that  the  evidence 
in  the  record  upon  appeal  in  this  case  does  not  show  which  of  the 
defendants  committed  the  overt  act     (Id.) 

110.  Seduction  Undee  Peomise  or  Mabbiaob — ^Essentialb  or  Offense 
— Seduotion  et  Maeried  Man — ^Ionoeance  of  Mabbiaoe  Essential. 
Before  the  crime  of  seduction  as  defined  bj  section  268  of  the  Penal 
Code  is  made  out,  it  must  appear  that  the  prosecutrix  has  relied 
upon  the  promise  of  the  accused  that  he  will  marry  her.  If  the 
accused  is  a  married  man,  it  must  appear  that  he  seduced  her  under 
a  promise  of  marriage,  she  not  knowing  that  he  has  a  wife,  in  which 
case  the  illegality  of  his  promise  does  not  excuse  him;  but  if  at  the 
time  of  giving  her  consent  she  knew  that  the  man  was  married,  she 
is  not  excused  for  the  surrender  of  her  chastitj  to  him  bj  reUanee 
upon  his  illegal  promise.     (People  v.  Wright,  171.) 

111.  CoNFLiCTiNO  Evidence  as  to  Knowlkdoe  of  Mabbiaob — ^Prejudi- 
cial Erboe  in  Befusino  Instruction. — Where,  upon  a  prosecution 
for  seduction,  the  evidence  is  eonfiieting  upon  the  question  whether 
or  not,  at  the  time  of  the  commission  of  the  alleged  offense,  the 
prosecutrix  knew  that  the  defendant  was  a  married  man,  it  is  prejudi- 
cial error,  amounting  to  a  miscarriage  of  justice,  to  refuse  to  insttnct 
the  jurj  that  if  the  prosecutrix  knew  at  such  time  that  the  defendant 
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WM  married,  ah*  wm  not  juatUted  im  nljisg  npon  hit  promiM  U 
marry  her.     (Id.) 

See  Juvenile  Oenrft; 
PAHAGEa    See  Bank,  1-7;  Eleetrle  Gompaaj. 
DEBTOB  AND  CREDITOR    See  Aeeonat;  Ajeignmeiit|  Onanuify. 

DEED. 

1.  CoswucTOK^  Glaims  10  Laivd— Plaintiiv  ▲  Bona  Tarn  PxntoHASxa 
iBOM  Common  Qbantqi»  Without  Notiob  ow  Peiob  XJnrboobded 
Dud. — In  an  aetion  te  determine  coniiieting  claimi  to  land,  where 
the  plaintiff  and  the  defendants  claim  title  nnder  a  common  grantor, 
hot  it  appears  that  plaintiff  was  a  bona  fide  purchaser  for  value, 
under  a  recorded  deed,  without  notice  of  a  prior  unrecorded  deed, 
under  which  the  defendants  claim  title,  it  is  held  that  the  evidence 
if  amplj  sufficient  to  sustain  the  subsequent  title  ef  the  plaintiff,  as 
such  hona  fide  purchaser.     (Sears  v.  Douthitt,  774.) 

I.  SUFFIOIIMT   DeLIYKBT   OV   DKXD   TO   PLAINTIFF — DxUyXBT    TO   BANK 

A8  AOBNT  OF  PLAINTIFF. — The  delivery  of  the  deed  to  the  plaintiff, 
after  the  pajment  of  the  monej  to  the  common  grantor,  was  suffi- 
dently  proved  bj  its  directed  deliveiy  to  a  specifled  bank  as  the 
agent  of  the  plaintiff.  Such  bank  could  not  have  relinquished  the 
deed  upon  request  of  the  grantor  without  rendering  itself  liable  to 
any  damage  sustained  bj  the  plaintiff  because  of  such  act.  The 
deed  so  delivered  was  as  effectual  as  though  the  grantor  had  handed 
it  to  the  plaintiff^  or  to  any  othar  person  authorised  bj  plaintiff  to 
receive  it.     (Id.) 

See  Quieting  Title;  Undue  Influenea. 
DIVOBGE. 

L  DlTOBOI  IN  ANOTHOt  StATB— VAOATINO  DEOm  FOB  Fbaxtd — JUBIS- 
BIOnON  NOT  LiMITBD  TO  GODB  PBOVISION  FOB  OtHSB  BZUXF — MOTION 

Within  Bkasonablb  Timb. — ^Where  a  divorce  between  a  husband  and 
wife  was  obtained  in  another  state,  an  order  obtained  bj  the  wife, 
upon  notice  to  the  husband,  vacating  the  decree  on  the  ground  of 
fraud  practiced  both  upon  the  court  and  upon  the  wife  by  the  hus- 
band in  its  procurement,  is  not  governed  by  a  code  provision  of  such 
state  limiting  the  time  for  relief  from  a  judgment  for  mistake,  in- 
advertence, surprise  or  excusable  neglect,  but  is  governed  by  what 
tiie  court  may  deem  a  reasonable  time  for  relief  on  the  ground  of 
fraud.     (Stierlen  v.  Stierlen,  609.) 

S.  Bulb  in  This  State  as  to  Voib  Judgment. — In  this  state  a  void 
judgment  is  not  governed  by  section  473  of  the  Code  of  Civil  Pro- 
flidure.     (Id.) 
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8.  Comment  bt  Sufbsmk  Coubt. — The  supreme  eonrt  in  denjing  m  re- 
hearing ezpreesee  its  opinion  that  the  foregoing  statement  is  not 
necessary  to  the  decision^  and  that  in  so  far  as  it  niaj  be  eonstmed 
as  applying  to  any  judgment  not  void  on  its  face,  vis.,  on  an  inspec- 
tion of  the  judgment-roll,  its  eorreetaess  is  doubted,  and  approval 
is  withheld  therefrom.     (Id.) 

i.   INHBBBNT  POWU  OF  COUBT8  OF  GBNEBAL  JimiSDICTIOM  TO  BkLIEVS 

ntOM  Judgments  fob  Fraud— Question  of  Beasonable  Time — ^Dis- 
CBETiON. — ^The  power  to  vacate  upon  motion  a  judgment  obtuned  by 
fraud  is  inherent  in  courts  of  general  jorisdietion,  and  tho  same 
may  be  exercised  after  the  lapse  of  the  statutory  time  for  relief  on 
other  grounds,  provided  such  motion  is  made  within  a  reasonable 
time.  What  is  a  reasonable  time  for  such  relief  on  the  ground  of 
fraud  is  a  matter  of  sound  legal  discretion  in  the  court  in  which  the 
motion  is  made.     (Id.) 

6.  Determination  Against  Laches  of  Wife  in  Moving  io  Set  Aside 
Decree — Conclusiveness  in  This  State — Second  Mabbuge  of 
HU8&5ND. — ^Where  the  court  of  the  state  in  which  the  decree  of  di- 
vorce was  rendered,  in  setting  aside  the  decree,  held  that  the  wife 
was  not  guilty  of  laches  in  making  her  application  to  set  aside  the 
decMC  on  the  ground  of  fraud  of  the  husband  in  procuring  the  de- 
cree, that  interpretation  of  the  law  of  that  state  is  conclusive  upon 
the  courts  of  this  state,  in  which  the  validity  of  a  second  marriage 
by  the  husband  is  involved.     (Id.) 

6.  Action  of  Former  Wife  to  Annul  Second  Marriage  of  Husband 
— Absence  of  Limitation  Dubing  Joint  Lives. — Where  the  hue- 
band,  after  obtaining  the  fraudulent  decree  of  divorce  against  his 
former  wife,  remarried  in  this  state,  after  the  annulment  of  such 
fraudulent  decree  such  remarriage  may  be  annulled  at  the  suit  of 
the  former  wife,  without  any  other  limitation  than  that,  under  sec- 
tion 53  of  the  Civil  Code,  such  suit  may  be  brought  at  any  time 
during  their  joint  lives;  and  the  fact  that  it  was  not  begun  until 
nearly  seven  years  after  the  entry  of  the  decree  of  divorce  is  not 
iniputable  as  laches.     (Id.) 

r.  Action  fob  Divorce  bt  Husbani>— Cboss-complaint  bt  Wife — Ex- 
treme Crusi/tt  —  Element  of  Wbongfulness  EssENnAL — Nft- 
cessart  Implication  Sufficient. — ^While,  in  a  croes-complaint  by 
the  wife,  in  an  action  for  a  divorce  by  the  husband,  seeking  a  divorce 
from  him  on  the  ground  of  his  extreme  cruelty,  the  element  of  Mtrong 
fulness  involved  in  the  definition  of  "extreme  cruelty"  set  forth  in 
section  94  of  the  Civil  Code  must  appear  from  its  allegations,  yet 
the  cross-complainant  is  not  required  to  adopt  the  precise  language 
of  the  statute;  but  it  is  sulBcient  that  the  only  rational  inference 
from  the  acts  of  extreme  cruelty  specified  and  described  in  the 
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eroU'CompUint  inyoWes  tht  neeemarj  implieation  of  injustice  or 
iprangfulnesM  on  the  part  of  the  plaintiff.     (Nelson  ▼.  Nelson,  602.) 

I.  BuFTicisNOT  OF  Cboss-oomplaint — Showino  OF  "Orievous  Phts- 
lOAL  AMD  MxNTAL  SuFTBUNO." — Where  the  eross-complaint  alleges 
that  the  plaintiff  had  treated  the  defendant  "with  extreme  eruelty/' 
which  is  followed  bj  a  speeifleation  of  acts  which  neeessarilj  implj 
unlawfulness,  cruel tj  and  brutalitf,  and  culminates  in  the  positive 
ayerment  that  bj  reason  of  those  acts  specified  the  defendant  and 
cross-complainant  has  suffered  and  does  suffer  great  and  grievous 
physical  and  mental  suffering,  it  presents  a  clear  case  of  the  "wrong- 
fol  infliction  of  grievous  bodilj  injury  and  grievous  mental  suffer- 
ing/' within  the  meaning  of  section  94  of  the  Civil  Code.     (Id.) 

0.  Findings  —  Statutobt  Bkquibbment  —  Judgment  for  Cross-ogm- 
FLAiNANT  Unsitpported  bt  GENERAL  FINDINGS. — To  Satisfy  the  re- 
quirement of  the  law  as  to  findings  under  a  charge  of  extreme 
eruelty,  there  must  be  found  at  least  some  of  the  acts  of  cruelty 
specifically  charged  and  embraced  within  the  evidence,  and  also  that 
these  acts  wrongfully  inflicted  upon  the  complainant  grievous  bodily 
injury  or  grievous  mental  suffering;  and  where  the  findings  for 
the  cross-complainant  are  merely  of  a  vague  and  general  character, 
without  specifying  acts  of  extreme  cruelty  alleged  and  proved,  they 
are  insufficient  to  support  a  judgment  for  the  cross-complainant. 

(Id.) 

10.  Allegations  of  Cross-complaint  not  Admitted  bt  Failure  to 
Answer. — None  of  the  allegations  of  the  cross-complaint  for  a 
divorce  by  the  wife  against  the  husband,  constituting  the  grounds 
and  conditions  of  divorce,  are  admitted  by  the  failure  of  the  hus- 
band to  answer  the  same;  but  they  must  be  substantially  proved  and 
found.  A  cause  of  action  for  a  divorce  must  always  be  proved  and 
found,  and  cannot  be  taken  by  default  or  admission.  It  constitutes 
R  statutory  exception,  under  section  130  of  the  Civil  Code,  to  the 
general  rule  that  facts  not  denied  need  not  be  found.     (Id.) 


EASEMENT.    See  Water  and  Water  BighU,  1-3. 

ELECTION. 

1.  '•Local  Option"  in  Supervisorial  District — Time  for  Election — 
"Primary  Election"  not  "General" — Mandamus  for  "Special 
Election." — The  "primary  election"  held  May  14,  1912,  to  choose 
nominees  for  the  presidency  at  the  national  conventions  of  the  re- 
spective political  parties  is  not  a  "general  election,"  within  the 
meaning  of  the  "local  option"  law  of  1911,  providing  for  the  sub- 
mission of  the  question  "whether  the  sale  of  intoxicating  liquors 
•hall  be  licensed  in  a"  specified  "supervisorial  district,  outside  of 
cities  and  towns,"  and  where  the  board  of  supervisors,  in  violation 
of  that  law,  fixed  such  "presidential  primary  election"  as  the  time 
for  holding  such  "loca!  option  election^"  mandamtu  will  lie  to  eom- 
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pel  til*  board  to  meet  and  reeeind  aneli  order,  and  to  eaU  a  ''■peeia] 
election**  in  pursuanee  of  eaid  law  within  not  leae  than  thirtj  nor 
more  than  flftj  daji  after  the  petition  has  been  eertifled  b/  the 
eonntj  clerk.  (Bigelow  t.  Board  of  Superriaort  of  the  Conntj  of 
Sonoma,  716.) 

8.  TiMB  Fixed  by  Law  foe  Hbu>iKO  "Pbimaet**  not  ▲  Tsar  or 
''General"  Elxotion — Essential  Distinctions. — The  fact  that  the 
laws  regulating  ''primarj  elections"  held  in  May  and  September  fix 
a  regular  time  for  the  holding  and  recurrence  of  the  lame  doei 
not  render  such  ''primary  elections"  general  elections.  In  order  that 
an  election  most  be  "general"  in  the  tme  sense  employed  by  the 
l^gielature,  the  election  must  be  one  at  which  eyery  qualified  voter 
•f  the  itate,  district,  or  diyision  of  the  state,  where  required  by 
law  to  be  held,  shall  have  the  right  to  cast  his  ballot  therein  for 
whomsoever  he  pleases.  But  the  primaiy  election  laws  place  limi- 
tations npon  this  right  to  the  preferenee  of  candidates  of  a  par- 
ticular party,  and  take  away  the  right  when  the  registration  as* 
presses  no  party  aifiliatioa.    (Id.) 

ELEOTBIO  COMPANY. 

1.  AonoN  roE  Bbvusal  to  Fuenibh  Eleoteicitt— -Waivbe  of  Objbo- 
TiON  to  Demand — ^Waitee  of  Bights  Undee  Law. — ^In  an  action  for 
damages  for  the  wrongful  refusal  of  the  defMidant  to  famish 
electricity  for  plaintiff's  usey  where  the  defendant  company  made 
no  objection  to  the  form  of  plaintiff's  demand,  but  presented 
an  applicatioik  for  plaintiff's  signature^  which  was  in  effect  a 
contract  containing  several  conditions,  at  least  one  of  which  the 
company  conceded  it  wss  not  entitled  to  require,  it  must  be  held  to 
have  waived  any  objection  to  the  plaintiff's  demand,  and  also 
to  have  waived  any  matters  and  things  it  would  have  been  en- 
titled to  under  the  law  applicable  to  such  proposed  contract 
(Thompson  v.  San  Francisco  Gas  and  Electric  Company,  30.) 

S.  Waives  of  Bioht  to  Insist  ufon  Diffeeent  Application. — ^Where 
the  application  presented  for  signature  Is  in  an  agreement  which 
contains  a  promise  to  abide  by  certain  unreasonable  and  illegal 
rules  and  regulations  adopted  by  the  company,  so  that  the  appli- 
cant could  not  sign  the  same  without  being  bound  by  the  promise, 
the  company,  by  preseoting  the  application  in  that  shape,  waives 
the  right  to  insist  upon  the  application  in  any  other  form.     (Id.) 

S.  Unoonstitutional  Amendment  to  Code  as  to  Penalty  Against 

GOEPOEATION  AS  TO  El^CmCITY— PENALTY  NOT  AN  EXCLUSIVE  BBM- 

edy. — ^Though  plaintiff's  action  appears  to  be  founded  on  section 
629  of  the  Civil  Code,  providing  for  penalties  against  a  corpora- 
tion for  its  refusal  to  furnish  electricity  as  therein  provided, 
and  that  section  as  originally  enacted  in  1872  applied  to  a  re- 
fusal of  a  corporation  to  furnish  gas,  and  was  then  eonstitntional. 
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bot  iru  amended  in  lOOG,  bj  repeal  and  re-enaetment,  to  iaelnda 
tlie  same  penalty  for  refusal  of  the  eorporation  to  furnish  elee- 
trieity,  under  the  nev  eonetitution^  whieh  proridBd  for  eleetrieal 
transmission  Hues  hy  anj  natural  person  or  eorporation,  and 
that  section  as  amended  failed  bj  orarsight  to  in^nde  penaltiea 
against  a  natural  person^  if  it  is  uneonatitutional  for  that  reason, 
jet  an  aetion  to  reeoTor  the  penaltj  is  not  an  eaMlusiyo  remedy. 
(M.) 

4.  AonoN  won  Daicaois — BxrvnAL  or  Elbotbioitt  bt  Oobporation — 
Gauss  of  Action. — If  the  defendant  whieh  is  a  giMti-pubUe  eor* 
poration,  wijojing  the  privilege  under  the  eonstitotion  ef  using 
the  public  streets  of  the  municipalitj  for  the  location  and  mainte- 
nance of  its  conduits  and  transmission  lines,  wrongfully  refused 
to  furnish  the  plaintiff  with  any  electricity,  the  pl&inUff  had  a  good 
cause  of  action  against  the  defendant,  independent  of  section  629 
of  the  Civil  Code,  for  whatever  damages  he  may  have  suffered  at 
the  result  of  such  refusal.     (Id.) 

6.  Impbopxa  DEMUBuai  to  Complunt — Causb  ov  Action  for  Obdi- 
NAET  Damaqbs. — Notwithstanding  the  plaintiff  has  stated  a  case 
within  the  terms  of  section  829  of  the  Civil  Code,  and  if  no  cause 
of  action  is  set  forth  thereunder,  because  of  its  unconstitutionality, 
still,  where  the  complaint  contains  facts  sui&cient  to  state  a  cause 
of  action  for  civil  or  ordinary  damages  in  the  sum  of  $'^4^f  by 
reason  of  defendant's  failure  to  give  the  service  demanded,  a  de- 
murrer to  the  complaint  was  improperly  sustained,  and  should 
have  been  overruled.     (Id.) 

EMINENT  DOMAIN. 

1.  IjkKDB  CONDEMNKD  FOB  StBXBT  WiDBNINO — ^ASSBSSMKNTS  IN  TBBAS- 

UBT — Mandamus — Appbal  Pbnoinq  not  Considbbbd — Absbnob  of 
8tat. — ^Where  lands  were  condemned  in  an  action  for  street  widen- 
ing, and  the  assessments  were  collected  and  paid  into  the  city 
treasury,  and  there  was  no  appeal  from  the  judgment  of  eordemna- 
tion,  and  the  trial  court  decided  in  favor  of  the  validity  and  regu- 
larity of  the  proceedings,  and  there  was  no  stay  pending  an  appeal 
involving  such  validity  and  regularity,  a  proceeding  in  mandamui 
to  compel  the  payment  of  suck  funds  in  the  treasury  to  the  property 
owners  cannot  serve  to  review  the  correctness  of  the  action  of  the 
trial  court;  and  where  the  board  of  public  works  refused  to  draw 
warrants  for  such  funds  in  favor  of  the  property  owners,  pending 
such  appeal,  a  peremptory  writ  of  mandate  will  be  granted  to  compel 
such  action.     (Eberle  v.  Hubbard,  704.) 

5.  Bbheabing  —  Affibmancb  of  Judombnt  Appbaled  pbom  —  Pbb- 
BMPTOBT  Wbit. — Whcrs  a  rehearing  was  granted  for  further  eon- 
dderation,  and  pending  such  rehearing  the  judgment  of  the  trial 
•ourt  as  to  the  validity  and  regularity  of  the  proceedings  for  con- 
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demnatioB  wai  affirmed  upon  appeal,  and  upon  mieb  rehearing  tha 
original  opinion  was  adopted  and  approved,  the  peremptory  writ  of 
mandate  must  iasue  in  accordance  therewith.     (Id.) 

EMPLOYEE  AND  EMPLOYEE. 

1.  BoABD  OP  Eduoation — Stobbkxefbb  Emplotxd  upon  Monthly  Sal- 
ary— Want  op  Power  to  Dismiss  Durino  Month  and  Apportion 
Salary. — The  board  of  education  ef  the  eitj  and  eountj  of  San 
Francisco,  after  employing  a  storekeeper  from  month  to  month  upon 
a  monthly  salary,  has  no  power  to  dismiss  him  without  cause,  pend- 
ing any  month,  and  to  apportion  his  salary  for  such  month  to  the 
part  of  the  month  preceding  his  dismissal,  and  thus  deprive  him 
of  his  full  salary  for  such  month.  The  only  power  of  dismissal 
without  cause  is  at  the  expiration  of  a  monthly  term  of  employment. 
(Boss  ▼.  Board  of  Education,  222.) 

8.  Bulb  as  to  Monthly  Trrm  op  Eicploymxnt  Applicabli — Gon- 
struction  op  Code. — ^The  ordinary  rule  that  an  employee  who  is 
employed  by  the  month  is  entitled  to  his  salary  for  the  full  month, 
when  he  is  discharged  without  cause  before  the  expiration  of  the 
month,  applies  in  case  of  employees  of  a  school  district  or  of  a 
board  of  education;  and  there  is  nothing  in  section  1617  of  the 
Political  Code,  defining  their  rights  and  duties,  which  exempts  their 
eontracts  of  employment  of  other  persons  than  teachers  from  the 
operation  of  the  ordinary  rules  of  law  applicable  to  the  interpreta- 
tion and  enforcement  of  contracts  of  employment  in  general.     (Id.) 

8.  Breach  op  Monthly  Ck>NTRACT — Action  for  Damages  —  Remedy 
BY  Mandamus. — Though  an  action  for  damages  would  lie  for  breaeh 
of  a  monthly  contract  of  employment  by  a  board  of  education,  yet 
as  such  remedy  would  not  be  equally  as  convenient,  beneficial  and 
effective  as  the  remedy  by  mandamus  to  compel  the  board  of  educa- 
tion to  draw  upon  the  school  fund  for  the  residue  of  the  salary 
wrongfully  withheld  by  them  in  breach  of  their  official  dnij  from 
the  salary  of  the  storekeeeper  employed  by  them  upon  a  monthly 
salary,  that  remedy  will  Ue  upon  his  petition  therefor.     (Id.) 

4.  Discharge  Without  Gausb  Properly  Determined  by  Trial  Court. 
Upon  petition  for  the  writ  of  mandamits  allowed  by  the  trial  court, 
that  being  the  only  adequate  remedy  available  to  the  petitioning 
plaintiif,  the  question  as  to  whether  he  was  discharged  without 
cause  and  in  violation  of  the  contract  of  employment  was  properly 
tried  and  determined  in  the  court  below,  and  its  judgment  enfore- 
ing  the  writ  of  mandate  will  be  affirmed.     (Id.) 

See  Negligence,  1-8. 

EQUITY.    Bee  Accounting;    Homestead;    Injoaetfon;   Quieting  Title; 
Bpecific  Performance. 
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ESTABLISHMENT  OF  TITLE.    8m  Titl*  to  Laad. 

ESTATES  OF  DECEASED  PEBSONa 

1.  AcnoM  ON  Bkjboted  Claim —>  ADMonsTftATBEC  as  Witkxss  iob 
Plaintut — Motion  to  Stuks  Out  Pbopult  Dknikd. — In  an  aetioa 
on  a  rejected  claim  against  the  estate  of  a  deceased  person,  where 
the  administratrix  of  the  estate  was  called  as  a  witness  for  the  plain- 
tiff,  was  examined  and  cross-examined,  without  objection  to  her  tes- 
timonj  as  a  whole,  the  defendant  cannot  be  heard  to  complain,  after 
the  witness  has  left  the  stand,  that  her  evidence  was  objectionable 
as  a  whole,  and  a  motion  then  made  to  strike  out  all  of  her  evidence, 
not  based  upon  any  valid  objection  previously  stated,  was  properly 
denied.     (E.  Martin  ft  Company  v.  Brosnan,  477.) 

B.  Cbobs-xzamination  op  PLAiNTirv'8  Witness — Question   Calling 

FOR    INCOHPBTKNT    HbABSAT — EXOLVSION    BT    COUET    OP    ITS    OwN 

MonoN. — ^While,  ordinarily,  it  is  the  better  and  safer  practice  for 
the  trial  court  to  defer  action  upon  the  admission  or  rejection  of 
evidence  until  a  proper  objection  is  made  by  the  party  interested 
in  having  the  evidence  excluded,  yet,  where  the  defendant,  on  cross- 
examination  of  a  witness  for  the  plaintiff,  asked  a  question  clearly 
calling  for  incompetent  hearsay,  the  trial  court  is  not  compelled  to 
hear  and  determine  the  cause,  either  in  whole  or  in  part,  upon  im- 
proper evidence,  and,  in  the  exercise  of  its  undoubted  right  to  con- 
trol the  conduct  of  the  trial,  it  may  of  its  own  motion  rightfully 
refuse  to  receive  such  clearly  incompetent  evidence.     (Id.) 

$.  Admission  op  Claim  as  ETvidence — Showing  Against  Bae  op 
Statute  not  Bequibkd— Waivee  op  Formal  Dspxcts. — The  claim 
sued  upon  against  the  estate  was  properly  admitted  in  evidence  over 
the  objection  of  the  defendant.  It  was  not  necessary  that  such 
claim  should  show  on  its  face  that  it  is  not  barred  by  the  statute  of 
limitations;  and  in  so  far  as  the  objection  was  directed  to  the  formal 
sufficiency  of  the  claim,  its  general  rejection  in  the  first  instance, 
without  special  reason  assigned,  must  be  deemed  a  waiver  of  any 
formal  defects  therein.     (Id.) 

4.  Admission  in  Answer  op  Presentation  and  Rejection  op  Claim 
— PROOP  IN  Support  op  Action. — ^Where  the  answer  affirmatively 
admitted  the  presentation  and  rejection  of  the  claim,  no  evidence 
thereof  is  required,  but  it  is  sufficient  for  the  plaintiff  to  show  that 
the  action  thereon  is  founded  upon  the  same  claim  which  was  pre- 
sented to  the  defendant  for  allowance.     (Id.) 

5.  Promise  op  Administratrix  to  Pat  Debt  op  Deceased  Husband 
TO  Plaintipp — Credits  on  Account — Novation  not  Established— 
Intent. — A  promise  by  the  administratrix  of  the  estate  of  her  de- 
ceased husband,  to  pay  the  indebtedness  of  her  husband  to  the  plain- 
tiff, and  the  making  of  some  payments  to  the  plaintiff,  which  were 


644  Estates  op  DsciiASBD  Pxbsoni. 

ESTATES  OF  DECEASED  PEKSONS  (Continned). 

eredited  on  th«  indebtedness  of  the  deeeased  hosbaiid  to  the  plaintiff, 
does  not  establish  a  novation,  or  release  the  liability  of  the  estate 
to  paj  the  unpaid  residue  of  the  plaintifTs  claim.  The  intent  to 
nlease  the  original  debtor  from  the  whole  of  the  claim  is  essential 
to  a  noyation,  and  if  that  intent  be  laekiag,  noTatioB  eaanot  be 
Jnstlj  claimed.     (Id.) 

S.  INADVSBTBNT    BSMAaK    OV    OOUBT    DT    DSNTIMG    NOHSUIT — AbSKMCB 

OP  'Novation" — Quxstion  ov  Fact— Pboyingb  ov  Jubt — Coibbo- 
TioN — Pbxsumption.— Where  the  court,  in  deifying  a  motion  of  de- 
fendant to  nonsuit  the  plaintiff,  inadTertentlj  referred  to  a  certain 
feature  of  the  ease,  "which  would  indicate  that  there  was  no  norm, 
tion,"  and  upon  defendant's  objection  that  the  "province  of  the  jurj 
was  iuTaded,"  the  court  promptly  withdrew  the  remark,  and  in- 
■tracted  the  jury  immediately  not  to  consider  any  remarks  made  by 
the  court  in  passing  upon  the  motion  for  a  nonsuit,  it  is  to  be  pre- 
sumed that  the  jury  heeded  the  caution,  and  the  remark  cannot  ba 
assigned  upon  appeal  as  prejudicial  error.     (Id.) 

7.  EviDiNci  FOB  Plaintiff  Sufficibnt  to  Sufpobt  Vkbdict— Absbngb 
OF  Ck)UNTBBBviDiNOB— Nonsuit  Pbopeblt  Denibd. — It  is  held  that 
the  evidence  for  the  plaintiff  is  amply  sufficient  to  support  tho  ver- 
dict, and  that,  as  there  was  no  counter-evidence  for  the  defendant, 
a  motion  for  a  nonsuit  of  the  plaintiff  was  properly  denied.     (Id.) 

$.  Absincb  of  Pbbjudicial  Ebbob  in  Instbcjctions. — It  is  held  thai 
there  was  no  prejudicial  error  of  the  court  in  giving  or  refusing  in- 
structions requested;  and  that  in  so  far  as  the  requested  instructioBs 
were  correct,  they  were  in  substance  incorporated  into  and  made  part 
of  the  charge  of  the  court,  which  was  all  that  the  defendant  was 
entitled  to.     (Id.) 

9.  RUfOVAL    OF    EZBCUTOB    FOB    FBAUD    X7P0N    ESTATB— FaLSB    CLADC 

Aux)wbd  fob  Pbivatb  Dbbt. — ^An  executor  should  be  removed  under 
the  terms  of  section  1136  of  the  Code  of  Civil  Procedure,  "when  he 
has  committed  or  is  about  to  commit  a  fraud  upon  the  estate."  The 
act  of  the  executor  in  allowing  a  false  claim  against  the  estate, 
with  full  knowledge  of  how  the  claim  had  originated,  and  that 
he  had  himself  created  the  same  as  a  claim  against  the  estate,  for 
the  purpose  of  reimbursing  his  sister  In  law  for  moneys  which  he 
himself  had  borrowed  from  her,  constituted  a  fraud  against  the  es- 
tate for  which  he  was  properly  removed.     (Estate  of  Newell,  858.) 

10.  F&AUDULKNT    ITSB    OF    POWEB    OF    AtTOBNET — EXECUTION    BT    £x- 
BCUTOB  TO  HllfSELF — TbANSFEB  TO  PBIVATB  DeBTOB — APPBOTAL  OF 

Olaim. — ^Where  the  executor  fraudulently  used  a  power  of  attorney 
given  to  him  by  decedent  while  he  was  lying  ill  and  near  death, 
which  contains  no  power  to  execute  a  note,  to  execute  his  note  to 
himself,  and  then  transferred  the  same  to  his  sister  in  law,  so  as  to 
Include  a  large  amount  of  interest  added  to  his  debt  to  her,  and  then 
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approved  the  sanM  u  a  ehdm  against  tha  aatatay  the  caia  ii  elaarlj 
one  of  fraud  upon  tha  eatata.     (Id.) 

IL  BxTiBw  UPON  AppkaI/— DiacBKnoK  07  OouBT  or  Bbmovino  Ez- 
lOtTTOB. — Tha  superior  aourt,  as  a  court  of  probata,  has  tha  super- 
•  Tiaion  of  tha  astataa  of  daeaased  persons,  and  la  rested  with  power, 
in  the  exercise  of  that  suparrialon,  to  remove  an  azeeutor  when,  in 
ita  discretion,  such  step  is  necessary  for  the  protection  of  tha  estate; 
and  that  power  is  not  to  ba  interfered  with  by  the  appellate  court, 
if  it  does  not  appear  that  its  discretion  has  been  abused ;  and  where 
its  findings  and  the  evidence  supporting  the  same  appear  to  justify 
its  action,  this  court  will  not  review  the  same  upon  appeal.     (Id.) 

12.  Claim  Against  Estate — ^Final  Dscrbx  Settunq  Aocotwt  and 

OSDERINO  PaTMENT — TiMX  07  PRESENTATION — COLUkTIRlL  ATTACK 

BT  Surety  on  Bond. — ^A  decree  settling  the  final  account  of  an  ad- 
ministratrix and  directing  the  payment  of  a  settled  claim  against  the 
eatate,  the  time  for  appeal  from  which  has  elapsed,  is  conclusively 
binding  upon  the  surety  of  the  administratrix,  in  case  of  her  final 
noncompliance  therewith,  and  the  surety  cannot  collaterally  attack 
the  decree  by  showing  that  the  claim  waa  forever  barred  by  reason 
of  the  fact  that  it  had  not  been  presented  within  the  time  limited 
by  law  and  by  the  notice  to  creditors.  (L.  Harter  Company  v. 
Qeisel,  282.) 

18.  QsNERAL  Jurisdiction  07  Superior  Court  in  Prorate — Osjeo- 
TiON  Too  Latb^ — ^The  jurisdiction  of  the  superior  court,  when  sit- 
ting in  a  probate  proceeding,  is  that  of  a  court  of  general  juria- 
diction;  and  its  order  for  the  payment  of  the  debts  of  a  decedent's 
estate,  as  the  circumstances  may  require,  is  within  its  jurisdiction, 
and  is  part  of  the  settlement  of  the  account;  and  an  objection 
made  after  the  decree  ordering  a  claim  to  be  paid  has  become  final 
that  it  was  not  presented  to  the  administratrix  as  required  by  law 
eomes  too  late.     (Id.) 

14.  Failure  to  Present  Claim  in  Time  not  Jurisdictional  on 
Final  Settlement— Matter  07  Error — Arsengr  07  Fraud— 
(}onclusivbness. — The  failure  to  present  a  claim  in  time  does  not  go 
to  the  jurisdiction  of  the  court  to  direct  its  payment  upon  final  settle- 
ment of  the  account.  It  la  only  matter  of  error  to  be  corrected  on 
appeal,  and  it  cannot  be  otherwise  objected  to,  in  the  absence  of 
fraud  or  collusion,  which  haa  not  been  here  alleged  or  claimed.  If 
not  legitimately  assailed,  the  order  settling  the  final  account  and  di- 
recting payment  of  the  claim  is  conclusive  upon  all  persons  interested 
in  the  estate,  whether  heirs,  legatees,  or  ereditors.     (Id.) 

16.  Final  Ottioial  Dirrr  07  Administratrix  to  Comply  With  Order 
— ^Brraoh— CoNOLUSiVBNSss  UPON  SuRBTT. — ^Whera  tha  decree  of 
final  settlement  of  the  claim  and  directing  its  payment  has  beeome 
final  and  eoneluaive  aa  to  all  parties  interested  in  tha  eatate,  it  then 
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becomes  the  final  oi&dal  dutj  of  the  mdminiatratriz  to  eomply  witt 
the  order  directing  her  to  paj  the  same,  and  the  breach  of  inch  olll- 
eial  dutj  is  a  breach  of  official  trust  which  is  not  onlj  eonclusiTe 
upon  the  administratrix,  but  also,  in  the  absence  of  fraud  or  collu- 
sion, is  conclusive  against  the  surety  upon  her  official  bond,  who,  bj 
the  terms  of  the  bond  is  liable  therefor.     (Id.) 

See  Accounting,  8;  Specific  Performancei  S,  C 

ESTOPPEU 

L  Former  Jxtdoicents  Tnvoltino  Vaudtiy  ov  Trust— Action  to  Par- 
tition Trust  Funds — Inyauditt  Involved. — Judgments  in  former 
actions,  in  one  of  which  successors  of  a  deceased  trustee  of  an  ex- 
press trust  were  appointed,  in  a  second  of  which  the  successor  of  a 
resigning  trustee  was  designated,  and  in  a  third  of  which  it  was 
sought  to  obtain  an  accounting  of  trust  funds  and  a  partial  distribu- 
tion according  to  the  terms  of  the  trust,  and  in  each  of  which  the 
validity  of  the  trust  was  necessarily  involved  and  passed  upon,  are 
conclusive  as  an  estoppel  in  a  subsequent  action  to  partition  the 
entire  funds  between  the  claimants  thereof  on  the  ground  of  the 
invalidity  of  the  trust.  (Silverston  t.  Mercantile  Trust  Company  of 
San  Francisco,  180.) 

B.  Code  Bulb  as  to  Estoppkl  or  Former  Judombnt. — ^The  elementary 
rule  as  to  the  estoppel  of  a  former  judgment  is  stated  in  section 
1911  of  the  Code  of  Civil  Procedure:  "That  only  is  deemed  to  have 
been  adjudged  in  a  former  judgment  which  appears  upon  its  faee 
to  have  been  so  adjudged,  or  which  was  actuaUy  and  necessarily  in- 
cluded therein,  or  necessary  thereto."     (Id.) 

S.  Plba  or  Former  Judgments  in  Answer  in  Partition — ErrBor  or 
Stipulation — ^Validitt  Exprcsslt  Adjudioatkd. — ^Where  the  judg- 
ment-rolls in  each  of  the  former  actions  were  set  forth  in  the 
answer  to  the  complaint  in  partition,  and  it  was  stipulated  between 
the  parties  that  the  judgment-rolls  therein  pleaded  were  properly 
•et  forth,  it  must  be  accepted  as  true  as  alleged  in  the  answer  that 
the  existence  and  validity  of  the  trust  was  put  ia  issue  and  ad- 
judicated in  each  of  said  actions.     (Id.) 

4.  Reoord  upon  Appeal — Contest  or  Former  Actions — ^Presumptions 
— Ground  or  Contest— Finding— Performance  or  Courtis  Dutt. 
Where  the  record  upon  appeal  shows  that  each  of  the  former  actions 
was  contested  by  appellant,  it  must  be  presumed,  in  the  absence  of 
any  counter-showing,  that  they  were  contested  on  the  ground  ef  in- 
valid ity  of  the  trust,  and  that  the  court  expressly  found  in  favor 
of  its  validity.  It  must  be  presumed  that  the  court  in  the  conduct 
•f  each  of  the  actions  performed  its  manifest  duty  to  determine  the 
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nJidify  of  the  trust  whieli  it  lonsrht  to  enforce,  and  to  ayoid  any 
illegal  or  abortive  aet  in  enfordng  a  Toid  trust.     (Id.) 

See  Corporation,  11;  Homestead,  6;  Incompetent  PersonSi  4^  6; 
Insurance,  3,  4;  Specifle  Performance,  17,  25. 

EVIDENCE.  See  Account,  2-8;  Attorney  at  Law,  2,  t;  Brokers,  8,  9; 
Criminal  Law,  18,  18,  25-47,  85-67,  78,  75-90,  93-100,  102-106, 
109,  111;  Estates  of  Deceased  Persons,  1-3,  7;  Fraud,  10-12; 
Guaranty,  5,  8;  Incompetent  Persons,  8,  9;  Lease,  4;  Mechanics' 
Liens,  4,  12-15;  Negligence,  5,  8,  12,  18,  80;  Parent  and  Child, 
8-6;  Sale,  11,  12;  Specific  Performance,  6-10;  Undue  Influence, 
1-9. 

EXECUTION.    See  Assignment,  1,  8. 

EZECUTOBS  AND  ADMINISTRATORS.  See  Estate*  of  Deceased 
Persons. 

EXTREME  CRUELTY.    See  Divorce,  7-10. 

FINDINOa 

L  Duty  of  CouaT— Matikial  IssuEfl — ^Ultimati  PACfP — Probativ* 
Facts. — It  is  the  duty  of  the  trial  court  to  find  upon  all  of  the 
material  issues  raised  by  the  pleadings;  and  ordinarily  it  is  neces- 
sary to  the  validity  and  sufficiency  of  findings  that  such  court  should 
find  the  ultimate  fact  in  issue,  or  such  probative  facts  as  will  enable 
the  court  te  declare  that  the  ultimate  fact  necessarily  results  there- 
from. Where  probative  facts  are  found  from  which  the  existence 
of  the  ultimate  fact  may  be  conclusively  inferred,  the  finding  is  suifi- 
cient,  and  a  judgment  based  thereon  will  be  sustained.  (Jessen  ▼• 
Peterson,  Nelson  &  Co.,  349.) 

2.  Action  fo&  Damages  fob  Personal  Injuries — Findings  upon  Ma- 
terial Issues — ^Ultiilatb  Finding  in  Conclusions  or  Law.— 
Where,  in  an  action  to  recover  damages  for  personal  injuries  to  the 
plaintiff,  alleged  to  have  been  caused  by  the  negligence  of  the  de- 
fendant, the  court  found  for  the  plaintiff  upon  all  of  the  material 
issues,  and  made  an  ultimate  finding  as  to  the  total  amount  of  dam- 
ages sustained,  in  its  conclusions  of  law,  and  rendered  judgment 
therefor,  the  trial  court's  declaration  that  the  plaintiff  was  entitled 
to  a  judgment  therefor  as  the  result  of  the  damage  inflicted  by  de- 
fendant was  in  effect  a  finding  of  the  ultimate  fact  that  plaintiff 
had  been  damaged  to  that  amount.     (Id.) 

8w  Construction  op  Findings — Position  Immaterial — Support  of 
Judgment. — The  mere  presence  of  the  ultimate  finding  as  te  the 
amount  of  damages  in  the    conclusions  of  law,  rather  than  in  the 
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FINDINGS  (Contiiined). 

flndingfl  of  tact,  where  it  belonged,  did  not  detnet  from  or  deitn^ 
iti  effieaej  m  a  finding  of  fact;  and  ao  eonstraed  and  read  in  oom- 
Jnnction  with  the  preceding  probatiTe  faeta  found  by  the  eonrt,  it 
ia  fuffieient  to  aapport  the  judgment  vpon  tho  iaane  of  damagea. 

(Id.) 
4.  F1NDINCI8   UPON   CoNrLiCTiKO  Etidihoi  not  Beviswasul— ^Wheia 
the  qneationa  of  fact  determined  by  the  findings  of  the  trial  jndge 
rest,  in  the  main,  upon  eridenee  of  a  eonflieting  nature,  the  findinga 
are  not  aubjeet  to  reriew  upon  appeal.     (Carpenter  t.  Grogan,  505.) 

5.  SUFnOISNT  COMPUaNT— GbMB&IL  FINDINO — SUPPOBT  OP  JUDOMBNT. 

Where  the  eomplaint  etatea  a  eauae  of  action,  a  general  finding  that 
all  of  the  allegatSona  of  the  eomplaint  are  true,  and  that  all  of  the 
allegationa  of  tho  anaww  and  erosa-complaint  of  the  defendant  an 
untrue,  tuifieientlj  anpporta  tho  judgment  for  the  plaintiff.  (Wagj 
▼.  Atkinaon,  178.) 

Bee  Appeal,  9,  18-15;  Diyorce,  0, 10;  Judgment,  18,  14;  Landlord 
and  Tenant,  8,  4;  Mortgage,  10,  11;  Negligenee,  4;  Taiati—, 
1,1. 

FIREMAN^  BELIEF  FUND.    See  Ofliee  and  Oifieen^  »-lS. 

FIXTURES.    See  Mortgage,  U-15. 

FRAUD. 

1.  Action  fob  Monxt  Obtained  bt  Fbatji^— Newspapbb  Sttbscbiptioii 
Pbizb  Ck>NTKST — False  Stateicent  as  to  Condition  op  Votes — 
GuABA  NTT— Public  Pouct. — ^An  action  againit  a  publishing  com- 
panj  engaged  in  a  newspaper  aubscription  prize  contest,  to  recover 
the  sum  of  $800  paid  to  the  defendant,  on  the  ground  that  it  waa 
obtained  by  the  fraud  of  ita  agents  in  charge  of  the  contest,  hj 
falsely  stating  the  condition  of  the  votea  upon  the  fitat  prise,  and 
that  such  payment  would  seeure  subscriptions  sufficient  to  obtain 
the  first  priie  OTcr  all  eonteotanta,  and  that  it  would  be  guaranteed, 
and  that  if  the  plaintiff  did  not  obtain  it  the  money  would  be  re- 
funded by  the  defendant,  ia  tenable,  and  cannot  be  resisted  on  tho 
ground  that  the  contract  waa  in  fraud  of  the  rights  of  other  con- 
testants, and  againat  public  policy.  (Goodhart  ▼.  Mission  Pabliah- 
ing  Co.,  804.) 

2.  Good  Faith  op  Plaintipp — Absenob  op  Fbaud  ttpon  Otreb  Oon- 
TESTANT8 — Rbuance  UPON  Agbeement  TO  REFUND. — ^Wherc  it  ap- 
pears that  the  plaintiff  la  a  young  girl  who  acted  in  entire  good 
ftiith,  and  without  any  intention  to  do  otherwise  than  to  secure  for 
herself  sufficient  Totes  by  newspaper  subscriptions  to  obtain  the  firat 
prise  in  a  manner  which  would  be  available  to  any  other  contestant, 
there  is  an  entire  absence  of  fraud  upon  her  part  upon  the  righta 
of  other  contestanta.    Nor  could  the  agreement  to  refund  the  money. 
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V  if  the  fint  prize  were  not  obtained,  bo  in  fraud  of  the  rights  of 

I  other  eonteetante,  though  It  is  an  agreement  upon  whieh  the  plain* 

tiff  might  well  have  relied.     (Id.) 

f  8.  Gbmkral    Verhict    fob    Plaintifp — Spfoial  Findings   Basid   cm 

Agreement  With  Subscription  Aoent — ^Iupbopie  Judomint  on 
t  8PEaA.L  Findings. — Where  the  Jnrj  rendered  a  general  Terdiet  for 

y  plaintilT  for  the  sum  of  $300  sued  for,  and  also  rendered  a  special 

y  verdict  in  affirmative  response  to  special  interrogatories  as  to  all  of 

I  the  specific  terms  agreed  to  between  tbo  plaintifP  and  the  agent  of 

the  defendant  in  charge  of  the  subeeription  prise  contest,  and  that 
plaintiff  delivered  the  money  in  reliance  upon  that  agreement,  it  is 
held  that  there  is  no  ineonsisteney  between  the  geneial  and  special 
verdicts,  and  that  the  eonrt  erred  in  granting  defendant's  motion 
for  judgment  on  the  special  verdiet     (Id.) 

4.   IlClfATEBIAL    GONDITIOKAL    ELBMBNT   IN    GONTEAOF   WiTB    AOfNT. — 

The  further  element  whieh  appears  to  have  entered  into  the  agree- 
ment with  the  agent  that  in  the  event  that  plaintiff  had  not  enough 
votes  to  secure  her  the  first  prise,  defendant,  "if  necessary  for  that 
purpose,  would  deliver  enough  votes  to  insure  her  the  first  prise," 
maj  be  rejected  from  consideration,  since,  as  determined  bj  the  spe- 
eial  findings,  the  damage  accrued  to  plaintiff  by  reason  of  the  false 
representations  as  to  the  condition  of  the  vote  at  the  time  she  paid 
the  $300  to  the  defendant     (Id.) 

5.  Claiic  of  Dependant  as  to  Unaxtthobieed  Aot  op  Agent — Con- 
clusiveness— Appeal  op  PLAiNTiPP.*->The  averment  of  defendant 
that  the  agents  who  received  from  the  plaintiff  the  $300  were  not 
acting  within  the  limits  of  their  authority  when  they  made  the 
representations  to  the  plaintiff,  as  charged,  presents  a  question  which 
it  is  held  was  settled  adversely  to  the  defendant  by  the  verdict  of 
the  jury,  and  la  not  open  to  review  in  its  favor  on  appeal  of  plain- 
tiff from  the  judgment  rendered  for  defendant  on  the  special  find- 
ings.   (Id.) 

A.  Claim  op  Unlawful  Contbaot — ^Essentials  to  Denial  op  Be- 
lief— Claim  not  Sustained.  ^Before  relief  can  be  denied  because 
of  the  unlawful  nature  of  a  contract,  whereby  some  rule  of  public 
policy  is  claimed  to  have  been  violated,  it  must  appear  clearly  that 
the  case  comes  within  that  class,  and  that  the  agreement  of  the 
parties  in  its  essential  obligations  is  tainted  from  improper  motives. 
It  is  held  that  the  case,  as  it  is  exhibited  by  this  record,  is  not  one  of 

.    that  kind.     (Id.) 

7.  Action  upon  Notes — Conside&ation — ^Desd  op  Gravel  Land— As- 
signment OP  Other  Assigned  Bights — Absence  op  Fraud. — In  an 
action  upon  two  notes,  the  consideration  of  which  was,  in  Bolido,  a 
deed  of  gravel  land  from  the  payee  and  an  assignment  of  such  other 
IS  OaI.  App.- 
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rights  M  the  pajee  had  taken  onlj  hj  aaaigiiment  from  other  eoB- 
traeting  partiei,  It  ia  held  that  there  wm  bo  deceit  or  fraudulent 
reproBentation  as  to  the  duration  of  one  of  fuch  assigned  rights, 
and  where  it  appears  that  the  maker  was  permitted  to  work  gravel 
thereon  for  one  year,  it  cannot  be  maintained  that  there  was  any 
failure  of  consideration  for  the  notes,  in  whole  or  in  part.  (Knoh- 
loeh  ▼.  Bader,  421.) 

$.  Sals  or  Laumdbt  Bubikiss  With  Pirsonal  Pbopertt — ^Falsx 

BBPBB8KMTATI0K8  AS  TO  EZTBNT  OP  BUSINESS — DBDUGTION  OF  DaM- 

AAKB  raoic  Pbioi — ^BxsoissiON  iMPXAcnoABLi. — ^Upon  the  sale  of  a 
laundry  business,  with  the  goodwill  thereof,  with  horses,  wagons,  har- 
ness and  storm  robes,  where  $100  had  been  paid  upon  the  price,  and 
a  balance  of  $500  was  claimed  thereupon,  and  defendant  alleged 
that  the  contract  was  obtained  by  false  representations,  and  claimed 
a  rescission,  and  the  court  found  that  defendant  waa  damaged  to 
the  extent  of  $100  by  the  false  r^resentations,  that  the  businesa 
had  been  delivered  to  defendant,  and  cannot  be  fully  restored,  that 
one  of  the  horses  had  been  sold,  and  no  return  of  receipts  was  of- 
fered, it  is  held  that  the  court  did  justice  between  the  parties  by 
deducting  the  $100  from  the  balance  due,  and  rendering  judgment 
for  plaintiff  for  the  residue.     (Kasch  v.  Labor  Temple  Assn.,  508.) 

9.  Restoration  op  Status  Essential  to  Rescission  op  Oontkaot. — 
The  full  restoration  of  the  »taiui  of  the  other  party  is  essential 
to  the  right  of  rescission  of  a  oontract  therewith  on  the  ground  of 
alleged  fraud;  and  where,  npon  the  sale  of  a  business,  it  becomes 
impoEsible,  as  the  result  of  the  execution  of  the  contract,  to  place 
the  parties  in  »tatu  quo,  there  ean  be  no  rescission  of  the  contract 
(Id.) 

10.  Action  to  Rescind  Oontbact  to  Exchange  Land— Fbauduiant  Rkp- 

besentations  —  supfobff  op  findings  —  ck)npu0tin6  evidenob — 
Ck)NOLusiYENESS  UPON  APPEAL. — ^In  an  action  to  rescind  a  contract 
to  exchange  land  on  the  ground  of  the  fraudulent  representations 
of  the  defendants  as  to  the  value  of  their  property  exchanged  for 
that  of  the  phiintiff,  where  the  findings  and  judgment  were  for  the 
plaintiff  and  against  the  defendant  appealing,  and  there  is  some 
evidence  in  favor  of  the  plaintiff,  and  the  evidence  is  eonflicting, 
the  decisioii  of  the  trial  judge  thereon  ia  conclusive  npon  appeal. 
(Mattem  v.  Alderson,  590.) 

11.  Incompetent  Evidence  as  to  Mabidet  Talui  op  Pbopertt  In 
voLVED  IN  Exchange. — ^A  question  as  to  what  the  plaintiff  paid  for 
her  property  was  properly  excluded  as  incompetent  to  prove  its 
market  value,  and  the  court  properly  excluded  nonexpert  evidence 
M  to  the  value  of  plaintiff's  property,  and  also  properly  excluded 
advertisements  in  newspapers  and  public  reports  tending  to  show 
an  exciting  condition  of  the  real  estate  market  as  affecting  the 
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FRAUD  (Ck>iitinued). 

defendant's  property  offered  ia  exchange,  as  not  being  competent 
evidence  u  to  its  value,  and  also  properly  disallowed  proof  bj 
the  defendant  as  to  the  value  of  any  property  not  involved  in  the 
exchange.     (Id.) 

12.  NeWLT   DISGOTKEXD   EVIDINOI — ^iNSUmCIKNT  EZCUBB   nm  NOKFBO- 

DucnoN. — It  it  be  conceded  that  newly  discovered  evidence  offered 
as  a  ground  for  a  new  trial  is  material,  yet  where  no  sni&eient 
showing  appears  why  sach  evidence  was  not  produced  at  the  trial, 
it  being  additional  evidence  of  a  witness  who  testified  at  the 
trial,  it  cannot  be  held  that  the  court  erred  in  denying  the  motion. 
(Id.) 

13.  Pbopeb  Belkxf  is  to  Bill  ov  Ezobptions— BByzBsiBLB  Ebbor 
MOT  Shown. — It  is  held  that  the  court  properly  allowed  a  bill  of 
exceptions  to  be  settled  for  use  on  the  motion  for  a  new  trial, 
after  the  time  limited,  upon  the  showing  of  a  sufficient  excuse  under 
section  473  of  the  Code  of  Civil  Procedure,  though  upon  a  careful 
scrutiny  thereof  it  discloses  no  reversible  error.     (Id.) 

See  Criminal  Law,  15-18;  Diyorce,  1-6;  Estates  of  Deceased  Per- 
sons, 9-11;  Homestead,  6;  Undue  Influence;  Vendor  and  Yes- 
dee,  2. 

GIFT.    See  Accounting,  1;  Homestead;  Husband  and  Wife;  Quiflting 
Title. 

GOODWILL,    See  Bestraint  of  Trade. 

GBANTOB  AND  GBANTEE.  See  Deed. 

GUABANTT. 

1.  Action  xt^on  Guabantt  or  Indkbtedniss  —  Tbbics  op  Patmxni^— 
Pleading — Pboof — Immatebial  Vabiange — Guabantob  not  Misled. 
Where  the  complaint,  in  an  action  against  the  individual  defendant 
upon  his  contract  of  guaranty  of  the  indebtedness  of  the  corporation 
defendant  to  plaintiff's  assignor,  alleges  that  by  the  terms  of  the 
written  guaranty  it  was  agreed  to  pay  the  indebtedness  with  interest 
in  installments  at  the  rate  of  $75  per  month,  but  the  proof  was  that 
the  writing  merely  guaranteed  the  principal  sum  with  interest,  and 
shows  a  variance  as  to  the  installments,  it  is  held  that  where  such 
variance  could  not  have  misled  the  guarantor  to  his  prejudice  in 
maintaining  his  defense  that  he  had  signed  no  guaranty  at  all  of 
the  debt  in  question,  the  variance  was  immateriaL  (Union  Collection 
Co.  V.  Eogers,  205.) 

2.  Tebms  op  Payment  Immaivbiai/— Lapsb  of  Installments  Befobe 
Suit — ^Absence  of  Objection  to  Evidence — Avoidance  of  Objec- 
tion.— ^Whether  or  not  the  balance  of  the  indebtedness  was  payable 
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GUARANTY    (Continued). 

at  once  or  in  inBtallmcDts  Ib  of  little  or  no  importaiMe,  sinee  in  either 
ease  the  whole  of  the  indebtedness  wu  long  overdne  before  the 
action  was  commenced,  and  there  was  no  objection  to  the  evi- 
denee  or  motion  for  nonsuit  on  the  ground  of  variance  or  anj 
ground;  and  if  snch  objection  had  been  made,  it  might  have 
been  obviated  l^  an  amendment  to  eonform  the  pleading  to  the  proof. 
(Id.) 

$.  Allxoation  and  Finding  as  to  iNSTAXiiinNTS  DissxaAEDVD. — In 
▼lew  of  the  time  of  the  commencement  of  the  action,  the  allegation 
and  finding  to  the  effect  that  the  balance  of  the  indebtedness  was  to 
be  paid  at  the  rate  of  $76  per  month  maj  be  disregarded,  where 
there  is  left  the  allegation  and  finding  that  the  principal  obligor  in 
writing  promised  to  paj  the  balance  of  the  indebtedness  with  the 
specified  interest,  and  that  the  appellant  in  writing  gnaranteed  the 
pajment  of  the  same,  the  whole  balance  being  dne  and  unpaid  when 
the  action  was  brought.     (Id.) 

4.  Nsw  Trial  not  Grantablb  worn  YAaiANCi  not  Objioted  to. — It 
is  held  that  a  new  trial  should  not  be  ordered  on  the  ground  of  the 
▼ariance  complained  of,  espeeiallj  as  the  point  was  not  raised  in  the 
eonrt  below  either  upon  objection  to  •videnee  or  upon  motion  for  a 
nonsuit.     (Id.) 

5.  SuFPOBT  or  FtNoiNO  A8  TO  Wbittin  Guabantt  op  Dibt — Gonfuct- 
INO  EviDENCB — Pbspondebancs. — ^Whcre  there  is  a  sabstantial  con- 
flict in  the  evidence  as  to  whether  the  api>ellant  guaranteed  in  writ- 
ing the  pajment  of  the  principal  debt,  the  appellate  court  cannot 
disturb  the  finding  of  the  trial  court  on  the  ground  that  the  trial 
court  has  not  decided  in  accordance  with  preponderance  of  the  evi- 
dence.    (Id.) 

fi.  Ceoss-exaiiination  A8  to  Ezxcution  op  Guabantt — Strikino  Out 
Answeb  not  Pbbjudicial. — ^It  is  held  that  the  court  did  not  err  to 
the  prejudice  of  the  appellant  in  striking  out  his  answer  on  cross- 
examination  denying  the  execution  of  the  contract  of  gnarantj, 
where  in  other  answers  to  other  questions  the  appellant  had  fully 
and  clearlj  covered  the  same  matter.    (Id.) 

7.  Guabantt  op  Bent  Beseeveo  in  Lease — ^Assignment  by  Lessoe — 

Action  bt  Assignee. — ^An  assignee  of  a  lease  from  the  lessor  and 
of  a  written  contract  of  guaranty  to  secure  the  payment  of  the 
rent  reserved,  which  was  executed  contemporaneously  with  the  leaae 
and  was  made  part  thereof,  which  guaranty  was  neither  expressly 
nor  impliedly  limited  to  the  lessor  personally,  may  sue  both  the 
lessee  and  the  guarantor  in  his  own  name  as  assignee  to  collect  the 
rent  and  to  enforce  the  same  against  the  guarantor.  (Beios  v. 
Mardis,  276.) 

8.  Modification  op  Common-law  Rule  Fobbidding  Suit  by  As- 
signee op  Chose  in  Action. — The  common-law  rule  that  a  chose 
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in  action  eannot  be  transferred  by  aeslgnmenti  io  ae  to  enable  the 
assignee  to  sue  thereon  in  his  own  name,  has  been  materially  modi- 
fled,  if  not  entirely  superseded,  by  the  code  proyisions  of  this  state, 
which  authorise  a  non-negotiable  chose  in  action  to  be  transferred 
with  all  the  rights  of  the  assignor,  subject  to  equities  and  defense! 
against  the  assignor,  and  require  ereiy  action  to  be  prosecuted  in 
the  name  of  the  real  party  in  interest.     (Id.) 

••  EnPEOT  ow  Ck)DB  Pbovisions  —  Action  st  AssioNn  of  Contaact 
or  GuABANTT. — The  immediate  effect  ef  the  code  proTisions  of  this 
state  is  to  permit  the  assignee  of  a  contract  of  guaranty  of  rent, 
which  is  but  a  chose  in  action,  to  sue  thereon  in  his  own  name,  and 
where  there  is  no  personal  limitation  of  the  guaranty,  it  may^  like 
any  other  promise  made  to  the  lessor,  be  assigned  and  sued  upon 
by  the  assignee.     (Id.) 

la   ASBIONICXNT  or  LXASI  WlXB  GONSXNT  Or  GUA&AHItm PlBfiONAL 

LiiOTATiON  iMMATBSiALi— Where  it  appears  that  the  assignment 
of  the  lease  and  of  the  contract  of  guaranty  was  made  with  the 
consent  of  the  guarantor,  the  contention  that  the  assignment  of  the 
lease  was  personal  to  the  lessor  must  fail  in  the  presenee  of  that 
fact     (Id.) 

11.  Guaranty  Past  or  Lkasb  Assiomxd  as  Sinolb  COntraot— As- 

SIONHXNT  or  LXASB  CaBKTINO  GuABANTT— BeIODHS  or  ASSIGNOB. 

Where  it  further  appears  that  the  guaranty  was  so  executed  as  to 
become  part  of  the  lease  itself,  the  lease  and  guaranty  must  be 
construed  to  be  a  single  contract,  upon  which  the  liability  of  the 
guarantor,  to  the  extent  of  his  obligation,  was  commensurate  with 
that  of  the  lessee;  and  the  assignment  of  the  lease  by  the  lessor 
carried  with  it  the  same  remedies  for  the  recovery  of  rent  and  for 
nonperformance  of  the  lease  t8  the  assignor  might  have  had  in  the 
first  instance.    (Id.) 

12.  Pleading  —  Complaint  by  Absignzx  or  Lbasb  and  Guabaktt— 

AVEBMENT    or    ASSIGNICBNT — ^PbISUHPTION    Or    WeITINO RuLINGS 

UPON  Dbmubrbb. — Conceding  that  a  general  order  sustaining  a  de 
murrer  will  be  upheld,  if  tenable  on  any  ground  assigned  and 
that  leare  to  amend  may  be  granted  or  withheld  in  the  discretion 
of  the  court,  yet  where  it  appears  that  a  special  demurrer  to  the 
complaint  by  the  assignee  of  the  lease  and  guaranty  is  untenable  a 
general  demurrer  thereto  cannot  be  sustained  if  the  complaint 
states  a  cause  of  action,  even  though  some  of  the  facts  relied  on 
to  support  it  are  defectively  pleaded.  When,  therefore,  such  com- 
plaint is  otherwise  sufficient,  and  states  the  assignment  of  the  lease 
and  guaranty  as  a  fact,  it  will  be  presumed  in  support  of  its  suffi- 
ciency that  the  assignment  was  in  writing.     (Id«) 

GUARDIAN  AND  WABD.    See  Bank,  8,  9. 
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HABEAS    OOBPUa    See    Contempt*   $j    Crimiaal   Law,    9,   63,    60; 

Municipal  Gorporationiy  !• 

HOMESTEAD. 

1.  AonoN  BT  Gbantbe  or  Husband  to  Quht  Tnui  to  Lot  on  Homs- 
STXAD  —  Parol  Girr  —  Impbovxicints  —  Equitable  Defense  and 
Cboss-gomplaint — Belief. — An  action  bj  a  ^antee  of  the  surriv- 
ing  haiband  to  quiet  title  to  a  town  lot,  forming  part  of  homestead 
property,  which  appears  to  have  been  giyen  by  parol  gift  of  both  hus- 
band and  wife  to  their  son,  who  had  preTiously  rendered  services  for 
their  benefit,  whieh  lot  was,  at  that  time,  of  the  mlue  of  only  $75, 
imder  an  agreement  that  he  was  to  fence  and  improye  the  same, 
which  he  did  to  the  extent  of  $1,500,  is  not  tenable  in  equity;  but 
the  son  may  plead  such  equitable  facts  by  way  of  answer  and 
erosB-complaint,  and  the  court  may  quiet  his  title  thereto,  and  ad- 
judge a  eonveyance  of  the  legal  title,  either  by  the  plaintiff,  or 
otherwise,  by  a  commissioner's  deed.     (Kinsell  t.  Thomas.  683.) 

2.  BiOHTS  OF  Spouses  in  Homestead  —  Joint,  Legal  ob  Equitable 
Action  Essential — Suppobt  of  Findings  and  Judgment  Enfoscs- 
ING  EQumr — Conflict. — Neither  of  the  spouses  can,  in  law,  grant 
any  rights  in  the  homestead  property  without  the  consent  of  the 
other;  and  neither  of  them  can  create  an  equity  therein  by  parol 
gift,  without  the  consent  of  the  other.  Tet,  where  it  appears  that 
an  executed  parol  gift  of  a  lot  thereon  was  made  by  the  joint 
set  of  both  husband  and  wife  to  their  son,  for  a  consideration 
previously  received  from  him,  and  also  his  fencing  and  improving 
the  same  for  a  home,  which  he  did  at  great  expense  to  himself, 
equity  will  protect  such  executed  parol  gift;  and  findings  and  a 
judgment  enforcing  them  will  not  be  disturbed,  notwithstanding 
a  eonfiict  of  evidence,  where  there  is  sufficient  evidence  to  support 
the  findings.     (Id.) 

8.  Notice  of  Defendant's  Equity  to  Plaintiff— Want  of  Puechasb 
IN  Good  Faith — Gonsidebation  of  Deed — ^Pbesumptions. — ^Where 
the  defendants,  husband  and  wife,  were  in  undisputed  possession  of 
the  lot  in  controversy  when  the  plaintiff  obtained  a  deed  thereof 
from  the  father,  such  possession  of  an  improved  and  fenced  lot 
was  sufficient  to  put  the  grantee  upon  inquiry  as  to  their  rights  in 
the  premises,  and  to  charge  him  with  notice  thereof.  And  where 
there  is  no  evidence  to  rebut  the  presumption  that  the  recital  of 
$10  in  the  deed  was  the  sum  actually  paid  by  the  plaintiff  to  the 
father  for  the  son's  lot  and  improvements,  it  must  be  presumed  that 
that  was  all  that  he  paid  therefor;  and  it  must  also  be  presumed 
that  he  took  such  conveyance  with  full  notice  of  the  legal  and 
equitable  rights  of  the  son,  and  in  subordination  thereto.     (Id.) 

4,  Equitable  Rights  op  Son  to  Improvements — Condition  of  Equi- 
table Belief. — ^Whatever  may  be  said  of  the  legal  rights  of  the 
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•on,  and  even  if  it  ibould  be  luppoBed  that  on«  of  the  ipouaea 
failed  to  consent  te  the  gift,  yet  inquiiy  would  have  shown  either 
that  he  possessed  a  Talid  title  thereto,  or  that  he  was  made  to 
believe,  and  therefore  honestly  believed,  that  he  owned  such  title, 
and  under  sueh  belief  made  expensive  improvements,  which,  under 
the  circumstances,  vested  in  him  an  equity  in  the  premises,  of  which 
he  could  not  wantonly  be  divested  or  deprived  without  reimburse- 
ment or  compensation,  as  a  condition  precedent  to  the  right  of  the 
plaintiff  to  the  equitable  relief  sought  by  him.  He  eannot  have 
equitable  relief  without  doing  equity.     (Id.) 

S.  Pabol  Qm  OP  Homestead  —  Enforcement  in  Equitt. — A  parol 
gift  of  real  property  by  the  husband  and  wife,  for  whose  benefit 
a  homestead  has  been  declared  on  the  property,  and  is  in  existence 
at  the  time  of  such  gift,  may  and  will  be  enforced  by  a  court 
of  equity  when  the  circumstances  of  such  gift  are  similar  to  those 
under  which  a  like  gift  of  real  property  not  impressed  with  a 
homestead  will  be  enforced.     (Id.) 

A.  Gbound  op  Equitable  Belief  —  Statute  op  Frauds  —  Estoppel 
PBOM  Standing  on  Legal  Bights — ^Prevention  of  Fraud. — Equity 
does  not  grant  relief  respecting  parol  gifts  of  land  on  the  ground 
that  the  agreement  for  a  writing  under  the  statute  of  frauds  should 
be  dispensed  with.  It  regards  the  writing  as  of  binding  force  in 
law,  but  acting  in  personam,  and  operating  upon  the  consciences  of 
the  parties  to  such  agreements,  equity  merely  says  that  a  party 
to  such  parol  gift  will  be  estopped  from  standing  on  his  legal  tights 
in  support  of  his  refusal  to  carry  out  the  parol  agreement,  where 
the  circumstances  disclose  that  such  conduct  on  his  part  would  be 
imeonscientious  and  work  a  fraud  upon  the  rights  of  the  other  party. 

(Id.) 

HUSBAND  AND  WIFB. 

1.  Purchase  bt  Husband  op  Land  in  Wipe's  Nam»— Presumption  op 
OiFT  —  Code  Presumption  of  Separate  Property  —  Burden  op 
Proof. — ^Where  land  in  this  state  is  purchased  by  the  husband  in 
the  name  of  the  wife,  either  with  his  separate  funds  or  with  com- 
munity tunds,  the  presumption  arises  that  a  gift  of  such  land  to 
the  wife  was  intended;  and  under  section  164  of  the  Civil  Code,  the 
presumption  is  that  the  title  is  thereby  vested  in  the  wife  as  her 
separate  property.  The  burden  to  overcome  such  presumption  rests 
upon  anyone  interested  in  attacking  the  wife's  title  to  produce  com- 
petent evidence  of  sufficient  weight  to  show  that  the  husband  did  Dot 
intend  such  property  as  a  gift  to  his  wife.     (Carle  v.  Heller,  677.) 

2.  Absence  op  Evidence  Overcoming  Title  of  Wife  —  Sales  and 
Disposition  op  Wife's  Estate  Presumed  Separate. — In  the  ab- 
sence of  evidence  sufficient  to  overcome  the  title  of  the  wife  in  the 
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property  originally  acquired  by  her  from  her  hnsband'i  funds,  ma 
her  presumed  separate  estate,  and  In  the  absence  of  anj  further 
showing  of  the  loss  of  such  title,  the  presomption  Is  that  the 
proceeds  of  the  sale  of  his  original  separate  estate  continued  as  her 
separate  estate.     (Id.) 

t.  PioGEXDs  or  Sales  ov  Skfaratb  Pbopbtixs  or  Husband  ah» 
or  Wm— Ai/nsNATiTS  Hods  or  Dxrosir  u  Bank— Girr  bt  Win 
MOT  Pbbsuhxd.— 'Where  a  contemporaneous  sale  was  made  of  the 
wife's  separate  property,  and  of  a  lot  belonging  to  the  husband, 
and  the  proceeds  of  the  sale  of  each  was  known,  the  mere  fact 
that  an  of  the  proceeds  were  deposited  alternatively  in  the  names 
of  the  husband  "or^  wife  did  not  of  itself  constitute  eyidenee  tend- 
ing to  disprove  the  presumption  that  the  husband  gave  to  the 
wife  the  property  from  the  sale  of  which  her  part  of  such  proceeds 
was  derived;  neither  does  such  fact,  standing  alone,  show  that 
the  wife  intended  to  give  to  the  husband  any  part  of  her  interest 
in  the  land.    (Id.) 

4.  MO&TOAGX    BT    HUSBANB    AND    WlTB    ON    HXB    SXPABATV    ESTATI — 

PBX8UMXD  Want  or  Husband's  Intkrkst  —  Patment  Out  or 
Wirx's  Estate.— Money  borrowed  on  the  faith  of  the  wife's  sep- 
arate estate  is  her  separate  estate  in  the  absence  of  a  showing 
to  the  contrary.  The  mere  fact  that  the  husband  joined  with  the 
wife  in  a  mortgage  loan  on  her  separate  estate,  at  a  time  when 
he  owned  no  property,  does  not  indicate  that  he  owned  any  interest 
in  the  mortgage  on  the  property,  especially  where  it  appears  that 
such  mortgage  loan  was  paid  mostly  out  of  the  rents  and  profits 
of  the  wife's  separate  estate,  which  were  her  separate  property,  and 
that  the  small  residue  was  paid  out  of  the  proceeds  of  the  sale  of 
her  separate  estate.    (Id.) 

6.  OoMMiNOLiNO  or  Funds  —  Separate  Interests  Glearlt  Ascer- 
tainable— ^Partul  Transmutation  Shown. — ^The  mere  comming- 
ling of  the  funds  on  deposit  belonging  to  the  husband  and  wife 
does  not  render  the  interest  of  each  party  not  clearly  ascertain- 
Rble.  Where  it  appears  that  by  investment  a  part  of  the  proceeds 
of  the  wife's  separate  estate  became  vested  in  the  husband,  and 
the  residue  remained  in  the  wife,  she  is  entitled  to  the  whole 
residue  remaining  In  her  as  her  separate  estate,  and  no  part  thereof 
ean  be  claimed  by  the  heirs  of  the  deceased  husband.     (Id.) 

See  Account;  Oommunity  Property;  Divorce;  Prohibition,  t. 

INCOMPBTENT  PERSONa 

1.  Action  on  Note  bt  Assignee — Oompetenot  or  Assignor — Comfbo- 
MisE  or  Indebtedness — ^Untenable  Defense  ow  Payee's  Insanity. 
In  an  action  on  a  note  assigned  by  the  payee  to  the  plaintiff  after 
being  adjudged  mentally  competent,  a  defense  that  when  the  note 
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was  given  bj  a  competent  maker,  in  eampromiee  of  hie  indebtedneee 
te  the  pajeOy  who  had  not  then  been  adjudged  incompetent,  that  tht 
pajee  was  so  far  mentallj  deranged  prior  to  and  at  the  time  of  the 
compromise  as  to  be  incapable  of  entering  into  a  contract  of  any 
kind,  cannot  be  sustained  nor  properij  pleaded  and  proven  as  a  legal 
defense  to  the  note.  (San  Francisco  Credit  Clearing-Hoase  v. 
liacDonald,  812.) 

t.  GoNSTRuonoN  ow  OoDB— Bekuit  of  ''Pibson  Without  Undbk- 

•TAKDINO"— PnOVmOK  NOT  AVAIIABLB  BT  PBRSON  OF  £k)UNB  MiND. 

The  provision  in  section  88  of  the  Civil  Code  that  "A  person  entirely 
without  understanding  has  no  power  to  make  a  contract  of  any 
kind,"  was  enacted  for  the  benefit  and  protection  of  persons  who 
are  entirely  devoid  of  capacity  to  comprehend  the  nature  and  sub- 
ject of  a  contract,  and  it  cannot  be  invoked  by  a  person  of  sound 
mind  in  an  attempted  avoidance  of  a  contract  which  he  may  have 
made  with  a  person  subsequently  ascertained  to  be  of  unsound  mind. 
(Id.) 
8.  PowiE  OF  Bbsoissiom  Undbb  Codb  Limftbd  to  Bbscinding  Pabtt. 
The  provision  in  section  39  of  the  Civil  Code,  that  "A  conveyance  or 
other  contract  of  a  person  of  unsound  mind,  but  not  entirely  without 
understanding,  made  before  his  incapacity  has  been  judicially  de- 
termined, is  subject  to  rescission,"  was  also  enacted  for  the  benefit 
and  protection  of  incompetent  persons,  and  until  that  right  is  exer- 
cised, the  contract  is  binding  upon  the  party  of  sound  mind.     (Id.) 

4.  Beneficial  Contbaot  in  Favob  of  Pbbson  of  Unsound  Mind  -— 
Legal  Pbbsumftion — Estoppel. — ^Where  a  person  of  unsound  mind 
makes  a  contract  which  is  beneficial  to  him,  the  law  supplies  or 
presumes  in  his  favor  the  existence  of  the  requisite  capacity,  or  for 
his  protection  estops  the  other  party  to  set  up  and  sustain  the  ob- 
jection as  against  the  legal  representative  of  the  payee,  that  the 
payee  was  nan  oompoi  mentU  when  the  contract  was  made.     (Id.) 

5.  CoMPBOMisB  With  Attobnbt  in  Fact  of  Patbb  —  Revocation 
upon  Insanitt— ^Qualification  of  Bulb — ^Batifioation  ttpon  Bbs- 
tobation. — ^Though  it  may  be  conceded  that  if  the  compromise  of 
the  indebtedness  which  resulted  in  the  note  was  made  with  the 
payee's  attorney  in  fact  under  a  general  power  of  attorney  while 
the  payee  was  entirely  without  understanding,  the  powers  of  the 
attorney  in  fact  were  terminated  by  operation  of  law  as  to  persons 
having  notice  of  the  principal's  disability,  yet  this  general  rule 
of  law  is  subject  to  the  qualification  that  if,  upon  his  restoration 
to  reason,  the  principal  ratifies,  or  fails  after  knowledge  to  repudiate, 
the  acts  of  his  agent,  the  powers  previously  granted  will  be  con- 
sidered merely  as  suspended,  and  the  acts  done  by  the  agent  will  be 
deemed  assented  to  by  the  principal.     (Id.) 

6.  BATinCATION    OF    COMPROMISE — ASSIGNMENT   OF    NOTE    FOB    COLLEC- 
TION— ^Estoppel  as   to   Indebtedness. — Where   the   payee  alleged 
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to  be  insane,  upon  being  restored  to  reason,  assigned  the  note  to 
the  plaintiff  for  eolleetion,  this  was  an  acceptance  of  the  note  and 
a  ratification  of  the  compromise  from  which  the  note  emanates; 
and  upon  the  principle  that  "He  who  can  and  does  not  forbid  an  act 
which  is  done  in  his  behalf  is  deemed  to  have  bidden  it/'  the  pajea 
would  hj  the  judgment  in  the  action  be  forever  estopped  from  claim- 
ing or  suing  upon  the  original  indebtedness.     (Id.) 

7.  Mental  Condition  of  Patek  at  Time  or  EXecutino  Note — Sup- 
port 09  FIndino. — ^It  is  held  that  the  evidenee  upon  the  whole  ease 
sufficientlj  supports  the  finding  of  the  court  that  at  the  time  of 
the  execution  of  said  promissory  note,  the  payee  had  sufficient  men- 
tal capacity  to  understand  the  nature  and  purpose  of  said  transae- 
tion;  that  a  person,  though  insane  in  a  general  sense,  may  not  be 
deprived  of  the  power  of  knowing  and  understanding  the  nature  of 
ordinary  business  transactions,  and  in  such  ease  the  form  of  mental 
unsoundness  will  not  render  a  person  legally  incapable  of  entering 
into  a  valid  contract.     (Id.) 

8.  Testimony  of  Phtsigian  in  Charge  op  Payee  as  Insane. — The 
testimony  of  the  physician  who  had  charge  of  the  payee  as  an  insane 
person  was  properly  admitted  in  his  behalf,  and  in  behalf  of  his 
assignee  for  collection,  as  his  agent,  that  he  was  not,  while  in  his 
care,  so  far  mentally  deranged  as  to  be  entirely  incapable  of  know- 
ing the  nature  and  purpose  of  the  transaction  in  question;  and  that 
he  was  discharged  as  completely  cured  mentally,  after  having  been 
in  his  care  about  one  year  and  a  half.     (Id.) 

9.  Construction  of  Code  as  to  Disqualification  of  Physician — 
Benefit  of  Patient— Waiver. — The  general  rule  of  law  found  in 
subdivision  4  of  section  18^1  of  the  Code  of  Civil  Procedure,  which 
in  effect  declares  that  a  physician  may  not  give  in  evidence  any 
information  concerning  the  ailment  of  his  patient  which  was  ae- 
quired  in  the  performance  of  his  professional  duties,  was  created  for 
the  protection  of  the  patient,  and  operates  upon  the  physician  alone, 
and  confers  a  personal  privilege  on  the  patient,  which  may  be  ex- 
pressly or  impliedly  waived  by  him  in  person,  or  by  an  agent  or 
attorney  acting  on  his  behalf.     (Id.) 

10.  Allowance  of  Interest  upon  Note  —  Ambiguous  Provision. — 
Where  the  note  sued  upon  is  ambiguous  as  to  the  mode  in  which 
interest  should  be  allowed  thereon,  the  trial  court  properly  adopted 
that  construction  which  was  favorable  to  the  party  ia  whose  favor 
the  note  was  made.     (Id.) 


INEBBIETY.    Bee   Criminal  Law,   63--56. 
INJUNCTION.    8^  Accounting,  5-9;  Corporation,  t. 
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INSANE  PERSONS.  8«e  Ineompetent  Persou;  OffiM  and  Offietrtj 
10-12. 

INSOLVENCY.    8m  Bank,  10;   Corporation,  1-8. 

INSTBUCTIONS.  See  Criminal  Law,  21,  50,  68-71,  »2,  100,  101,  106, 
107,  111;  Estates  oi  Deceased  Pfireona,  8j  Negligence,  12,  14, 
15;  Sale,  13. 

INSUBANCE. 

1.  ACCIDKNT  lM8UKA.NaB— lilHITATION  Df  POLIOT  AS  TO  TllCX  09  BXQIN- 

NiNo  Action — Insutfigisnt  Compiaint — ^Judgment  on  Dbmubbbb 
—Appeal. — In  an  action  bj  a  wife  apon  a  policy  of  accident  iniur- 
ance  in  favor  of  her  husband,  who  died  as  the  resnlt  of  accidental  in- 
juries sustained  by  him,  in  which  it  appears  that  the  policy  limited 
the  time  for  the  commencement  of  the  action  to  a  period  of  tweWe 
months  from  the  date  of  the  accident,  and  that  the  action  was  com- 
menced nearly  thirteen  months  after  that  date,  the  ruling  of  the 
trial  court  in  rendering  judgment  for  defendant  upon  demurrer  to 
the  complaint,  on  the  ground  that  the  action  was  barred,  must  be 
upheld  upon  appeal.  (Fitzpatrick  t.  North  American  Accident  Ins. 
Co.,  264.) 

8.  General  Rule  as  to  Limitation  of  Actions  in  Insurance  Pouoies. 
It  is  a  settled  rule  that  clauses  in  policies  of  insurance,  limiting  the 
time  in  which  actions  may  be  commenced  thereon  to  a  time  shorter 
than  that  prescribed  by  the  statute  of  limitations,  are  yaUd  if  the 
time  limited  is  not  in  itself  unreasonable.     (Id.) 

8.  Bulb  as  to  Estoppel  in  Case  op  Bad  Faith. — If  the  company  de- 
fendant had  been  guilty  of  bad  faith,  or  such  conduct  as  rendered 
it  impossible  to  comply  with  the  provisions  of  the  policy,  before  the 
time  limited  for  bringing  the  suit  had  expired,  it  would  be  estopped 
from  relying  thereoa.     (Id.) 

4.  Absence  of  Estoppel — Exaction  of  Proofs  of  Loss — Time  fob 
Action.— -There  is  no  element  of  estoppel  of  the  accident  insurance 
eompany,  defendant,  available  to  the  plaintiff  by  its  merely  exacting 
a  strict  compliance  with  the  proofs  of  death,  which  were  made 
within  the  time  limited  in  the  policy  therefor,  when  there  still  re- 
mained ample  time  within  which  the  plaintiff  could  bring  his  action. 
(Id.) 

6.  Life  Insurance — Action  on  Policy  bt  Beneficiary — Statements 
IN  Application — Absence  of  "Illness"  Since  Childhood— Physi- 
cian NOT  "Consulted." — ^An  action  upon  a  policy  by  a  husband 
as  the  beneficiary  of  his  wife,  whose  statements  made  in  her  ap- 
plication for  the  policy  were  that  she  had  "not  been  confined  to 
the  house  by  illness  since  childhood,"  or  "consulted  a  physician  since 
that  time,"  is  not  defeated  by  mere  evidence  of  a  physician  that 
two  years  before  the  application   he  had  treated  her,  whan  con- 
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fined  temporarilj  "from  a  cold,  with  a  temporary  diffienltj  during 
menatniation/'  that  he  gaye  her  a  little  medieine,  and  that  she  got 
better  "right  awaj,"  and  that  afterward  "he  gave  her  a  general 
tonie  to  build  her  up  and  give  her  an  appetite."  (Poole  v.  Grand 
Cirele  Women  of  Woodcraft,  457.) 

0.  DmNiTiON  OF  "Illness"  as  Used  in  Pouot. — ^The  word  '^ness," 
aa  need  in  the  poliej,  most  be  eonetrued  te  mean  something  more 
than  a  mere  indiBposition  dne  to  a  temporary  eold,  aeeompanied 
bj  a  painfol  menstrual  period.  That  word,  as  used,  means  a 
disease  or  ailment  of  snch  a  character  as  to  affect  the  general 
soundness  and  healthfulness  of  the  system.  "Ulnees"  rehUes  to 
matters  which  have  a  sensible,  appreciable  form,  and  applies  ordi- 
narily to  matters  of  a  substantial  character,  and  not  to  a  slight 
and  temporary  indisposition,  speedily  forgotten.     (Id.) 

T«  "OONTXNSMSNT   TO    HOUSE    BT   ILLNSSS" — ^DlSBEOABD   07   "TEIFXAS." 

Remaining  in  the  house  for  a  few  hours  as  the  result  of  a  cold,  or 
other  temporary  indisposition,  cannot  be  construed  as  "confinement 
to  the  house  by  illness."  Applying  the  maxim  embodied  in  section 
8588  of  the  CSvO  Code,  that  "The  law  disregards  trifles,"  the  evi- 
dence wholly  UAIb  to  show  that  the  statement  made  by  the  applicant 
to  the  effect  that  she  had  not  been  confined  to  the  house  by  illness 
was  untrue.     (Id.) 

t.  Question  as  to  "Consultation  of  Physician" — Consthuction. — 
A  reasonable  construction  of  the  question  as  to  whether  the  in- 
sured had  "consulted  a  physician"  implies  that  it  should  be  inter- 
preted as  relating  to  a  consultation  as  to  some  disease  or  illness 
with  which  the  applicant  was  or  had  been  aflUcted,  and  not  to 
some  feeling  of  trivial  discomfort  or  temporary  indisposition  not 
affecting  the  general  health.     (Id.) 

8.  Support  of  Finding  Against  Breach  of  Wabrantibs. — ^Even  if 
the  statements  made  in  the  application  for  the  policy  be  consid- 
ered as  warranties,  it  is  sufficient  to  say  that  the  finding  of  the 
eourt  that  there  was  no  breach  of  said  warranties  is  fuUy  sustained 
l^  the  evidence.     (Id.) 


INTEBEST.    See  Incompetent  Persons,  10;  Speeifie  Performance,  1^22. 

INTERVENTION.    See  Appeal,  13-15. 

INTOXICATING  LIQUOBS.    See  Criminal  Law,  67-60;  Electioa* 

JUDGMENT. 

1.  Clerk's  Entry  of  Detattia  Judgment — Ministerial  Ditty — ^Pre- 
sumption 07  Otheb  Psoor  not  Indulged. — ^Where  a  default  judg- 
ment is  entered  hj  the  clerk,  there  is  no  such  presumption  of  othe* 
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proof  as  wonld  attend  faeh  a  judgment  ordered  bj  the  eoort  The 
elerk'a  duty  in  entering  a  judgment  hj  default  ia  miniBterial,  and 
not  judicial  in  its  nature.  (R.  H.  Herron  Co.  y.  Westaide  Electrie 
Co.,  778.) 

2.  Vaoation  09  Detauut  Judomxnt— Gbnxeal  Bulb  as  to  Rbvixw  of 
DisGRSTioM  UPON  AfpxaX/— Asuss— BoBDVB  LiKB. — ^Under  the  gen- 
eral rule  that  the  granting  or  denial  of  a  motion  to  set  aside  a 
judgment  by  default  is  largely  a  matter  of  discretion  to  be  exer- 
eieed  by  the  trial  court,  and  that  the  action  in  granting  or  refusing 
the  application  will  only  be  reversed  where  thero  is  a  dear  abuse 
of  discretion,  it  is  held  that  while  the  present  appeal  from  an  order 
refusing  to  vacate  a  judgment  by  default  appears  to  be  near  the 
border  line,  yet  this  court  is  unable  to  say,  in  view  of  the  entire 
record,  that  the  trial  court  abused  its  discretion  in  denying  appel- 
lants' motion.     (Kearney  t.  Palmer,  517.) 

2.  BXLIANGB    OF    SUBSTITUTBD    AtTCANBT    UFOM    FaLSB    STATBICBKT    OF 

Clibnts. — ^Where  it  appears  that  a  substituted  attorney  relies  upon 
the  false  statement  of  his  clients  appealing  that  the  demurrer  had 
not  been  disposed  of,  they  should  not  be  allowed  to  complain  of  the 
result  of  their  own  false  statements;  and  where  there  are  several 
statements  in  their  joint  affidavits  which  are  shown  to  be  untrue, 
the  court  was  justified  in  distrusting  all  of  their  statements.     (Id.) 

4.  Action  to  Quiet  Titlb — Insuffioibnt  Affidavit  of  Defense — 
Defendants  Msbb  Squatters  on  State  Lands. — ^Where  the  com- 
plaint of  the  plaintiff  showed  a  cause  of  action  to  quiet  title  to 
land  owned  by  the  plaintiff,  and  the  affidavit  of  defense  filed  with 
the  motion  to  vacate  the  judgment  for  the  plaintiff  by  default 
merely  denied  plaintiff's  title  upon  information  and  belief,  and  clearly 
shows  that  defendants  are  mere  squatters  on  land  belonging  to  the 
state,  with  no  title  or  claim  of  title  to  the  premises  sued  for,  it  is 
held  that  this  court,  for  that  reason,  is  more  readily  inclined  to 
affirm  the  action  of  the  trial  court  in  refusing  to  vacate  the  judg- 
ment.    (Id.) 

6.  Claim  of  Apfeu<ant8  That  Obioinal  Attobnet  Misled  Them — 
Conflict  of  Evidbncb. — ^Where  there  is  a  clear  conflict  of  evidence 
as  to  the  claim  of  the  appellants  that  they  were  misled  by 
their  original  attorneys  as  to  whether  the  demurrer  had  been  over- 
ruled, this  court  must  assume  that  the  trial  court  in  denying  the 
motion  resolved  all  conflicts  of  evidence  against  the  appellants. 
(Id.) 

6.  Obdeb  Denying  Motion  to  Vacate  Default  Judgment — Discretion 
not  Abused^False  Statement  of  Clients — Insufficient  De- 
fense— Conflicting  Evidence. — ^Judgment  affirmed  on  the  author- 
ity of  Kearney  v.  Palmer,  ante,  p.  517.     (Kearney  v.  Pierson,  521.) 
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7.  JUDOICSNT  BT  BKrAUXO^ — ^BULB  A8  TO  VACATION — ^DISCRETION — ^RevIBW 

UPON  Apfeal — Question  of  Abusx. — ^The  matter  of  setting  aaide 
defanltB  mad  vacating  judgments  entered  thereon  is  very  largely  a 
matter  of  diseretion  to  be  liberally  exercised  by  the  trial  eourt  in 
fartherance  of  justieOi  and  where  the  action  of  the  trial  eourt  will 
result  in  a  trial  upon  the  merits,  the  appellate  courts  are  very  re- 
luctant to  interfere  with  the  exercise  of  such  discretion,  and  will  only 
do  so  when  it  appears  that  there  has  been  a  plain  abuse  of  discre- 
tion. Nevertheless,  where  the  appellate  eourt  is  obliged  to  say  that 
the  action  of  the  trial  court  involves  an  abuse  of  discretion,  it  is  the 
duty  of  the  appellate  court  to  reverse  the  action  of  the  trial  eourt. 
(Bedding  Gold  ft  Copper  Min.  Go.  v.  National  Surety  Company,  488.) 

8.  Vacatimo  Detault  Judgment  Under  Section  473 — Showing  Be- 
<)UiBED. — Where  a  default  and  judgment  have  been  regularly  entered 
against  a  litigant,  such  default  and  judgment  cannot  be  set  aside 
and  vacated  except  upon  a  showing,  under  section  473  of  the  Code 
of  Civil  Procedure,  that  they  were  taken  against  him  through  bis 
mistake,  inadvertence,  surprise,  or  excusable  neglect.     (Id.) 

9>.  Contbabt  Showing — Failuex  to  Anbweb  oe  Obtain  Extension 
Aftb  Notice  or  Dsmubbeb  Ovebbui«ed — Inexcusable  Neglect — 
Absence  of  Subpbise. — ^Where  there  is  nothing  in  the  record  to  sus- 
tain the  showing  required,  but  it  appearing  that  the  defendant's 
attorney  was  served  with  a  notice  of  the  overruling  of  a  demurrer 
to  the  complaint,  he  thereby  had  notice  that  the  time  within  which 
the  defendant  could  answer  to  the  complaint  was  running  against 
him,  and  in  failing  to  take  any  action  toward  answering  or  gettiug 
more  time  to  answer,  the  showing  is  one  of  inexcusable  neglect. 
Neither  could  there  be  any  surprise  at  the  judgment  taken  against 
him,  in  any  legal  sense.     (Id.) 

10.  Untenable  Demtjbreb — Ground  not  Appearing  upon  Pace  of  Com- 
plaint.— It  cannot  be  claimed  that  the  demurrer  to  the  complaint 
was  tenable  in  support  of  the  order  vacating  the  default  and  judg- 
ment, where  it  purported  to  raise  the  point  of  the  want  of  capacity 
of  a  foreign  corporation  to  sue  under  the  law  of  this  state,  which 
did  not  appear  upon  the  face  of  the  complaint.  Such  demurrer  was 
without  merit,  and  was  properly  overruled.     (Id.) 

11.  Motion  to  Vacate  por  Want  op  Service  op  Summons — Affidavit 
OF  Merits  not  Required. — ^Where  a  motion  to  vacate  a  judgment 
by  default  is  promptly  made  upon  the  ground  that  the  defendant 
has  never  been  served  with  summons,  and  that  the  court  did  not 
obtain  jurisdiction  over  the  defendant,  no  afELdavit  of  merits  is 
required;  and  an  objection  upon  appeal  from  an  order  granting 
the  motion  that  an  affidavit  of  merits  jerved  and  filed  with  the  mo- 
tion was  insufficient  cannot  be  considered.  (German  Savings  ft  Loan 
6oc  V.  Bien,  267.) 
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12.  Benefit  or  Cods  Seotion  not  Intokid — Meeitouoit8  DsivNa  not 
Bequibed— Absolute  Bight  to  Vacate  Void  Judomsnt.— In  siieb 
ease  the  moving  partj  ii  not  invoking  the  benefit  of  section  478  of 
the  Code  of  Ginl  Proeedare,  bat  is  asking  for  the  absolute  right 
to  have  a  judgment  in  fact  void  vacated  and  set  aside  and  is  not 
required  to  show  that  he  has  a  meritorious  defense  to  the  aetion  u 
a  condition  to  the  granting  of  such  right.     (Id.) 

18.  Conflicting  Evidence  as  to  Seevicb  or  Summons — Statement 
OF  Court — Implied  Contrast  Finding. — Where  the  motion  to 
vacate  the  judgment  was  heard  upon  affidavits  and  oral  testi- 
monjy  which  was  in  absolute  conflict  as  to  whether  or  not  the 
moving  party  had  been  served  with  summons,  the  statement  bj 
the  court  at  the  dose  of  the  evidence  as  to  its  opinion  that  the 
defendant  had  been  served  with  summons,  which  was  not  signed 
or  filed  as  a  finding  of  fact,  could  not  conclude  the  court  from 
subsequently  making  a  finding  contrary  thereto,  which  was  im- 
pliedly done  when  the  court  vacated  the  judgment,  which  could 
only  be  done  upon  the  ground  stated  in  the  notice  of  motion,  that 
the  moving  party  had  never  been  served  with  process.     (Id.) 

li.  Implied  Finding  Supported  bt  Evidence. — The  implied  finding 
was  supported  by  the  evidence  of  the  respondent,  though  in  di* 
reet  conflict  with  that  of  the  appellant     (Id.) 

15.  Order  Vacating  Judgment  bt  Defauia' — ^Demurbsb  Under  Ordbs 
Extending  Time  to  Answer — Good  Faith — Judgment  Without 
Notice — Proper  Discretion. — ^Where,  under  an  order  extending 
time  to  answer,  the  attorney  for  the  defendants  filed  a  demurrer, 
and  it  is  not  disputed  that  he  believed  he  had  a  right  to  file  the  same, 
and  no  objection  was  made  by  plaintiff  when  the  demurrer  was  filed, 
but  plaintiff's  attorney  without  notice  procured  an  order  striking 
out  the  demurrer  and  a  judgment  by  default,  and  the  motion  to 
vacate  the  judgment  by  default  was  promptly  made,  and  it  was 
manifest  that  the  plaintiff  had  suffered  no  injury,  it  is  held  the  court 
hj  its  order  vacating  the  judgment  by  default,  and  permitting  the 
defendants  to  answer,  exercised  its  discretion  in  accordance  with  the 
soundest  principles  of  justice.     (Broderick  v.  Cochran,  202.) 

16.  Misapprehension  of  Law — Power  of  Court  to  Believe  Parties 
FOR  Mistakes  of  Attorneys. — ^In  believing  that  the  attorney  for 
the  defendant  might  demur  after  having  taken  time  by  order  of  the 
eourt  to  answer  only,  it  is  eonceded  that  he  was  acting  under  a  mis- 
apprehension of  law.  But  courts  have  power  under  the  provisions  of 
section  473  of  the  Code  of  Civil  Procedure  to  relieve  parties  from 
mistakes  as  to  the  legal  effect  of  acts  of  their  attorneys.     (Id.) 

17.  Affidavit  of  Dependant  Served  With  Notice  of  Motion. — An  affl- 
davit  of  one  of  the  defendants  served  with  the  notice  of  the  motion, 
though  not  embodied  in  the  notice,  sufficiently  apprised  the  attorney 
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for  the  plaintiff  that  sneli  affidavit  would  be  relied  upon  at  Am 
hearing  of  the  proeeeding,  and  it  is  held  that  this  amounted  to  a 
eubstantial  eompliance  with  the  proTiaions  of  oeetioB  1010  of  the 
Code  of  GiTil  Procedure.     (Id.) 

18.  Afpida?it  or  Attornxt  ioe  Dktbndants — Supfokt  of  Order. — It 
ia  held  that  the  affidavit  of  the  attomej  for  defendants  alone  eon- 
tains  all  essential  faets  neeessarj  to  instaia.  the  order  vacating  the 
judgment  hj  default.    (Id.) 

See  Appeal,  1,  8,  7-10, 18-15;  Communitj  Property;  Divorce,  1-6; 
Estates  of  Deceased  Persons,  12-15;  Estoppel;  Findings;  Mort- 
gage, 19,  20;  Quieting  Title,  2-4;  Taxation,  8,  4. 

JURISDICTION.  See  Accounting,  8-8;  Certiorari;  Contempt;  Criminal 
Law,  7,  8,  59;  Estates  of  Deceased  Persons,  18,  14;  Justice's 
Court,  5;  Prohibition;  State  Lands,  80. 

JURY  AND  JURORa    See  Criminal  Law,  91,  98. 

JUSTICE'S  COURT. 

1.  Afpeal  ntOM  JusTiOB's  CouBT— RuLB  OF  Sttfbbioe  Coxtrt  REQmRnro 
Deposit  of  Clxrk's  Costs — ^Propxb  Ground  foe  Dismissal. — ^The 
superior  court  may  bj  rule  reasonably  require  an  appellant  from  the 
justice's  court  within  thirty  days  after  the  filing  of  the  transcript 
upon  appeal  to  deposit  with  the  clerk  the  sum  of  six  dollars  for  Lis 
costs  upon  the  appeal,  under  penalty  for  failure  to  do  so  of  a  dis- 
missal of  the  appeal,  upon  motion  after  notiee  to  the  appellant 
(Behymer  y.  Superior  Court,  464.) 

2.  Deposit  of  Costs  Aftee  Notiob  of  Motion  to  Dismiss — Ezcusi 

FOE    DELA.T-- COUNTEE-AFFIDATIT — ^DlSCKBTION    NOT   ABUSED. — ^When 

after  default  of  the  appellant,  and  notice  of  motion  to  dismiss,  the 
appellant  deposited  the  eosts  and  urged  as  an  excuse  for  the  delaj 
the  purpose  of  appelhint's  counsel  to  comply  with  the  rule,  and  for 
getfulness,  owing  to  his  weakened  physical  condition  after  an  opera 
tion  by  a  physician,  rendering  him  for  a  time  unfit  to  transact  busi 
ness,  but  it  was  shown  by  a  connter-«fildaTit  that  appellant's  counse 
stated  as  a  reason  for  not  complying  with  the  rule  that  appellant 
had  not  paid  him  the  costs,  and  that  he  had  refused  to  advance  the 
same  for  his  client,  it  cannot  be  said  that  the  court  abused  its  dis- 
cretion in  dismissing  the  appeal.     (Id.) 

I.  Gbouni>  foe  Relief  Undeb  Seoron  478  not  Shown — ^Weit  of 
Mandate  Disallow d. — ^Where  it  appears  from  the  affidavit  of  ap- 
pellant's counsel  that  he  was  familiar  with  the  rule  requiring  the 
deposit  of  eosts  within  thirty  days,  and  that  he  intended  to  pay  the 
same,  and  there  was  a  conflict  in  the  evidence  as  to  hb  excuse  for 
not  paying  the  same,  the  showing  is  not  such  as  would  entitle  the 
plaintiff  to  relief  under  section  473  of  the  Code  of  Civil  Procedure; 
nor  is  he  entitled  to  a  writ  of  mnndnte  to  compel  the  superior  eovrt 
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to  set  aside  the  order  dismissing  tlio  appeal  and  to  SDtartaiii  tko 

same.     (Id.) 

4.  APPKAL— EZCSPTION    TO    SiTBBnXS— SKBVIGB    op    KonOB   BT    HAIIi— 

iNBUPnciENT  Afpidayit. — ^Whero  the  notiee  of  exception  to  the  sare- 
ties  upon  appeal  from  the  justice's  court  was  senred  bj  mail,  and 
the  afBdarit  of  service  thereof  does  not  show  that  the  attomejs 
for  the  plaintiff  and  the  defendant  resided  in  different  plaeea,  or 
that  there  was  any  communication  by  mail  between  them,  sneh  af- 
fidavit is  insufficient  to  establish  the  faet  of  substituted  sertiee  bj 
mail,  under  section  1012  of  the  Code  of  Civil  Prooedture.  (Bubea- 
stine  V.  Superior  Court,  128.) 

0.  Bjepusal  or  Supkriob  Coost  to  Dxsiass  Appkal— Wbit  or  "Barnasw 
—Assumed  Right  to  Show  Pbbsonal  Sbbvici — Ebbob  in  Exsaom 
op  Jtjbisdiotxon.— Assuming  the  right  of  the  petitioner  for  a  writ  of 
review  to  annul  the  action  of  the  superior  court  in  refusing  to  dis- 
miss the  appeal  for  nonjustifioation  of  the  sureties  after  insuifieient 
proof  of  service  of  notice  thereof  by  mail,  to  adduce  other  evidence 
touching  the  acts  of  the  parties,  tending  to  show  personal  service 
of  the  notice  of  exception  to  the  sureties,  yet,  nevertheless,  it  was 
within  the  jurisdiction  of  the  superior  court  to  determine  the  snffi- 
eieney  of  such  proof,  if  any  was  offered;  and  the  writ  of  review 
vrill  not  lie  for  any  error  in  the  exercise  of  jurisdiction.     (Id.) 

6.  DSMURBEB  APTEB  TIMB  TO  ANSWEft— DbPAUIA^ — PbOMISB  OP  JUSTIGB 

— Tbial  Without  Notiob — ^Inbppeotivb  Appeal — Iicpbopeb  Wbit  op 
Bbvibw. — Where  it  appears  that,  on  the  fifth  day  after  service  of 
summons  from  a  justice's  court  requiring  answer  in  three  days, 
defendant  filed  a  demurrer,  and  his  default  was  entered  on  the  same 
day,  and  that  nine  days  thereafter  the  justice  promised  defendant 
to  take  no  action  during  his  absence  on  vacation,  but  entered  no 
order  to  that  effect,  and  the  trial  v^as  had  four  days  thereafter,  in 
defendant's  absence,  without  notice  to  him,  and  judgment  was  en- 
tered, without  passing  upon  the  demurrer,  after  knowledge  of  which 
defendant  took  an  ineffective  appeal  therefrom,  it  is  held  that,  after 
the  time  for  appeal  had  expired,  the  superior  court  erred  in  granting 
a  writ  of  review  to  annul  the  judgment  and  ordering  the  justice 
to  pass  upon  the  demurrer.     (Green  v.  Sogers,  572.) 

T.  Pbesumption  as  to  Timb  op  Filing  Demubbeb — Failubb  to  Aveb 
Filing  Bepobb  Depault. — Since  it  appears  that  the  filing  of  the 
demurrer  and  the  entry  of  default  took  place  on  the  same  day. 
and  it  is  not  alleged  whether  the  filing  of  the  demurrer  was  prior 
or  subsequent  to  the  entry  of  default,  and  it  was  clearly  filed 
after  the  expiration  of  the  time  to  answer,  it  must  be  presumed 
that  it  was  filed  after  the  entry  of  the  default,  and  if  so  filed  it 
conferred  no  right  without  first  having  the  default  vacated,  which 
does  not  appear  to  have  been  asked  fur  or  entered.     (Id.) 

18  OSal.  App.— M 
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JUSTICE'S  COURT  (Contiiraed), 

8.  ErFKCT  OF  FiuNo  Arm  Detauia^— NoncB  of  Tbial  mot  B» 
()UiSED. — The  Bubsequent  filing  of  the  demurrer,  after  default,  did 
not  prevent  the  court  from  setting  the  ease  for  trial,  and  trying 
it  without  notice  to  defendant,  Binee,  being  in  default,  he  was  not 
entitled  to  such  notice.     (Id«) 

9.  Promisb  bt  Justice — ^Nonoi  fo  TuLonm  hot  Shown — Bight 
TO  Spexdt  Tual. — Since  it  does  not  appear  that  the  plaintiff,  who 
had  entered  the  default  of  the  defendant,  had  any  notice  or 
knowledge  of  the  verbal  promise  of  the  justice  to  the  defendant, 
and  the  action  being  one  for  the  summary  restitution  of  leased 
property,  the  plaintiff  had  the  right  to  a  speedy  trial  thereof,  in 
the  absence  of  the  defendant,  after  proper  proof  of  the  entry  af 
his  default.     (Id.) 

10.  Conditions  or  Wbit  of  Bxvikw — Absence  of  Beicedt  bt  Appeal 
— Loss  bt  Laches  a  Bab  to  Wbit. — The  writ  of  review  issues 
only  where  there  is  no  remedy  by  appeal  which  has  existed,  and 
where  the  petitioner  has  failed  to  avail  himself  ef  that  remedy, 
or  the  right  of  appeal  has  been  lost  by  his  laches,  so  that  the 
time  in  which  he  might  have  taken  an  appeal  has  thus  gone  by,  the 
remedy  by  the  writ  of  review  is  not  open  to  him.     (Id.) 

11.  Office  of  Wbit  Limited  to  Annclicent. — Section  1074  of  tha 
Code  of  Civil  Procedure  plainly  limits  the  power  of  the  court,  upon 
a  writ  of  review,  to  the  determination  of  the  single  question 
whether  the  inferior  tribunal  has  exceeded  its  jurisdiction  or  has 
regularly  pursued  its  authority,  and  where  it  has  not  regularly 
pursued  its  authority,  the  writ  should  be  Umited  to  the  annulment 
ef  its  proceedings,  and  should  not  direct  any  affirmative  action  to 
be  taken  by  the  inferior  tribunaL     (Id.) 

See  Criminal  Law,  50,  60. 
JUSTICE  OF  PEACEb    See  Office  and  Offiean^  1-8;  PtohibitioB. 

JUVENILE  COUBT. 

1.  Chimin AL  Law — Sufficienot  of  Infobmation — Contbibutino  to  !>■> 
UNQUBNOT  OF  DEPENDENT  FEMALE  CHILD. — ^Au  Information  charg- 
ing that  the  defendant  contributed  to  the  delinquency  of  a  dependent 
female  child  of  the  age  of  about  sixteen  years,  which  alleges  that 
she  was  "then  and  there  a  female  dependent  minor  child  in  this, 
that  *she'  had  no  parents  or  guardians  willing  and  capable  of 
exercising  proper  mental  control  over"  her,  and  that  "her  home" 
was  and  is,  by  reason  of  neglect  on  the  part  of  her  guardian,  an 
unfit  place  for  "her,"  and  that  "she  was  in  danger  of  growing 
up  to  lead  an  idle,  dissolute  and  immoral  life,"  states  facts  from 
which  the  conclusion  necessarily  follows,  under  the  juvenile  court  law 
(Stats.  1911,  p.  626),  that  the  female  child  was  a  "dependent  per* 
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JUYENILE  OOUBT  (Ckintimied). 

•on/'  It  need  not  state  that  she  was  adjudged  to  be  snch,  unless 
an  adjudication  is  relied  npon;  otherwise  the  faets  must  be  stated. 
(Edington  y.  Superior  Court  of  Tolo  County,  739.) 

2.  Mods  of  Pbosicution  of  Offinsx. — Though  the  juvenile  eourt  law 
contemplates  an  information  without  anj  preliminary  examination, 
a  preliminary  examination  prior  to  an  information  filed  thereunder 
by  the  district  attorney  may  be  treated  as  surplusage.  It  is  suffi- 
cient that  the  superior  court  exercising  the  functions  of  a  juvenile 
court  has  jurisdiction  over  the  offense.  If  it  be  admitted  that  the 
prosecution  should  be  entitled  in  the  juvenile  court,  instead  of  in 
the  superior  court,  the  failure  to  do  so  is  a  mere  irregularity  not 
affecting  the  jurisdiction  of  the  court.  It  is  sufficient  that  it  shows 
a  prosecution  under  the  juvenile  court  law.     (Id.) 

8.  Befusal  of  Wbit  of  Pbohibition. — ^A  writ  of  prohibition  will  not 
be  granted  to  restrain  the  superior  court  from  trying  an  offense 
under  the  juvenile  court  law,  under  an  information  filed  by  the 
district  attorney  after  a  preliminary  examination  before  a  magis- 
trate.    (Id.) 

See  Office  and  Officers,  4-8. 

LACHES.    See  Divorce,  6,  6;  Specific  PerformancCi  5;  Vendor  and  Veft- 
dee,  28. 

LANDLORD  AND  TENANT. 

1.  Bulb  as  to  Forcible  Eviction  fbox  Substantial  Part  of  Pbeh- 
IBES  Inapplicable  to  Insignificant  Pabt. — The  rule  that  if  a  tea- 
ant  is  forcibly  evicted  by  the  landlord  from  a  substantial  part  of 
the  demised  premises,  and  the  lease  is  not  teiminated,  there  can  be 
no  apportionment  of  rent,  and  the  tenant  cannot  be  compelled  to 
pay  the  rent  reserved,  and  that  an  actual  ouster  is  not  necessary  to 
constitute  an  eviction,  since  any  act  of  the  lessor  which  results  in 
depriving  the  lessee  of  the  beneficial  enjoyment  of  the  premises  will 
constitute  an  eviction,  does  not  apply  when  it  does  not  appear  that 
the  interference  has  resulted  in  depriving  the  lessee  of  a  substan- 
tial, as  distinguished  from  an  insignificant  or  inconsequential,  por- 
tion of  the  demised  premises.     (Kelley  v.  Long,  159.) 

S.  Action  fob  Bent— Possession  of  Lessee  not  Changed — Trespass 
UPON  Apfubtenant  Watsb  Bight — ^Damages — ^Bent  not  Extin- 
guished.— Where  it  appears  that  the  lessee  sued  for  rent  was  at  all 
times  in  the  actual  possession  and  occupancy  of  the  premises  and  of 
the  water  rights  appurtenant  thereto,  except  that  it  is  found  that  a 
comparatively  small  portion  of  the  water  was  wrongfully  taken  with 
the  knowledge  and  consent  of  the  lessor,  on  or  about  April  Ist  of  one 
year,  and  that  the  damage  resulting  therefrom  could  be  measured 
in  money  was  the  sum  of  $40  only,  which  was  deducted  from  the 
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LANDLORD  AND  TENANT  (Oontinaed). 

rent  reterredi  it  ii  held  tbat  the  aet  of  interference  unounted 
to  no  more  thnn  a  mere  trespnes,  and  that  there  waa  no  oTietion  from 
a  sabstantial  part  of  the  premisea  thnt  could  eztingaiah  the  rent. 

(M.) 
>•  GOMSisTiKcr  or  Fimdino»— -Msai  Passino  Tbispass  mot  Imcon- 
8IBTBNT  With  Possissiok. — l^inee  no  mere  paaaing  trcepaaa  amoimts 
ta  an  interference  with  poMearion,  the  finding  that  the  defendant 
had  the  aole  and  exela^ye  poaaeaaion  of  the  demlaed  premises  and 
the  appnrtenaat  water  righta  la  not  in  conflict  with  the  finding  that 
a  tliird  partj  named,  with  the  knowledge  and  consent  of  the  plain- 
tiff, interfered  with  said  water  rights,  to  defendant's  detriment  in  a 
specified  snm  awarded  to  defendant,  on  one  occasion  only.     (Id.) 

4.  Support  op  Finpino  as  to  Trespass— GoNPuenMG  Evidence — ^Hs- 
BPONDIMT  MOT  ENnTLSD  TO  BOJEP. — It  is  held  that,  although  there 
ia  some  evidence  urged  by  respondent  which  might  have  sustained 
a  finding  that  the  third  person  named  had  the  right  to  divert  a  por- 
tion of  the  water  for  use  on  his  land  during  defendant's  term  as 
lessee,  jet  aa  there  is  some  evidence  supporting  the  finding  that  h< 
was  a  trespasser,  and  not  authorised  to  use  anj  part  of  the  water, 
tMa  court  cannot  change  the  finding,  and  that  the  respondent,  not 
having  appealed,  ia  not  in  a  position  to  aak  for  aach  relief.     (Id.) 

See  Leaaa. 
LARCENY.    See  Criminal  Law,  ei-47. 

LEASE. 

L  AonoM  CM  Bond  for  Bxnt— Siomaturb  vr  Partnership — Monm- 
OATioN  OP  Bent  in  Coeporats  Namr — ^Personal  Liabiutt — Sup- 
port OP  Finding. — In  an  action  upon  a  lease  for  rent  and  upon  a 
bond  to  secure  unpaid  rent,  which  waa  signed  by  appellant  as  "Joseph 
Herrscher  ft  Co.,"  which  lease  was  subsequently  modified  by  con- 
sent of  appellant  to  the  reduction  of  rent,  under  the  signature, 
*^or  Joseph  Herrscher,  Luc,  Joseph  Herrscher,"  it  is  held  the  evi- 
dence in  regard  to  such  signature  is  sufficient  to  sustain  a  finding 
that  the  appellant  intended  to  and  did  bind  himself  personally  to 
the  obligations  of  the  bond,  and  that  he  personally  assented  to  the 
modification  of  the  lease,  and  that  it  was  brought  about  through 
his  personal  negotiations  with  plaintiifa     (Doming  v.  Haas,  830.) 

I.  Surplus AQB  in  Use  op  Partnership  Name. — ^Where  it  appears 
that  the  use  of  the  partnership  name  was  simply  to  designate  the 
mere  style  under  which  the  appellant  individually  conducted  his 
own  personal  business,  and  that  no  other  person  was  associated 
with  him  therein,  the  words  "Sd  Co./'  appended  to  his  signature  to 
the  bond,  may  be  disregarded  as  surplusage,  and  the  signature  to 
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LEA8B  (Oontiiraed). 

E  the  bond   fo  expresMd  bound  tho  appelUnt  IndlTldiialfy  to  tbt 

terms  of  the  bond.     (Id«) 

'  i.  Un  OF  CoBPOftATioN  Naicx  in  Modifying  Leaii^-Piesonal  Con- 

TEOL  OF  Wholb  Stock— "Oobpobats  DoublC^  of  Hiksxlf. — ^Where 

r  the  corporation  name  need  bj  appellant  in  seenring  the  modification 

of  the  lease  included  the  nae  of  appellant's  own  name,  and  was 
signed  hj  his  own  name  for  the  eorporation,  and  the  eridence  shows 
that  he  had  the  personal  eontrol  of  all  of  its  ttoek  and  held  it  all 
in  his  own  name,  with  the  exeeption  of  five  shares,  one  of  which 
was  transferred  to  his  bookkeeper  and  four  others  to  members  of  his 
•wn  familj,  merely  to  qualifT*  them  as  directors,  it  is  held  that, 
nnder  these  cirenmstances,  his  subscription  of  the  corporate  name 
to  such  modification  was  both  the  act  of  the  corporation  and  his  act 
as  an  indiyidnal.  He  was,  in  snch  case,  Tirtaallj  the  corporation 
itself,  which  was  his  "corporate  donble."     (Id.) 

4,  EviDENCi — Pbopke  ADiiissioN  of  Documents. — ^The  court,  under 
the  legal  effect  of  the  evidence  concerning  the  signatures  to  the  bond 
and  to  the  written  modification  of  rent,  properlj  admitted  each  of 
them  in  evidence.     (Id.) 

See  Quarantji  7-12;  Landlord  and  Tenant. 

LIENS.    See  Mechanic's  Lien;  Mortgage;  Street  Assessment 

LIFE  INSUBANGE.    See  Insurance,  S-9. 

LIS  PENDENS.    See  Title  to  Land,  t. 

MANDAMUS.  See  Benevolent  Society,  4,  5;  Election;  Eminent  Domain; 
Employer  and  Employee,  8,  4;  Justice's  Court,  3;  Municipal 
Cbrporations,  8;  Office  and  Officers,  8,  8,  9;  Water  and  Water 
Bights,  4. 

MABBIAQE.    See  Criminal  Law,  110,  111;  Divorce. 

MEASUBE  OF  DAMAGES.    See  Damages. 

MECHANICS  LIEN. 

1.  FoaECLosusi — ^Pliading — Tiux  fob  Performanoh  of  Work — Gen- 
XRAL  Dkmurreb — Causb  OF  AtrTiON. — A  complsint  in  an  action  to 
foreclose  a  mechanic's  Uen,  which  alleges  the  performance  of  ten 
days  and  seven  hours'  work  upon  the  building  between  the  first  day 
•f  June  and  the  twenty-first  day  of  July,  1909,  and  that  the  build- 
ing was  completed  on  the  sixth  day  of  July,  1909,  shows  that  suffl- 
eient  time  elapsed  for  the  eompletion  of  such  work  before  the 
eompletioa  oi  the  building,  and  is  not  subject  to  a  general  demurrer 
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MECHANICrS  LIEN  (Continued). 

OB  the  ground  that  it  does  not  stat*  a  eauae  of  aetloiL  (Webstar  t« 
Carr,  772.) 

S.  Obound  of  Spboial  DxicmBEB  FOB  Ungbbtaintt — Absbncb  of 
Bpxcial  Dbmubbbb — Waivbb. — The  onlj  groiuid  of  objection  to  the 
eomplaint  is  that  it  is  uneertain  as  to  the  time  within  which  the 
work  was  performed,  and  when  it  eeased;  but  in  the  absence  of 
a  special  demurrer  on  that  ground,  objection  to  audi  uneertainty  is 
waived,  and  cannot  be  considered  upon  appeal.     (Id.) 

9.  FOBEGLOSUBB— PLASTXBINQ — ^DbPSMSB     OF    UNBBASONABXA     DELAT — 

SuPFOBT  OF  FiNDiNO. — ^Ib  an  action  to  enforce  a  mechanic's  lien 
against  the  owner  of  a  building  for  the  plastering  done  by  the  plain- 
tiff, where  the  answer  pleads  unreasonable  delay  in  the  prosecution 
of  the  work,  by  which  plaintiff  was  damaged  in  the  loss  of  rents, 
It  is  held  that  a  finding  against  such  unreasonable  delay  on  plain- 
tiff's part  is  sustained  by  evidence  that  any  delay  was  eauaed  by 
others  over  whom  the  plaintiff  had  no  control,  and  that  the  work 
was  begun  as  soon  as  the  building  was  in  readiness  for  lathing  and 
plastering,  and  was  accomplished  with  diligence  thereafter.  (Man- 
niz  T.  Wilson,  &95.) 

4.  IKAOMISSIBLE    EVIDXNGB  —  CONTRACT    AND    SpEOIFIGATIONS  —  DeLAT 

OF  CONTRAOTOB  IN  COMPLETION  OF  BUILDING. — The  Contract  and 
specifications  were  not  admissible  in  such  action  to  foreclose  tho 
plasterer's  Uen,  for  the  purpose  of  showing  that  the  contractor  was 
liable  to  the  owner,  under  the  terms  of  the  contract,  for  all  loss  and 
damage  resulting  from  his  delay  and  failure  to  complete  the  building 
within  the  time  designated  in  the  contract,  although  such  contract 
would  be  valid  as  between  the  contractor  and  the  owner.     (Id.) 

5.  Deduction  of  Damages  to  Owneb  fbom  Last  Payment  not  Air 
LowABLB  Against  Lien  Claimants  —  Constitutional  Bioht  Pbo- 
TEGTED. — The  right  of  the  owner  to  deduct  stipulated  damages  as 
against  the  contractor  cannot  be  allowed  as  a  deduction  from  the 
last  payment,  to  the  injury  of  lien  claimants,  whose  right  to  liens 
are  guaranteed  by  the  constitution  and  protected  by  the  legislature, 
especially  as  regards  payment  of  such  liens  out  of  the  last  payment 
of  twenty -five  per  cent  of  the  contract  price;  and  to  permit  that 
fund  to  be  sequestered  in  the  interest  of  the  owner  as  against  the 
contractor  would  be  to  deprive  lien  claimants  of  their  constitutional 
right  to  enforce  their  liens.     (Id.) 

6.  Sequestration  of  Fund  bt  Nones  —  Settlement  With  Con- 
tbactob  at  Pebil. — Where  plaintiff,  when  there  was  $7,000  unpaid 
on  the  contract  served  a  notice  upon  the  owner  to  withhold  there- 
from the  full  amount  of  his  claim  for  plastering,  pursuant  to  section 
1184  of  the  Code  of  Civil  Procedure,  the  owner  was  thereby  re- 
quired to  sequester  therefrom  sufficient  money  fully  to  meet  the 
plaintiff's  demand,  and  any  money  that  might  be  necessary  to  meet 
anj  claim  of  lien  which  might  be  filed  therefor;  and  where  the  owner 
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ICECHANICS  LIEN  (Continaed). 

fettled  with  the  eontrmetor  without  reserving  inilicieiit  moaey  te 
meet  the  plaintilTa  demand,  he  did  so  at  hif  periL     (Id.) 

7.  Sbttlxmxnt  With  Contsaotob  Imclusivb  of  All  Claims  Ezcxpt 
Plaintivf's — ^Abatbment  kot  Allowable. — ^Where  the  settlement 
hj  the  owner  with  the  contractor  included  a  settlement  of  all  claims 
against  the  owner,  with  the  exception  of  the  plaintiff's  claim,  it 
must  be  presumed  that  the  owner  was  allowed,  as  against  the  eon- 
tractor  in  such  settlement,  all  that  he  was  entitled  to,  including  all 
claim  he  might  have  for  a  reduction  of  the  contract  price  in  conse- 
quence of  delay;  and  after  such  full  settlement  of  all  other  claims 
the  owner  cannot  urge  anj  abatement  of  the  plaintiff's  claim.     (Id.) 

8.  AOOBPTANCE   OF   BUUDINO   FBOIC   CONTIUGTOB^-WaIVEB  OF   DaMAOBB 

FOB  NoMPERFOBMANCE. — The  acceptance  of  the  building  bj  the 
owner  from  the  contractor,  in  the  absence  of  any  showing  of  fraud 
or  mistake,  implies  a  waiver  of  any  daim  for  damages  against  the 
contractor  by  the  owner,  on  account  of  the  nonperformance  of  the 
contract  in  any  particular.     (Id.) 

9.  OwNEB  BT  Settlement  Unconditional  Guarantob  of  Contract- 
OB'S  Obligation  to  Plaintiff. — The  owner  by  the  settlement  with 
the  contractor  became  an  unconditional  guarantor  of  the  contractor's 
obligation  to  pay  the  plaintiff  for  his  work,  his  liability  being  co- 
extensive with  that  of  the  contractor  to  the  plaintiff.  In  the  absence 
of  any  defenses  existing  between  the  contractor  and  the  plaintiff 
and  of  any  fault  on  the  part  of  the  plaintiff,  the  owner  is  Uable  to 
him  for  the  debt.     (Id.) 

10.  Abandonment  of  Contbaot — Premature  Patment  by  Owneb  to 
Contractor. — Where  a  contract  has  been  abandoned  by  the  contrac- 
tor, the  owner  it  not  entitled  to  any  credit  on  account  of  a  prema- 
ture payment  made  by  him  to  the  contractor  not  earned,  as  against 
existing  lien  claimants,  notwithstanding  no  notice  to  withhold  was 
served  upon  the  owner.  The  only  deductions  permissible  from  the 
ascertained  value  of  the  labor  done  and  material  furnished,  where 
the  contractor  abandons  the  contract  before  completion,  are  for  pay- 
ments then  due  and  actually  paid,  and  none  are  permissible  for  sums 
then  due  and  not  actually  paid,  or  for  sums  actually  paid  but  not 
then  due.     (Olson-Mahoney  Lumber  Co.  v.  Maxwell,  668.) 

11.  Erroneous  Order  Granting  New  Trial  to  Owner  of  Buildinq^-* 
It  is  held  that  the  record  upon  appeal  by  a  lien  claimant  from  an 
order  granting  a  new  trial  to  the  owner  of  the  building  does  not 
show  the  existence  of  a  single  valid  ground  upon  which  such  order, 
general  in  its  terms,  can  be  supported.     (Id.) 

IS.  Objection  to  Leading  Question  to  Witness  for  Plaintiff— Dis- 
cretion NOT  Abused. — ^Where  the  yard  foreman  of  the  plaintiff  had 
testified  fully  as  to  the  delivery  of  plaintiff's  lumber  at  the  place 
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where  the  building  wm  being  erected,  objection  overruled  to  a 
leading  question  asked  of  the  witness  was  not  prejudicial,  where  the 
answer  thereto  would  bo  merely  cumulative  of  that  already  given. 
Ordinarily,  objections  to  leading  questions  should  be  sustained,  but 
it  is  fhe  established  rule  in  this  state  that  the  allowance  of  sneh 
questions  rests  largely  in  the  discretion  of  the  trial  court;  and  that 
a  new  trial  will  not  be  ordered  merely  because  leading  questions 
were  permitted  over  objection,  unless  it  plainly  appears  that  the 
trial  court  abused  its  discretion.  It  is  held  that  it  was  not  here 
abused.     (Id.) 

18.  BoUNOS  UPON  EviDKNCX  NOT  Kbbonious. — ^Rulings  upon  evidence 
are  not  erroneous  where  the  witness  under  examination  was  unable 
to  answer  a  question  objected  to,  and  there  is  confusion  in  the  record 
as  to  whether  another  question  was  ever  answered;  but  assumini 
that  it  was  answered,  since  the  question  called  for  relevant,  material 
and  competent  testimony,  the  objection  thereto  was  properly  over- 
ruled.    (Id.) 

14.  Absence  of  Ebboe  in  Dinting  Motion  pob  Nonsuit. — ^It  Is  held 
that  there  was  no  error  in  denying  defendant's  motion  for  a  non- 
suit, both  for  the  reason  that  no  grounds  were  stated  for  the  motion, 
and  that  the  plaintiff  had  introduced  suiBeient  evidence  to  make  a 
prima  facie  case.     (Id.) 

15.  Suppobt  or  Findings  as  to  Pulintift's  Lubn. — ^There  is  no  ground 
on  which  the  evidence  can  be  deemed  insufficient  to  sustain  the 
findings  in  favor  of  the  plaintiff's  lien  as  against  a  premature  pay- 
ment made  by  the  builder  to  the  contractor  after  the  abandonment 
of  the  contract,  under  the  provisions  of  section  1200  of  the  Coda  of 
Civil  Procedure.     (Id.) 

MISTAKE.    See  Judgment,  15-li. 

MOBTGAGE. 
L  Pubchasb  of  Sboubbd  Note— Non-nbootiabilitt — SuBjBcnoir  or 

PUBCHASEB    TO    DBFENSES — PAYMENT    OF    FaCB    WITBOUT    KNOWI^- 

BDOB  Immatfelal. — ^A  noto  which  shows  on  its  face  that  it  is  secured 
by  a  mortgage  is  non-negotiable,  and  notice  of  such  non-negotiability 
is  thereby  imparted  to  a  purchaser  thereof,  and  he  is  chargeable  with 
notice  that  if  the  maker  has  any  defense  against  the  original  payee, 
he  takes  the  note  subject  to  such  defense,  and  it  is  immaterisl  that 
he  has  paid  the  full  face  of  the  secured  note  t«  the  original  payee, 
without  actual  notice  of  any  defense  thereto.  (Helmer  v.  Parsona, 
460.) 

t.  Absionmxnt  of  Mobtoaob — ^DuTT  OF  Pboposbo  Absioneb  to  In- 
quire AS  TO  Defenses — ^Effect  of  Nbolbot. — One  who  is  about 
to  take  an  sssignmant  of  a  mortgage  i«  in  duty  bound,  in  proteetion 
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of  his  own  interMt,  to  mako  inqniiy  of  tlio  mortgagor  m  to  the 
Taliditj  of  tho  inttminant  and  of  the  transaetioii  on  which  it  1b 
founded  and  aa  to  tha  amount  due,  and  whether  the  mortgagor 
hat  any  defense  or  setoff  to  Interpose  against  it.  Bnt  if  he  neglects 
to  make  such  inquiry,  he  takes  the  mortgage  snbjeet  to  all  de- 
fenses against  tho  original  mortgagee,  and  is  charged  with  knowl* 
edge  of  all  facts  which  such  an  inqoirj  would  haye  disclosed.    (Id.) 

•.  Ck>N8TBUCnON    Oy    OODK    P1OVI8ION8 — ^iRDOBSnCIHT    OV    NOM-KBOO- 
TIABLa    INBTBUMKNT— ASSIOMICENT   OF   THINO   DI    AOTIOM. — SectioB 

1489  of  the  Civil  Code,  making  the  transfer  of  a  non-negotiable 
Instrument  "subject  to  all  equities  and  defenses  existing  in  favor 
of  the  maker  at  the  time  of  the  indorsement,"  and  section  868  Of 
the  Code  of  Civil  Procedure,  providing  that,  "in  the  case  of  an 
assignment  of  a  thing  in  action  [not  negotiable]  the  action  hy  the 
assignee  is  without  prejudice  to  anjr  setoff  or  other  defense  existing 
at  the  time  of  or  before  notice  of  the  assignment,"  are  to  be  con* 
strued  as  though  passed  at  the  same  moment  of  time  and  as  parte 
of  the  same  statute;  and  the  law  as  declared  by  the  two  sections  is 
that  a  defendant  may  avail  himself  of  any  setoff  or  defense  tcquired 
before  notice  of  assignment  of  any  non-negotiable  causa  of  action. 
(H.) 
4.  Partial    Failubb    of    Conbidxbation    of    Notb    and    MoBTaAOB 

EZIBTIKa  AT   TiMB  OF   TBANBFEB — ^NOTIOB   OF   ASSIONMXNT    ImMA- 

TEMixu — ^Where  the  payee  of  a  note  and  mortgage  for  $3,500 
agreed  to  advance  that  full  sum  to  the  mortgagor  in  specified  in- 
stallments, but  only  advanced  the  total  sum  of  $1,250,  the  partial 
failure  of  consideration  as  to  the  residue  of  tho  note  and  mort- 
gage being  a  complete  defense  as  to  the  residue  against  the  original 
payee,  which  existed  at  tha  time  of  the  transfer  of  the  note  and 
mortgage  by  the  payee  to  the  plaintiff,  it  would  be  a  like  defense 
aa  against  the  plaintiff,  as  assignee,  which  cannot  be  affected  by 
any  notice  of  tha  assignment  given  by  the  assignee  to  the  defend- 
ant.    (Id.) 

6.  Bboobdino  of  Absionmbmt  of  Mobtoaob  vot  Conbtbugtivx  No- 
TKGB  TO  MoBTOAQOB. — The  mcro  recording  by  the  assignee  of  the 
assignment  of  the  mortgage  only  operates,  under  section  2934  of 
-  the  Civil  Code,  as  notice  to  all  persons  subsequently  deriving  title 
to  tho  mortgage  from  the  assignor,  and  constitutes  no  constructive 
notice  of  the  assignment  to  the  mortgagor.     (Id.) 

6w    AonON  FOB  CONVBBSION  OF  MOBTOAOED  PKBSONAL  PBOPEBTT  BT  CoN- 

8TABLB  —  NonoB  Bbfobx  Salb  —  Plbadinq  —  Oausb  of  Action 
Stated. — ^A  complaint  in  an  action  by  a  mortgagee  of  personal  prop- 
erty situated  in  Los  Angeles  county,  and  mortgaged  by  a  resident 
of  Biversida  county,  which  allegea  that  it  was  recorded  in  Los 
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Angelee  county  only,  tbat  defendant,  who  is  %  eonstable  in  a  speei- 
fled  township  in  the  latter  county,  converted  said  mortgaged  prop- 
erty by  levying  upon  and  selling  the  same,  without  paying  or 
tendering  to  plaintiff  the  amount  of  ths  debt  due  to  plaintiff,  the 
payment  of  which  was  secured  by  said  mortgage,  that  the  value  of 
the  mortgaged  property  so  converted  was  the  sum  of  $600;  and 
that  prior  to  the  sale  and  conversion  of  said  personal  property  the 
plaintiff  informed  defendant  of  the  ezistenee  of  said  chattel  mortr 
gage,  and  the  claim  of  the  plaintiff  thereunder,  states  a  cause  of 
action,  and  a  general  demurrer  thereto  was  properly  overruled. 
(Bonning  v.  Way,  627.) 

V,  EiTEor  Of  FahiUbx  vo  Reoobo  Chattel  Mortgaok  in  MoBraAGOEa'B 
GouNTT — QuAuraa)  Invaliditt — ^PiJuoiNa  Bsquibbd  bt  Defend- 
ant.— The  failure  of  the  mortgagor  to  record  the  chattel  mortgage 
In  the  county  of  his  residence,  as  expressly  required  by  section  2959 
of  ths  Civil  Code,  when  taken  in  connection  with  section  2957 
thereof,  renders  the  chattel  mortgage  void  "as  against  the  creditors 
of  the  mortgagor,  and  subsequent  encumbrancers  of  the  property 
in  good  faith  for  value."  It  is  held  that,  as  these  enumerated 
classes  do  not  appear  to  include  the  defendant,  he  is  not  in  a  posi- 
tion, without  pleading  the  fact,  to  avail  himself  of  the  benefit 
thereof.     (Id.) 

t.  COnstbuotion  of  Code  Provisions  ab  to  Chattel  Mobtoaoes — 
MoDincATiON  OF  FoBMEB  Pbovibions. — ^Although  the  chattel  mort- 
gage in  question  comprised  personal  property  not  specified  in  section 
2955  of  the  Civil  Code  as  subject  thereto,  and  although  the  mort^ 
gagor  failed  to  record  it  in.  ths  county  of  his  residence,  as  provided 
in  sections  2957  and  2959  of  the  same  code,  yet  each  of  those 
sections  is  qualified  by  the  later  provisions  of  section  2973  of  the 
Civil  Code,  adopted  in  1905,  providing  that  "mortgages  of  personal 
property  other  than  that  mentioned  in  section  2955,  and  mortgages 
not  made  in  conformity  with  the  provisions  of  this  article,  are  never- 
theless valid  between  the  parties,  their  heirs  and  assigns,  and  per- 
sonal representatives,  and  persons  who,  before  parting  with  value, 
have  actual  notice  thereof."     (Id.) 

••  Insufficient  Defense  to  Action  fob  Conversion — ^Levt  and  Sale 
Aqainst  Vendee  of  Mobtoagor — ^Bona  Fide  Pubchasx  fob  Yaloe 
NOT  Alleged. — ^An  alleged  defense  to  the  complaint,  in  the  action 
for  conversion,  that  the  levy  and  sale  by  the  constable  defendant 
was  against  a  vendee  of  the  mortgagor,  as  the  owner  of  the  prop- 
erty mortgaged,  which  fails  to  aver  that  such  vendee  was  a  pur- 
chaser in  good  faith  and  for  value,  is  insufficient.  Under  section 
2957  of  the  Civil  Code,  to  render  the  mortgage  void  as  against  such 
vendee,  it  must  appear  by  allegation,  proof  and  finding  that  the 
purchase  was  in  good  faith  and  for  value,  and  in  the  absence  thereof. 


MOBTQAOR  875 


MOBTOAOE  (CoDtiniied). 

the  poution  of  the  vendee  with  reference  to  the  property  is  identical 
with  that  of  the  vendor.     (Id.) 

10.  Support  of  FiNDiNa  is  to  Notiob  op  Mortoaok  to  DmNDANT— 
Admission  or  Valub  of  Mobtqaokd  Pbofbbtt — ^Findino  not  Bb- 
qunuD). — It  is  held  that  the  evidence  snfficientlj  fupporti  the  finding 
that  the  defendant  had  actual  notlee  of  the  existence  of  plaintiff's 
chattel  mortgage  before  the  sale  made  bj  the  defendant;  and  where 
the  answer  made  a  mere  conjunctive  denial  that  the  property  was 
of  the  value  of  $600,  soch  denial  constitnted  an  admission  of  any 
less  sum,  and  must  be  deemed  evasive^  and  in  fact  no  denial  at 
sJly  and  no  finding  thereon  was  required.     (Id.) 

11.  Immaterial  Findino — Salb  of  "Greatb  and  Bbct  Part  of  Prof- 
KBTT" — CoNVSRsiON — ^Failurb  TO  Bbdbuver. — ^It  Is  held  that  a 
finding  that  the  defendant  took  and  carried  away  the  whole  of  the 
mortgaged  property,  ''and  sold  the  greater  and  best  portion  thereof/' 
is  immaterial  as  to  the  latter  part  of  the  finding.  The  right  to 
recover  damages  is  bssed  upon  the  conversion,  and  since  no  part  of 
the  property  carried  away  is  shown  to  have  been  redelivered,  the 
disposal  of  the  converted  property  by  the  officer  was  not  material, 
(li) 

12.  Chattsl  Mortgaob  of  Planino-mill  Machinery — Subsequent  Fix- 

tures TO  BEAIiTT — ^PREGBDBNCB  OF  BEAL  ESTATE  MORTOAOES — ^WANT 

OF  Actual  Notice  of  Chattel  Mortgaob. — ^A  mortgagee  of  real 
property,  who  took  two  mortgages  thereon  to  secure  different  ad- 
vanees  to  the  owner,  upon  which  real  property,  at  the  time  of  their 
azecution,  a  planing-mill  plant  was  in  operation,  with  its  machinery, 
engine,  boiler  and  other  equipments  permanently  affixed  to  the  realty, 
is  entitled  to  preee<^ence  as  to  such  fixtures  over  a  prior  chattel  mort- 
gage of  the  planing-mill  machinery,  executed  and  recorded,  as  such, 
before  its  attachment  to  the  realty,  where  it  appears  that  the  mort- 
gagee of  the  realty  made  his  advances  and  took  his  mortgages  without 
actual  notice  of  the  existence  of  the  ehattel  mortgage.  (Elliott  ▼. 
Hudson,  642.) 

13.  Legal  Effect  of  Valid  Chattbl  Mortgaob  as  Such. — So  long  as 
mortgaged  personal  property  remains  personal  property  and  is  not 
removed  from  the  county  where  the  chattel  mortgage  is  recorded, 
the  mortgagee  is  protected  in  his  lien  as  against  subsequent  purchas- 
ers from  the  mortgagor,  for  they  are  charged  with  constructive  notice 
of  the  recorded  chattel  mortgage.  But  when  such  property  is  affixed 
to  land,  a  different  question  arises,  though  as  between  the  chattel 
mortgagor  and  mortgagee  the  lien  might  not  be  thus  defeated.     (Id.) 

14.  Effect  of  Chattel  Mortgaob  of  Planing-mill  Property — When 
Affixed  to  Bealty — ^Absence  of  Constructivb  Notice  to  Beal 
Estatb  Mortoaobb. — ^The  mere  fact  that  the  mortgaged  planing- 
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mill  propertj  wu  of  raeh  a  ebanieter  w  required  It,  for  piaetieml 
parpoees,  to  be  affixed  to  land,  la  not  raffieient,  after  it  has  beeome 
attached  to  the  realty,  to  put  a  eabsequent  mortgagee  of  the  land 
upon  inquiry  aa  to  the  existence  of  the  chattel  mortgage,  or  to 
charge  him  with  constmctive  notice  thereof.  Sneh  sabeeqaent  mort- 
gagee had  the  right  to  assume  that  he  was  purchasing  real  property, 
regardless  of  the  fact  that  it  was  necessarily  personal  proper^  be- 
fore it  was  affixed  to  and  became  part  of  the  land.    (Id.) 

Iff.  OONSTBaCTION   OF    Ck)DK  AM  fO    BlOOlD  OF    GHAmL    MOKTOAOa.— 

Section  2963  of  the  CiTil  Code,  which  expressly  requires  chattel  mort- 
gages to  be  recorded  in  a  separate  Tolume,  is  to  be  construed,  in 
relation  to  its  further  provision  that  mortgages  of  personal  prop- 
erty may  be  acknowledged  and  recorded  "in  like  manner  as  grants 
of  real  property,"  to  mean  that  the  chattel  mortgage  is  constmctiTe 
notice  of  what  it  contains,  and  cannot  be  regarded  aa  aotiee  ia 
anywise  aifecting  the  title  to  real  property.     (Id.) 

IC  Natubx  of  Bxooro  of  Chattel  MoBTOAoa  and  of  Bbaltt — ^Dutt 
OF  SsAaoH. — A  chattel  mortgagee  is  chargeable  only  with  notice  of 
a  prior  recorded  chattel  mortgage  on  the  same  property,  and  he  is 
not  required  to  look  to  the  record  of  the  deeds  or  mortgagee  of 
realty  for  prior  encumbrances.  And  so,  also,  a  purchaser  of  the 
realty  is  bound  only  to  take  notice  of  the  record  title  of  the  realty, 
and  b  not  in  any  way  bound  to  examine  the  records  of  chattel 
mortgages,  as  he  is  not  affected  by  the  record  of  a  chattel  mortgage 
upon  fixtures  of  the  realty,  and  a  purchaser  or  mortgagee  of  the 
realty  need  only  inquire  for  liens  on  real  estate.     (Id.) 

17.  Comment  of  Supeems  Couet  in  Obobe  Denting  Behsabino. — The 
supreme  court  in  its  order  denying  a  rehearing  approves  of  the 
ruling  that  a  purchaser  or  mortgagee  of  land  need  not  examine  tht 
record  of  chattel  mortgages  in  so  far  aa  it  appliea  to  chattels  of 
the  character  involved  in  thia  case.  Upon  the  question  whether  it 
applies  to  aU  property  mortgageable  as  chattels,  including  growing 
crops,  no  opinion  is  expressed,  aa  it  is  not  involved  in  this  case 
(Id.) 

18.  Untenable  Bbplevin  bt  Chattel  MoBfroAOSB — ^Finding — ^Peiobitt 
Of  Real  Estate  Moetoages. — ^The  chattel  mortgagee  cannot  main- 
tain an  action  of  replevin  to  recover  the  possession  or  value  of  the 
planiog-miU  machinery  mortgaged  which  was  affixed  to  the  land,  at 
against  the  mortgagee  of  the  land,  who  had  purchased  the  same  at 
a  sale  under  foreclosure,  and  had  taken  his  mortgages  without 
actual  knowledge  of  the  existence  of  the  chattel  mortgage.  It  is 
held  that  the  court  was  justified  in  finding  in  such  action  that  the 
real  estate  mortgages  took  priority  over  the  chattel  mortgage.     (Id.) 

19.  Foeeclosure  of  Mortgaobs — ^Hecxivee  of  Bents  and  Peoftts — 
DiaPOSiTioN — DEricixMCT  Judgment  Assign ed^Bights  LiMriLu  to 
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PtJBCHA8i»— BxvxB8Ai« — ^Wliert  a  reeelTflr,  appointed  dnriog  for»- 
alotoM  of  the  real  estate  mortgagety  to  reeeWe  the  rente  and  profits 
of  tlie  mortgaged  land,  settled  his  aeeounts  after  the  mortgagee 
had  pnrehased  the  property  mider  the  deeree,  and  tahen  a  defleienej 
Judgment  against  the  eorporation  mortgagor,  which  had  assigned 
all  of  its  property  to  a  trustee  for  the  benefit  of  its  ereditors,  and 
after  the  deficiency  judgment  of  the  mortgagor  had  been  assigned 
to  the  same  tmstee,  it  is  held  that  the  court  erred  in  applying  the 
rents  and  profits  upon  such  deficient  judgment,  and  that  the  judg* 
ment  must  be  rcTersed,  in  so  far  at  to  direct  the  court  to  ascertain 
and  apply  only  such  portion  of  the  rents  and  profits  as  belonged 
solely  to  the  purchaser  at  the  sale.    (Id.) 

20.  JUDGHXNT   IM    FOBMEa   AcnON    NOT   PLBADABLB   IK    Ba&— BXCBTBa 

SuBD  iMDiviDnALLT — "DiwrEMMXT  "Paktoq, — ^A  judgment  in  a  former 
action  of  the  same  general  character  brought  by  the  same  plaintiff 
against  the  real  estate  mortgagee  and  the  receiver,  sued  indiyidually, 
la  which  the  plaintiff  was  nonsuited  as  to  the  mortgagee,  and  judg- 
ment was  rendered  against  the  plaintiff  in  favor  of  the  receiver  as 
an  individual,  cannot  be  pleaded  in  bar  of  the  present  action  against 
the  mortgagee  Individually  and  the  receiver  sued  in  his  official 
capacity,  who  Is  not  the  same  person  as  when  sued  individually, 
and  who  la  not  liable  In  his  in^vidual  capacity.  A  judgment,  to 
be  a  bar,  must  be  between  the  same  parties,  in  the  same  capacity, 
and  must  be  "in  respeet  of  the  matter  directly  adjudged."    (Id.) 

See  Vendor  and  Vendee,  7. 

MUNIOIPAL  (X>BPORATION. 

1.  Municipal  Obdinanob— Standinc  op  OABBiAaBS  on  Strbtb — ^Habbab 

OOBPUS — ALLEOBD    UNOONBTmrnONAUTT    NOT    APPABENOV-BbmAND 

TO  GuBTODT. — ^Where  a  petitioner  for  a  writ  of  habecLs  corpus,  who 
haa  been  held  for  a  violation  of  a  city  ordinance  regulating  the 
standing  of  carriages  on  the  streets  of  the  city,  having  made  de- 
fault In  the  payment  of  a  fine  for  its  violation,  assigns  as  a  ground 
for  discharge  that  the  ordlnanee  Is  unconstitutional  and  void,  but 
haa  filed  no  brief,  and  cited  no  authority  for  his  contention,  it  is 
held  not  the  duty  of  this  court  to  seek  for  some  reason  for  his 
discharge  on  the  ground  proposed,  and  where  from  an  inspection 
of  the  ordinance  it  discloses  no  apparent  infirmity,  the  petitioner 
will  be  remanded  to  the  proper  custody.     (Matter  of  Anderson,  593.) 

2.  APPBOPBIATB    AOnON    op   COUBTB    on    QUBSTIONB    op    CONSTITUnOK- 

ALITT. — Oonrts  will  not  hold  statutes  or  ordinances  unconstitu- 
tional unless  it  is  clearly  shown  that  th^  ara  inconsistent  with  the 
fundamental  law.     (Id.) 

2.  San  Fbanoiboo   Cha&tkb — Classipioation  op   Clerical  Sntvici — 

PUTIBB  OP    OrPIOBr— liifBOPBB    BaBIB    OF    SaL^BIBS— RESCISSION^- 
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MUNICIPAL  CORPORATION   (Continued). 

Mandamus.— The  charter  of  the  city  and  eonntj  of  San  Fraoeiaeo 
requires  the  clerical  service  thereof  to  be  based  upon  the  duties  to 
be  performed  by  the  clerks  as  elassifled  hj  depaxtmente,  and  a  classifi- 
cation by  salaries  is  unauthorized  by  the  eharter.  Where  the 
municipal  civil  service  commission  had  made  an  improper  classifica- 
tion of  the  clerical  service,  by  salaries,  they  were  justified  in 
rescinding  the  same  and  restoring  a  former  elaasifleation  as  author- 
ised by  the  charter;  and  a  writ  of  mandate  will  not  lie  to  compel 
the  commissioners  to  restore  the  list  of  eligibles  based  upon  an 
examination  held  under  the  classification  by  salaries.  (Hinton  ▼. 
Bahrs,  53.) 

See  Countieai 

MUBDEB  AND  MANSLAUGHTER.    See  Criminal  Law,  68-00. 

MUTUAL,  OPEN  AND  CUBBENT  ACCOUNT.    See  Aeeoont^ 

NEGLIGENCE. 
L  Causk  Of  PLAiNTirF'8  Injubos — ^NsoLiaxNT  Driving  of  Detknd- 

▲NT's   HOBSK  AND  BUOGT — SUFPOHT  Of  FiNOINO  AS  TO  OWNERSHIP 

AND  Control — Proop  op  Liabilitt. — ^Where  the  alleged  cause  of 
plaintiff's  injuries  was  the  negligent  driving  of  defendant's  horse 
and  buggy,  and  it  was  an  admitted  fact  that  the  horse  and  buggy 
belonged  to  the  defendant  corporation,  and  that  the  driver  was  its 
▼ice- president  and  general  superintendent  of  its  work,  "who  had  the 
right  to  operate  the  buggy"  in  the  performance  of  its  work,  a  finding 
of  defendant's  ownership  of  the  horse  and  buggy,  and  that  it  was 
"wholly  in  the  possession  and  control  of  the  defendant  at  the  time 
of  the  injury/'  was  sufficiently  sustained;  and  that  the  injury  was 
the  result  of  the  negligence  of  such  driver  is  all  that  need  be  shown 
to  charge  defendant  with  liability.  (Jessen  ▼•  Peterson,  Nelson  A 
Co.,  349.) 

2.  AocEPTED  Bulb  as  to  Nf^liobncb  op  Emplotbb  Intbubted  With 
Charge  op  Vbhiolb. — ^It  is  the  accepted  rule  that,  where  an  employes 
is  intrusted  with  the  possession  and  operation  of  a  vehicle,  with  per- 
mission to  use  it,  in  his  discretion,  in  the  business  of  the  employer, 
the  latter  will  be  held  responsible  in  damages  for  injuries  inflicted 
upon  the  person  of  another  resulting  from  the  negligence  of  the 
employee  in  the  use  and  operation  of  the  vehicle;  and,  in  such  a 
ease,  it  is  not  necessary  for  the  person  seeking  damages  to  prove 
that,  at  the  time  of  the  injuries,  the  employee  was  engaged  in  ex- 
ecuting any  particular  business  or  specifle  sommand  of  his  principaL 
(Id.) 

3.  SuppiciENCT  OP    Showing    op    Negligence — Tobt  in    General — 

BcoPB  OP  Employment. — That  the  employee,  at  the  time  of  the 
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eommiBsion  of  the  tort,  mm  aetlng  witUn  the  general  icope  of  his 
employmenty  and  that  the  injury  oecurred  as  the  reeolt  of  his  negli- 
gence, is  all  that  need  be  shown  in  order  to  charge  his  employer  with 
liability  for  such  injury.     (Id.) 

4.  Action  fob  Damages — Neolioknt  Dbivino  of  Tklji — ^Pleadtno  and 
Finding  of  Ultimate  Fact. — In  an  action  to  recover  damages  for 
personal  injuries  resulting  from  the  negligent  driving  of  a  team  by 
defendant's  servant  against  the  person  of  the  plaintiff,  such  negli- 
gence is  the  ultimate  fact  to  be  pleaded^  and  it  not  a  legal  conclu- 
sion ;  and  a  finding  that  "the  servant  and  employee  of  the  defendant 
in  charge  of  said  horse  and  wagon  was  driving  the  same  carelessly 
and  negligently"  is  a  finding  of  an  ultimate  fact,  and  not  upon  a 
mixed  question  of  law  and  faet,  and  is  unobjectionable.  (Talbot 
▼.  Ginocchio,  890.) 

5.  SuFPOBT  ov  Findings — Ck>MTBiBUTO&T  Nioijgsngb — Collision  at 
Left  Cuba  of  Stbeet — Ingbeasx  of  Bfebd— Pbudbncb  of  Plain- 
tiff.— ^Where  there  is  evidence  to  show  that  plaintiff  was  prudently 
crossing  the  street,  from  the  right  side  to  the  left,  after  looking 
to  see  if  there  were  any  teams  approaching  and,  seeing  none,  was 
about  to  alight  from  the  left  curb  to  the  sidewalk,  when  the  driver 
of  defendant's  horse  and  wagon  approached  with  increasing  speed 
on  the  left  side  of  the  street  and  struck  plaintiff  down  and  seri- 
ously injured  her  before  she  could  reach  the  left  sidewalk,  it 
ia  held  that  the  findings  that  the  defendant's  employee  was  negli* 
gently  driving  the  horse  and  wagon  and  t^at  such  negligence  caused 
the  injury,  and  that  the  plaintiff  was  not  guilty  of  contributory 
negligence,  were  sufficiently  supported.     (Id.) 

6.  Bulk  in  Case  of  Ck)NFUCTiNO  Evidengb  ob  Doubt  fbom  Infebengb 
— Question  of  Fact. — ^Under  the  rule  that,  when  the  evidence  is 
conflicting,  or  when  reasonable  men  might  differ  as  to  the  infer- 
ence which  ought  to  be  drawn  from  the  undisputed  or  proven  facts, 
the  question  of  negligence  or  contributory  negligence  is  one  of  fact 
for  the  jury  and  the  trial  court,  it  is  held  that  the  appellate  court 
cannot  say  thai  tiie  trial  court  was  not  justified  in  its  findings  against 
the  defendant  and  in  favor  of  the  plaintiff  injured.     (Id.) 

7.  Steam  Scalding  of  Railway  Mail  Clebk — ^Pebmanent  Disabtlftt 
— Settlement  and  Bblbase — ^Deceit — ^Rescission — Question  fob 
JUBT. — In  an  action  to  recover  damages  for  permanent  disability 
to  plaintiff,  as  a  railway  mail  clerk,  by  scalding  from  steam, 
through  defendant's  negligence,  where  it  appears  that  defendant's 
claim  agent  took  advantage  of  his  weak  condition  to  secure  a  set- 
tlement and  release  of  liability  for  $1,250,  by  deceitfully  repre- 
senting that  he  would  be  well  in  two  or  three  weeks  and  would 
have  no  scars,  and  such  settloment  and  release  were  pleaded  in 
bar  of  the    suit,  it  is    Lcld  tliat    such  deceit    amounted  to  actual 
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ir»Qd  under  wetion  1572  of  lit  OMk  Oodt;  and  wlwre  plaintilT 
bef ort  mit  veadnded  tlie  lune,  and  tenderad  bMk  the  monaj,  it  h 
htld  ft  qaaftioB  for  the  jarj  wbtther  or  not,  at  the  time  of  the 
aettlement,  the  plaintiif  waa  ao  fpeak  mentaUj  tiiat  he  did  not  onder- 
atond  what  he  waa  doing.  (Bdmiinda  ▼•  Bonthem  Paeifle  Company, 
5d2.) 

8,  SuTPoair  or  yBDiov--OoNaLiTanrKKBB8  ufon  Afpbau — A  Terdiet 
for  the  plaintiif  in  the  aom  of  $5,000  is  held  to  be  amply  rapported 
bj  the  evidenee  In  the  eaae;  and  aa  it  is  not  the  proTinee  of  tlie 
appellate  eonrt  to  review  or  weigh  the  evidenee,  and  aa  the  in- 
atroetiona  were  as  favorable  to  the  defendant  as  eould  be  aaked,  the 
verdiet  moat  be  deemed  a  Unal  determination  in  the  plaintilTs  favor 
•f  all  the  iasnea  in  the  eaae,  and  adversely  to  the  aetUement  and 
rekase  pleaded  In  the  defendant* a  answer.    (Id.) 

%.  OOLLISION  09  AUTOMOBIUI  WiTH  CaB— AOTIOH  fOB  PKBSOKiJ.  In- 
JUBIBS — ^PBIOB  BXOOVmT  ffOB  InJUBT  fO  AUTOMOBILB  NOT  A  BaB.— 

An  aetion  to  recover  damages  for  personal  injnriea  reonlting  from 
the  negligent  eoUision  of  defendant's  railroad  ear  with  plalntilTa 
Butomobile,  in  which  he  was  riding  at  the  time  of  the  collision, 
la  not  barred  or  affected  by  the  recovery  in  a  prior  notion  of  dam- 
ages to  plaintiff's  antomobile,  resnlting  from  the  same  collision. 
Where  damage  haa  been  caused  to  the  person  and  property  of  the 
plaintiff  by  the  same  tortiona  aet  of  the  defendant,  separate  ac- 
tions may  be  brought  for  the  injury  ao  resulting.  (Schermerhorn 
T.  Los  Angeles  Paeiiie  Bailroad  Company  of  CaEfomia,  454.) 

10.  Pleading — Joini>kb  of  Caubb8  of  Action — ^Injubixb  to  Pxbson 
AND  Pbopebtt— CONSTBUonoN  OF  CoDB  Pbovision. — A  plaintiff, 
under  section  427  of  the  Code  of  Civil  Procedure,  may  unite  sev- 
eral causes  of  action,  where  they  all  arise  out  of  injuries  to  the 
person,  or  where  they  all  arise  out  of  injuries  to  property,  and  it 
is  expressly  provided  in  such  seetion  that  the  ^causes  of  action 
ao  united  must  all  belong  to  one  only  of  these  classes.*'  It  has 
been  held,  in  eonstruing  such  code  provision,  that  cauasa  of 
action  for  damages  to  person  and  property,  based  upon  a  forcible 
trespass  aa  the  wrongful  cause,  eould  not  be  united  la  one  action. 
(Id.) 

11.  PuoB  Adjudioation— Failubb  to  Plbad  Dbfbnbb— Waivbb  of  Ob- 
jxonoN. — ^It  is  another  sufficient  answer  to  the  objection  that  the 
cause  of  action  for  personal  injuries  is  barred  by  the  prior  recovery 
of  damagea  resulting  to  the  plaintiff's  automobile  from  the  same 
negligence  herein  alleged,  that  no  plea  of  any  prior  adjudication 
is  raised  in  the  answer  of  the  defendant.  It  was  incumbent  upon 
the  defendant,  if  intending  to  rely  upon  such  prior  adjudicatton 
as  a  bar  to  any  recovery  in  thia  action,  to  plead  that  defenae  Im 
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Ut  umrntT,  and  tht  objostlM  It  wtlrtd  bf  Ut  faflim  t»  to  4«» 
(M-) 

U.  AonoH  roa  Damaoxs — OcfLumov  of  AmoifOBiLBS — Oomplaxmt  loa 
Iktimtional  and  Willful  Act— Pbxjtjdigial  iNSTancnoM — ^Bua- 
aiH  OF  Paovmo  KaauGiirci.— Id  an  action  for  damag^efl  for  a  eolll* 
rion  betweoB  plaintiiTf  and  defendantt^  aotomobilesi  where  tho 
•omplaiat  of  tiio  plaintiff  alleged  onlj  that  the  defendants  inten- 
tionally and  wiBfuIly  ran  their  antomobtle  npon  and  against  the 
aotomobilo  of  the  plaintiff,  to  his  alleged  damage,  and  contained  no 
aTorment  as  to  any  act  of  nogligenee  of  the  defendants,  it  was  preju- 
dieial  oiror  to  instmet  the  Jnry  that  the  plaintiff's  cause  of  action 
is  based  npon  tho  earelessness  and  negligence  of  the  defendants  and 
that  the  burden  is  npon  the  plaintiff  to  prove  that  the  alleged  dam- 
ages to  his  automobile  were  solely  eaused  by  the  carelessness  and 
Mgligenee  of  tho  defendants.     (Tognassini  t.  Freeman,  468.) 

IB.  PaooF  OF  Neoleoinob  not  Authobiziko  Recovskt — Fatal  Vari- 
ANoa. — Under  the  facts  stated  in  the  complaint,  no  recovery  could 
bo  had  for  mors  negligence;  and  if  the  evidence  offered  upon  the 
trial  in  support  of  tho  plaintilTs  ease  should  show  negligence  only, 
there  would  bo  a  fatal  variance  between  the  material  allegations  of 
the  complaint  and  the  proof.     (Id.) 

14.  Bight  of  Plaintiff  to  Insteuction  upon  Theoet  of  Cohplaint. 
The  complaint  in  every  action  should  bo  founded  upon  a  theory,  and 
the  plaintiff  is  entitled  to  have  the  Jury  instructed  by  the  trial  court 
npon  the  law  applicable  to  tho  theory  upon  which  the  cause  of  action 
is  foundod.     (Id.) 

15.  Ebboniovb  Instruction  not  Cuebd  bt  Coebect  iNSTaucnoN — 
IBBEOONCILABLB  OoNFUOT. — The  erroneous  instruction  is  not  eured 
1^  a  correct  instruction  that  a  person  committing  a  willful,  wrong* 
fnl  act  must  respond  in  damages,  and  that  if  the  jury  found  from 
the  ovidenco  that  the  defendants  willfully  and  deliberately  caused 
the  collision  in  question,  their  verdict  must  bo  for  plaintiff.  There 
is  such  an  irreconcilable  conflict  between  this  instruction  and  the  one 
limiting  the  cause  of  action  to  negligence,  that  it  is  impossible  to 
determine  which  of  the  two  conflicting  theories  was  followed  by  the 
jury;  and  tho  erroneous  instruction  must  be  deemed  prejudicial,  not- 
withstanding tho  correct  conflicting  instruction.     (Id.) 

1€.  DiSTiNonoN  Bbtwbsm  "Nbolioenge"  and  "Willfulness." — Ordi- 
narily, and  likewise  in  the  law,  as  sustained  by  the  great  weight  of 
authority,  thero  is  a  decided  and  well-defined  distinction  between 
mere  ''negligence"  and  'Willfulness."  Negligence  is  opposed  to  dili- 
gence and  signifies  the  absence  of  care.  It  is  negative  in  its  nature, 
implying  a  failure  of  duty.  The  moment  a  person  wills  to  do  an  in- 
jury, he  ceases  to  be  negligent.     (Id.) 

IS  oaL  Apf.- 
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17.  CoNTSMTioN  That  Cask  wis  Tbixd  on  Thkst  op  NBSUomoB 
Aldmk  not  Sustains!)  bt  Beoobd. — It  is  held  that  the  contenticm 
that  both  parties  tried  the  case  on  the  theory  of  negligenee  alone 
is  not  sustained  by  the  record,  but  that,  on  the  contrary,  the  record 
shows  that  the  instructions  requested  by  the  plaintiff  were  ezpreedy 
framed  on  the  theory  that  the  negligenee  of  the  defendants  in  pefr 
mitting  their  automobile  to  run  away  was  not  of  itself  suiBeient 
to  warrant  a  Terdict  for  plaintiff,  and  that  it  could  not  be  rightfully 
rendered  unless  it  was  first  found  from  the  evidence  that  defendants 
willfully  and  deliberately  caused  the  collision.     (Id.) 

18.  Bill  or  Exceptions  not  Sustaining  Inxvitabls  Accident^— Show- 
ing AS  TO  Pboof . — ^It  is  held  that  the  bill  of  exceptions  does  not  tos- 
tain  the  contention  that  the  Terdict  was  based  on  the  theory  of 
inevitable  accident  because  of  an  instruction  on  that  theory.  Where 
the  verdict  was  general  both  against  the  plaintiffs  on  their  cause  of 
action  and  against  the  defendants  on  their  cross-complaint,  on  eaeh 
of  which  the  evidence  was  conflicting,  and  the  bill  of  exeeptkns 
shows  that  there  was  some  evidence  to  support  the  contentions  both 
of  the  plaintifF  and  of  the  defendants  on  their  cross-complaint,  and 
in  view  of  the  conflicting  evidence  and  contradictory  instructions, 
it  is  impossible  to  teU  on  what  theory  the  verdict  was  founded. 
(Id.) 

19.  Law  or  Contributory  Neguoxnob— ^^habqx  to  Jubt. — The  law  of 
contributory  negligenee  has  no  application  to  plaintiif's  cause  of 
action  based  solely  on  the  willful  and  wrongful  act  of  the  defend- 
ants; and  the  fact  that  the  court  deemed  it  necessary  to  charge  at 
all  upon  that  subject  in  relation  to  the  plaintifF  emphasizes  the  con- 
tention that  the  oause  of  action  stated  in  the  complaint  was  mia- 
understood  and  erroneously  misstated  to  the  Jury.     (Id.) 

20.  Collision  Between  Intebubban  Cabb— Injury  to  Motobmah— 
Fault  or  Conductob  or  CoUjIDINO  Cab. — An  interurban  railway 
company,  though  not  liable  under  section  1970  of  the  Civil  Code, 
as  it  stood  prior  to  the  amendment  of  1907  thereto,  is  Uable  under 
that  amendment  for  injury  to  a  motorman  of  an  interurban  trolley 
car  collided  with  by  the  negligence  and  fault  of  the  conductor  of  a 
colliding  independent  trolley  car.  (Patton  ▼•  Loa  Angeles  Paeiflo 
Co.,  522.) 

21.  Construction  or  Amxndhbnt— Pubposx  to  Eztbnp  Eicployxb^ 
Lubility. — Section  1970  of  the  Civil  Code  as  amended  in  1907, 
extending  the  liability  of  an  employer,  for  an  injury,  'Srhen  the 
same  results  from  the  wrongful  act,  neglect  or  default  of  •  .  •  a 
coemployee  engaged  in  another  department  of  labor  from  that  of 
the  employee  injured,  or  employed  upon  a  machine,  railroad  train, 
switch-signal  pointy  locomotivo  engine^  ov  other  appUanee  than  that 
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upon  whkli  the  employee  injured  it  employed,"  ia  to  be  given  a  fair 
and  reasonable  meaning,  and  to  be  liberally  eonstrued  to  effect  the 
purpose  of  the  amendment  to  extend  the  liability  of  the  employer. 
(Id.) 

U.  IMTBNTION    OP    LB^SLATUBS  —  BlOAD    SCOFB    OF    LAW  —  SePAKATS 

MxoHANiCAL  PiTiOBS. — ^From  the  phraseology  of  the  amendment 
to  section  1970  of  the  CtwU  Code,  it  is  OTident  that  the  legislature 
intended  to  make  the  law  broad  ia  its  scope,  and  to  preserve  the 
liability  of  the  employer  in  all  eases  generally  where  the  mechanical 
device  upon  which  the  injured  servant  is  employed  is  separate  and 
different  from  that  being  operated  by  the  negligent  employee.    (Id.) 

8S.  SlHOLJE      iNTEaUBBAN      ''TROUiXT      CaB"      IMCLUDXD      IN      ''BAILBOAB 

Tbain." — It  is  held  that  under  a  fair  rule  of  eonstruetion,  the  words 
"railroad  train,"  as  applied  to  an  iaterurban  railway,  whose  trolley 
ears  combine  in  their  construction  both  motors  for  propulsion  and 
seats  for  the  aoeonunodation  of  passengers,  is  suillcient  to  include 
a  single  'Hrolley  ear"  operated  independently  for  the  carriage  of 
passengers.  In  construing  statutes,  courts  are  not  bound  to  an 
interpretation  which  shall  give  to  words  or  phrases  a  literal,  close 
dictionary  defluition.     (Id.) 

24.  CoDB  Sbction  not  Violativb  Of  State  ob  Fedxbal  Constitution — 
Equal  Protection  oy  Laws  not  Denied. — ^It  is  held  that  the 
amendment  to  the  code  section  extending  the  employer's  liability 
in  speciiied  cases  is  not  in  violation  of  the  state  or  federal  con- 
stitution, in  giving  certain  citizens  privileges  not  granted  to  others, 
or  in  denying  to  anyone  the  equal  protection  of  the  laws.  The 
classification  made  by  the  statute  is  not  arbitrary,  but  it  comports 
with  the  rule  that  there  must  be  a  difference  in  the  situation  of 
the  employee  from  that  which  exists  when  both  are  working  on  the 
same  machine,  which  justifies  the  special  protection  being  extended 
to  one  class  and  withheld  from  the  other.     (Id.) 

25.  Bulb  or  Protection — Gpxbativbs  on  Dutebbnt  Trains  ob  Cars. — 

The  rule  of  the  special  protection  of  one  class  of  operatives  especially 
applies  to  operatives  of  a  railroad  working  upon  different  trains  or 
cars.     (Id.) 

2^  ELEonuo  Cars — ^Warnino  at  Cbossing — Codb  Section  Bboulatino 
Steam  Bailboaos  Inapplicable. — Section  486  of  tho  Civil  Code, 
which  was  enacted  in  1872,  applies  to  a  steam  locomotive  engine 
on  a  railroad,  and  requires  a  twenty  pound  bell  or  a  steam  whistle 
to  be  attached  thereto  and  rung  or  sounded  at  a  distance  of  eighty 
rods  from  a  railroad  crossing  and  continuously  until  it  is  passed, 
and  is  inapplicable  to  a  train  of  electric  cars,  which  had  no  exist- 
ence when  that  section  was  passed,  in  respect  of  which  the  steel 
gong  or  eompressed-aix  whistle  ara  the  best  and  most  effective 
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deyieaa  to  give  wmming  of  iti  approadi  to  a  eroMlng.  (liniafer 
▼.  San  Franciaeo,  Vallejo  &  Napa  Vall^  S.  R.  Go.,  411.) 

87.  OOUJBION    OF    AUTOMOBILl    WlVB    XiIAOntIO    TRAIN — STBnONtt    OOT 

Parts  of  Gohplaint. — In  an  action  for  injuiieB  sustained  as  the 
result  of  a  eolHsion  of  an  automobile  with  an  aleetrie  train,  the 
court  properlj  struck  from  the  complaint  inapplicable  matter  based 
on  section  480  of  the  Civil  Ck)de,  and  also  eridentiaiy  matter  re- 
lating to  a  dtj  ordinance,  regulating  the  morement  of  trains 
through  the  dtj  which  it  was  not  aeccesarj  to  plead.    (Id.) 

88,  GoNSTBuoTiON  OP  GiTT  Obdimangb  Bmuiatim«  Spied  at  Dib- 
TANOB  PBOic  DaAWBBiDas.— >A  municipal  ordinaneo  of  the  dtj  of 
Napa,  which  proTides  that  "no  person  shall  run  or  propel  anj 
railroad  car,  locomotiye  hand-car,  or  any  train  of  cars,  or  any  troUcj 
car  in  the  city  of  Napa  at  a  greater  speed  than  four  miles  per 
hour,  within  one  thousand  feet  of  any  drawbridge,**  is  held  to  mean, 
under  a  reasonable  construction,  ''within  one  thousand  feet,  when 
approaching  anj  drawbridge."  If  the  dty  council  intended  to  limit 
the  speed  for  two  thousand  feet  in  all,  on  both  sides  of  the  draw- 
bridge, without  any  reason  therefor,  the  ordinance  would  be  Toid. 
(Id.) 

£9.  Plaintipp  am  Gukst  op  Gwnse  op  CoLLi]>nr«  Automoklb  not 
CHAEGKAaLi  WiTH  CoNTUBUTOBT  Nbgligsnob. — ^Whcro  it  appears 
that  plaintiff  was  merelj  a  guest  of  the  owner  of  the  automobila 
who  was  driTing  it  when  it  collided  with  the  electric  train  at  a 
eroBsing,  having  no  control  over  the  running  of  the  same,  and 
that  the  defendant  is  chargeable  with  nogligenctf  in  the  mode  of 
running  its  train,  the  plaintiff  cannot  be  chargeable  with  contribu- 
tory negligence,  even  if  the  owner  of  the  automobile  was  also  negli- 
gent in  attempting  to  croes  rapidly  in  front  of  the  approaching 
train,  and  his  negligence  contributed  to  the  accident.     (Id.) 

50.  iMpBOPia  Nonsuit — ^Evidenci  op  Dependant's  Nbguoengb. — Upon 

a  motion  for  nonsuit,  all  of  the  evidence  for  the  plaintiff,  and  all 
inferences  therefrom,  must  be  taken  as  true;  and  where  plaintiff's 
evidence  tends  to  show  that  an  ordinance  of  the  city  limits  the 
speed  of  the  electric  train  within  the  corporate  limits  to  the  rate 
of  eight  miles  per  hour,  and  that  its  speed  was  greater  than  that 
in  passing  the  crossings  and  that  the  plaintiff  violated  its  common- 
i  law  duty  to  give  reasonable  or  any  warning  of  its  approach  to  the 

crossing,  it  is  held  that  there  is  sufficient  evidence  for  the  plain- 
tiff to  establish  defendant's  negligence  in  both  respects,  and  there 
being  no  evidence  tending  to  show  any  contributory  negligence 
of  the  plaintiff,  the  nonsuit  granted  upon  plaintiiTs  evidence  can- 
not be  sustained.     (Id.) 

51.  Action  of  Deiveb  op  Automobile  in  View  op  Sudden  Pebil. — Al- 

though the  plaintiff  was  not  responsible  as  a  mere  guest  of  the 
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owner  of  the  antomobUe,  for  Us  aotion  la  drhing  the  tame  wbea 
the  eoUision  occurred,  yet  in  considering  his  eridenee  for  the  plain- 
tiff, and  in  Judging  his  conduct  at  that  time,  the  situation  must 
be  Tiewed  as  it  tlien  appeared  to  him — ^that  he  heard  no  bell  or 
warning,  that  he  was  approaching  the  crossing  at  eight  or  ten 
miles  an  hour,  and  that,  when  he  suddenly  saw  the  ear  approach- 
ing, he  feared  that  his  new  tires  would  not  hold,  and  would  slide 
onto  the  track  in  front  of  the  train,  and  therefore  judged  it  best 
to  rush  across — ^he,  being  thus  suddenly  put  into  peril,  without 
sufficient  time  to  consider  all  the  circumstances,  is  excusable  for 
omitting  some  precautions,  or  making  aa  immediate  choice  under 
this  disturbing  influence.    (Id.) 

St.  CONCUIBINO    CaUSX  OT    AOOIBENT— NSGUOKNOB  op    DXTENnAHT  At 

Pboximatb  OoMTEDUTOiT  CAt7S»— QuxsTiONs  ffoft  JuBT.-— Where 
It  is  a  resaonable  inference  from  plaintiff's  evidence  that  the 
BAgligenoe  constituted  a  proximate  contributory  cause  of  the  injury 
to  the  plaintiff,  and  that  if  the  negligence  of  the  driver  of  the  auto* 
mobile,  for  which  plaintiff  is  not  responsible,  be  regarded  as  pre- 
cipitating the  disaster,  this  latter  should  not  be  regarded  as  the 
sole  independent  cause,  but  conjointly  with  the  continuous  negb'gence 
of  the  defendant  as  the  concurring  cause  of  the  injury,  the  question 
•f  defendant's  liability  to  the  plaintiff  for  negligence  should  have 
been  submitted  to  the  jury.     (Id.) 

NEGOTIABLE  INSTEUMENTS.    See  Promissory  Note. 

NEW  TRIAL.    See  Appeal,  9-11;  Fraud,  12,  18;  Guaranty,  L 

NOTICE.    See  Mortgage,  1,  4,  8. 

NOVATION.    See  Estates  of  Deceased  Persona,  5,  6L 
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L  JusTioi  ov  THX  PsACE — Salabt  IN  FuLL  O0KFKN8AT10K — ^Fm  rot 
Solemnization  of  Mabbiaoxs— Duty  of  Patment  into  County 
Tbbabuet. — A  justice  of  the  peace  of  a  township  in  a  county  of 
the  ninth  class,  which  has  a  population  of  sixteen  thousand  or  more, 
and  who,  under  subdivision  16  of  section  4238  of  the  County  Got- 
emment  Act,  is  entitled  to  a  salary  of  $150  per  month  in  full  of 
all  compensation  in  both  ciyil  and  criminal  cases,  and  which,  under 
sections  4290  and  4292  of  that  act,  is  in  full  compensation  for  ser- 
fices  of  every  kind  and  description,  is  not  entitled  to  retain  fees 
paid  to  him  for  the  solemnization  of  marriages  not  expressly  author- 
ised to  be  retained  by  law,  but  is  in  duty  bound  to  pay  the  same 
Into  the  county  treasury.     (County  of  San  Diego  v.  Bryan,  400.) 
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2.  EXPBXSS  AUTHOBITT  OV  LAW  TO  BbTAIN  FeB8  EsSINTUIr— BdLI  OF 

Stuot  CoNSTSUonoN. — ^In  order  that  any  feei  allowed  by  law  maj 
be  retained,  and  not  paid  oyer  into  the  eonnty  treasury,  soeh  reten- 
tion must  be  expressly  anthorized  by  law;  and  where  the  enactment 
in  regard  thereto  admits  of  two  eonstructions,  the  role  of  strict  con- 
struction against  the  claimant  and  in  f^Tor  of  the  county  govern- 
ment  is  applicable.     (Id.) 

8.  Ebbob  in  Dxntinq  Wbit  of  Mandate. — It  is  held  that  the  superior 
court  erred  in  denying  a  peremptory  writ  of  mandate  to  compel  the 
justice  of  the  peace  to  perform  his  duty  to  pay  such  fees  into  the 
county  treasuiy,  and  that  the  judgment  must  be  reversed,  with  diree- 
tions  to  issue  such  peremptory  writ     (Id.) 

4b  County  Oitigkbs — ^Tbnubx  of  Ofticb  and  QuALincATioNa — ^Pown 
Of  Legislature. — ^The  legislature,  subject  to  the  provisions  of  the 
constitution,  may  create  county  offices,  prescribe  the  tenure  thereof, 
and  determine  the  qualifications  required  to  render  one  eligible  to 
election  or  appointment  to  such  office.  In  addition  to  the  usual 
county  officers,  the  legislature  has  provided  generally  in  section 
55  of  the  County  (Government  Act,  as  codified  in  section  4013  of 
the  Political  Code,  that  they  include  "such  other  officers  as  may 
be  provided  by  law."     (Reed  v.  Hammond,  442.) 

5.  Assistant  Probation  Officeb  TJndeb  Juvenile  Court  Law  a 
County  OrriCEB. — ^The  office  of  an  assistant  probation  officer,  ap- 
pointed by  the  superior  court  of  the  county,  under  the  juvenOe 
court  law,  is  a  county  officer,  whose  tenure  and  salary  is  fixed  by 
the  law,  and  made  chargeable  upon  and  payable  out  of  the  county 
treasury,  and  whose  qualifications  and  eligibility  for  appointment 
are  determined  by  the  general  law  of  the  state  when  not  fixed  by 
the  constitution.     (Id.) 

6w  NONBUGIBILITT  Of    WOMEN     POB    APPOINTMENT    PBIOB  TO    AmBND- 

KENT  OF  Constitution. — ^Prior  to  the  amendment  of  the  constitu- 
tion bestowing  the  elective  franchise  upon  women,  a  woman  was 
not  eligible  to  appointment  as  an  assistant  probation  officer  under 
the  juvenile  court  law,  since  it  has  been  the  uniform  policy  of  the 
general  law,  prior  to  that  amendment,  that  no  person  is  eligible 
to  office  who  is  not  an  elector,  "except  when  otherwise  specially 
provided,"  there  being  no  provision  in  the  juvenile  court  law  pro- 
viding for  the  appointment  of  a  woman  to  the  county  office  of 
assistant  probation  officer,  it  apparently  being  a  matter  of  over- 
eight,  since  women  have,  by  special  laws,  been  made  eli^ble  to  cer^ 
tain  other  offices.     (Id.) 

f.  Construction  ov  Law  as  to  Euoibilxtt  to  Oountt  OpncB— 
"Time  of  Election" — Appointment  Included. — ^The  construction 
of  the  law  regulating  eligibility  to  a  county  office,  that  the  officer 
"must;  at  the  time  of  his  election,  be  an  elector   of  the  coun^ 
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wherein  the  duties  of  hie  oifiee  are  to  be  exercised/''  is  to  be  con- 
•tmed  M  relating  generallj  to  the  time  of  his  legal  choice  to  fill 
the  county  office,  whether  the  statute  provides  for  an  election  b^ 
the  people  or  for  a  legal  appointment  thereto,  and  the  same  rule 
of  eligibilitj  applies  in  either  ease.     (Id.) 

8.  INXUOIBLB  AFFOINTMBNT  OF  WOMAN — ^EBKOB  IN  WUT  OF  MAN- 
DAIS  TO  AUDITORr^BEVEBSAL— DESHLABIUTT  OF  WOMAN  ASSISTANT 

^-FuTUBB  In£lioibiijtt  BsiiOVKO. — Since  the  appointment  of  a 
woman  as  assistant  probation  ofileer,  in  this  ease,  was  unauthorized 
bj  law,  notwithstanding  the  admitted  desirabilitj  of  the  services 
of  a  woman  as  assistant  probation  officer,  and  though  the  difficultj 
in  the  statute  is  now  removed  hj  the  constitutional  amendment  mak- 
ing women  eligible  bp  electors,  jet,  as  the  superior  court  erred  in 
granting  a  peremptory  writ  of  mandate  to  the  auditor  to  paj  aa 
unauthorized  salary,  its  judgment  must  be  reversed.     (Id.) 

9.  FiBxiiAN's  Belixf  Fund  of  San  Frangisoo — ^Bight  of  Widow  to 
Pension — Mandamus — ^Dbmukbxb  to  Petition — ^Defaui>t  of  Boabd 
—Cause  of  Action « — Where  a  peremptory  writ  of  mandate  to  eom- 
pel  payment  of  a  *vidow's  pension  out  of  the  fireman's  relief  fund  of 
the  city  and  courty  of  San  Francisco  resulted  from  an  order  over- 
ruling a  demurrnr  of  the  Board  of  Fire  Pension  Fund  Commission- 
ers to  the  petition  for  the  alternative  writ,  and  the  default  of  the 
board  to  answer,  it  is  held  that  the  sole  question  to  be  determined, 
Qpon  appeal  from  the  judgment  awarding  the  peremptory  writ, 
is  whether  unon  the  admitted  facts  stated  in  the  affidavit  and  petl* 
tion  for  the  writ  a  cause  of  action  is  stated.  (Baker  v.  Board  of 
Fire  Pension  Fund  Commrs.,  438.) 

10.  EIIXIN4  OF  Fibeman  "Whilb  in  Pebfobmancs  of  Dutt" — Suicide 
While  Insane  fbom  Injubies  Beceived. — ^Where  the  affidavit  and 
petition  for  the  writ  of  mandate  show  that  the  deceased  husband 
•f  the  petitioner  was  a  member  of  the  fire  department,  and  that 
while  in  the  performance  of  his  duty  in  driving  a  hose-wagon  he 
received  a  broken  back  and  other  bodily  injuries,  by  the  overturn- 
ing thereof  upon  him,  and  that  as  the  result  of  such  injuries  he 
suffered  great  pain  and  anguish,  which  caused  him  to  become 
insane,  and  that  while  so  insane,  and  because  thereof,  he  killed 
himself,  about  two  months  and  a  half  after  such  serious  injuries, 
it  is  held  that  under  these  circumstances  the  fireman  was  "killed 
while  in  the  performance  of  his  duty,"  within  the  meaning  of 
section  tf  of  chapter  VII,  article  IX,  of  the  San  Francisco  charter, 
and  that  his  widow  was  entitled  to  the  pension  demanded.     (Id.) 

11.  Injubivs  Pboximate  Cause  of  Death. — ^The  injuries  received  by 
the  fireman  may  justly  be  said  to  have  been  the  proximate  cause 
of  his  death,  and  to  have  set  in  motion  a  train  of  events  that,  with- 
out  the  intervention  of  any  outside  and  independent  cause,  ra^ 
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folted  in  his  death,  although  Ida  own  hand  inflicted  the  woand 
of  whieh  he  died,  while  insane,  tinee  the  lelf-inflieted  wound  wae 
the  reeult  of  the  insanitj,  whieh  was  in  turn  caused  bj  the  in- 
juries, whieh  were  thus,  in  efFect,  the  proximate  cause  of  his  death. 

12.  Gbnxral  Bulb  as  to  Buioidb  Whixjb  Insane. — It  is  a  general  rale 
that  a  suicide  committed  while  Insane  is  not  considered  a  mere 
death  b^  suicide  within  the  terms  of  a  contract,  and  that  self- 
deetmetion  by  one  bereft  of  reason  ean  with  no  more  propriety 
be  ascribed  to  his  own  hand  than  to  the  deadly  instrument  that 
may  have  been  used  for  that  purpose,  and  was  no  more  his  act  in 
the  sense  of  the  law  than  if  he  had  been  impelled  by  an  irresistible 
physical  force.     (Id.) 

18.  County  SHsanr— Act  Clsablt  Incrbasino  Coufxnsation  or  In- 
ousfBBNT — Saulbies  ov  Deputiks — Chanos  ov  Class — Violation  of 
Constitution.— If  upon  comparison  of  an  act  fixing  the  original 
eorapenaation  of  the  sheriff  of  a  county  of  a  specified  class,  and  an 
act  increasing  his  compensation  during  his  term,  by  the  addition  of 
salaries  of  an  under-sheriff  and  deputy  sheriff,  under  an  increased 
classification  of  such  county,  it  clearly  appears  that  the  change  in 
compensation  effects  an  increase  thereof,  then  to  apply  such  iucrease 
to  the  incumbent  would  violate  section  9  of  article  ZI  of  the  con- 
stitution, forbidding  such  increase  ''during  his  term  of  oiBee."  (Ap- 
plestin  ▼.  Gary,  886.) 

14.  EmCT  OV  UNCBBTAINTT  as  to  INCBXASS  of  COMPSNSATION — ClJCAS 
DSCLAaATION  OF  LBOISLATUBX  to  CONTBABT — CONOLUSITENXSS. — If, 

in  an  act  changing  the  compensation  of  a  county  officer  during  his 
term,  the  mode  thereof  is  auch  that  it  cannot  be  determined  by  a 
comparison  of  such  act  with  the  former  act  under  which  he  was 
elected  whether  such  change  does  or  does  not  result  in  an  increase 
•f  the  compensation,  a  clear  declaration  by  the  legislature  in  the 
later  act  that  it  does  not  increase  the  compensation  would  be  con- 
clusive of  the  fact  so  declared,  and  the  later  act  would  be  applicable 
to  the  incumbent  when  it  goes  into  effect,  whether  it  takes  effect 
after  sixty  days  from  its  passage  or  immediately.     (Id.) 

15.  MxRB  Declaration  That  Changing  Act  Takes  Effect  Imkedi- 

ATELY — CONSTBUCTION.— A  mcrc  declaration  in  the  act  changing  the 
compensation  of  the  county  sheriff  during  his  term  of  office  that 
"this  act  shall  take  effect  immediately"  cannot  be  construed  as  a 
legislative  declaration  to  the  effect  that  it  did  not  constitute  an  in- 
crease, so  as  to  make  it  applicable  to  the  incumbent  when  it  goes 
Into  effect,  notwithstanding  some  uncertainty  as  to  whether  an  in- 
crease of  the  compensation  can  be  determined  by  a  comparison  of 
the  two  acts.    In  the  absence  of  an  express  declaration^  it  is  to  be  in- 
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f«md  tbat  aa  ineraaM  waa  eoatemplated,  and  that  It  waa  Iniaaded 
to  applj  prospeetiTelj  onlj*    (Id«) 

28.  CHANoma   Aor   Inolusivs  or  Othe/l   Countt   OFfioEsa   Whosi 

SALAUia   CtoULD   NOT   Bl   ChANOHH- PBOSPSOTIfB  CONBTBUCTION   OV 

flTATDTii — Where  the  aet  purporting  to  change  the  compensation 
of  the  sheriff  also  purports  to  change  the  compensation  of  other 
eountj  officers  whose  salariea  could  not  be  changed  during  their 
terms  without  riolating  the  constitutioay  the  true  construction  of  the 
aet  changing  the  compensation  is  to  treat  all  of  its  proTisions  alike; 
and,  knowing  that  suck  of  them  as  increase  salaries  could  have  been 
intended  to  appfy  onlj  to  officers  elected  subsequentlj  to  the  amend- 
ment, to  conclude,  in  the  absence  of  express  and  specific  declaration 
to  the  contrary,  that  other  amendments,  which  may  or  may  not  have 
the  effect  of  increasing  compensation,  were  likewise  intended  to 
•perate  only  in  favor  of  or  against  officers  to  be  thereafter  elected. 
(Id.) 

See  Municipal  GorporatioBiy  t» 

PABENT  AND  CHILD. 

1.  Action  bt  Sboond  Husband  of  Child's  Mothbb  Aoatnst  Ebtatb  op 
Ai>0PTiN«  Parent — Aobbkmzmt  iob  Compensation — Pbima  Facie 
Cass— Ikpbopeb  Nonsuit. — In  an  action  by  the  second  husband  of 
the  mother  of  a  child  which  had  been  legally  adopted  by  the  de- 
ceased, after  the  mother's  divorce  from  its  father,  and  which  had* 
been  committed  to  the  care  of  the  mother  and  such  second  husband 
under  an  agreement  for  compensation,  which  action  was  brought  for 
such  compensation  upon  a  rejected  claim  against  the  adopting 
parents'  estate,  and  in  which  the  evidence  for  the  plaintiff  was 
sufficient  to  make  a  prima  facie  case  for  recovery,  it  was  error  to 
grant  a  nonsuit  therein  at  the  close  of  the  plaintiff's  evidence.  (B£it- 
chcU  ▼.  Brown,  117.) 

t.  ErFEor  OF  Legal  Adoption  —  Tebmination  of  Paesntal  Obuoa- 
TI0N8 — Legal  Contraot  With  Parents. — After  the  legal  adoption 
of  a  minor  child  by  another  person  the  parental  obligations  of  its 
natural  parents  cease  to  exist,  and  they  are  no  more  legally  liable 
for  the  maintenance,  support  and  education  of  such  child  than  would 
be  a  perfect  stranger.  It  follows  that  an  adopting  parent  may 
contract  with  the  natural  parents,  or  with  its  mother  and  her  second 
husband,  to  take  care  of,  support  and  educate  the  child  for  compen- 
sation, as  freely  and  legally  as  such  a  contract  could  be  made  by  the 
adopting  parent  with  a  stranger  to  the  blood  of  such  child.     (Id.) 

t.  Effbot  of  Motion  fob  Nonsuit— Legal  View  of  Evidbnob. — ^A 
motion  for  a  nonsuit  at  the  dose  of  the  plaintiff's  evidence  pre- 
sents to  the  decision  of  the  court  to  which  it  is  addressed  a  question 
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of  law,  pore  and  simple.  It  ihonld  be  denied  when  there  it  aaj 
•▼idence  to  raetain  plaintiff's  ease,  without  passing  upon  the  ques- 
tion of  its  sufficiency,  or  as  to  whether  the  court  believes  it  or  not 
Upon  such  motion,  the  material  facts  which  the  evidence  tends  te 
prove  must  be  assumed  te  be  trot;  and  if  the  evidence  is  fairly  sua- 
eeptible  of  two  eonstruetions,  the  court  must  take  the  view  most 
favorable  to  the  plaintiff;  and  if  contradictory  evidence  has  been 
given,  it  must  be  disregarded.     (Id.) 

4.  Application  op  Pbingiplis  op  Evidsnci  to  Nonsuit. — It  is  held 
that,  applying  the  principles  of  evidence  to  the  motion  for  a  nonsuit, 
the  evidence  for  the  plaintiff  must  be  taken  as  showing  that  the 
agreement  for  compensation  was  with  the  plaintiff's  husband  as 
weU  as  with  his  wife,  the  child's  mother;  that  the  care  of  the 
adopted  child  cannot  be  presumed  gratuitous;  that  an  explanation 
of  a  payment  of  $1,100  made  to  the  mother  after  receiving  the 
adopted  child,  not  connected  with  compensation  therefor,  but  in 
consideration  of  her  relinquishment  of  a  claim  against  a  different 
estate,  in  which  her  mother  and  the  adopting  parent  were  interested, 
must  be  assumed  as  true;  and  that  every  favorable  inference  and  pre- 
sumption from  the  evidence  must  be  taken  as  true;  and  that  the  non- 
suit cannot  be  sustained.     (Id.) 

6.  Bxvnw  op  Ebbors  in  Evidsnob. — ^Errors  in  evidence  cannot  be  re- 
viewed upon  an  appeal  from  the  Judgment  involving  only  the  motion 
for  a  nonsuit,  but  may  be  reviewed  upon  appeal  from  an  order 
granting  a  new  trial.     (Id.) 

6.  EvmsNCE  OP  Patubnt  op  Monet  Apteb  Cabs  of  Child  Admissiblk 
on  Cboss-bxamination. — The  court  properly  allowed  evidence  on  the 
eross-ezamination  of  the  plaintiff  to  show  that  the  $1,100  had  been 
received  from  the  adopting  parent  by  the  mother  after  she  received 
the  care  of  the  child  for  the  purpose  of  an  inference  that  it  was 
received  in  payment  therefor,  though  the  answer  may  show  a  purpose 
foreign  thereto.     (Id.) 

See  Undue  Influence. 

PABTIES.    See  Community  Property;  Corporation,  8;  Guaranty,  8,  8; 
Bestraint  of  Trade;  Specific  Performance,  4 

PABTITION.    See  Estoppel 
PABTNEBSHIP.    See  Accounting;  Lease,  1,  I. 

PLACE  OF  TRIAL. 

!•  YiNux — Chanor  op  Place  op  Thial — Restdsnoi  op  Dependant-- 
Imbuppiciknt  Affidavit — PaoPEs  Amendment. — Where  thf  defend- 
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PLACB  OF  TBIAL  (Continued). 

ant  madt  a  proper  demand  to  ehange  tlie  place  of  trial  of  an  action 
to  the  conntj  of  hie  reddenca,  but  the  affidavit  wai  inauffieient  in 
merely  stating  his  residence  aa  of  the  time  of  making  the  affidayit, 
the  court  did  not  abnw  its  discretion  in  allowing  him  to  amend  the 
affidaTit  bj  stating  his  residence  at  the  time  of  the  commencement 
of  the  action  and  erer  sines.  ( Jaqnes  ▼.  Owens,  114.) 
S.  Fown  OF  Comr  lo  Aiuow  XwaxDUtxtr  TJndcb  Siction  478—* 
liiBintATt  CoNSTBUonoK— BiLanoN  Back  to  Okigimai^ — The  court 
had  the  power  to  allow  the  amendment  to  the  affidaTit  under  seetion 
473  of  fha  Code  of  GiTil  Proeednre,  which  is  to  be  liberallj  con- 
strued, with  a  Tiew  to  promote  justiee.  The  amended  affidavit  when 
allowed,  related  back  to  the  time  of  the  filing  of  the  original  affi- 
davit; and  it  then  furnished  information  upon  the  ground  of  the 
motion  for  a  change  of  the  place  of  trial,  and  supplied  sufficient 
evidence  to  warrant  tiie  order  granting  it.     (Id.) 

t.  Pbxssnoi  or  Pasties  ik  Cottbt  at  Tiiob  of  Monoir  upon  Aminded 
Affidavit — Auksj>eb  Nonoi  not  Bkquibed. — ^The  parties  being  in 
eonrt  when  the  amended  affidavit  was  aUowed,  and  the  motion  there- 
npon  was  heard,  no  amended  or  additional  notice  of  the  motion  was 
required.     (Id.) 

4.  Formal  Notice  of  Motion  not  Neoessabt — Beoulation  Undeb 
BuLSS  of  Coubt. — ^The  statute  does  not  require  formal  notice  of  the 
motion  to  change  the  place  of  trial.  When  the  demand  and  applica- 
tion with  demurrer  were  served  and  filed,  the  plaintiff  had  due  notice 
of  the  application.  Anj  additional  notice  would  be  regulated  or  de- 
termined hj  the  rules  of  the  court.  The  ''motion"  is  the  formal 
application  in  court  for  the  order,  in  its  regular  course  of  procedure ; 
and  the  court,  in  such  regular  course,  has  jurisdiction  to  hear  and 
determine  the  motion.     (Id.) 

5.  YsNui — Change  of  Place  of  Tbial  to  Besidenob  of  Defendant — 
Ebsoneotts  Obdsb — Insufficient  Affidavit  of  Merits. — An  order 
changing  the  place  of  trial  to  the  residence  of  the  defendant  is  erro- 
neous and  must  be  reversed  where  the  court's  ruling  is  based  upon  an 
insufficient  affidavit  of  merits,  "that  affiant  has  fully  and  fairly 
stated  the  facts  of  her  case  herein  to  her  attorney,"  by  whom  she  was 
advised  that  she  had  a  good  and  vslid  defense  to  the  action.  Such 
affidavit  in  effect  stated  that  she  had  merely  stated  her  defense  and 
not  all  of  the  facts  of  the  case,  as  raquired.  (Phillips  t.  Logan, 
287.) 

See  Accounting,  fr-4;  Appeal,  5,  8. 

PLEADING. 

General   Demusbxr— Demxtbreb   fob   ITncertatntt — .Tut>gmi!:nt   ufok 
Dbmubbeb— Amendment  not  Asked. — Where  the  court  sustainei* 
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PLEADINQ  (Contiiiuea). 

both  a  general  demamr  to  the  eomplalnt  and  a  demurrer  for  im- 
eertainty,  and  rendered  judgment  upon  the  demurrer,  from  which 
the  appeal  ia  taken,  and  kdj  eonetmetion  of  the  pleading  in  fayor 
of  a  cause  of  action  would  dearly  render  the  complaint  uncertain, 
the  conclusion  of  the  trial  court  was  correct,  in  either  point  of  rierw, 
and  there  having  been  no  request  for  an  amendment  of  the  eom- 
plainty  the  judgment  must  be  affirmed.    (DuBoia  t.  Padgham,  298.) 

860  Appeal,  10-18;  Attorney  at  Law,  1,  2;  Banks,  6,  7;  Brokers, 
1,  7;  DiToree,  7,  8,  10;  Electric  Company,  6;  Guaranty,  1,  2, 
4,  12;  Judgment,  0,  10;  Mechanic's  Lien,  1,  2;  Mortgage,  6,  7; 
Negligence,  1,  4,  0-11;  Promissory  Note,  1,  10;  Restraint  of 
Trade,  2,  8;  Sale,  7;  Schools,  10,  11;  Spedfls  Parformance^  11, 
12;  Yendor  and  Vaadae,  8,  4^  28. 

PLEDOB. 

Action  rom  BALiNOi  Dm  oh  Nots--Sali  or  Ooix^TnuL  Spook-* 
Mabkbt  Yalub  Stated  bt  Pubdgob — ^Pbxsuicption  OvnooMx  bt 
FiKOiNO. — In  an  action  for  the  balance  due  on  a  promissory  note, 
after  the  sale  of  stock  pledged  as  collateral  security  therefor,  which 
the  payee  was  authorised  to  sell  in  the  market  after  the  maturity  of 
the  note  without  demand,  advertisement  or  notice,  the  plaintiff  being 
authorized  to  purchase  at  the  sale,  it  is  held  that  any  presumption 
that  the  stock  was  sold  at  the  market  value  expressed  by  the  owner 
when  the  collateral  was  deposited  is  overcome  by  the  finding  that  a 
sale  for  a  less  sum  was  bona  fide,  and  was  for  an  adoquata  and 
highest  obtainable  price.     (Wagy  t.  Atkinson,  178.) 

PBACTICE.  See  Appeal;  Evidence;  Execution;  Findings;  Instructions; 
Intervention;  Judgment;  Jurisdiction;  Justice's  Court;  Manda- 
mus; New  Trial;  Plirties;  Plaee  of  Trial;  Pleading;  Pvobibi- 
tioa. 

PROBATE  LAW.    8eff  Estates  of  Deceased  Penona. 

PBOBATION.    See  Criminal  Law,  4-lQl 

PROHIBITION, 

1.  Writ  of  Pbohibition — Grabob  Bbpobb  Omb  Jvbtiob  or  thb  Pbacb  or 
MisDiifBANOB  or  Anothbb— RsrusAL  TO  Allow  iNSPBcnoN  or 
Dogkbt. — ^The  writ  of  prohibition  will  not  lie  to  restrain  one  jus- 
tice of  the  peace  from  trying  another  justice  of  the  peace  fbr  mis- 
demeanor in  refusing  to  permit  an  inspection  and  exaoiination  of  his 
docket  during  offtce  hours,  since  justices  of  the  peace  have  jurisdic- 
tion of  misdemeanors,  and  the  affidavit  filed  before  such  other  justice 
was  an  attempt  to  set  up  facts  constituting  a  misilemeanor,  the  suffi- 
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PBOHIBinON  (CbBtiiraed). 

eieney  of  whieh  to  show  a  misdemeanor  ho  had  jniisdietion  to  paea 
apon  and  determine,  rightfQUtjr  or  wrongfollj,  and  the  superior  eourt 
erred  in  granting  the  writ     (Cassidj  ▼.  Gannon,  426.) 

t.  Omcx  OF  WaiT  of  Pbohdition. — The  writ  of  prohibition  is  not  a 
writ  of  error  to  determine  the  eorreetness  of  tbm  deeision  of  an  in- 
ferior tribunal,  but  it  only  lies  where  a  publie  officer  is  proceeding 
without  or  in  excess  of  jurisdiction,  and  no  plain,  speedy  and  ade- 
quate remedj  at  law  exists.     (Id.) 

t.  PuBUO  Offsnbx  not  Btatii>— Bsmxdt  bt  Habxab  Corpus. — ^If,  as 
elaimed  by  the  petitioner  for  the  writ  of  prohibition,  no  facts  are 
arerred  constituting  a  publie  oifense,  he  has  ample  relief,  in  case  lie 
is  found  guilty,  through  a  writ  of  hdbeaa  corpui,     (Id.) 

4.  BsrUBAL  of  OrFIOBB  «0  PntFOBM  A  PUBUO  DUTT — BiMEDIBS. — The 

refusal  of  an  officer  to  perform  a  publie  duty  amounts  to  an  omie- 
sion  in  that  regard,  and  Is  a  misdemeanor  under  section  176  of  the 
Penal  Code,  or  he  may  be  proceeded  against  under  section  772  of  the 
Penal  Code.  (Opinion  denying  rehearing  by  appeOato  eourt.) 
(Id.) 

ft.  Opinion  on  Petition  fob  Bbhbabino  in  Supbbicb  Coubt— Ijiuita- 
noN  OF  Dbkial. — The  supreme  court,  on  denial  of  a  rehearing,  bases 
its  order  on  the  last  abore  deeision,  which  shows  sufficient  ground 
for  reyersal  of  the  judgment,  and  no  opinion  is  expressed  as  to  tfaa 
Other  doctrines  stated  in  the  original  opinion.     (Id.) 

See  Juvenile  Court,  S;  State  Lands,  S. 
PBOMISSOBY  NOTK 

L  AOTION    ON    NOTBS — ^EtIDBNOB — SpBGEAL    DBFBNBB — CONDinONB    In- 

DOBSED— Ihmatkbial  Yabianob— Dbpendant  NOT  MiSLKD. — ^Where 
two  notes  sued  upon  were  on  their  face  unconditional  promisee  of 
the  defendant  to  pay  the  principal  sum,  six  months  after  date  with 
interest,  and  their  execution  and  deliyery  were  not  denied,  but 
defendant  had  pleaded  as  a  defense  that  each  of  them  "was  a  con- 
ditional note,  with  certain  conditions  indorsed  on  the  back  thereof, 
which  conditions  have  not  been  complied  with,"  and  the  face  of 
such  note  was  introduced  in  evidence,  the  defendant  cannot  insist 
that  there  was  a  material  variance  on  plain tilF's  part  in  not  offering 
in  evidence  the  indorsements^  since  the  defendant  was  not  misled 
thereby  to  his  prejudice,  in  maintaining  his  defense.  (Ostrom  v. 
Woodbury,  li2.) 

B.  Effect  of  Special  Defense — Aideb  of  Complaint. — The  effect 
of  the  pleading  of  the  special  defenses  to  each  of  such  notes  was 
to  aid  the  complaint  in  those  particulars  in  which  it  is  claimed  that 
the  complaint  was  defective  in  not  pleading  the  notes  in  full,  anU  to 
supply  the  omissions  objected  to.     (Id.) 
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PBOMISSOBY  NOTE  (GonUnued). 

5.  Indorsements  of  Conditions  of  Pubosasbof  Mikino  Stock — Pboof 

OF   NONACCJBPTANGS — SUFFOBT  OF   FlNOIN«  OF   SUBPLUSAOB. — ^Wliora 

the  indorsemenU  on  each  of  the  two  notes  signed  bj  the  defendant 
were  to  the  elf  ect  that,  "this  note  is  given  to  protect"  the  pajee  named 
^from  lofls  on  aeconnt  of  the  purchase  of  1,000  shares  of  Bed  Star 
Gold  Mining  Co.'s  Stock,"  and  the  pajee  ^as  the  option  daring  the 
life  of  this  note  of  surrendering  this  note  and  keeping  the  1,000 
shares  of  stock  or  surrendering  the  stock  and  receiving  payment  on 
the  note,"  it  is  held  that  a  finding  that  such  indorsements  were  "sur- 
plusage" is  sustained  hj  proof  that  the  pajree  did  not  purchase  or 
accept  the  shares  sf  stoek  mentioned  ia  payment  of  either  ef  the 
notes.     (Id.) 

i.  Lboal  Effbot  OF  Indobsbmbnts^Offbb  OB  Option  to  Accept 
Shabbb  in  Payment  in  Libu  of  Coin— Effect  of  Notbs  not 
Changed. — ^Viewing  the  indorsements  as  having  been  assented  to 
hj  the  payees,  the  same  can  only  be  considered  as  constituting  in 
legal  effect  a  mere  offer  or  option  tendered  by  the  maker  to  the 
payees  to  accept  the  number  of  shares  of  mining  stock  mentioned 
therein  in  payment  of  the  notes  in  lieu  of  their  payment  in  gold 
coin  as  called  for  by  the  notes.  The  vrriting  indorsed  could  no 
more  affect  or  change  the  nature  of  the  face  of  the  notes  than  if  it 
had  been  committed  to  different  pieces  of  paper  unconnected  with 
the  notes.     (Id.) 

6.  Election  of  Payee  to  Enfobcb  Notbs — ^Bbjbction  of  Option — 
Nugatobt  Effect  upon  Indobsembnts. — The  election  of  the  payees 
to  enforce  payment  of  the  notes  according  to  the  face  thereof  would, 
without  regard  to  the  position  of  the  writing,  amount  to  a  rejection 
of  the  option,  and  if  the  note  and  indorsements  are  taken  together, 
upon  the  refusal  of  the  payees  to  take  the  stock,  the  notes  would 
immediately  become  unconditional  promises  according  to  their  tenor, 
and  the  written  indorsements  became  nugatory  and  of  no  effect  as 
soon  as  the  action  upon  the  notes  was  commenced.     (Id.) 

6.  Absence  of  Condition  Pbecedent  to  Action  on  Notes. — ^Where  the 
undisputed  testimony  shows  that  the  payees  had  never  received  any 
shares  of  stock  in  the  mining  corporation,  it  appears  that  they  had 
nothing  to  surrender  as  a  condition  precedent  to  their  action  upon 
the  notes,  which  action  of  itself  operated  to  surrender  the  bare  right 
of  option  to  take  or  acquire  the  stock.     (Id.) 

7.  Pbomissoby  Notb — Considebation — Release  of  Makeb  as  Surety 
on  Contbactob'b  Bond  bt  Owneb — Liens — Subsequent  Settlb- 
MENT. — ^Where  the  owner  of  a  building  released  the  defendant  from 
liability  on  the  contractor's  bond  in  oonsideration  of  his  note  given  at 
the  time  when  there  were  mechanics'  liens  under  the  contract,  actgre- 
gating  nearly  three  timea  the  amount  of  the  note,  it  was  supported 
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by  a  sufficient  consideration,  which  was  not  affected  by  the  subsequent 
fact  that  a  settlement  effected  hj  the  owner  of  the  building  with  tie 
lien  claimants  enabled  the  owner  to  secure  the  completion  of  the 
building  at  the  original  contract  price.  (Ban  Francisco  Mercantile 
Union  y.  MuUer,  174.) 

8.  CoMPBOMiss  OF    Doubtful    Claim — SuFFicfisNT    Considiibation.^ 

The  compromise  of  a  doubtful  claim  ia  a  valid  consideration  for  a 
promise  or  a  new  contract;  and  where  at  the  time  of  the  giving  of 
the  promissory  note  sued  upon,  in  consideration  of  a  release  of  lia- 
bility upon  the  bond,  it  was  uncertain  what  the  defendant's  liability 
upon  the  bond  might  be,  the  note  was  given  and  received  in  com- 
promise of  a  doubtful  elaimi  and  ia  supported  by  a  sufficient  con- 
sideration.    (Id.) 

9.  Finding  Against  Considi&ation  of  Note  Unsupported. — It  is  held 
that  the  finding  of  the  court,  that  the  defendant  as  maker  of  the 
note  received  no  eonaideration  therefor,  is  unsupported  by  the  evi- 
dence.    (Id.) 

10.  Claim  of  Tbjlvd  in  Xotk — ^Defense  not  Pleaded. — In  order  to  sup- 
port the  claim  that  the  note  was  procured  by  fraud,  one  relying 
thereon  must  specially  plead  the  fraud,  and  it  is  a  sufficient  answer 
to  such  claim  that  no  such  defense  was  pleaded.     (Id.) 

11.  Bond  not  Okxginallt  Void — Common-law  Bond. — The  claim  that 
the  bond  was  originally  void  as  one  given  under  section  1203  of  the 
Code  of  Civil  Procedure  is  held  not  supported  by  the  record,  but 
that  the  bond  is  clearly  a  vaHd  common-law  bond  given  for  the 
protection  of  the  owner.     (Id.) 

See  Attorney  at  Law;  Corporation,  9-18;  Incompetent  Personal 
Mortgage,  1,  8. 

PUBLIC  LANDS.    See  Tazatioa. 

PUBLIC  OFFICEBS.    See  Offica  and  Offlcera. 

PUBLIC  POLICY.    See  Fraud,  1« 

PUBLIC  SCHOOLS.    See  Schools. 

QUIETING  TITLE. 

1.  AonoN  to  Quiet  Titlb— Deed  of  Gift  to  Plaintiff— Delivery— 
Pbbsumption — Suppobt  of  Finding  and  Judgment. — Where  the 
plaintiff  in  an  action  to  quiet  title  produces  a  deed  of  gift  to  her 
from  the  defendant,  she  has  the  right  to  rely  upon  the  presumption 
o^f  its  delivery  from  the  fact  of  her  possession,  unless  overcome  by 
eounter-evidence;  but  where  in  addition  to  her  own  testimoDy  as  to 


896  Railboaa. 

QUIETING  TITLE  (Coiitiiiu«d), 

lU  deliyery,  the  presumption  was  also  itronglj  fortified  bj  the  posi- 
tive testimony  of  a  number  of  other  witnesses,  a  finding  of  such  de- 
liverj  is  amplj  supported  by  the  evidenee,  and  is  saffieient  to  sustain 
the  judgment  rendered  in  her  favor.     (Bohn  ▼.  Onnther,  191.) 

2.  Judgment  fob  Lifx  Estate  in  Dermdant  Within  Jubisdio- 
TiON — Title  in  Ck)NTBOVEBST — ^Plxaoinos. — Where,  in  the  action 
to  quiet  title,  the  title  was  in  eontroversy,  and  each  party  sought 
to  quiet  title,  and  to  eancel  a  deed,  and  there  is  suffieient  evi- 
dence, including  the  testimony  of  the  plaintiff  and  defendant, 
corroborated  by  correspondence,  as  well  as  by  the  terms  of  the  deed 
of  gift,  making  it  evident  that  it  was  distinctly  understood  that  de- 
fendant was  to  have  the  use  and  enjoyment  of  the  property  during 
his  life,  and  that  plaintiff  was  to  have  the  fee  subject  to  such  life 
estate,  the  court  had  jurisdiction  in  equity  to  determine  the  true 
estates  of  the  respective  parties,  and  to  find  and  adjudge  the  title 
in  plaintiff,  subject  to  such  life  estate,  though  not  specially  referred 
to  in  the  pleadings.     (Id.) 

ft.  Whole  Title  in  Controvebst  Inclusive  of  Pabt.— Since  the  whole 
of  the  title  in  controversy  includes  a  part  thereof,  it  cannot  be  said 
that  the  finding  of  a  life  estate  in  the  defendant  is  entirely  outside 
of  the  matter  alleged  in  the  pleadings  of  the  respective  parties  iir 
the  action  to  quiet  title  as  framed  therein.     (Id.) 

4.  Just  and  Equitable  Judgment. — It  is  held  that,  accepting  the 
facts  found,  as  must  be  done  under  the  established  rule  applieable 
to  appellate  tribunals,  the  judgment  of  the  lower  court  as  rendered 
for  each  party  is  not  only  amply  sustained,  but  is  emineat]|y  jns^ 
and  equitable.     (Id.) 

See  Judgment,  4;  Taxation,  1,  8;  Title  to  Land. 
RAILROAD.    See  Negligence,  80-82. 
RAPE.    See  Criminal  Law,  91-107. 
RECEIVER.    See  Corporation,  8;  Mortgage,  19,  20. 
RECORDATION.    See  Mortgage,  6-8^  10,  Ifii. 

RESTRAINT  OF  TRADE. 

L  Contbaot  Between  Pabtnebs  upon  DissoiiUnoN — ^Liicitation  to 
City — Construction  of  Code. — Under  section  1673  of  the  Civil 
Code,  every  contract  whereby  one  is  restrained  from  ezereising  a 
lawful  business  is  void,  unless  made  pursuant  to  sections  1674  and 
1675  of  that  code.  While  under  section  1674  of  the  Civil  Code  one 
other  than  a  pirtncr  may,  where  he  sells  the  goodwill  of  a  business, 
Siake  a  valid  cui^iract  to  retiain  from  carrying  on  a  business  similar 
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to  that  fold  witbin  a  fpeeifiod  conntj  or  eitj,  the  territorial  limits 
«■  to  whieh  a  partner  maj,  bj  eontract,  reetriet  himself  is  under 
lection  1675  of  that  eode  limited  to  a  citj  or  town.  (DuBois  ▼. 
Padgham,  298.) 

S.  iNSUmCIVNT     COICFLAINT     AOAINST     BBmiNO     PASTNXR. — A     eom- 

plaint  against  a  retiring  partner  who  sold  the  goodwill  of  the  busi- 
ness of  publishing  a  directory  In  a  specified  citj,  and  in  soliciting 
contracts  for  advertising  therefor  throughout  the  county,  which 
alleges  a  breach  bj  entering  into  the  publication  of  a  directory  in 
■aid  county  and  in  soliciting  advertiaing  therefor,  which  does  not 
state  that  he  published  a  directory  for  the  same  city,  or  sold  any 
directory  therein  or  solicited  advertising  therein,  states  no  cause  of 
action  under  section  1675  of  the  Civil  Code  for  breach  of  the  con- 
tract for  sale  of  the  goodwill  of  the  partnership  in  said  city.     (Id.) 

B.  CoNSTSUcnoN  OF  Pleading  Against  Pleadeb. — ^A  pleading  must  be 
construed  most  strongly  against  the  pleader,  and  the  general  allega- 
tion that  defendant  "entered  into  the  publication  of  a  directory  in 
•aid  Orange  county,  and  solicited  advertising  therefor,  and  in  tne 
fame  field  and  territory  where  plaintiffs  were  engaged  in  a  similar 
business,  and  were  exercising  the  goodwill  purchased  from  said  de- 
fendant as  aforesaid,"  is  wholly  consistent  with  the  fact  that  such 
publication  was  made  and  advertising  solicited  in  other  parts  of  the 

county  than  the  city  where  plaintiffs'  directory  is  published;  and  lo 
construed  it  fails  to  state  a  cause  of  action.     (Id.) 

BOBBEBY.    See  Criminal  Law,  a,  108,  109. 

BXTLES  OF  COUBT.    See  JuaticG^a  Court,  L 

SALB. 

L  Salb  of  Baled  Hay  in  Babns — ^Pbigb  fib  Ton — Part  Payment— 
Title  Passed — ^Loss  by  Flood— Bisk  of  Buyer. — A  sale  of  all  the 
baled  hay  in  two  barns  of  the  plaintiff  to  the  defendants  at  a  fixed 
price  per  ton,  which  were  separated  from  all  other  hay  in  the  barns 
and  which  were  exhibited  and  fully  identified,  and  upon  which  de- 
fendants paid  $400,  and  was  to  pay  the  residue  of  the  price  per 
ton  in  installments  upon  delivery  from  time  to  time,  passed  a  present 
title  to  the  defendants  to  all  of  the  baled  hay;  and  where,  without 
the  fault  of  the  seller,  after  delivery  and  payment  for  a  number  of 
installments  the  undelivered  bales  were  damaged  as  the  result  of  a 
flood,  such  bales  were  at  the  risk  of  the  buyer,  and  the  loss  must 
fall  upon  him.     (Fiddyment  v.  Johnson,  839.) 

t.  CoDB  Provision  as  to  Passage  of  Title  to  Buyer. — ^Under  sec- 
tion 1140  of  the  Civil  Code  "The  title  to  personal  property  sold  or 
18  Oal.  App.- 
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exchanged  paMes  to  the  lMi7«r  whenew  the  pwtlee  Agree  npon  • 
preaent  tranafer,  and  the  thing  itaelf  ia  identilledy  whether  it  !■ 
aeparated  from  other  thinga  or  nof     (Id.) 

I.  AoaxEMSHT  UPON  FlxsKKT  TEiLNSFB — QuxsTiON  OF  FACT.— From 
the  eridenee  presented  to  the  eonrt,  it  waa  a  <|aeetion  of  faet  for  tha 
court  to  determine  aa  to  whether  or  not  the  partiea  had  agreed  upon 
a  present  tranafer.  Where  the  intention  of  the  parties  ia  not  dear, 
but  muat  be  determined  from  the  faeta  and  eireumstanees  of  the 
ease,  it  ia  a  question  of  faet  for  the  jurj  or  the  trial  judge.     (Id.) 

4.  Weiohino  and  Mbascumo  to  Ascbbtain  Final  Psici — ^Dklxwet 
AT  Point  of  Shipmknt.— If  the  gooda  sold  are  identified,  and  the 
parties  agree  upon  a  present  tranafer,  it  does  not  matter  that  weigh- 
ing or  measuring  ia  neeesearj  to  ascertain  the  priee  to  be  finallj 
paid;  neither  ia  the  faet  that  the  seller  haa  agreed  to  haul  and  de- 
liyer  the  gooda  at  aome  point  of  shipment  neeessarilj  eoutroUiug. 
(Id.) 

5.  Sals  of  Obowino  Olitb  Gbof— Lim itid  Pubchask  of  *'F6ub  Tohb  of 
Oil  Ouvis" — ^Disionation  bt  Pubchasbb  of  Bbsidub  as  '^ick- 
UNO  OuYBB"— Wabeantt  OF  QoALiTT  NOT  IiCFLiBD. — ^Under  a  eon- 
tract  for  the  sale  of  an  olive  crop  growing  upon  the  trees  of  the 
Tcndor,  not  aufficientlj  ripe  for  gathering,  where  a  amaller  priee 
per  ton  was  azpresslj  limited  to  "four  tons  of  oil  olives,"  and  the 
residue  of  the  crop  was  designated  hj  the  purehaaer  aa  "pickling 
olives,"  at  a  higher  priee  per  ton,  all  olives  to  be  earefullj  picked 
b7  the  purchaser  and  paid  for  as  agreed,  after  delivery,  in  the  ab- 
aenee  of  an  express  warranty  that  the  residue  were  "pickling  olives," 
none  ia  implied  from  such  designation,  and  any  loss  of  quality  of 
part  of  the  residue  by  frost  and  wind,  before  gathering,  rendering 
part  thereof  unmerchantable,  otherwise  than  aa  "oil  oUvea,"  muat 
fall  upon  the  purchaser.     (Carpenter  y.  Qrogan,  605.) 

ft.  AonON  FOB  MONBT  HAD  AND  BeCCIVED — CONTBAOT  TO  PUBCHASB  ClOAB 
StOBB — ASSIONMBNT    NOT    EFFBCTBD-— StJPPOBT    OF    FINDINGS — CON- 

FUGTiNO  ESvidbngx. — In  an  action  for  money  had  and  received, 
which  had  been  paid  under  a  contract  to  purchase  a  cigar  store,  upon 
the  theory  that  no  sale  had  been  effected,  where  plaintiff's  evidence 
was  that  the  money  was  paid  with  the  guaranty  that  if  the  cigar 
stock  did  not  amount  to  $700,  no  sale  waa  to  be  effected,  that  no  as- 
signment was  in  fact  made,  that  an  inventory  of  the  stock  was 
agreed  upon  and  was  refused  upon  demand,  and  that  the  contract 
was  rescinded,  but  the  evidence  of  defendant  waa  conflicting  as  to 
the  terms  of  the  contract,  and  that  no  inventory  waa  agreed  upon 
or  needed,  it  is  held  that  the  findings  for  plaintiff,  upon  the  conflict* 
Ing  evidence,  cannot  be  disturbed  upon  appeaL  (Stoeckle  v.  Karr, 
42d.) 
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f.  Action  vob  DAMAaxs— Bbbaok  of  Oomtbaot  to  Pubchasi  Merohan- 

DI8B    SHIPPSD — BbSCIBSION — iNSUVflCIXNT  Ck>MPIAIN!r— VALUE    NOT 

Btatsd. — A  complaint  in  oa  aetion  to  recover  damagea  for  breach 
of  a  contract  to  receive  and  paj  for  a  earload  of  merehandiee  shipped 
bj  the  plaintiff  from  its  factory  at  Stenbenvilla,  Ohio,  to  the  order 
of  the  defendant  at  Bakersfield,  California^  which  was  rescinded  bj 
plaintiff  for  such  breach,  should  allege  that  such  merchandise  was 
of  BO  greater  value  in  the  market  than  the  agreed  purchase  price 
when  the  contract  was  rescinded,  in  order  to  recover  as  damages 
moneys  paid  out  by  the  vendor  on  account  of  the  breach,  and  where 
it  states  no  value  ef  the  property  at  all,  it  fails  to  stato  a  cause  of 
action  for  any  damages,  and  the  court  erred  in  overruling  a  general 
demurrer  thereto.     (Pool  ▼.  Phoenix  Beflning  ft  Hfg.  Co.,  227.) 

t.  Agbxbmsnt  to  Pat  Fbeioht  Chaboes  not  Sevebablb  fbom  Pm- 
OHASE  Pbiob  to  Suppobt  Action. — The  agreement  to  pay  the  freight 
eharges  in  addition  to  the  price  of  the  merchandise  at  the  factory, 
upon  its  shipment  to  this  state,  became  a  part  of  the  purchase  price 
in  this  state,  and  is  not  severable  therefrom  to  sustain  the  action 
for  breach  upon  rescission  of  the  contract  of  purchase  in  this  state, 
without  an  averment  of  the  value  of  the  merchandise  at  that  time, 
which  might  have  been  worth  much  more  than  the  price  then  agreed 
to  be  paid  for  it  in  the  absence  of  such  averment.     (Id.) 

9l  Action  vob  Pbicb  of  Steakeb  Shaft  Fubnishe]>— Sufficiency  of 
Shaft — Confliotino  Evidencb — ^Retention  and  Use — Suppobt  of 
Yebdict. — In  an  action  for  the  agreed  price  of  a  steel  shaft  com- 
pletely equipped  for  use  in  defendant's  steamer,  where  sufficiency  of 
the  shaft  for  the  purpose  for  which  it  was  intended  was  in  contro- 
▼ersy,  and  defendant  claimed  an  absoluto  agreement  of  plaintiff 
to  furnish  a  bettor  shaft,  and  the  evidence  upon  those  questions  was 
substantially  conflicting,  but  it  appeared  without  conflict  that  de- 
fendant had  retained  and  worked  the  original  shaft  for  sixteen 
months  up  to  the  time  of  trial,  without  indications  of  weakness 
therein,  the  verdict  for  plaintiff  for  the  agreed  price  was  sufficiently 
supported.     (Stockton  Iron  Works  v.  Walters,  878.) 

10.  Vkedict  fob  Aobeed  Pbicb  "Without  Intebest"  —  Intebest 
Waived  by  Plaintiff — Instruction  by  C!onsent  of  Pabtibs — 
Amendment  in  Ck)UET — ^Appellant  not  Injubed. — ^Where  the  jury 
after  retirement  and  deliberation  had  reached  a  verdict  for  the  plain- 
tiff for  the  agreed  price,  and  asked  for  an  instruction  as  to  whether 
they  could  "cut  out  the  interest,'*  whereupon  the  plaintiff  expressly 
waived  the  interest,  and  both  parties  agreed  to  an  instruction  that 
they  eould  dispense  with  the  interest,  and  the  court  asked  them  if 
they  wished  to  retire,  to  which  the  foreman  replied  that  he  thought 
it  unnecessary,  and  the  jury  immediately  amended  their  verdict  by 
tdding  to  the  price  agreed  upon  the  words,  "without  interest/'  and 
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handed  in  tiieir  Terdiek  ••  amended  in  open  eoart,  and  upon  being 
polled,  every  juror  agreed  that  it  was  his  yerdict,  it  does  not  ap- 
pear that  appellant  was  injured  hj  such  amendment  in  his  favor  in 
open  eourt.     (Id.) 

11.  Rulings  upon  Etidinci — Tuknishikc  ow  Shaft — Statevents  ih 
Absencs  of  DEFENnANT— -Pabol  Evidbnoe  TO  Yast  Conteact. — 
The  eourt  proper!/  mled  that  it  was  immaterial  that  piaintiif  con- 
tracted with  another  eompanj  to  forge  the  shaft  furnished;  that 
statements  out  of  the  presence  of  the  defendant  eould  not  bind  him; 
and  that  the  terms  of  the  written  contract  could  not  be  waived  hj 
parol  evidence.     (Id.) 

12.  BuuNGS  NOT  PBBJXJPiGiALb — ^It  is  held  that  no  rulings  of  the  conrt 
upon  evidencs  were  prejudicial,  and  that  the  evidence  which  went 
to  the  jury  in  its  entirety  fairly  presented  the  theories  of  the  re- 
spective parties;  that  defendant  was  given  every  reasonable  oppor- 
tunity to  present  every  material  fact  at  his  command,  and  that  it 
does  not  appear  that  piaintiif  was  permitted  to  sustain  its  case  by 
evidence  not  legally  admissible  or,  at  least,  which  was  erroneously 
admitted  to  defendant's  prejudice.     (Id.) 

18.  Pbopeb  Insteuctions. — It  is  held  that  the  instructions  taken  as  a 
whole,  fairly  and  correct^  presented  all  of  the  issufis  raised  by  the 
pleadings.     (Id.) 

See  Fraud,  8,  9« 

SAN  FRANCISCO,  CITY  AND  COUNTY  OP.    Sfle  Municipal  (3orpo- 
rationsy  3 ;  Oi&ce  and  Oi&cers,  9-12. 

SCHOOLS. 

1.  PuBUO  Schools — Acrr  Foebidding  Secbet  FaATEBNiTiES — Powm  or 
BoABD  TO  Expel  Scholar— Pouct  of  Law — Constitutionalitt.^ 
Under  the  aot  of  1909  (Stats.  1909,  p.  332),  to  prevent  the  forma- 
tion and  prohibit  the  existence  of  secret  fraternities  in  any  ele- 
mentary or  secondary  school  in  this  state,  and  requiring  boards  of 
school  trustees  and  boards  of  education  to  enforce  the  act,  with 
power  to  expel  any  scholar  who  violates  the  law,  upon  appeal  from 
a  judgment  refusing  to  reinstate  an  expelled  scholar  who  has  vio- 
]ate<l  the  act,  the  policy  of  the  legislature  in  enacting  it  cannot  be 
considered;  but  the  only  question  to  be  determined  is  whether  or 
not  the  legislature,  in  passing  it,  acted  within  the  limits  imposed 
upon  it  by  the  constitution.     (Bradford  v.  Board  of  Education,  19.) 

£.  Pbovisioms  of  Constitution  not  Violated— SPEaAL  iMMUNiriEa 
— ^LocAL  OB  Special  Laws. — The  act  of  1909  does  not  violate  or 
contravene  the  provisions  of  section  21  of  article  I  of  the  eonstitn- 
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•Uon  that  no  citizen  or  elass  of  eitSsont  ehaU  be  granted  privllegef 
or  immunitiea  which  upon  the  nme  terms  are  not  granted  to  all 
eitizena,  becaose  immunity  is  granted  to  normal  aehools,  and  special 
Immunity  to  all  pupils  who  join  certain  specified  fraternities  not 
connected  with  the  public  schools.  Nor  is  such  act  local  or  special 
legislation  in  violating  section  25  of  article  lY,  forbidding  the 
legislature  to  pass  local  or  special  laws  "granting  to  any  corpoi-a- 
tion,  association  or  ixidiyidual  any  special  or  exclosiye  right,  priv- 
ilege or  immunity.''     (Id.) 

5.  GxNi&iL  Law — ^Aor  Applying  Unitobmlt  to  Persons  ov  a  Par- 
ticular Class. — An  act  applying  uniformly  to  all  citizens  or  per- 
sons of  a  particular  class  is  a  general  law,  and  not  special  or  local, 
either  in  Tiolation  of  section  21  of  article  I  or  of  section  25  of 
article  IV  of  the  constitution,  if  such  particular  class  is  founded 
upon  some  natural,  intrinsic,  or  constitutional  distinction  differen- 
tiating its  members  from  the  general  body  from  which  the  class  is 
selected.  It  is  held  that  the  younger  and  more  immature  pupils  of 
the  public  schools  may  quite  properly  form  a  particular  class,  in 
distinction  from  normal  schools  or  colleges,  and  that  the  act  ap- 
plies equally  to  all  of  such  particular  class.     (Id.) 

4.  Question  por  Lsoislaturk — Presumption — Province  op  Courts. — 
The  question  whether  the  individuals  affected  by  a  law  do  intrin- 
sically constitute  a  particular  class  is  primarily  one  for  the  legis- 
lative department  of  the  state,  and  when  such  legislative  classifica- 
tion is  attacked  in  the  courts,  every  presumption  is  in  favor  of  the 
legislative  act;  and  if  suflflcient  reasons  may  be  assumed  therefor, 
the  act  will  be  upheld;  and  to  warrant  a  court  in  adjudging  it  void, 
as  special  legislation,  it  must  clearly  appear  that  there  was  no 
reason  sufficient  to  warrant  the  legislative  department  in  finding 
a  difference  or  making  a  discrimination.     (Id.) 

6.  Exception  Allowing  Pupiia  to  Join  Outside  Fraternal  Obgan- 
IZATIONS  NOT  AN  INVALID  DISCRIMINATION. — The  exception  in  the 
vtatute  allowing  pupils  in  the  public  schools  to  become  members  of 
fach  outside  associations,  not  connected  with  the  public  schools,  as 
the  Native  Sons  of  the  Golden  West,  Native  Daughters  of  the 
Golden  West,  or  other  kindred  outside  organizations,  is  not  an 
invalid  discrimination,  since  no  such  deleterious  effects  could  follow 
such  membership  as  in  the  case  of  secret  fraternities  or  sororities 
existing  wholly  among  the  pupils  as  forbidden  by  law.     (Id.) 

6.  Title  op  Act  —  Prohibition  op  "Sicbxt  Oath-bound  Frater- 
nities."— The  title  of  the  act  as  "An  act  to  prohibit  the  formation 
and  existence  of  secret  oath-bound  fraternities  in  the  public  schools" 
is  not  rendered  invalid  under  section  24  of  article  IV  of  the  con- 
stitution,  because  the  words  "sororities  or  dubs,"  used  in  the  body 
of  the  act,  are  not  expressed  in  its  title.     The  word  "fraternities" 
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QBed  in  the  title,  in  its  popniar  sense,  indndes  organizations  of  botli 
sexee,  and  expresses  "sororities  or  elnbs/'  and  the  body  of  the  aet 
is  not  broader  than  its  title.     (Id.) 

7.  Act  not  Violatiyb  op  Federal  Constitution.— The  aet  of  1909 
does  not  violate  that  provision  of  the  federal  constitution  which 
provides  that  "No  state  shall  make  or  enforce  anj  law  whieh  shall 
abridge  the  privileges  or  imnranities  of  eitisens  of  the  United 
States."  That  constitutional  provision  does  not  include  rights  and 
privileges  granted  to  eitisens  which  depend  solelj  upon  the  law  of 
a  state.     (Id.) 

8.  System  of  Public   Schoous,  a   State  Institution,  mot  Within 

Fedeeal  Guaeantt. — ^The  sjstem  of  publie  schools  of  this  state 
is  a  state  institution,  and  is  subject  to  the  exclusive  control  of  the 
constitutional  authorities  of  the  state,  and  the  right  of  attending  a 
public  school,  though  eapable  of  enforcement  at  law,  if  wrongfullj 
infringed,  is  not  such  a  right  as  is  guaranteed  bj  such  provision  of 
the  federal  constitution.     (Id.) 

9.  School  Buiu>ing — Powee  op  Boaed  op  Teustbes — Conditions  or 
Contbact  to  Build— Acceptance  or  Plans — Appeoval  op  Bond-^ 
Construction  or  Statute. — It  is  held  that  under  a  fair  construction 
of  the  act  of  1872  [Stats,  of  1872,  p.  925]  providing  for  the  erection 
of  public  school  buildings,  it  empowers  the  board  of  trustees  of  a 
school  district  to  accept  the  plans  and  speeillcations  of  an  architect 
for  a  school  building  only  upon  the  condition  of  the  execution  and 
approval  of  the  required  bond,  and  both  the  acceptance  of  the  plans 
and  specifications  and  the  execution  and  approval  of  such  bond  are 
essential  conditions  of  a  valid  contract  for  the  erection  of  such  school 
building.  (Burki  v.  Pleasanton  School  District  of  Alameda  County, 
493.) 

10.  Complaint  or  Aeghitect  toe  Damaoes  poe  Bbeagh  op  Contract^— 
Cause  op  Action  Nonexistent. — A  complaint  bj  the  architect  for 
damages  for  alleged  breach  of  a  contract  to  erect  the  publie  school 
building,  which  merely  alleges  that  the  plans  and  specifications  sub- 
mitted by  him  therefor  were  accepted  by  the  board  of  trustees  of 
the  school  district,  and  that  he  prepared  and  delivered  a  bond  in  the 
required  sum,  which  shows  that  it  was  delivered  long  after  its  date, 
contrary  to  the  statute,  and  avers  that  the  bond  was  disapproved  and 
rejected  by  the  board  of  trustees,  and  that  they  notified  plaintiff 
that  they  had  rescinded  their  action  and  had  advertised  for  new 
bids,  without  further  averment,  shows  on  its  face  that  the  all^^ 
oontract  sued  upon  never  existed,  and  ne?er  could  exist,  and  a  gen- 
eral demurrer  thereto  was  properly  sustained,  without  leave  to 
amend.     (Id.) 

11.  Failuee  to  Give  Statutoet  Bond  not  Mattse  op  Defense.— 
Where  the  plaintiff  has  assumed  to  set  forth  all  of  the  facts,  and 
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that  the  alleged  statutory  bond  set  forth  was  rejected  for  the  reason 
appearing  upon  the  face  of  the  complaint,  that  it  did  not  eomplj 
with  the  statute,  and  that  the  bond  was  rejected  on  that  ground, 
besides  for  a  different  reason,  it  cannot  be  tenablj  claimed  that  the 
failure  to  give  the  statutory  bond  should  be  pleaded  as  a  defensoi 
and  cannot  be  taken  advantage  of  by  demurrer.     (Id.) 

See  Employer  and  Employee. 
SEDUCTION.    See  Criminal  Law,  110,  111. 
SPECIFIC  PERFORMANCE. 

1.   CONTEAOT  TO  AOOPT  CBILD  AS  HeIB— EQUITABLE  OwNEBSBIP  OV  ES- 

TATX. — ^Where  the  parents  of  a  daughter  four  years  old  agreed  with 
its  childless  widowed  aunt  to  surrender  to  her  all  control  of  the 
child,  under  a  written  contract  that,  in  consideration  thereof,  she 
would  adopt,  rear  and  educate  It  as  her  own  child  and  make  it  her 
heir  at  law,  so  that  it  would  inherit  her  property  at  her  death,  and 
the  parents  performed  all  on  their  part,  and  the  child  became  and 
remained  in  her  aunt's  home  as  her  daughter,  and  performed  all  the 
duties  of  a  daughter  in  her  home,  until  married,  after  which  she 
still  held  her  relations  toward  the  aunt  as  her  mother,  until  her  death, 
about  twenty-four  years  from  the  date  of  the  eontraet,  a  court  of 
equity  will  enforce  specific  performance  of  the  contract,  as  against 
collateral  heirs,  and  decree  her  to  be  the  equitable  owner  of  the 
estate  as  against  them.     (Furman  t.  Craine,  41.) 

S.  Special  Gbound  fob  Rxlixv  in  Equitt — Aobquatb  CoiiPXNSATioif 
NOT  Estimable. — The  surrender  of  their  child  on  the  part  of  the 
parents,  the  presumed  detriment  to  the  plaintiff  from  the  severing 
of  the  paternal  ties,  and  the  love,  obedience  and  companionship 
given  to  the  aunt,  followed  by  the  relationship  assumed  between 
them,  consisting  of  numerous  and  nameless  delicate  services  and 
attentions,  cannot  be  measured  in  gold.  The  law  furnishes  no 
standard  by  which  the  value  of  such  services  can  be  estimated, 
and  equity  can  only  make  an  approximation  in  that  direotioa  by 
decreeing  the  specific  execution  of  the  contract.     (Id.) 

8.  Presentation  of  Claim  Against  Estate  not  Requibbd— Enforce- 
ment OF  Equitable  Ownership — ^Tbansfeb  of  Title. — It  was  not 
necessary  that  the  complaint  should  show  that,  before  the  filing 
thereof,  the  plaintiff  presented  a  demand  or  claim  for  the  property 
to  the  administrator.  Sections  1498  and  1500  of  the  Code  of  Civil 
Procedure^  as  to  the  presentation  of  claims,  have  no  reference  to 
an  action  for  specific  performance,  in  which  it  is  not  claimed  that 
the  estate  is  indebted  to  plaintiff,  or  that  she  holdis  any  claim 
payable  out  of  the  estate  in  the  course  of  administration;  but  that 
plaintiff  is  the  equitable  owner  of  the  whole  reaidue  of  th«  estate, 
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and  A8  such  entitled  to  a  eoiiTejaiiei  fiom  tlioee  baTing  the  legel 
tiUe.     (Id) 

4.  Administrator  as  a  Pabtt — Ordinary  Buli — ^Injunction. — Ordi- 
narilj,  it  is  net  necessary  or  proper  that  the  administrator  ebonld 
be  a  party  to  sueh  an  aetion;  but  it  is  held  that,  in  this  ease,  the 
administrator  was  a  proper  party  to  the  present  action,  in  order  to 
enjoin  him  from  paying  or  delivering  any  part  ef  the  estate  to  the 
collateral  heirs,  who  are  defendants  to  the  action.     (Id.) 

6.  Accrual  of  Causb  ov  Action — ^Drath  or  Aunt^— Absrncx  or 
Laohrs. — ^The  cause  of  action,  invohred  in  the  action  for  specific 
performance  of  the  contract  of  heirship,  did  not  accme  until  the 
date  of  the  death  of  the  adopting  aunt.  The  adoption  was  not 
the  cause  of  act30]^  but  merely  the  means  of  obtaining  the  prop- 
erty left  at  her  death.  Where  the  action  was  brought  within  two 
years  from  the  date  of  her  death,  and  in  time  to  enforce  specific 
performance  of  the  contract  of  heirehip  before  distribution  of  the 
estate,  the  action  is  not  barred  by  limitation  nor  by  laches.  Mere 
delay  for  a  period  of  time  less  than  the  statute  of  limitations 
does  not  constitute  laches.     (Id.) 

6.  Loss  or  Wriitrn  Contract — Mutilatid  Copt — ^Parol  Etidkncb 
OF  Contrnts. — Where  the  agreement  between  the  aunt  and  plain- 
tiff's parents  was  executed  in  duplicate,  and  both  copies  were  left 
with  the  aunt,  and  at  the  time  of  her  death  only  one  mutilated 
copy  was  found,  disclosing  the  signatures  of  the  parties  and  the 
names  of  the  witnesses,  but  containing  Mttle  of  the  substance  of 
the  agreement,  and  the  other  copy  conld  not  be  found  after  diligent 
search,  the  evidence  was  sufficient  to  establish  the  loss  and  to  admit 
parol  evidence  of  its  contents.     (Id.) 

7.  COMPRTRNOT   OP   WlTNRSR   TO   CONTRNTS — PaRKNTS   OF   PLAINTIFF — 

Administrator  ab  Party. — ^The  cause  of  action  not  being  upon  a 
claim  against  the  estate  of  a  deceased  person,  within  subdivision 
8  of  section  1880  of  the  Code  of  CXvil  Procedure,  the  parents 
of  the  plaintiff,  the  father  of  whom  was  the  administrator  of  the 
estate  of  the  deceased  aunt,  not  a  necessary  party  to  the  action, 
were  competent  to  testify  to  the  contents  of  the  lost  and  mutilated 
instrument.     (Id.) 

8.  Proper  Testimony  of  Plaintiff. — ^The  plaintiff  was  properly  per- 
mitted to  show  that  she  performed  the  obligations  and  duties  de- 
volving upon  her  as  the  daughter  of  the  deceased,  not  as  a  mere 
stranger,  bnt  in  reliance  upon  the  status  of  mother  and  daughter 
which  she  believed  to  exist,  and  that  her  belief  was  justified  by 
the  conduct  and  ropresentations  made  to  her  by  the  deceased.     (Id.) 

9.  Other    Competent    Testimony  —  Cokversationb,    Conduct    and 

Actions  of  Aunt — Construction  op  Contract. — It  was  proper  to 
prove  by  witnesses^  including  the  depositions  of  witnesses  properly 
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taken,  eonversatioui,  eonduct  and  aetioui  en  tlie  part  ef  tlie  annt, 
which  tended  to  show  that  ihe  eonitrned  the  agreement  ae  creating 
the  relation  between  her  and  the  plaintiff  of  mother  and  child  hj 
adoption.     (Id.) 

10.  ANswia  Pbopsbi«t  BniOKXN  Out— Alleosd  Fbaud  of  Plaintdt 
AND  HxB  Fathse — Fabbication  OP  Tbstimont. — Where  the  answer 
properly  took  iasue  npon  the  alleged  agreemert,  an  averment  therein 
that  plaintiff  and  her  father  had  conspired  together  in  fabricating 
testimony  to  prove  the  existence  of  the  alleged  contract,  knowing 
that  no  such  contract  had  been  made,  was  properly  stricken  out. 
(Id.) 

11.  ACTIOM  TO  QUIIT  TtFLB  TO  TlliBEE  LANDS — OPTION  TO  PURCHASE — 

Spkcipic  PjuroaiiANCE — Cboss-oomplaint — ^Inducement  pob  Rail- 
BOAD  BouTB— BuiLDiNO  NOT  A  CONDITION. — In  an  action  to  quiet  title 
to  timber  lands,  in  which  defendant  set  np  an  irrevocable  option  to 
purchase  the  same,  the  specific  performance  of  which  was  sought  by 
cross-comphiint,  which  alleged  that  defendant  and  his  associates 
proposed  to  construct  a  railroad,  the  route  for  which  depended 
largely  upon  purchases  of  timber  lands,  which  plaintiffs  well 
knew,  and  that  the  inducement  and  consideration  moving  plain- 
tiffs to  enter  into  said  contract  was  the  encouragement  and  induce- 
ment of  the  building  of  said  railroad  from  Ukiah  to  Willits,  in 
preference  to  other  routes,  it  is  held  that  the  cross-complaint  can- 
not be  rationally  interpreted  to  justify  the  inference  that  the 
actual  building  of  such  railroad  constituted  any  part  of  the  con- 
sideration moving  plaintiffs  to  grant  the  option,  or  imposing  the 
same  as  a  condition  precedent  to  defendant's  right  to  a  convey* 
ance.     (McCowen  v.  Pew,  802.) 

12.  SUTPIOIENOT    OP    CbOSS-OOMPLAINT   TO    STATB    CAUSB    op    ACTION^ 

Dboibion  upon  Last  Appeal — Law  of  Oasb — ^Difpeeent  Reason 
Immaterial. — The  decision  upon  the  last  appeal  that  the  cross-com- 
plaint of  the  defendant  stated  facts  sufficient  to  constitute  a  cause 
of  action  is  the  law  of  the  ease  as  to  its  sufficiency  upon  the  pres- 
ent appeal.  It  is  immaterial  that  the  question  arose  upon  the  last 
appeal  upon  the  refusal  of  the  trial  court  to  admit  any  evidence 
in  support  thereof,  while  its  sufficiency  to  state  a  cause  of  action 
is  here  urged  for  a  different  reason.  The  law  does  not  counte- 
nance a  piecemeal  method  of  attacking  a  pleading,  which  is  ad- 
judged valid  by  the  law  of  the  case.     (Id.) 

13.  Absence  op  Promise  as  Consideration  of  Option — Conditional 
Benefit  op  Pubghasers. — Whatever  inducement  may  have  moved 
the  plaintiffs  in  granting  the  option  to  defendant,  it  is  held  that 
no  agreement  or  promise  was  made  by  defendant,  in  considera- 
tion of  the  option,  to  select  any  particular  route,  or  that  defend- 
ant or  his  associates  undertook  to  do  anything  in  consideration 
thereof;  but  that  tLcy  merely   contemplated  that  any  future  pur- 
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ehaae  of  the  timber  landi,  if  paid  for  at  full  ralue  under  the  op- 
tion, would  be  an  inducement  for  freight  to  be  earried  by  them 
over  one  of  four  eontemplated  routei,  for  their  benefit.     (Id.) 

14.  Alleged   Vaiuancx   Bbtwekn    Option  and   Accsptanci  in   Find-. 

IN08  Following  Choss-oohplaint— Law  or  Casb. — The  conten- 
tion of  plaintiffs  that  the  findings  disclose  a  variance  between 
the  option  granted  by  the  plaintiffs  and  the  aeeeptance  bj  the 
defendant,  and  do  not  support  the  judgment,  is  untenable,  where 
it  appears  that  the  finding  objected  to  in  this  particular  substan- 
tially follows  the  averments  of  the  eross-complaint,  the  sufficiency 
of  which  has  become  the  law  of  the  case  whether  under  the  decision 
of  the  supreme  court  upon  the  last  appeal  or  under  the  decision 
rendered  by  the  same  court  upon  a  first  appeal  thereto,  which  de- 
cided the  point  which  is  here  made.     (Id.) 

15.  TiMBEE  Cut  bt  Ysndobs  Dubino  Lir  of  Option — Aoceptangi 
cv  Original  Option — ^Compensation — Efrot  of  Assent  bt 
Vendee. — Where  the  option  was  of  the  right  to  purchase  eleven 
hundred  and  sixty  acres  of  land  at  the  rate  of  $15  per  acre 
within  twelve  months,  and  during  the  life  of  the  option  the 
vendors  cut  a  large  amount  of  timber  from  the  land,  and  within 
the  time  limited  defendant  gave  notice  of  the  acceptance  of  the 
option  according  to  its  terms,  but  demanded  compensation  for  the 
depreciation  in  value  by  the  cutting  of  the  timber,  to  which  plain- 
tiffs did  not  object  but  assented  thereto  in  writing,  they  thereby 
distinctly  recognized  that  the  acceptance  by  defendant  was  of  the 
identical  option  which  they  had  granted  to  him,  and  which  they 
agreed  to  make  good  by  compensation.     (Id.) 

16.  Rule  of  Pabt  Pbbformancb  With  Compensation  upon  Specific 

Psbfobmanoe — Beduction  of  Price  not  Involved. — Where  the 
vendor  through  his  own  fault  is  unable  substantially  to  perform 
his  whole  contract,  the  vendue  may,  at  his  election,  have  specific 
performance  in  equity  to  the  extent  of  the  vendor's  ability  to  per- 
form, with  compensation  for  the  deficiency.  This  rule  of  equity 
is  also  embodied  in  section  3386  of  the  CAvil  Code.  The  rule  of 
compensation  does  not  involve  a  reduction  of  the  price  agreed  to 
be  paid,  its  sole  object  being  to  fill  up  the  measure  of  value  for 
the  price  agreed,  which  has  been  diminished  by  the  vendor's  fault. 
(Id.) 

17.  Waiver    and    Kstoppbl  of    Vendors. — The  plaintiffs,  as  vendors, 

having  expressly  acquiesced  in  the  acceptance  of  the  option 
granted  by  them  to  defendant,  and  treated  and  recognised  it  as 
an  acceptance  of  the  precise  option  which  they  granted  to  him, 
they  thus  waived  any  objection  to  the  acceptance  on  the  ground 
that  it  varied   from  the  terms  of  the  option;  and  they  are  •■- 
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topped  to  take  advantage  of  their  own  wrong  in  deliberatelj  chang- 
ing the  value  of  the  property  purchased  hy  their  unauthorized 
aets  during  the  life  of  the  option.     (Id.) 

18.  CONSIDERATIOK     K»     OPTION — MXBOES    IN     AGSIIMXNT. — ^It    il    un- 

necessarj  to  inquire  whether  a  finding  at  to  the  original  eon- 
flideration  for  the  option  is  or  ia  not  eupported,  since  the  option 
as  an  option  agreement  became  fundut  offloio  when  it  was  ac- 
cepted bjr  the  defendant  according  to  its  terms  during  the  exist- 
ence of  the  option  which  had  not  been  previously  revoked,  which 
acceptance  was  acquiesced  in  by  the  plaintiffs,  making  it  a  bind- 
ing contract  between  the  parties.     (Id.) 

19.  CoNTEAOT  TO  8ell  Timbeb  Land— Bxduction  fob  Timber  Cut — ^Dis- 
ouBnoN  AS  to  Intebest — Construction  of  Code. — In  an  action  for 
specific  performance  of  a  contract  to  sell  timber  land,  where  an 
allowance  was  made  for  the  deduction  of  the  value  of  timber  cut, 
the  court  had  discretion  to  allow  interest  on  the  residue  oi  the  price 
of  the  timber  land  from  the  date  when  the  vendors  were  in  condi- 
tion to  make  a  good  title,  until  paid,  whether  the  action  be  deemed 
one  on  express  contract  for  the  residue  of  the  price,  under  section 
3287  of  the  Civil  Code,  or  one  on  an  implied  contract,  upon  quantum 
meruit,  under  section  1^17  of  the  same  code.  (McCowen  v.  Pew, 
482.) 

to.  Equitable  Circumstances  in  Favor  ov  Interest — Rejection  or 
Reasonable  Offer  —  Unreasonable  Demand  —  Expensive  Litiga- 
tion.— ^Where  there  was  a  dispute  as  to  value  of  the  timber  cut,  and 
pending  negotiations  between  the  parties,  the  vendors  finally  offered 
a  deduction  of  $600,  which  offer  was  refused,  and  the  court  on  the 
basis  of  the  acreage  cut  at  the  agreed  price  per  acre  allowed  only 
$410  therefor,  and  the  unreasonable  deduction  of  over  $4,000  was  de- 
manded by  plaintiff,  and  such  unreasonable  demand  led  to  a  long  and 
expensive  litigation,  the  case  is  clearly  one  for  the  application  of  the 
equitable  principle  of  interest  for  long  delay  in  breach  of  the  obliga- 
tion to  pay  the  residue  of  the  agreed  price.     (Id.) 

21.  Btatutort  Interest  Allowable — Amount  "Capable  of  Cer- 
tainty bt  Calculation." — It  is  held  that,  aside  from  the  strictly 
equitable  view  as  to  interest,  the  facts  of  the  case  justify  the  appli- 
cation of  section  3287  of  the  Civil  Code,  which  allows  interest  not 
only  when  the  damages  are  certain,  but  also  when  they  are  "capable 
of  being  made  certain  by  calculation."  Bince  appellant  knew  the 
number  of  acres  from  which  the  timber  had  been  removed,  and  the 
whole  hind  was  principally  valuable  for  its  timber,  and  the  agreed 
price  therefor  was  fifteen  dollars  per  acre,  it  would  seem  to  be  a 
mere  "matter  of  calculation"  to  determine  what  allowance  should  be 
made  for  said  removal.     (Id.) 
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22.  Existence  or  UNUQuiDAfED  Snorr  ob  Countebclaiic  io  Liqui* 
DATS  Demand  —  Intebest  on  Balance  AUjOwed. — ^Where  the 
amomit  of  a  demand  \b  soffidently  certain  to  justify  the  allowanee 
of  interest  thereon,  the  existence  of  a  setoff  or  coonterelaim,  which 
is  itself  unliquidated,  will  not  prevent  the  reeovery  of  interest  on 
the  balance  of  the  demand  from  the  time  it  became  due.     (Id.) 

23.  CoNTEACT  Calling  tor  SuFFiaENT  Tnxx — CEBrmcATE  Showino  Eh- 
OUMBBANCE— Action  not  Sustainable. — A  contract  for  the  sale  of 
land  cannot  be  specifically  enforced  against  the  vendee  where  it 
provides  that  the  seller  upon  payment  "agrrees  to  deliver  a  certificate 
of  title  showing  the  title  to  be  vested  in  the  seller  and  to  ezeeate 
and  deliver  to  the  buyer,  or  her  assigns  a  good  and  sufficient  dead 
of  bargain  and  sale/'  if  the  certificate  of  title  tendered  showed  an 
encumbrance  eadstiug  against  the  land  by  deed  of  grant  of  the  right 
of  a  third  party  to  lay  and  maintain  water-pipes  through  the  land. 
The  words  "title  vested  in  the  seller"  import  necessarily  a  guod  title, 
which  is  free  from  encumbrance.     (Hiuon  t.  Hovey,  230.) 

24.  Implied  Condition  in  Executobt  Contraot  op  Sale  op  Land— 
Burden  op  Pboop. — In  every  executory  contract  to  sell  land  there  Is 
an  implied  condition  that  the  title  of  the  vendor  is  good,  and  that 
he  will  transfer  to  the  vendee  by  his  deed  of  conveyance  a  title 
unencumbered  and  without  defect;  and  the  vendor  is  bound  to 
satisfy  that  implied  condition  and  make  proof  of  an  unencumbered 
title  without  defect,  before  he  can  be  entitled  to  a  decree  for 
specific  performance  of  the  contract.     (Id.) 

25.  Purchaser  not  Estopped  bt  Failure  Specifigallt  to  Object  to 
Title  Tendered  Before  Suit. — ^Where  the  vendor  in  his  complaint 
alleged  that  he  had  performed  all  of  the  terms  and  conditions  of  his 
contract,  and  was  still  ready  and  willing  to  perform  the  same,  and 
his  proof  failed  to  sustain  his  right  to  recovery,  he  cannot  complain 
that  the  failure  to  sustain  the  burden  of  proof  resting  upon  him 
was  aided  by  an  estoppel  of  the  purchaser  by  failure  to  object 
specifically  to  the  defect  in  the  title,  at  the  time  of  the  tender  of 
the  certificate  of  title  and  deed  before  suit.  Such  failure  cannot 
affect  the  obligation  of  the  vendor,  or  permit  him  to  enforce  any 
different  contract  from  that  expressed  in  the  writing.     (Id.) 

26.  Construction  op  Code  as  to  Waiver  op  Sufficiency  of  Tender — 

Question  op  Costs  and  Right  to  Sue. — The  provisions  of  section 
2076  of  the  Code  of  Civil  Procedure,  touching  a  waiver  by  failing 
to  object  to  the  form  of  a  tender,  are  more  rules  of  evidence  affect- 
ing the  question  of  costs  and  the  right  to  sue  where  a  tender  it 
necessary  before  suit.  It  cannot  help  a  suit  in  which  no  sufficient 
performance  or  offer  to  perform  is  shown  by  the  plaintiff,  and  ■• 
cause  of  action  for  specific  perforinance  is  proved.     (Id.) 

6m  Vendor  and  Vendee,  23-28. 
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STATE  LANDS. 

1.  State  School  Lands — ^Limitation  op  Tims  vob  Oontest — Fits 
Yeass  fbom  Issuance  op  Cbbtipicati. — ^Under  the  provisions  of 
section  3499  of  the  Political  Code^  as  amended  March  13,  1911,  the 
superior  court  Is  divested  of  jurisdiction  to  hear  and  determine  a  eon- 
test  for  state  lands,  unless  snch  contest  shall  be  filed,  heard,  deter- 
mined, referred  or  allowed,  within  five  years  from  and  after  the 
date  on  which  such  certificate  of  purchase  maj  have  been  issued. 
(Craycroft  v.  Superior  Court,  781.) 

S.  Code  Amendment  Retroactive. — The  provisions  of  section  3499  of 
Political  Code  as  amended  in  1911  are  expressly  made  applicable 
to  all  cases;  and  there  is  a  clearly  expressed  intention  that  that  sec- 
tion should  act  retroactively,  and  bar  all  previously  issued  certifi- 
cates unless  heard  and  determined  within  five  years  from  the  date 
of  the  issuance  of  the  certificate.  The  mere  application  to  pur- 
chase, without  payment  of  money,  vests  no  rights  in  the  applicant, 
and  that  section  cannot  be  said  to  impair  the  obligation  of  any  con- 
tract, or  to  be  destructive  of  any  vested  rights  or  interests.     (Id.) 

3.  Want  op  Jubisdiction  op  Supebiob  Court — Prohibition — Remedy 
BT  Appeal — Adequacy — ^Discretion  op  pBOHmiTiNG  Court. — Since 
the  superior  court  is  divested  of  jurisdiction  to  hear  and  determine 
a  contest  of  a  certificate  of  purchase  after  the  lapse  of  five  years 
from  its  date,  a  writ  of  prohibition  will  lie  to  restrain  it  from  exer- 
efsing  such  jurisdiction,  notwithstanding  a  possible  remedy  by  appeal 
from  its  judgment  without  jurisdiction.  The  question  whether  such 
remedy  is  adequate  is  matter  within  the  sound  discretion  of  the 
conrt  granting  the  writ.     (Id.) 

STATUTE  OF  FRAUDS.    See  Brokers,  10-12;  Homestead,  6. 

STATUTE  OF  LIMITATIONS.    See  Account,  3;  Estates  of  Deceasfld 
Persons,  8;  Vendor  and  Vendee,  23-26. 

STATUTES.    See  Criminal  Law,  13,  14. 

STOCK    AND    STOCKHOLDERS.    See    Corporation;    Criminal   Law, 
12-21. 

STREET  ASSESSMENT. 

1,  Widening  op  Stbket — ^Validitt  op  Assessment — Posting  Notices — 
CoNPLicTiNo  Evidence  —  Detebmination  by  Tbial  Couet  Conclu- 
sive.— In  an  action  to  annul  an  assessment  for  the  widening  of  a 
street  nnder  the  street  opening  act  of  1903,  in  which  the  evidence 
was  conflicting  as  to  whether  or  not  the  required  notices  of  the  pas- 
sage of  the  ordinance  of  intention  to  widen  the  street  had  been  con- 
spicuously posted  upon  ali  of  the  streets  included  within  the  assess- 
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STREET  ASSESSMENT  (Continued). 

ment  distriet,  u  required  by  leetion  8  of  tbat  net,  it  wu  for  the 
trial  eonrt  to  determine  the  weight  to  be  given  to  the  evidenee  ob 
that  question,  and  its  determination  against  the  plaintiff  and  in  favor 
of  the  defendants  must  be  deemed  eoneluaiTe  upon  appeal  (Ber- 
nard Go.  T.  The  Citj  of  Los  Angeles,  625.) 

2.  Bboobd  op  Asskssmbnts  and  DuoBAiis — SuoBT  Unckstaintt  nr 
Oni  Parcel  not  Inyolvkd — ^Enteu  Assbsshknt  not  Yitlatid. — ^A 
slight  uncertainty  in  the  record  of  one  parcel  of  property  ineluded 
within  the  assessment  district,  of  which  the  owner  does  not  eomplain, 
and  whose  assessment  may  have  been  paid,  cannot  vitiate  the  entire 
assessment  of  property  in  the  district,  nor  affect  the  validity  of  the 
record  of  the  assessment  of  the  property  of  the  plaintiff,  who  is  ia 
BO  position  to  complain  of  an  alleged  erroneous  record  of  an  assail 
ment  in  which  he  la  not  interested.     (Id.) 

8.  Mode  op  Bbcobd  op  Duo&am — ^Pasting  upon  Stubs  or  Bboobd 
Book  op  Asssssmbnt — ^Pubposb  to  Gbbatb  Lien — ^Dbtachmbnt  and 
Bbpastino  iMicATEBiALb — Where  the  act  prescribes  no  mode  in 
which  the  diagram  shall  be  recorded,  and  the  purpose  of  the  record 
is  not  to  give  notice  of  the  lien  created,  but  merely  to  cause  it  im- 
mediately to  attach  upon  the  property,  the  pasting  of  the  diagram 
upon  a  stub  in  the  record  book  in  which  the  original  assessment  ia 
recorded  is  a  substantial  compliance  with  the  provision  of  section 
20  of  the  act  requiring  the  assessment  and  diagram  to  be  recorded. 
The  fact  that,  by  handling,  such  diagram  may  be  detached  from  the 
stub,  and  another  pasting  is  made  thereon  before  trial  is  not  im- 
portant, as  respects  the  lien  created.     (Id.) 

4.  Meaning  op  Wobd  "Bboobded^' — Absbncb  op  Statutoet  Dxbxctsov 
— Nature  op  Pubpose  as  Peemanent  ob  Tbmpo&art. — Though  tlia 
word  "recorded,"  in  ordinary  usage,  signifies  to  eopy  or  transeriba 
into  some  permanent  book,  yet  such  meaning  of  the  word,  in  the 
absence  of  statutory  direction,  should  attach  only  in  those  cases 
where  the  record  is  intended  to  perform  functions  through  a  long 
period  of  time.  There  is  a  manifest  difference  between  a  record  in- 
tended to  perform  functions  for  a  long  period  and  one  intended 
only  w  serve  a  temporary  purpose  of  brief  duration,  which,  after 
it  is  accomplished,  ceases  to  be  useful.     (Id.) 

6.  Purpose  op  "Reooed"  op  Diaobam — Substantial  Oomplianob— 
Libebal  Construction  op  Statute. — Since  there  has  been  a  8ub> 
stantial  compliance  with  the  purpose  of  the  statute  in  requiring  a 
record  of  the  diagram  and  with  the  requirement  whereby  every  right 
intended  to  be  protected  thereby  has  been  secured,  and  since  the 
statute  expressly  declares  that  this  act  shall  be  liberally  construed 
to  promote  the  objects  thereof,  it  is  held  that  appellants'  eontentlom 
to  the  contrary  cannot  be  sustained.     (Id.) 
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STREET  ASSESSMENT  (Continued). 

8.  ACQUnUEMEKT  Of   JURISDICTIOM   TO   GONDBMN   LAMDB   K»   WiDENINO 

Stkeet — Requisite  Notice — Aojoubnmint  or  Hbabinq. — Where  al] 
of  tfae  proceedings  requisite  for  the  acquirement  of  jurisdiction  to 
condemn  lands  for  the  widening  of  the  street,  upon  the  report  of 
the  referees,  were  taken  with  the  notice  which  was  required  hj  sec- 
tion 11  of  the  act  of  1903,  as  originally  enacted,  and  also  with  the 
further  notice  required  bj  that  section  as  amended  in  1009  after 
the  enactment  of  the  amendment,  the  court,  after  being  thus  vested 
with  full  jurisdiction,  had  the  right  to  adjourn  the  time  appointed 
to  hear  the  report  of  the  referees,  without  further  notice  than  that 
required  by  section  11  as  it  existed  when  jurisdiction  was  acquired. 
(Id.) 

7.  PowBE  or  Cm  Council  to  Abandon  PBOOKBDiNas^-LoBS  or  Powxb 
Undeb  Amended  Act. — Where  no  power  of  the  city  council  to  aban- 
don proceedings  under  the  original  section  14  of  the  act  of  1903,  at 
any  time  prior  to  the  payment  of  compensation  was  exercised  there- 
under, and  under  the  amendment  of  1909  to  that  section  its  juris- 
diction to  abandon  the  proceedings  was  expressly  limited  to  a  time 
preceding  the  entry  of  the  interlocutory  judgment,  its  attempt  to 
abandon  the  proceedings  after  such  entry  is  held  void  and  of  no 
effect,  under  the  authority  of  Title  Insurance  f  Tnui  Co,  t.  Luak, 
15  Cal.  A  pp.  358,  [115  Pac.  53],  for  want  of  power  to  abandon  the 
same.     (Id.) 

8.  Implied  Action  xtpon  Pbotebt — Obdbb  roB  New  Absbssmxnt. — 
The  ineffectual  attempt  of  the  council  to  abandon  the  proceedings 
was  effective  to  the  implied  extent  of  sustaining  the  protests.  The 
city  council  had  jurisdiction  to  hear  the  protests  and  act  upon  them, 
and  either  afSrm,  modify  or  correct  the  assessment,  or  to  order  a 
new  assessment,  as  it  subsequently  did  in  the  proper  exercise  of  its 
power,  which  it  had  no  jurisdiction  to  abandon  or  nullify  after  the 
entry  of  the  interlocutory  decree.     (Id.) 

See  Eminent  Domain. 

SUICIDE.    See  Office  and  Officers,  10-12. 

SUMMONS.    See  Corporation,  19,  20;  Judgment,  11-14. 

BUPEBIOB  COUBT.   See  Accounting,  2-4;  Estates  of  Deceased  Persons, 
13;  Justice's  Court,  1-5;  State  Lands,  3. 

8UBETT.    See  Estates  of  Deceased  Persons,  12,  15;  Justice's  Court|  4, 
5;  Promissory  NoteS|  7« 

TAXATION. 

1.  Action  to  Quiet  Title — Findings — Sufpobt  or  Judoment—Titlb 
Umobb  United  SaAiEs  Paixnt — Void  Tax  Salb  or  Pubuo  Do- 
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TAXATION  (Continued). 

MAIN. — In  an  action  to  qniet  title  bj  a  plaintiff,  alleging  owner- 
ihip  in  fee  nnder  a  United  Btatee  patent,  in  pursuance  of  a 
homestead  entry  made  June  1,  1897,  as  against  a  defendant  claim- 
ing a  tax  title  under  the  state,  bj  a  sale  of  the  public  domain 
for  taxes  of  the  year  1895,  where  the  findings  cover  all  of  the 
issues  presented,  it  is  held  that  the  judgment  for  the  plaintiff 
follows  logically  and  necessarily  from  the  facts  found;  that  the 
tax  sale  of  the  public  domain  is  Toid  under  the  law,  and  that  the 
finding  as  to  plaintiff's  ownership  in  fee  is  of  an  ultimate  fact, 
sufficient  to  support  the  judgment.     (Machado  t.  Canty,  85.) 

2.  Absknci  op  Conflict  in  Findings — Construction  op  Uncertain 
FiNDiNes — ^PnxsuicPTiON  AS  TO  Absxnt  Finding. — ^It  is  held  that 
there  is  no  confiiet  in  the  findings,  when  taken  together;  and  that 
any  uncertainty  in  the  findings  is  to  be  construed  so  as  to  support 
the  judgment  rather  than  to  defeat  it;  and  that  if  it  were  the 
fact  that  the  findings  do  not  cover  all  of  the  material  issues,  in 
the  condition  of  the  record,  it  would  be  presumed  that  any  omission 
therein  was  without  prejudice;  though  it  is  held  that  the  findings 
do  cover  all  of  the  essential  allegations  of  the  pleadings.     (Id.) 

8.  Judgment  Quieting  Title  Against  Void  Tax  Title — ^Rbpunoing 
or  Taxes  Paid  not  Required. — It  is  held  that  it  was  not  error 
for  the  trial  court  to  render  a  judgment  for  the  plaintiff  quieting 
his  title,  as  against  the  void  tax  title  held  by  the  defendant,  with- 
out requiring  the  plaintiff  to  pay  to  the  defendant  the  amount  that 
was  paid  for  the  property  at  the  tax  sale.  The  state  had  no  right 
to  assess  taxes  on  the  land  of  the  United  States,  and  a  tax  titie 
thereunder  could  convey  no  titie  to  the  state,  and  it  could  convey 
none  to  defendant.  The  taxes  paid  by  him  were  voluntary  and 
cannot  be  recovered;  and  he  can  claim  no  subsequent  taxes,  or  lien 
therefor,  which  has  not  been  acquired  by  him.     (Id.) 

4.  Judgment  Bight  upon  Merits  not  Beversiblb  por  Immaterial 
New  Evidence. — It  is  held  that  the  judgment  rendered  by  the 
superior  court  should  be  affirmed,  and  cannot  be  reversed  and  re- 
manded for  a  new  trial,  upon  a  showing  of  evidence  newly  dis^ 
covered  pending  the  appeal  which  is  stated  to  be  upon  information 
of  a  witness  not  produced,  and  shows  that  the  evidence  stated 
would  be  immaterial,  upon  a  new  trial,  as  it  merely  states  that  in 
1895,  when  the  public  domain  was  assessed,  a  homestead  claimant 
was  then  in  possession,  which  shows  a  title  then  in  the  United 
States,  which  was  not  subject  to  taxation  by  the  state.  The  Uw 
in  force  at  the  time  of  the  assessment  must  govern.    (Id.) 

TITLE  TO  LAND. 

1.  Action  to  Quiet  Title  Under  McEnsrnet  Aor— Motion  to  Vacate 
Judgment  by  Default  Under  Section  473 — Adverse  Claimant 
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NOT  SsBVKD — TiTiiB  NOT  Debaioned. — ^Wliere  a  motion  to  vacate  a 
judgment  by  default  rendered  under  the  McEnernej  act  of  1906 
(Stats.  1006,  p.  78) y  quieting  title  to  four  lots,  is  based  upon  an 
affidavit  otherwise  sufficient  under  section  473  of  the  Code  of  Civil 
Procedure,  to  entitle  the  mover  to  the  relief  asked  on  the  ground 
that  the  plaintiff  knew  when  the  action  was  commenced  that  a  de- 
fendant, now  deceased  and  represented  hy  an  administratrix,  was  a 
half  owner  of  three  of  said  lots  and  the  whole  owner  of  lot  4 
thereof,  it  is  not  a  ground  of  objection  to  such  affidavit,  as  distin- 
guished from  a  proposed  answer,  that  it  does  not  state  the  source 
of  the  claimant's  title.     (Davidson  v.  All  Persons,  etc.,  723.) 

2.  EiTECT  OF  Lis  Pendens  Under  MoEnernet  Act — Showing  Be- 
QuntiD  TO  Yaoatb  Deobxs — Adverse  Interest  at  Commencement 
or  Action. — The  notice  of  U$  pendens  required  to  be  filed  under 
the  McEnemey  act  must  be  deemed  to  apply  to  aU  defendants  named 
or  not  named.  It  follows  that  a  defendant  not  named  therein 
seeking  relief  from  the  judgment  under  section  473  of  the  Code  of 
Civil  Procedure  must  show  that  he  had  some  interest  in  the  property 
involved  in  the  action  at  the  time  of  the  commencement  of  the 
action  adverse  to  that  asserted  by  the  plaintiff.     (Id.) 

8.  SupficieRt  Showing  of  "Valid  Adverse  Interest" — "Owner- 
ship."—Under  section  473  of  the  Code  of  Civil  Procedure,  it  is 
sufficient  that  the  affidavit  shall  state  facts  sufficient  to  show  that 
the  claimant  had  a  "valid  adverse  interest"  in  the  property  involved 
in  the  action  when  it  was  begun.  An  allegation  of  "adverse  inter- 
est" must  necessarily  result  from  an  allegation  of  "ownership" 
known  to  exist  by  the  plaintiff  when  the  action  was  commenced. 
(Id.) 

4.  False  Affidavit  of  Plaintiff — ^Findings  and  Decree  not  Con- 
clusive.— Section  5  of  the  act  expressly  requires  the  plaintiff  to 
make  affidavit  "that  he  does  not  know  and  has  never  been  informed 
of  any  other  person  who  claims  or  may  claim  any  interest  in  .  .  . 
the  property  adversely  to  him,"  and  if  he  discloses  the  name  of  such 
person,  the  summons  shall  be  personally  served  upon  such  person,  if 
he  can  be  found  in  the  state,  with  a  copy  of  the  complaint  and  affida- 
vit. The  findings  and  decree  should  not  be  held  to  be  conclusive  of 
the  truth  of  such  affidavit  if  shown  to  be  false  and  fraudulent,  as 
against  a  party  not  served  with  summons  who  asks  relief  under  sec- 
tion 473,  and  directly  and  unequivocally  states  that  plaintiff  knew 
at  the  commencement  of  the  action,  and  when  he  took  his  decree, 
that  the  elaimant  bad  an  interest  in  the  property.     (Id.) 

6.  Stipulated  Answer  Proposed  to  be  Filed  at  Time  of  Motion. — 
Where  the  parties  have  stipulated  that  a  verified  answer  set  forth 
was  proposed  to  be  filed  at  the  time  of  the  motion,  which  distinctly 
presents  issues  of  fact  as  to  the  ownership  of  the  property,  setting 
forth  the  nature  and  source  of  the  title  daimed  to  have  been  in 
18  0»1.  App.—sa 
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appellant'!  intestate  prior  to  the  eoxnmeneement  of  the  aetioiiy 
it  is  not  made  part  of  the  record  of  the  motion,  the  trial  eourt, 
since  it  was  proposed  to  be  filed,  might  well  have  eonsidered  it  under 
the  circumstances,  and  should  have  giyen  it  its  proper  weight  in 
determining  the  motion.     (Id.) 

6.  Belief  to  bi  Granted  to  Legal  Bbpresintativi  ov  Dbcxassd  De- 
fendant.— Section  478  of  the  Code  of  GItU  Procedure  expressly  ex- 
tends to  the  legal  representative  of  a  deceased  defendant  the  right 
"to  answer  to  the  merits  of  the  action,"  and  a  similar  right  of 
substitution  is  involved  in  section  1582  of  the  same  code.     (Id.) 

See  Specific  Performaneei  23-25;  Vendor  and  Vendee. 
TRESPASS.    See  Landlord  and  Tenant,  S,  4» 
TRUST.    See  Estoppel 

UNDUE  INFLUENCE. 

1.  Action  to  Set  Aside  Deed  fboic  Aged  Mothbb  to  Son — Absencs 
OF  Independent  Advice — Incapabiutt  of  Undekstanding — Sup- 
port OF  Findings. — It  is  held,  upon  a  review  of  the  evidence  in  this 
action  to  set  aside  a  deed  from  an  aged  mother  to  her  son,  on  the 
ground  of  undue  influence,  that  the  findings  that  the  deed  was 
obtained  hy  undue  influence,  and  was  not  voluntarily  delivered, 
and  that  by  reason  of  her  old  age  and  mental  weakness  she  was 
incapable  of  transacting  or  understanding  business  transactions  in 
a  thoroughly  intelligent  manner,  and  was  particularly  incapable  of 
properly  understanding  the  nature,  effects  and  consequences  of  any 
aei  regarding  the  transfer  of  real  property,  without  independent 
aavice  and  careful  explanation  thereof,  and  that  she  had  no  inde- 
pendent advice,  were  properly  sustained  by  the  evidence.  (Piercy 
V.  Piercy,  751.) 

2.  Confidential  Relation  Between  Son  and  Motheb — Inference 
OF  Undue  Influence — Support  of  Jtjdquzht  Setting  Aside  Deeb 
Without  Contrary  Showing. — Where  the  son  lived  witii  his  mother, 
hired  her  servants,  and  had  been  for  a  long  time  the  manager  of 
her  property,  and  for  years  her  agent  holding  her  genoral  power 
of  attorney,  it  is  held  that  the  confidential  relation  so  existing  b^ 
tween  them  would  warrant  the  inference  of  undue  influence  on  the 
part  of  the  son  in  obtaining  a  deed  of  real  property  from  his  mother, 
which  would  constitute  sufficieuft  support  for  the  judgment  of  the 
superior  court  in  setting  the  deed  aside,  without  a  clear  showing 
which  would  rebut  such  inference.  In  the  absence  of  such  clear 
and  convincing  proof,  the  conveyance  is  presumed  to  have  been 
obtained  by  undue  infiuence  and  to  be  void.     (Id.) 
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INDTTE  INFLUENCE   (Oontiiraed). 

I.  Ikdkpxndxnt  Asviai — ^Bubdxw  of  Pboof  to  Bdut  Inrrbnoi. — 
Peraons  standing  in  *  eonildential  relation  toward  others  cannot  on- 
title  themselyes  to  hold  benefits  conferred  upon  th«m  unless  thej 
earn  show  to  the  satisfaction  of  the  conrt  that  the  person  bjr  whom 
the  benefits  ha^  been  conferred  had  independent  advice  in  con- 
ferring them,  which  had  been  giT«n  in  private  b/  some  one  of  the 
grantor's  own  selection,  when  the  grantor  was  not  surrounded  with 
dominating  influences  favoring  the  transfer;  or,  at  least,  must 
assume  the  burden  of  showing  to  the  entire  satisfaction  of  the  oourt 
that  the  gift  was  made  freelj  and  voluntarilj,  with  full  knowledge 
of  the  facts,  and  with  entire  understanding  of  the  effect  of  the 
transfer.     (Id.) 

4.  Fbxbvuvtjov  Of  Undub  Influxnob  not  Otebcomx — Presuicption 
OoNnsMiD  BT  Positive  Evidbncb  of  Doionatton. — It  is  held,  in 
▼iew  of  all  the  evidence,  impossible  to  rule  that  the  court  should 
have  been  convinced,  or  that  it  should  have  determined,  that  the 
presumption  of  undue  influence  was  overcome,  and  that  the  as- 
serted eoavejance  should  be  held  valid,  but,  on  the  contrary,  there 
is  strong  proof,  actual  and  circumstantial,  to  show  the  dominating 
influence  of  the  defendant  over  his  mother.     (Id.) 

6.  8UPP0BT  OF  Finding  as  to  Nondxlivxbt  of  I>xxd — Subsequent 

BZOOBD  NOT  PBOOr — QUESTION  Of  FaCIS— INTENTION  OF  G&ANTOB. — 

It  is  held  that  the  finding  that  there  was  no  intentional  or  actual 
deliverj  of  the  deed  bj  the  purported  grantor  is  suffieientlj  sup- 
ported bj  the  evidence.  The  subsequent  recording  of  the  deed  bj 
the  purported  grantee  is  not  a  delivery,  unless  it  comes  from  the 
hand  of  the  grantor,  or  someone  claiming  through  or  under  the  gran- 
tor. The  delivery  of  the  deed  is  a  question  of  fact,  depending  upon 
the  intention  of  the  grantor  as  to  passing  title.  But  the  court  might 
rationaUy  conclude  from  the  evidence  that  the  grantor  neither  said 
nor  did  anything  to  indicate  an  intention  to  deliver  the  deed,  or  to 
pass  the  title.     (Id.) 

t.  Evidence — ^Testimony  of  Attornet  as  to  Convebsation  Between 
▲ttobnet  and  Both  Paetiss — ^Belation  of  Attornet  to  Parties 
Immaterial. — The  testimony  of  the  attorney  who  drew  the  deed 
was  admissible  to  prove  a  conversation  participated  in  between  him- 
self, the  grantor  and  the  grantee,  regardless  of  whether  be  was  the 
attorney  solely  of  the  grantor,  or  of  the  grantee,  or  of  both  parties. 
In  either  case,  the  other  party  nuty  require  him  to  testify  to  such 
conversation.     (Id.) 

T.  Evidence  of  Fraud— Dklat  and  Attempted  Secebct  in  Begobd 
of  Deed. — The  conduct  of  the  defendant  in  long  delay  and  in  at- 
tempted secrecy  of  the  record  of  the  deed  was  admissible  as  tend- 
ing, if  unexplained,  to  show  a  consciousness  of  fraud  in  the  obtain* 
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ing  of  tlie  deed,  mnd  to  indieate  a  pnrpoM  to  a;?«rt  waj  ndt  to  aot 
odde  the  deed'antQ  after  the  death  of  the  giantor.     (Id.) 

8.  Affidavit  of  Qrantor  Against  Suit  to  8bt  Asms  Dced — Rrbut- 

TAL — PBOOF  BT  ADMINISntATOB  OF  CONTBART  DBCLAKATIONS. — WherO 

the  grantor  waa  induced  bj  the  son  to  make  an  ailidayit  that  her 
■nit  to  set  aside  her  deed  to  the  son  was  unauthoriced,  and  that  she 
did  not  employ  the  attomej  who  brought  it,  and  that  she  did  not 
foUj  nnderstand  the  nature  of  the  proceedings,  it  was  proper  for 
her  administrator,  who  carried  on  the  suit  after  her  death,  to  rebut 
•nch  affidavit  by  proof  of  her  eontrazy  declarations  that  she  did 
understand  the  situation  and  that  her  purpose  was  as  indicated  bj 
the  complaint  filed.  Such  declarations  are  within  the  rule  declared 
in  section  1850  of  the  Code  of  Civil  Procedure,  and  the  principle  that 
words  so  connected  with  and  illustrative  of  an  aet  as  to  elueidate 
and  define  its  character  are  considered  as  appertaining  thereto,  and 
admissible  to  clarify  the  same.     (Id.) 

9.  Gkmssal  Bulb  as  to  Evidengb  of  DBCLAfiAnoMS  Bbfou  and 
After  Dked — Statk  of  Mind — Qxtbstion  of  Bbmotsnrss. — It  is  a 
familiar  rule  of  evidence  that  when  a  grantor's  mental  condition  on 
the  date  of  a  deed  is  in  issue,  a  showing  may  be  made  of  his  mental 
condition  both  before  and  after  its  date,  aa  indicative  of  the  prob- 
able mental  condition  of  the  grantor  at  the  date  in  question.  It 
is  only  necessary  that  the  matters  testified  to  be  sufficiently  near 
in  point  of  time  in  order  that  the  testinwny  may  be  of  value  in 
determining  the  question  directly  in  issue.  The  question  of  re- 
moteness is  one  for  the  court  to  determine,  and  the  weight  of  the 
testimony  is  to  be  governed  according  to  the  faets.  The  state  of 
mind  at  one  time  is  competent  evidence  of  its  state  at  other  times, 
not  too  remote,  because  mental  eonditiona  havo  some  degree  of  per- 
manency.    (Id.) 

VENDOB  AND  VENDEE. 

1.  Contract  to  Sell  Land — Description — ^Idrntitt  —  Wabrantt  of 
Distance  Between  Boundaries — Quantity  of  Land. — ^Where  a  con- 
tract to  sell  land  correctly  describes  its  boundaries,  a  warranty  of 
the  distance  between  two  designated  boundaries  does  not  vary  or 
change  the  identity  of  the  description  of  the  land  agreed  to  be  sold. 
It  is  only  a  warranty  as  to  the  quantity  of  the  land  contained  within 
the  description.     (Fox  v.  Bobinson,  585.) 

2.  Bescission  of  Ezecutoet  Contract  bt  Vender — ^Fraud— Breach 
of  Warranty — ^Pleading. — A  vendee  may  be  entitled  to  rescind 
an  executory  contract  for  the  purchase  of  land,  and  to  a  return 
of  the  money  paid  thereon,  when  such  contract  was  procured  by 
false  and  fraudulent  representations  as  to  the  quantity  of  the 
land  contained  within  the  parcel  described,  and  also   when   there 
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hu  been  a  breach  of  warranty  as  to  ineli  qnantitj.  Bnt,  In  sneh 
ease,  the  frandnlent  repreeentations  or  the  warranty  and  breach 
thereof  as  to  qnantity  most  be  pleaded.     (Id.) 

t.  Complaint  worn  Biscission  ov  Contbaot  Basxd  on  Failubi  op 
TiTLi — Cliab  Titud— Yaiuanci — BaBACH  of  Warbantt — ^Peopkb 
Jttdgmxnt  of  Nonsuit* — ^Where  the  complaint  for  rescission  of  the 
contract  of  sale  and  to  recover  the  purchase  money  paid  thereon 
correctly  describes  the  land  set  forth  in  the  contract,  and  is  solely 
based  upon  the  alleged  failure  of  a  clear  title  thereto  in  the 
defendant,  but  the  record  shows  that  the  defendant  had  a  clear 
titia  to  the  land  described,  and  shows  only  a  breach  of  warranty 
as  to  the  quantity  of  the  land  described,  as  a  ground  for  rescission, 
it  presents  a  clear  case  of  variance  between  the  complaint  and 
proof,  and  the  court  properly  granted  a  judgment  of  nonsuit     (Id.) 

4.  Ayebmsnt  of  Tkndeb  and  Demand  fob  Deed— Evidencb — Non- 
OOMPUANCX  With  Law — ^Bad  Faith. — Though  the  complaint  for 
rescission  alleged  that  plaintiff  tendered  the  balance  of  the  pur- 
chase money,  and  demanded  a  good  and  sufficient  deed  from  defeud- 
ant  within  ten  days,  yet  where  the  evidence  shows  a  noncompliance 
with  section  1489  of  the  Civil  Code  as  to  tenders  and  offers  of  per- 
formance, but  merely  shows  that,  without  any  attempt  to  find  the 
defendant  personally,  it  was  made  at  his  residence  during  his 
absence,  and  also  shows  that  the  tender  and  demand  were  made  in 
bad  faith,  with  intent  to  reject  any  deed  complying  with  the  con- 
tract, and  not  conforming  to  the  warranty,  and  that  he  subsequently 
rejected  an  offer  of  defendant  to  reduce  the  price  because  of 
deficiency  in  quantity,  the  judgment  rendered  was  dearly  warranted* 
(Id.) 

0.  Contbaot  to  Sell  Lani>— Mutual  and  Dependent  Covenants — Ob- 
jections to  Titlb— Beoovebt  of  Deposit— Full  Tendeb  of  Pebt 
FOBMANCE  ESSENTIAL — QooD  TiTLB  Tendebbd. — Where,  under  a 
contract  for  the  sale  and  purchase  of  land,  the  covenants  of  the  con- 
tracting parties  were  mutual  and  dependent,  and  each  party  was 
bound  to  a  full  performance  of  the  contract  at  the  same  time,  and  ten 
per  cent  of  the  cash  price  of  $13,500  was  deposited  to  secure  the  sale, 
and  the  remainder  of  $6,000  cash  was  to  be  paid,  and  $7,500  secured 
upon  the  making  of  a  good  title,  and  if  a  good  title  could  not 
be  made,  the  deposit  was  to  be  returned,  or  forfeited,  if  the  vendor 
was  ready  to  perform,  and  the  purchaser  refused  to  perform,  and 
the  purchaser  objected  to  defects  in  the  title,  which  were  met 
within  the  life  of  the  contract,  by  the  tender  of  a  good  title,  the 
purchaser  cannot  sue  to  recover  the  deposit  without  tendering  full 
performance  on  his  part,  and  he  is  bound  to  accept  the  good  title 
offered,  and  to  pay  for  and  secure  payment  as  agreed.  (Griesfimer 
T.  Hammond,  535.) 
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C  GXNXRAL   RlTLB   A8   BETWEEN    YeKDOE   AND   PnBOHAEEBr— OUTSTAKV- 

XNG  Deed  of  Trust— Beoontstanob  from  Tbttstkbs. — The  gevexal 
rale,  as  between  vendor  and  pnrehasery  is  that  the  pnrchaaer  eannot 
■ae  to  recoyer  purchaae  money  paid  nntil  after  he  has  made  a  tender 
of  the  purehase  money  due  nnder  the  eontraet  and  demanded  a 
deed.  The  fact  that,  in  the  present  ease,  there  was  a  deed  of  trust 
outstanding  did  not  exeose  plaintiff  from  the  necessity  of  making 
a  tender  of  the  purchase  money  in  order  to  recover  his  deposit, 
especially  where  the  vendor  was  in  readiness  to  remedy  the  defect 
by  a  reconveyance  from  the  trustees  to  the  purchaser.  The  vendor 
had  the  right  to  rely  upon  the  purchase  mon^  to  liquidate  the  debt 
secured  by  the  deed  of  trust.  (Id.) 
T.  Natube  of  Deed  of  Trust  to  Secure  Debt — ^MoBTaAGB. — A  deed 
of  trust  given  as  security  for  the  repayment  of  money  is,  under  the 
eiroumstanees  of  this  ease,  regarded  as  a  mortgage.  Under  the 
facts,  there  was  no  unremovable  defect  in  the  title  to  the  property 
involved  in  the  eontrover^,  and  it  is  sufficient  that  the  vendor 
through  one  of  his  agents  tendered  to  the  plaintiff  a  perfect  title 
to  the  property.     (Id.) 

8w  DuTT  OF  Ybkdeb  to  Inquirb  a8  to  Taxes  Paid  or  Existence  op 
Ant  Encumbrance. — ^Where  the  taxes  were  in  fact  paid,  although 
the  vendee  was  not  informed  thereof,  it  was  his  duty  to  inquire  as 
to  the  condition  of  the  record,  and  as  to  whether  there  were  any 
unpaid  taxes  or  other  encumbrance.     (Id.) 

0.  Bxcoroer'b  Fee  fob  Bsodnveyanob  not  Tendebed  —  Waiveb  of 
Objection. — The  fact  that  the  recorder's  fee  for  recording  the 
reconveyance  was  not  tendered  does  not  affect  the  validity  of  the 
tender  of  the  reconveyance,  especially  where  if  it  had  been  demanded 
it  would  doubtless  have  been  paid,  and,  under  the  circumstances, 
such  objection  was  waived  by  the  failure  of  the  plaintiff  to  object 
to  the  reconveyance  by  the  trustees  on  that  ground.     (Id.) 

10.  Findings  fob  Plaintiff  Unsustained. — ^It  is  held  that  the  find- 
ings for  the  plaintiff  are  unsustained  by  the  evidence.     (Id.) 

11.  Contract  to  Sell  Lani>— Impbovembnts  bt  Pubohasebs — ^Becon- 
VEYANOE  After  Default—Foreclosure  of  Deeds  of  Trust — Con- 
sideration FOR  AssuHPnoN  OF  Debts. — ^Where,  under  a  contract  by 
the  defendant  to  sell  land,  the  purchasers  in  possession  subdivided 
it  into  lots  and  improved  the  same  at  large  expense,  and  incurred 
large  indebtedness,  and  after  default  in  the  payment  of  purchase 
money  to  defendant,  the  property  was  reconveyed  to  defendant  under 
an  agreement  that  defendant  should  assume  and  "pay  to  Martin 
and  Hall  $8,200  for  street  improvements,"  which  in  fact  included 
other  improvements  aggregating  that  sum,  besides  "$8,700  for  mort- 
gage indebtedness,"  which  was  in  fact  for  deeds  of  trust  foreclosed  in 
that  sum,  it  is  held  that  the  equity  of  redemption  acquired  by  the 
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neonyejanea  wm  a  tnfficient  eoatidenttioB  for  the  tgreeiiMnl  to  m- 
■ama  tho  whole  amount  of  raok  debta  (Hall-Martin  Gonpanj  ▼. 
Hugbee,  518.) 

It.  OONBTBUCnON  07  AOBBlCBlffT  fO  PaT  BtJlI  fOB  BtSEIT  IlCPBOVS- 
HINTS — PaBOL   EVIDINOI   TO   EXFLAIN    INTENTION    INADMIBSIBLI. — 

It  is  held  that  In  the  eonstnietion  of  the  agreement  to  pay  the  ram 
of  "$8,200|  street  improTements/'  the  amount  specified  is  the  eon- 
trolling  &ctor,  and  not  the  speeifieation  of  the  matter  to  whieh  the 
pajment  shonld  be  applied;  and  that  the  defendant  was  obligated 
hj  his  agreement  to  pay  that  full  sum.  And  since  the  contract  is 
snsceptible  of  construction  on  its  face,  parol  evidence  was  not  ad- 
missible to  explain  the  intention  of  the  parties  to  the  contract. 
(Id.) 
15.  Ck>NTSACT  Made  pqe  Binutt  of  Thibd  Pabtt — ^Bioht  of  Enforci- 
MINT. — ^Under  section  1559  of  the  CMl  Gode,  "a  contract  made  ez- 
presslj  for  the  benefit  of  a  third  person  may  be  enforced  by  him 
at  any  time  before  the  parties  thereto  rescind  it."  While  such  con- 
tract remains  unrescinded,  the  relations  of  the  parties  are  the  same 
as  though  the  promise  had  been  made  directly  to  such  third  party. 
(Id.) 

li.  ESTOPFIL  OF  DiFINDANT— AOQUnSCXNGB  IN  BiGHT  OF  PUHOHASIBS 

TO  Oontbaot  fob  Total  Dibt  as  upon  a  Sinqli  Itim. — It  was  the 
right  of  the  purchasers,  if  conscious  of  an  indebtedness  to  plaintiff 
approximating  $8,200,  to  contract  with  the  defendant  that  he  should 
pay,  as  for  any  single  item,  an  amount  sufficient  to  cover  all  their 
obligations  to  plaintiff,  and  defendant  having  acquiesced  in  this,  and 
agreed  to  pay  rach  gross  sum,  and  having  accepted  the  conveyance 
and  retained  its  benefits,  should  not  be  heard  now  to  say  that  the 
item  specified  was  less  than  the  aggregate  amount  agreed  to  be  paid 
as  part  of  the  purchase  money,  such  aggregate  amount  representing 
the  hima  fide  indebtedness  of  his  grantors  to  plaintiff  at  the  time. 
(Id.) 

15.  Division  of  Itbms  of  Credit  in  Two  Suits. — ^The  fact  that  differ- 
ent items  of  the  indebtedness,  which  might  have  been  recovered  by 
the  plaintiff  in  one  rait,  were  divided  and  set  forth  in  two  suits, 
such  election  not  having  been  objected  to,  and  t&e  judgments  ren- 
dered in  the  two  actions  being  correct  in  amount,  and  within  the 
limits  of  the  liability  of  defendant  to  plaintiff,  after  having  paid 
part  thereof,  the  judgments  will  not  be  disturbed.     (Id.) 

16.  CoNTBACT  TO  Siu«  IN  8an  Fbancisoo — ^DiPosiT — Dbstbuction  op 
BiooBDS  IN  Two  Bats  —  Unmsbohantablb  Titui  —  Aotion  fob 
Monet  Had  and  Beoeived. — Where  a  contract  to  sell  and  purchase 
land  in  San  Francisco  was  made  April  16,  1906,  and  $500  was  paid 
on  account  of  the  price  under  an  agreement  allowing  the  purchaser 
twen^  days  to  fizamine  the  title,  and  if  found  defective,  the  seller 
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was  to  be  allowed  thirtj  days  in  which  to  perfect  the  titto,  in  default 
ef  which  the  deposit  was  to  be  returned,  and  by  the  destruction 
of  the  records  of  San  Francisco  by  fire  April  18,  1906,  a  merchant- 
able title  under  the  terms  of  the  contract  was  rendered  impossible, 
the  purchaser  had  the  right  to  disaffirm  it  and  recover  the  deposit  in 
an  action  for  money  had  and  received.     (McDermott  ▼.  Catfleld,  499.) 

17.  Nonoi  OF  DiFEonvs  Titu  Under  the  Ck>NTaACT  not  Bequibed— 
DBrEomm  Notiob  Immaterial. — ^Upon  the  destruction  of  the  rec- 
ords before  anything  was  done  under  the  contract  beyond  the  pay- 
ment of  the  money,  no  notice  of  defective  title  mentioned  in  the 
contract  to  be  given  by  the  purchaser  within  twenty  days  was  neces- 
sary, as  it  would  have  been  an  idle  and  useless  act,  which  the  law 
never  requires ;  and  it  cannot  be  held,  under  the  circumstances  of  the 
ease,  that  a  defective  notice  would  disentitle  the  purchaser  to  the 
return  of  his  deposit.     (Id.) 

IS.  Abandonment  or  Mutual  Bescission  of  Oontract  not  Bsquked 
TO  Maintain  Aotion  bt  Puboraber. — ^The  evidence  in  the  case  was 
not  required  to  show  an  abandonment  or  mutual  rescission  of  the 
contract  by  both  parties,  in  order  that  the  purchaser  may  maintain 
an  action  of  money  had  and  received  to  recover  the  deposit.  It  is 
sufficient  to  sustain  the  action  that  the  evidence  shows  that  the  title 
was  essentially  defective,  and  that  it  was  impossible  for  the  vendor 
to  remedy  the  defect  and  convey  a  perfect  title.     (Id.) 

10.  COntraot  to  Pubohasb  Land-^Possession — Time  of  Essence — Fob- 
FEiTUBi — Tenancy  at  Will — Notice — ^Begovsrt  of  Possession — 
Denial  of  Title  or  Tenancy — Trespasser. — When  by  the  terms 
of  a  contract  to  purchase  land,  under  which  the  purchaser  reeeived 
poeseesion,  time  was  made  of  the  essence  of  the  contraot,  and  it  was 
to  be  forfeited  for  nonpayment,  and  the  purchaser  was  to  hold  as 
tenant  of  the  vendor,  the  purchaser,  in  such  case,  becomes  a  tenant 
at  wiQ  of  the  vendor,  who  «s  entitled  to  thirty  days'  notice  to  quit, 
if  he  atanda  upon  his  contract  rights,  before  he  would  be  subject  to 
RB  action  of  unlawful  detainer  or  ejectment;  but  where,  in  ^tber 
of  such  actions,  he  claims  equitable  ownership  under  the  contract 
and  denies  the  title  of  the  vendor,  or  of  plaintiff,  and  denies  his  own 
tenancy,  the  plaintiff  may  treat  him  aa  a  trespaaser  who  ia  not  en- 
titled to  noticay  and  may  recover  the  posaeaaioB.  (Abbott  v.  Kel- 
logg, 429.) 

20.  Ejectment — ^Apprarancb  —  Waiver  of  Objection  to  Summons. — 
If  the  actioB  to  recover  the  possession  of  the  premlaes  be  treated  aa 
one  of  ejectment  in  which  the  defendant  appeared^  demurred  ani 
answered,  without  any  question  aa  to  the  time  required  in  the  sum- 
BM>na  so  to  do,  he  la  not  in  a  position  in  wldek  he  can  qoeation  the 
sufficiency  af  the  w»"*'*»v  onder  aueh  eireuBBSianeesL     (!<*-) 
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21.  Liability  fob  Usi  Axn>  Occupation — Amount  Pbbsumed  Cosuot. 
While  defendant's  entrj  into  possession  was  lawful,  and  without  15a- 
biUtj  for  rent,  as  such,  under  the  contract,  yet,  when  the  cireum- 
etancee  of  the  ease  are  aneh  that  an  action  of  ejectment  wiU  lie,  the 
▼alue  of  the  use  and  occupation  of  the  premises  for  the  period  of 
possession  after  the  forfeiture  waa  recoyerable  as  damages;  and  the 
amount  found  bj  the  court  under  the  issues  presented  hy  the  plead- 
ings will  be  presumed  correct,  where  nothing  appears  to  the  contrary. 
(Id.) 

t2.  FoRFEiTUBX  OF  GoNTKAOT  BiGHTS — ^Law  OF  Cabs. — It  is  held  that 
in  view  of  the  decision  of  the  supreme  court  upon  a  former  appeal, 
as  to  all  matters  involved  in  the  forfeiture  of  the  conditions  of  the 
contract  upon  the  part  of  the  defendant,  the  rulings  of  the  trial  court 
in  accordance  therewith  will  not  be  reviewed  upon  this  appeal. 
(Id.) 

23.  Spxcific  PxHroBMANd — CoNTBACT  FOB  Land  With  Vendob's  Agent 

— Abstbaot — Absence  of  Exfbess  Pbomise — Inaction  fob  Six 
Ybabs — Causb  of  Action  not  Stated. — Where  a  contract  to  pur- 
chase land  was  made  with  a  corporation,  which  was  the  vendor's 
agent,  which  referred  to  an  abstract,  with  right  to  search  title  after 
its  delivery,  but  contained  no  express  promise  to  furnish  an  abstract, 
after  an  inaction  of  six  years,  during  which  no  abstract  was  de- 
manded, and  during  which  the  vendor  had  no  knowledge  of  the 
existence  of  the  contract,  the  rights  of  the  purchaser  must  be  deter- 
mined by  the  contract  with  the  agent,  and  a  complaint  for  specific 
performance  against  the  original  vendor,  after  such  inaction,  which 
does  not  allege  that  the  contract  of  purchase  was  intended  to  in- 
clude a  contract  with  the  agent  to  furnish  an  abstract,  states  no 
cause  of  action.     (Hopkins  ▼.  Lewis,  107.) 

24.  Retuen  of  Deposit  not  Negatived— Faib  Infebbnce  from  Facts 

—Conclusion  not  to  Purchase. — ^Where  the  contract  provided  for 
a  release  of  the  contract  and  a  return  of  the  deposit  if  title  was 
not  shown  by  an  abstract  and  was  not  made  good,  and  the  com- 
plaint does  not  allege  what  became  of  the  deposit,  and  if  the  agent 
did  its  duty,  the  deposit  was  long  ago  returned  and  the  transaction 
ended;  and  in  view  of  all  the  facts  appearing,  it  seems  a  fair 
inference  therefrom  that  the  plaintiff  made  up  her  mind  not  to 
purchase  the  property,  or  she  would  not  have  waited  six  years  for 
an  abstract  without  any  demand  therefor.     (Id.) 

25.  Effect  of  Implied  Obligation  to  Furnish  Abstract — Reason- 
able Time— Right  to  Withdraw — ^Running  of  Statute. — If  it 
may  be  said  that  there  waa  an  implied  obligation  on  the  part  of  the 
vendor  defendant  to  furnish  the  abstract,  there  being  no  time 
•tated  in  which  to  perform  this  duty,  the  law  would  have  gives 
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the  defendant  but  a  reasonable  time  therefor,  and  at  ita  expiration 
the  plaintiff  would  ha^e  the  right  to  withdraw  from  the  contract, 
and  the  statute  of  limitations  would  also,  at  the  same  time^  begin 
to  run  against  the  enforcement  of  the  contract.     (Id.) 

26.  Baa  or  Statute — Agquiescencs  m  Default  or  Defendant. — ^In 
view  of  such  implied  obligation,  the  action  would  be  barred  bj 
limitation.  The  plaintiff  could  not  keep  silent  for  six  years,  as- 
serting no  right  whatever,  making  no  demand  for  an  abstract,  ex- 
pressing no  willingness  to  complete  the  purchase,  and  doing  no  act 
in  furtherance  of  her  original  purpose,  without  giving  rise  to  the 
presumption  that  she  had  acquiesced  in  defendant's  default,  and 
justifying  defendant  in  so  treating  her  contract     (Id.) 

27.  General  Bulb  as  to  Aoquiebcenge  in  Beeaoh  of  Contiaot  of 

Purchase — Presumption  of  Abandonment  of  Spegifio  Pbbfobm- 
ANOB. — Notwithstanding  defendant's  violation  or  express  repudiation 
of  his  contract  to  seU  land  to  the  plaintiff,  where  the  plaintiff  delays 
to  proceed  for  such  length  of  time  as  to  constitute  acquiescence  in  de- 
fendant's breach,  or  a  presumption  of  abandonment  of  his  right  to  a 
specific  performance,  relief  in  equity  for  its  enforcement  wiU  be  de- 
nied.    (Id.) 

28.  Laches — General  Demurrer. — The  question  of  the  plaintiff's  laches 

may  be  raised  by  general  demurrer  to  the  complaint  in  equity, 
without  specifying  therein  the  laches  of  the  plaintiff.  It  may  be 
raised  on  the  ground  that  the  complaint  does  not  show  any  ground 
for  relief  in  equity,  or,  under  the  statute,  does  not  state  facts  buA- 
cient  to  constitute  a  cause  of  action.    (Id.) 

See  Brokers;  Spedfie  Performance. 
VENUE.    See  Place  of  Trial 

WATEB  AND  WATEB  BIGHTa 

1.  Water  Bights — CoNyEYANCB  of  Canal— BBSERVAnoir  of  Easbmxrt 
— Proportion  of  Expense — Ingrbasb  bt  Mode  of  Diversion. — 
Where  a  deed  of  a  canal  by  the  defendant  to  plaintiff's  grantor  re- 
served a  perpetual  easement  to  cany  through  the  same  three  hundred 
and  fifty  inches  of  water  for  delivery  to  defendant's  customers,  at 
any  point  to  be  selected,  subject  to  a  proportionate  share  of  the  ex- 
pense of  maintaining  the  canal,  and  where,  instead  of  one  point  of  de- 
livery, the  defendant  was  allowed  to  select  and  maintain  twenty-eight 
gates  for  the  convenience  of  its  customers,  the  plaintiff  was  thereby 
required  to  incur  the  expense  of  assistants  to  superintend  the  proper 
delivery  of  the  water  through  all  of  such  gates,  and  all  expenses 
incident  to  such  increased  care  and  maintenance  of  the  delivery  of 
dsfendant's  water  is  justly  chargeable  to  defendant's  proportionate 
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share  of  the  whole  expense  of  maintaining  the  eanaL     (Bogers  t. 
West  Biverside  850-Ineh  Water  Co.,  707.) 

8.  Pbopke  Abceetainmint  of  PBOPOBTioNAn  Shabx  of  Expsnss— 
End  of  Ibbioatino  Skasok — Ck)NS7BU0TioK  OF  Contract. — The 
court  properly  ascertained  the  proportionate  share  of  expense  charge- 
able to  the  defendant  at  the  end  of  each  irrigating  season.  The 
words  "from  time  to  time,''  as  used  in  the  contract,  were  intended 
by  the  parties  to  apply  to  and  mean  successive  irrigating  seasons.  The 
expense  chargeable  is  not  ascertainable  or  payable  until  the  season 
is  dosed.  It  is  ascertained  by  taking  the  entire  expense  of  main- 
taining and  repairing  the  canal  during  the  whole  season,  as  the 
common  denominator,  for  ascertaining  the  proportionate  share  of 
expense  chargenble  to  each  during  the  season.  Defendant's  shsre 
of  the  expense  of  maintenance  is  such  proportion  thereof  as  three 
hundred  and  fifty  inches  of  water  bears  to  the  whole  number  of 
inches  passed  through  the  canal  during  the  season.     (Id.) 

8.  Bbxax  Causkd  my  Tubking  in  Too  Muoh  Watbk — ^Injunction— 
Obuoation  to  BBPAift— Future  Beootzrt  of  Proper  Proportion— 
Modification  of  Improper  Allowance. — ^Where  the  uncontradicted 
evidence  shows  that  a  break  in  the  canal  in  the  early  part  of  an 
irrigating  season  was  caused  by  the  plaintiff  knowingly  turning  in  too 
much  water  for  its  weight,  though  he  was  enjoined  from  diverting  the 
same,  the  expense  of  repairing  such  break  must  fall  upon  him  in  the 
flrst  instance,  relying  solely  thereafter  upon  his  right  of  recovery 
for  the  proper  proportion  due  from  the  defendant;  and  the  court 
erred  in  prematurely  charging  the  defendant  with  a  share  of  such 
expense,  and  its  judgment  must  be  modified  by  deducting  such 
improper  allowance.     (Id.) 

i.  Mandamus — Compelung  Delivery  of  Water  Sold— Written  Pro- 
vision Controlling  Printed  Part. — It  is  held  that  the  plaintiff 
ii  entitled  to  a  writ  of  mandate  to  compel  the  delivery  of  water 
sold,  under  a  written  provision  in  a  contract  with  the  defendant 
canal  company,  that  the  water  should  be  delivered  at  the  highest 
point  on  the  north  line  of  the  section  in  which  plaintiff's  land  is 
situated,  where  it  appears  that  the  defendant  has  a  lateral  branch 
from  its  main  canal  extending  to  such  highest  point,  and  that  such 
written  provision  is  controlling,  as  against  a  mere  printed  provision, 
that  the  water  should  be  taken  from  its  main  canal  some  miles 
distant  from  said  section.  (Bonslett  t.  Butte  County  Canal  Co., 
149.) 

6.  Demurrer  to  Complaint  Properly  Oyerkuled. — A  demurrer  to  the 
complaint  resting  on  such  printed  provision  in  the  contract,  relied 
upon  by  defendant,  was  properly  overruled.     (Id.) 

6.  Construction  of  Written  Clause  in  Contract — Point  of  De- 
uvERY — Time  of  First  Payment— Succeeding  Printed  Clause.— 
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It  is  held  tliat  reading  the  entire  instrumenty  and  having  in  view  tlia 
rules  of  interpretation,  the  written  clause — "first  payment  to  com- 
mence at  such  time  as  the  water  may  be  ready  for  delivery  at  the 
highest  level  on  the  north  line  of  the  northwest  quarter  of  said  see- 
tion  seven" — is  to  be  interpreted  as  indicating  the  point  of  delivery 
of  water,  as  well  as  the  time  when  payment  for  the  water  was  to  com- 
mence; and  that  a  printed  clause  immediately  following,  indicating 
a  different  point  of  delivery,  must,  if  repugnant  thereto,  be  disre- 
garded«     (Id«) 

7.  Pbopib  Evidenck  Aoiottid  to  Bcsolvk  Doubt. — It  is  held  that  any 
doubt  as  to  the  meaning  of  the  terms  of  the  contract  has  been  satis- 
factorily resolved  by  the  evidence  rightly  admitted  for  that  purpose. 
(Id.) 

8.  EviBENGB  SUPPOBTINO  FlNBiNOS. — ^It  is  held  that  the  evidence  sup- 
ports all  of  the  findings  made  for  the  plaintiff  and  against  the  de- 
fendant as  to  the  terms  of  the  contract,  as  to  defendant's  acqaies- 
eence  in  and  confirmation  of  plaintiff's  construction  thereof,  as  to 
defendant's  ownership  and  eontrol  of  the  lateral  ditch  constructed 
by  defendant  to  earry  water  to  plaintiff's  land,  and  its  actual  de- 
livery through  the  same  of  all  water  paid  for  by  plaintiff,  and  its 
ability  to  deliver  all  water  through  the  same  in  eompUanee  with  its 
agreement.     (Id.) 

WRIT  OF  SBYIEW.    See  CbrtionoL 


